
PERFORMANCE AUDIT REPORT

A Report to the Legislative Post Audit Committee 
By the Legislative Division of Post Audit 

State of Kansas 
February 2019 

R-19-004

Online Sales Tax: Reviewing Issues Related to 
Online Sales Tax Laws in Kansas 



Legislative Division of Post Audit 

The Legislative Division of Post Audit is the 
audit arm of the Kansas Legislature.  Created in 
1971, the division’s mission is to conduct audits 
that provide the Legislature with accurate, 
unbiased information on the performance of state 
and local government.  The division’s audits 
typically examine whether agencies and programs 
are effective in carrying out their duties, efficient 
with their resources, or in compliance with relevant 
laws, regulations and other requirements. 
 
The division’s audits are performed at the direction 
of the Legislative Post Audit Committee, a 
bipartisan committee comprising five senators and 
five representatives.  By law, individual legislators, 
legislative committees, or the Governor may 
request a performance audit, but the Legislative 
Post Audit Committee determines which audits will 
be conducted. 
 
Although the Legislative Post Audit Committee 
determines the areas of government that will be 
audited, the audits themselves are conducted 
independently by the division’s professional staff.  
The division’s reports are issued without any input 
from the committee or other legislators.  As a 
result, the findings, conclusions, and 
recommendations included in the division’s audits 
do not necessarily reflect the views of the 
Legislative Post Audit Committee or any of its 
members. 
 
The division conducts its audit work in accordance 
with applicable government auditing standards set 
forth by the U.S. Government Accountability Office. 
These standards pertain to the auditor’s 

professional qualifications, the quality of the 
audit, and the characteristics of professional 
and meaningful reports. The standards also 
have been endorsed by the American 
Institute of Certified Public Accountants 
(AICPA) and adopted by the Legislative 
Post Audit Committee. 

 

LEGISLATIVE POST AUDIT COMMITTEE 
 

Representative John Barker, Chair 
Representative Tom Burroughs  
Representative Jim Gartner 
Representative John Toplikar  
Representative Kristey Williams  
 
Senator Julia Lynn, Vice-Chair 
Senator Elaine Bowers  
Senator Anthony Hensley  
Senator Rob Olson 
Senator Dinah Sykes 

   
 

 
LEGISLATIVE DIVISION OF POST AUDIT 
 
800 SW Jackson 
Suite 1200 
Topeka, Kansas 66612-2212 
Telephone: (785) 296-3792 
Fax: (785) 296-4482 
Website: http://www.kslpa.org 
 
Justin Stowe, Legislative Post Auditor 

 

HOW DO I REQUEST AN AUDIT? 
 
By law, individual legislators, legislative committees, or the Governor may request an audit, but 
any audit work conducted by the division must be directed by the Legislative Post Audit 
Committee.  Any legislator who would like to request an audit should contact the division directly 
at (785) 296-3792. 

 

The Legislative Division of Post Audit supports full access to the services of state government for all citizens. Upon 
request, the division can provide its audit reports in an appropriate alternative format to accommodate persons with 
visual impairments. Persons with hearing or speech disabilities may reach the division through the Kansas Relay 
Center at 1-800-766-3777. The division’s office hours are 8:00 a.m. to 5:00 p.m., Monday through Friday. 



 

 
 

 
 
 
 
TO:  Members of the Kansas Legislature 
 
The Legislative Post Audit Committee authorized this audit of the state’s online sales tax 
policies at its April 25th, 2018 meeting.  The audit addresses questions related to current 
Kansas online sales tax laws, the laws in other states, and how much revenue the state 
could potentially generate under a different set of laws.  

This audit was requested by Senator Rob Olson. 
 
The audit team was Chris Clarke, manager; Heidi Zimmerman, supervisor; and Daria 
Milakhina, Tanner Rohrer, and Jonathan Borghetti, auditors.  
 
We conducted this performance audit in accordance with generally accepted government 
auditing standards with the exception that we were unable to test some data provided by 
the United States Government Accountability Office. Those standards require that we 
plan and perform the audit to obtain sufficient, appropriate evidence to provide a 
reasonable basis for our findings and conclusions based on our audit objectives. Overall, 
we believe the evidence obtained provides a reasonable basis for our findings and 
conclusions based on those audit objectives.  
 
Also, audit standards require that we report on any work we did related to internal 
controls.  Because this work was not focused on internal controls, we did not conduct any 
assessments of the department’s controls. 
 
If you are interested in learning more, our office has more details than we could fit into 
this report.  If you would like more information, an individual briefing, or a committee 
presentation, please call Heidi Zimmerman or me at 785.296.3792. 
 
 
 
 
 
Justin Stowe 
Legislative Post Auditor 
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Online Sales Tax: Reviewing Issues Related 
to Online Sales Tax Laws in Kansas 

 

Question 1: How do Kansas’ online sales tax laws compare to 
those in a sample of other states? 

Answer: Kansas lacks two laws that many states have that 
require more retailers to collect and remit sales tax for online 
purchases. 

 
In Kansas, all brick and mortar retailers and certain online retailers are 
required to collect and remit sales or use tax. 

 In Kansas, a consumer must pay sales tax on most items purchased in the state or pay a 
use tax on items purchased out-of-state that will be used or stored in Kansas.   
 

 For items purchased in brick and mortar stores or through certain online retailers, the 
retailer must collect the tax and remit it to the state.  If an online retailer does not have 
an obligation to collect and remit the tax the consumer is required to report the 
purchase on a consumer use tax return or an income tax return and pay the appropriate 
tax. 
 

 Sales and use taxes apply to most tangible goods and some services with a few 
exceptions.  Certain organizations such as schools, government agencies, and some non-
profit organizations are exempt from paying sales tax on the items they purchase.  
Additionally, certain items such as prescription drugs, farm machinery, and aircraft 
parts are exempt from sales tax.  These exemptions are the same whether you buy the 
item in a brick and mortar store or through an online retailer. 
 

 The sales or use tax rate the consumer must pay is a combination of the state rate of 
6.5% plus a local rate that can range from 0% to 5.0%.  The local rate that is applied is 
based on where the consumer takes possession of an item or benefits from a service.  
For example, if a person buys a couch in Kansas City but has it delivered to Topeka, the 
buyer would pay the sales tax rate in Topeka because that is where he took possession of 
the item.  In FY 2018, sales and use taxes generated about $2.7 billion in revenue for 
Kansas.   

 

A 2018 Supreme Court case now allows states to collect sales tax from retailers 
without a physical presence in the state. 
 
 In 1992, the Supreme Court reinforced a previous ruling that it was unconstitutional to 

require retailers that did not have a physical presence in the state to collect and remit 
sales tax.  The court ruled that the complexity of collecting and remitting sales tax 
across states created an undue administrative burden on interstate commerce.  
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 In 2016, South Dakota passed a law that required out-of-state retailers to collect sales 
tax if they generated more than $100,000 in revenue from sales into the state or had 
more than 200 separate sales in the state.  Wayfair, a major online retailer of home 
goods, had no physical presence in South Dakota.  Consequently, Wayfair argued that 
the law was unconstitutional in light of the physical presence standard set in 1992. 

 
 In June 2018, the Supreme Court ruled that online retailers engaging in a significant 

amount of business within a state may be required to collect and remit sales tax even if 
the retailer lacks a physical presence in that state. 

 

Currently, Kansas law specifically requires certain online retailers to collect 
and remit sales tax. 

 In 2013, Kansas passed two laws that specifically defined which out-of-state retailers 
were considered to be conducting business in the state including: 
 
o K.S.A. 79-3702 (2)(B) defines a retailer that is affiliated with a business that has an 

obligation to collect and remit tax (either because they have a physical presence or 
operate in other statutory defined ways) as a retailer that is considered to be 
conducting business in the state. For example, some major companies split the 
operation of their brick and mortar business from their online business.  This 
statute would define the online business as being an affiliate which would require 
that company to collect and remit because their brick and mortar company must do 
so. 
 

o K.S.A 79-3702 (2)(C) defines a retailer that makes a sale through a link on a Kansas 
resident’s website and has gross sales to Kansas customers of at least $10,000 in the 
last 12 months as a retailer conducting business in the state (this is often referred to 
as a click-through nexus). 

 
 As a result, retailers that meet the above definitions are legally required to collect and 

remit sales tax. 
  

Kansas lacks two specific laws that would require more online retailers 
without a physical presence in the state to collect and remit sales tax. 

 Since the Wayfair decision, there appears to be some disagreement among those we 
spoke to regarding which retailers are obligated to collect and remit sales tax under the 
state’s current statues.  Some have interpreted K.S.A. 79-3702 to require all online 
retailers to collect and remit although others indicated that an additional statute might 
be necessary to require this.  We found that many of the states we reviewed had specific 
statutes that required retailers without a physical presence to collect and remit sales tax. 

 
 We compared Kansas’ sales tax laws to six other states that have similarly sized 

economies, median incomes, and overall tax structures (Alabama, Iowa, Kentucky, 
Mississippi, Nebraska, and Oklahoma).  We found: 
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o Kansas lacks a specific law to require online retailers conducting a 
minimum amount of business in the state to collect and remit sales tax.   
These laws (often referred to as economic nexus laws) typically require online 
retailers who have sales or revenues of at least $100,000 in the state to collect sales 
tax, regardless of whether the retailer has a physical presence.  In some cases, the 
state requires the retailer to conduct a certain number of transactions before it has 
an obligation to collect sales tax.  Five of the six other states we reviewed had this 
type of law, as Figure 1-1 shows. 

 
o Kansas lacks a law to require a marketplace facilitator to collect and 

remit sales tax on behalf of its retailers.  Typically, a marketplace facilitator is 
defined as a retailer that coordinates the sale of another retailer’s product through 
an infrastructure that brings buyers and sellers together.  The three most significant 
marketplace facilitators currently operating in the United States are Amazon, Ebay, 
and Etsy.  Marketplace facilitator laws place the responsibility for sales tax 
collection on the facilitator, which removes the burden of collection from individual 
sellers.  The Supreme Court does not address marketplace facilitators in the Wayfair 
decision; therefore, the constitutionality of these laws is unknown.  Three of the six 
other states we reviewed had this type law. 

 

 

State Economic Nexus Threshold (a)
Marketplace Facilitator 

Law?

Kansas No No

Alabama
Yes

Retail sales over $250,000 in 
previous calendar year

Yes

Iowa

Yes
Gross revenue over $100,000 OR over 

200 separate sales in the current or 
previous calendar year

Yes

Kentucky

Yes
Gross receipts over $100,000 OR over 

200 separate sales in the current or 
previous calendar year

No (b)

Mississippi
Yes

Sales over $250,000 in previous 12 
months

No

Nebraska No (c) No

Oklahoma
Yes

Sales of at least $10,000 in previous 
12 months 

Yes

Figure 1-1
Comparing Kansas' Online Sales Tax Laws

 With Other States

(a) Differences in terminology in this column (i.e. revenue, sales, and receipts) are intentional.  
States choose their own terminology and we acknowlege they do not all have the same meaning.  
(b) Kentucky defines Marketplace Facilitator in its laws, but does not impose any collection 
obligations on them. 
(c) Nebraska does not currently have an economic nexus threshold in statute. Despite this, 
officials told us they plan on requiring retailers with more than $100,000 in sales to collect and 
remit.
Source:  LPA interviews with state officials and review of documents and statutes.
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 Other reports by the Sales Tax Institute noted that as of November 2018, 35 states had 
passed economic nexus laws and 12 states had passed marketplace facilitator laws or 
other regulations.  The revenue thresholds above which a retailer must collect sales tax 
ranged from $10,000 to $500,000, although $100,000 was the most common (25 
states). 

 
Several factors should be considered for laws that specify which retailers must 
collect and remit sales tax. 

 
 The Supreme Court and a Tax Foundation report noted several important criteria states 

should consider for a law to be constitutional, including:  
 

o The Supreme Court noted three important components that made the 
South Dakota law constitutional.  First, the court noted that a minimum 
threshold (such as yearly sales of $100,000) under which a retailer would be exempt 
was necessary to not impose excessive administrative burdens on small retailers. 
Second, the law did not require retroactive collections.  Third, South Dakota’s 
membership in the Streamlined Sales Tax and Use Agreement required simpler 
registration, collection, and remittance processes that reduced administrative 
burden on retailers. 
 
The Streamlined Sales Tax and Use Agreement requires member states to 
modernize sales and use tax administration in order to reduce the burden of tax 
compliance.  States must have laws and regulations to simplify tax returns, have 
uniform tax definitions, and have central registrations for retailers, among other 
requirements.  Kansas has been a member of the agreement since 2005. 

 
o A Tax Foundation report mentioned several other ways states could 

create laws to reduce administrative burdens.  The Tax Foundation is a non-
profit think tank that collects data and publishes research on tax policies at the state 
and federal level.  The report recommended setting the time period that determines 
a retailer’s sales on a calendar period rather than a roving period (e.g. ‘calendar year 
2018’ rather than ‘in the preceding 12 months’) and setting an enforcement start 
date that provides retailers enough time to prepare for the new tax responsibility.  
Further, it noted states should consider methods to simplify collecting local sales 
taxes as most states have many local sales tax jurisdictions each with different rates.  
Last, repealing click-through nexus laws can be helpful because they typically 
encompass fewer retailers and may conflict with broader economic nexus laws.   
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Question 2: How much revenue would the state generate 
under a sample of additional online sales tax laws?  
 
Answer: We estimate the state could collect an additional $40 
million to $70 million in sales tax revenue annually over what 
the state collected in FY 2018 if it had two additional laws. 
 

Many large online retailers already collect and remit sales tax under current 
Kansas law. 

 
 Many large online retailers, such as Wal-Mart, Lowes, and Amazon (in certain 

situations) already have a requirement to collect and remit sales taxes from online 
transactions in Kansas because they have a physical presence in the state.  Additionally, 
many other online retailers collect and remit sales tax because of the state’s current 
click-through nexus and affiliate laws (see page 2 for more information about those 
laws).  Finally, some companies voluntarily collect and remit sales tax (this practice 
increased following the 2018 Wayfair decision).   

 
 As a result, much of the possible sales tax from online purchases is currently being 

collected.  We estimated that under the current law and with voluntary remittances, the 
state already collects at least 90% of the sales and use tax that it can collect from all 
online purchases. 

 
 
We estimate the state could collect an additional $40 million to $70 million in 
sales tax revenue annually over what the state collected in FY 2018 if it had two 
additional laws. 
 
 We used additional data provided by the U.S. Government Accountability Office (GAO) 

and Kansas Department of Revenue to adjust the state online sales tax estimates from a 
2017 GAO report.  We adjusted the GAO number because it was from 2017 and did not 
include many retailers that began collecting sales tax in 2018. 

 
 If Kansas adopted an economic nexus law (in place of the current click though nexus) 

and a marketplace facilitator law, the state likely would generate additional sales tax 
revenue from retailers currently without a physical presence.  An economic nexus law 
requires online retailers who have sales in the state above a certain threshold to collect 
and remit sales tax.  A marketplace facilitator law requires the facilitator of an online 
platform that brings together retailers and consumers (e.g., Etsy, Ebay) to collect sales 
tax on behalf of its retailers.   
 

 We estimate the state general fund could increase $35.0 million to $60.0 million and 
the state highway fund could increase $5.0 to $10.0 million annually over what the state 
collected in fiscal year 2018 (for a total increase of $40 million to $70 million).   
Additionally, local governments could see an increase in sales tax revenues of $10 
million to $25 million.  
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 Our estimate is similar to an estimate the Kansas Department of Revenue created for 
the November Consensus Revenue Estimating Group.  That estimate suggested the state 
could potentially generate up to an additional $71 million (or about 1% more than our 
estimate) if it could collect sales tax from all possible retailers but noted some 
compliance challenges to collect that amount. 

 
 Kansas (and most of the states we talked to) do not collect data in a way that would 

allow us to make more detailed estimates.  Generally, states collect sales tax by business 
but not by method (online, catalog, etc).  As a result, data related specifically to sales tax 
revenue by online retailers is not available. 

 
 
Our estimate of additional sales tax revenue could be slightly overstated for a 
few reasons. 
 
 Due to a lack of data and other information, we were not able to account for a few 

factors that could overstate our results. 
 

o Our estimate does not include a threshold exemption for retailers who 
have less than $100,000 in sales in the state.  The Supreme Court suggests a 
threshold, such as $100,000, below which retailers would not have to collect and 
remit sales tax.  We lacked the data to know how many retailers nationwide might 
have sales less than $100,000 in Kansas.  However, we think it would have only a 
negligible effect on our estimate because a GAO report suggests that only 0.3% of 
online sales are by retailers who would fall under the threshold.  
 

o We could not control for sales tax exemptions. Some portion of the items 
purchased online will be exempt from sales tax because either the item or purchaser 
is exempt from paying sales tax. We lacked any information about what products are 
purchased online or by what entities, so we could not adjust our estimate 
accordingly.   

 
o Potential changes in consumer shopping patterns are difficult to 

predict. Our estimate assumes consumer behavior does not change.  However, 
current research indicates that in some situations, consumers change their spending 
habits when a retailer begins collecting sales tax. Potentially, if online retailers 
collect sales tax, they will lose their price advantage which could result in less online 
shopping and less sales tax revenue than estimated.  However, if less online 
shopping simply results in more shopping at brick and mortar stores, the state may 
not experience a net loss in sales tax revenue.   
 

 There are other potential financial affects related to adopting laws that require 
additional retailers to collect sales tax. Kansas Department of Revenue officials told us 
they may need up to two additional staff (a cost of about $125,000 each year) due to the 
increased number of companies remitting sales taxes. In addition, as a member of the 
Streamlined Sales and Use Tax Agreement (SSUTA) Kansas pays about $550,000 
annually in fees for retailers that voluntarily remit taxes to the state through SSUTA.  
However, if more retailers are required to remit sales tax to the state, those fees will 
likely decrease.  These factors have only a very negligible effect on the sales tax estimate 
we noted above.  
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Some retailers could incur costs related to collecting and remitting sales tax 
and indirect costs from changed consumer behavior. 
 
 We did not quantify how much it might cost retailers to collect and remit sales tax but 

there are potential cost considerations. Retailers would need to register in every state 
that has sales tax (currently 45 states and the District of Columbia) and comply with all 
applicable laws, reporting, and audit requirements in those states.  Retailers also may 
need to make investments in software systems that aid in determining sales tax rates 
across the country and update them regularly.   
 

 Larger multi-state retailers may be in a better position to absorb the costs of collecting 
and remitting sales tax than smaller retailers.  A 2017 GAO report found that retailers 
with limited experience in multi-state tax collection and those that currently lack the 
software systems necessary to collect sales tax across multiple states incur significant 
costs. 

 
 Consumer shopping patterns could change which could shift business away from some 

types of retailers.  For example, consumers may shop less at larger retailers that must 
collect and remit sales tax and shop more at smaller retailers who do not have an 
obligation to collect sales tax.  It is likely that potential shifts in shopping patterns may 
harm some businesses while helping others. 

 
 
 

 

CONCLUSION 
 
Kansas already has several sales tax laws that apply to most online purchases.  The U.S. 
Supreme Court recently made some changes that would allow states to increase sales tax 
revenues by requiring more retailers to collect and remit tax for online sales.  Kansas could 
change its laws to pursue additional collections.  However, doing so will likely generate less 
revenue than might be expected because the state already collects an estimated 90% of what 
is possible. In addition, Kansas policymakers will have to weigh the benefit of increased tax 
revenue against costs to both the state and small businesses. 
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APPENDIX A 

 
On January 28, 2019 we provided copies of the draft audit report to the Department 
of Revenue.  Its response is included as this appendix. Department officials 
generally concurred with our findings but provided additional comments in several 
areas. 
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