/——'

| . A\ N S S

MANUFACTUREID FIOUSING

A s s < L 1 A T ¥ Lan) [
TO: Representative Fred Patton, Chairperson

and Member of the House Judiciary Committee

FROM: Martha Smith, Executive Director
Kansas Manufactured Housing Association
DATE: February 11, 2019
RE: HB 2152 - Creating the assistance animal integrity act

Chairman Patton and Members of the Judiciary Committee, my name is Martha Smith and | am the
Executive Director of the Kansas Manufactured Housing Association (KMHA). KMHA is a statewide trade
association representing all facets of the manufactured and modular housing industries (manufacturers,
retail centers, manufactured home community owners and operators, service and supplier companies,
finance and insurance companies and transport companies) and | appreciate the opportunity to
comment on HB 2152 — Creating the assistance animal integrity act.

KMHA along with the Associated Landlords of Kansas (ALK) requested the attached bill draft to address a
situation that landlords are faced with and that is an increasing number of individuals requesting
reasonable accommodations for assistance animals.

Under the federal Fair Housing Act (FHAct) landlords are required to provide reasonable
accommodation for assistance animals to allow a person with a disability or disability related need to
enjoy the leased premises. Assistance animal under FHAct is broadly defined in FHEOQ-2013-01 it states:
For purposes of reasonable accommodation requests, neither the FHAct nor Section 504 requires an
assistance animal to be individually trained or certified. While dogs are the most common type of
assistance animal, other animals can also be assistance animals. Our concern is that individuals that are
not eligible for reasonable accommodations for assistance animals are using this federal law to evade
the landlord’s policy for animals/pets.

This issue is not unique to Kansas in fact in 2018, 14 states passed some form of legislation addressing
the misclassification of pets as assistance animals. KMHA and the ALK tried to draft a bill that was
twofold: first, provide reinforcement for the federal FHAct regarding reasonable accommodations for
assistance animals; and two, to provide clarity for landlords as to what they could request from a tenant
requesting reasonable accommodations for an assistant animal and to provide clarity for tenants with
what they can expect to provide to the landlord when they request reasonable accommodations for an
assistant animal.




We are aware that Kansas has existing statutes called the White Cane Law in K.S.A. 39-1101 - 1113, and
the Revisor tried hard to fit our bill draft into the existing statutes, however, the White Cane Law deals
with ADA and dogs (guide dogs, hearing assistance dogs, service dogs and therapy dogs) not FHAct. Not
to mention the majority of the White Cane Law has not been updated since 2003 and is outdated.
Consequently, KMHA would respectfully request the Judiciary Committee consider creating a new act in
Chapter 39 for this proposal.

The attached KMHA & ALK’s original bill draft does the following:
*It defines any animal that qualifies for reasonable accommodations is an assistance animal.

*1t clarifies that a landlord may request from a tenant seeking reasonable accommodations for an
assistant animal documentation from a Kansas Licensed: Physician, psychiatrist, social worker, or other
mental health professional stating that the individual has a disability or a disability related need for an
assistance animal.

*It provides immunity for the landlord, notwithstanding any other law to the contrary that the landlord
shall not be liable for damages or injuries caused by an assistance animal.

*It makes it an offense to misrepresent the entitlement to an assistance animal — Class A misdemeanor
and the landlord may evict under current law.

*It makes it an offense to misrepresent an animal as an assistance animal — Class A misdemeanor and
the landlord may evict under current law.

In closing, the attached bill draft is narrowly focused to cover reasonable accommodation for assistance
animals in housing according to the federal FHAct. KMHA and the ALK have tried to follow HUD’s FHEO
Notice: FHEO-2013-01, using exact language found in that Notice in an effort not to be more restrictive
or less restrictive than the federal law. We have also tried to provide clarity of what a landlord can
request from an individual requesting reasonable accommodations for an assistant animal and we have
tried to provide clarity for the tenant of what they can expect to provide when requesting reasonable
accommodations for an assistance animal.

I would respectfully ask for your support of creating a new act - Kansas Assistance Animal Integrity Act in
Chapter 39 of Kansas Statutes with the language provided by KMHA and the ALK.

| would like to thank the Chairman and the Committee for the opportunity to comment and | would be
happy to try to answer any questions.

Attachments: Original bill draft for creating the assisténce animal integrity act
HUD’s FHEO Notice: FHEO-2013-01




Proposed Kansas Assistance and Service Animal Integrity Act
An Act

Creating the Kansas Assistance Animal Integrity Act; providing definitions for
assistance animal and disability; creating requirements for documentation of the need for
an assistance animal in housing; and providing for the offenses of misrepresentation of
entitlement to assistance animal and misrepresentation of an animal as assistance animal.

The Legislature of the State of Kansas hereby enacts as follows:
Section 1. Short Title

This act shall be known as the Kansas Assistance Animal Integrity Act.
Section 2.  Definitions |

The following words and phrases when used in this act shall have the meanings
given to them in this section unless the context clearly indicates otherwise:

“Assistance animal.” An animal that qualifies as a reasonable accommodation under the
Fair Housing Act, Section 504 of the Rehabilitation Act of 1973, or similar local law. This
term shall include an emotion support animal when such animal qualifies as a reasonable
accommodation.

“Disability.” A physical or mental impairment, which substantially limits one or
more major life activities, (or as defined in K.S.A. 44-1002 and amendments thereto).

Section 3.  Subject to the following a Iandlord shall provide a reasonable
accommodation to a tenant making request for an assistance animal:

(a)  Alandlord who receives a request from a person to make an exception to the
landlord’s policy prohibiting animals, or limiting the size weight, breed, types or number of
animals on the landlord’s property, because the person requires the use of an assistance
animal, may require the person to produce reliable documentation of the disability and
disability-related need for the animal unless the disability-related need for an assistance
animal is readily apparent or known to the landlord.

(b)  Ifthe person seeking a reasonable accommodation for an assistance animal
has a disability, which is not readily apparent, that person shall provide written evidence:

1) describing the person’s disability-related need for the assistance
animal;




2) from a Kansas licensed physician, psychiatrist, social worker, or other
mental health professional who:
(i) has met with the patient in person;
(ii)  is sufficiently familiar with the patient and the disability; and
(iii)  islegally and professionally qualified to make the
determination.

(c) Where the disability related need for an assistance animal is not readily
apparent or known to the landlord, the landlord may require the requesting party to
submit on an annual basis the written evidence required in subsection (b).

Section4. Immunity

Notwithstanding any other law to the contrary, a landlord shall not be liable for
damages or injuries caused by a person’s assistance animal permitted on the landlord’s
property as a reasonable accommodation to assist the person with a disability pursuant to
the Fair Housing Act, the Rehabilitation Act of 1973, the Americans with Disabilities Act of
1990 or any other relevant federal, State or local law.

Section 5.  Misrepresentation of the entitlement to assistance animal.

(a) A person commits the offense of misrepresentation of entitlement to an
assistance animal if the person intentionally:
1) misrepresents to another that a person has a disability or disability-
related need for an assistance animal in housing; or
2) makes materially false statements for the purpose of obtaining
documentation for the use of an assistance animal in housing.
(b) A person who violates subsection (a) of this section commits a Class A
misdemeanor.
(c) If a person commits the offense of misrepresentation of entitlement to an
assistance animal the landlord may proceed with any action allowed under
K.S.A. 58-2564 or K.S.A. 58-25-120.

Section 6. Misrepresentation of animal as assistance animal.

(a) A person commits the offense of misrepresentation of an animal as an
assistance animal if a person intentionally:
1) Creates a document that misrepresents an animal as an assistance animal
for use in housing:
2) provides a document to another falsely stating that an animal is an
assistance animal for use in housing; or
3) fits an animal, which is not an assistance animal, with a harness, collar,
vest or sign that the pet is an assistance animal for use in housing,.
(b) A person who violates subsection (a) of this section commits a Class A
misdemeanor.



(c) If a person commits the offense of misrepresentation of an animal as an
assistance animal the landlord may proceed with any action allowed under
K.S.A. 58-2564 or K.S.A. 58-25-120.

Section 7.  Severability.

The provisions of this act are severable. If any word, phrase, clause, provision,
section or subsection of this act, or the application thereof is found unconstitutional or
otherwise unenforceable or invalid, such portion shall not effect the validity of the

remaining portions of this act.

Section 8. Effective date
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SPECIAL ATTENTION OF:

HUD Regional and Field Office Directors FHEO Notice: FHE(G-2013-01
of Public and Indian Housing (PIH); Housing; Issued: April 25, 2013
Community Planning and Development (CPDj, Fair Expires: Effective until
Housing and Equal Opportunity; and Regional Counsel; Amended, Superseded, or
CPD, PIH and Housing Program Providers Rescinded

Subject: Service Animals and Assistance Animals for People with Disabilities in Housing and
HUD-Funded Programs

1. Purpose: This notice explains certain obligations of housing providers under the Fair
Housing Act (FHAct), Section 504 of the Rehabilitation Act of 1973 (Section 504), and the
Americans with Disabilities Act (ADA) with respect to-animals that provide assistance 10
individuals with disabilities. The Department of Justice’s (DOJ) amendments to i3
regulations’ for Titles IT and I of the ADA limit the definition of “service animal” under the
ADA to include only dogs, and further define “service animal” fo exclude emotional support
animals. This definition, however, does not limit housing providers’ obligations to make
reasonable accommodations for assistance animals under the FHAct or Section 504, Persons
with disabilities may request a reasonable accommodation for any assistancé animal,
including an emotional support animal, under both the FHAct and Section 504. In siwations
where the ADA and the FHAct/Section 504 apply simultaneously (e.g., a public housing
agency, sales or leasing offices, or housing associated with a university or other place of
education), housing providers must mect their obligations under both the reasonable
accommodation standurd of the FHAct/Section 504 and the service animal provisions of the
ADA,

2. Applicability: This notice applies to all housing providers covered by the FHAct, Section
ke
304, and/or the ADA",

' Nondiscrimination on the Basis of Disability in State and Local Government Services, Final Rule, 75 Fed. Reg
56164 (Sept. 15, 2010) {eodified at 28 C.ER. part 35} Nondiserimination on the Basis of Disability by Public
Accommodations and in Commerelal Facilities, Final Rule, 75 Fed. Reg, 56236 (Sept. 15, 2010y {codificd at 28
CER. part 36}

* Title I of the ADA applies to public entities, including public entities that provide housing. e.g., public housing
agencies and state and local government provided housing, inchiding housing at state universitios and other places of
education, In the housing context, Tide 11 of the ADA applies to-public accommaodations, such as rental offiees,
shelters, some types of multifanily housing, assisied Hving facilities and housing at places of public education.
Seetion 504 covers housing providers that receive federal financial assistance from the U.S, Department of Housing
and Urban Development (HUD), The Fair Housing Act covers virtually alt types of bousing, including privately-
owned housing and federally assisied housing, with 2 fow limited exceptions.



3. Organization: Section I of this notice explains housing providers” obligations under the
FHAct and Section 504 to provide reasonable accommodations to persons with disabilities
with assistance animals. Section I explains DOJ’s revised definition of “service animal”
under the ADA. Section 11l explains housing providers’ obligations when multiple
nondiscrimination laws apply.

~

Section I: Reasonable Accommodations for Assistance Animals under the FHAct and
Section 504

The FHAct and the U.S. Department of Housing and Urban Development’s (HUD)
implementing regulations prohibit diserimination because of disability and apply regardless of
the presence of Federal financial assistance. Section 504 and HUD’s Section 504 regulations
apply a similar prohibition on disability discrimination to all recipients of financial assistance
from HUD. The reasonable accommodation provisions of both laws must be considered in
situations. where persons with disabilities use (or seek to use) assistance animals® in housing
where the provider forbids residents from having pets or otherwise imposes resirictions or
conditions relating to pets and other animals.

An assistance animal is not a pet. It is an animal that works, provides assistance, or performs
tasks for the benefit of a person with a disability, or provides emotional support that alleviates
one or more identified symptoms or effects of a person’s disability. Assistance animals perform
many disability-related functions, including but not Hmited to, guiding individuals who are blind
or have low vision, alerting individuals who are deaf or hard of hearing to sounds, providing
protection or rescue assistance, pulling a wheelchair, fetching items, alerting persons to
impending seizures, or providing emotional support to persons with disabilities who have a
disability-related need for such support. For purposes of reasonable accommodation requests,
neither the FHAct nor Section 504 requires an assistance animal to be individually trained or
certified.” While dogs are the most common type of assistance animal, other animals can also be
assistance animals,

Housing providers are to evaluate a request for a reasonable accommodation to possess an
assistance animal in a dwelling using the general principles applicable to all reasonable
accommodation requests. After receiving such a request, the housing provider must consider the
following:

¥ Reasonable accommodations under the FHActand Section 504 apply to tenants and applicants with disabilities,
family members with disabilities, and other persons with disabilities associated with tenants and applicants, 24 CFR
§§ 100.202; 100204, 24 CFR. $88.11, 8:20,8.21, 8.24, 833, and case law interpreting Section 304,

4 Assistance antinals are somelimes referred 1o as “service animals, " “assistive animals,” “support animals,” or
“therapy animals.” To avoid confusion with the revised ADA “service animal” definition discussed in Section Il of
this notice, or any other standrd, we use the erm “assistance animal™ (o ensure that housing providers have a clear
understanding of their obligations under the FHA¢t and Section 504,

* For a wore detailed discussion on assistance animals and the issue of training, see the preamble to HUD’s final
rule, Pet Owriership for the Elderly and Persons With Disabilities, 73 Fed. Reg. 63834,63833 (October 27, 2008).
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(1) Does the person secking to use and live with the animal have a disability — i.e,, a
physical or mental impairment that substantially limits one or more major life
activilies?

(2) Does the person making the request have a disability-related need for an assistance
animal? In other words, does the animal work, provide assistance, perform tasks or
services for the benefit of a person with a disability, or provide emotional support that
alleviates one or more of the identificd symptoms or effects of a person’s existing
disability? ~

If the answer to question (1) or (2) is “no.” then the FHAct and Section 504 do not require a
modification to a provider’s “no pets”™ policy, and the reasonable accommodation request may be
denied.

Where the answers to questions (1) and (2) are “yes,” the FHAct and Section 504 require the
housing provider to modify or provide an exception to @ “no pets” rule or policy to permit a
person with u disability to live with and use an assistance animal(s) in all areas of the premises
where persons are normally allowed to go, unless doing so would impose an undue {inancial and
administrative burden or would fundamentally alter the nature of the housing provider’s services.
The request may also be denied if: (1) the specific assistance animal in question poses a direct
threat to the health or safety of others that cannot be reduced or eliminated by another reasonable
accommodation, or (2) the specific assistance animal in question would cause substantial
physical damage to the property of others that cannot be reduced or eliminated by another
reasonable accommodation. Breed, size, and weight limitations may not be applied to an
assistance animal. A determination that an assistance animal poses a direct threat of harm to
others or would cause substantial physical damage to the property of others must be based on an
individualized assessment that relies on objective evidénce about the specific animal’s actual
conduct — not on mere speculation or fear about the types of harm or damage an animal may
cause and not on evidence about harm or damage that other animals have caused. Conditions
and restrictions that housing providers apply to pets may not be applied to assistance animals.
For example, while housing providers may require applicants or residents to pay a pet deposit,
they may not require applicants and residents to pay a deposit for an assistance animal.®

A housing provider may not deny a reasonable accommodation request because he or she is
uncertain whether or not the person seeking the accommodation has a disability or a disability-
related need for an assistance animal. Housing providers may ask individuals who have
disabilities that are not readily apparent or known to the provider to submit reliable
documentation of a disability and thelr disability-relatéd need for an assistance animal. If the
disability is readily apparent or known but the disability-related need for the assistance animal is
not, the housing provider may ask the individual to provide documentation of the disability-
related need for an assistance animal. For example, the housing provider may ask persons who
are seeking a reasonable accommodation for an assistance animal that provides emotional

¢ A housing provider may require a tenant o cover the costs of repairs for damage the animal causes to the tenant’s
dwelling unit or the commaon areas, reasonable wear and tear excepted, 10t is the provider's practice (o assess
tenants for any damage they cause w the premises. Formaore information on reasonable accommodations, see the
Joint Statement of the Department of Housing and Urban Development and the Department of Justice, Reasonable
Accommiodations Under the Fair Housing Act, http:diwww hud,govioffices/theo/librarv/huddoistatement.pdfl
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support to provide documentation from a physician, psychiatrist, social worker; or other mental
health professional that the animal provides emotional support that alleviates one or more of the
identified symptoms or cffects of an existing disability. Such documentation is sufficient if it
establishes that an individual has a disability and that the animal in question will provide some
type of disability-related assistance or emotional support.

However, a housing provider may not ask a tenant or applicant to provide documentation
showing the disability or disability-related need for an assistance animal if the disability or
disability-related need is readily apparent or already known to the provider. For example,
persons who are blind or have low vision may not be asked to provide documentation of their
disability or their disability-related need for & guide dog. A housing provider also may not ask
an applicant or tenant to provide access to medical records or medical providers or provide
detailed or-extensive information or documentation of a person’s physical or mental
impairments. Like all reasonable accommodation requests, the determination of whether a
person has a disability-related need for an assistance animal involves an individualized
assessment. A request for a reasonable accommodation may not be unrcasonably denied, or
conditioned on payment of a fee or deposit or other terms and conditions applied to applicants or
residents with pets, and a response may not be unreasonably delayed. Persons with disabilities
who believe a request for a reasonable accommodation has been improperly denied may file a
complaint with HUD,’

Section I1: The ADA Definition of “Service Animal”

In addition to their reasonable accommodation obligations under the FHAct and Section 504,
housing providers may also have separate obligations under the ADA. DOJ's revised ADA
regulations define “service animal™ narrowly as any dog that is individually trained to do work or
perform tasks for the benefit of an individual with a disability, including a physical, sensory,
psychiatric, intellectual, or other mental disability. The revised regulations specify that “the
provision of emotional support, well- bemg, comifort, or companionship do not constitute work or
tasks for the purposes of this definition.”® Thus, trained dogs are the iny species of animal that
may qualify as scrvxc e animals under the ADA (there is a separate provision regarding trained
miniature horses”), and emotional support animals are expressly precluded from qualifying as
service animals under the ADA.

The ADA definition of “service animal™ applies to state and local government programs, services
activities, and facilities and to public accommodations, such as leasing offices, social service
center establishiments, universities, and other places of education. Because the ADA
requirements relating to service animals are different from the requirements relating to assistance
animals under the FHAct and Section 504, an individual’s use of a service animal in-an ADA-
covered facility must not be handled as a request for a reasonable accommodation under the
FHAct or Section 504, Rather, in ADA-covered facilities. an animal need only meet the
definition of “service animal” to be allowed into a covered facility.

" Ibid.
$28 CFR. §35.104: 28 CFR. § 36.104.
P28 CFR. § 35.136(1): 28 C.ER. § 36.302(c)(9).



To determine if an animal is a service animal, a covered entity shall not ask about the nature or
extent of a person’s disability, but may make two inquiries to determine whether an animal
qualifies as a scrvice animal. A covered entity may ask: (1) Is this a service animal that is
required because of a disability? and (2) What work or tasks has the animal been trained to
perform? A covered entity shall not require documentation, such as proof that the animal has
been certified, trained, or licensed as a service animal. These are the only two inquiries that an
ADA-covered facility may make even when an individual’s disability and the work or tasks
performed by the service animal are not readily apparent (e.g., individual with a seizure
disability using a seizure alert service animal, individual with a psychiatric disability using
psychiatric service animal, individual with an autism-related disability using an autism service
animal}.

A covered entity may not make the two permissible inquiries set out above when it is readily
apparent that the animal is trained to do work or perform tasks for an-individual with a disability
(e.g., the dog is observed guiding an individual who is blind or has low vision, pulling a person’s
wheelchair, or providing assistance with stability or balance to an individual with an observable
mobility disability). The animal may not be deniced access to the ADA-covered fucility unless:
(1) the animal is out of control and its handler does not take effective action to control it (2) the
animal 18 not housebroken (Le., trained 30 that, absent illness or aceident, the animal controls its
waste elimination); or (3) the animal poses a direct threat to the health or safety of others that
cannot be eliminated or reduced to an acceptable level by a reasonable modification to other
policies, practices and procedures.’ A determination that a service animal poses a direct threat
must be based on an individualized assessment of the specific service animal’s actual conduct
not on fears, stercotypes, or generalizations, The service animal must be permitted to
accompany the individual with a disability to all areas of the facility where members of the
public are normally allowed to go.!!

Section II1. Applying Multiple Laws

Certain entitics will be subject to both the service animal requirements of the ADA and the
reasonable accommodation provisions of the FHAct and/or Section 504. These entities include,
but are not limited to, public housing agencies and some places of public accommodation, such
as rental offices, shelters, residential homes, some types of multifamily housing, assisted living
facilities, and housing at places of education. Covered entities must ensure compliance with all
relevant civil rights laws. As noted above, compliance with the FHAct and Section 504 does not
ensure compliance with the ADA. Similarly, compliance with the ADA’s regulations does not
ensure compliance with the FHAct or Section 504. The preambles to DOJ’s 2010 Title I and
Title III ADA regulations state that public entities or public accommodations that operate
housing facilities “may not use the ADA definition [of “service animal™] as a justification for
reducing their FHAct obligations.”"

M8 CER§ 35.136: 28 CF.R. § 36.302(c).
‘i For more information on ADA requirements relating to service animals, visit DOJ's website at www.adw gov.
"> 75 Fed. Reg. at 56166, 56240 (Sept. 15, 2010).
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The revised ADA regulations also-do not change the reasonable accommodation analysis under
the FHAct or Section 504. The preambles to the 2010 ADA regulations specifically note that
under the FHAct, “an individual with a disability may have the right to have an animal other than
a dog in his or her home if the animal qualifies as a “reasonable accommodation’ that is
necessary to afford the individual equal opportunity to use and enjoy a dwelling, assuming that
the use of the animal does not pose a direct threat.”” In addition, the preambles state that
emotional support animals that do not qualily as service animals under the ADA may
“nevertheless qualify as permitted reasonable accommodations for persons with disabilities
under the FHAct.”" While the preambles expressly mention only the FHAct, the same analysis
applies to Section 504.

[n cases where all three statutes apply, to avoid possible ADA violations the housing provider
should apply the ADA service animal test first. This is because the covered entity may ask only
whether the animal is & service animal that is required because of a disability, and if so, what
work or tasks the animal has been been trained to perform. If the animal meets the test for
“service animal,” the animal must be permitted to accompany the individual with a disability to
all arcas of the facility where persons are normally allowed to go, unless (1) the animal is out of
conirol and its handler does not take effective sction to control ity (2) the animal is not
housebroken (i.e., trained o that, absent illness or accident, the animal controls its waste
elimination); or (3) the animal poses a direct threat to the health or safety of others that cannot be
climinated or reduced to an acceptable level by a reasonable medification to other policies,
practices and procedures."”

If the animal does not meet the ADA service animal test, then the housing provider must
evaluate the request in accordance with the guidance provided in Section 1 of this notice.

It is the housing provider's responsibility to know the applicable laws and comply with each of -
them.

Section V. Coneclusion

The definition of “service animal” contained in ADA regulations does not limit housing
providers” obligations to grant reasonable accommodation requests for assistance animals in
housing under either the FHAct or Section 504, Under these laws, rules, policies, or practices
must be modified to permit the use of an assistance animal as a reasonable accommodation in
housing when its use may be necessary to afford a person with a disability an equal opportunity
to use and enjoy a dwelling and/or the common areas of a dwelling, or may be necessary to allow
a qualified individual with a disability to participate in, or benefit from, any housing program or
activity receiving financial assistance from HUD.

P75 Fed, Reg, at 56194, 56268,
75 Fed, Reg. at 56166, 56240,



Questions regarding this notice may be directed to the HUD Office of Fair Housing and Equal
Opportunity, Office of the Deputy Assistant Secretary for Enforcement and Programs, telephone
202-619-8046.

Johy Trasvifia, Assistant Secretary for
Fagr Housing and Equal Opportunity




