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REPORTS OF STANDING COMMITTEES

MADAM PRESIDENT:

The Committee on Judiciary recommends HB 2092 be amended on page 14, following
line 38, by inserting:

"Sec. 13. K.S.A. 2016 Supp. 22-2302 is hereby amended to read as follows: 22-2302.
(a) If the magistrate finds from the complaint, or from an affidavit or affidavits filed with the
complaint or from sworn testimony, that there is probable cause to believe both that a crime has
been committed and that the defendant has committed it, a warrant for the arrest of the defendant
shall issue, except that a summons instead of a warrant may be issued if: (1) The prosecuting
attorney so requests; or (2) in the case of a complaint alleging commission of a misdemeanor, the
magistrate determines that a summons should be issued. More than one warrant or summons
may issue on the same complaint. If a defendant fails to appear in response to the summons, a
warrant shall issue.

(b) For a warrant or summons executed prior to July 1, 2014, affidavits or sworn
testimony in support of the probable cause requirement of this section shall not be made
available for examination without a written order of the court, except that such affidavits or
testimony when requested shall be made available to the defendant or the defendant's counsel for
such disposition as either may desire.

(c) (1) For a warrant or summons executed on or after July 1, 2014, affidavits or sworn
testimony in support of the probable cause requirement of this section shall not be open to the
public until the warrant or summons has been executed. After the warrant or summons has been

executed, such affidavits or sworn testimony shall be made available to:
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(A) The defendant or the defendant's counsel, when requested, for such disposition as either
may desire; and
(B) any person, when requested, in accordance with the requirements of this subsection.

(2) Any person may request that affidavits or sworn testimony be disclosed by filing such

request with the clerk of the court. Upon entry of appearance by an attorney on behalf of the defendant,

or indication by the defendant to the court that such defendant will represent the defendant's self, the

clerk of the court shall promptly notify the defendant or the defendant's counsel, the prosecutor and the
magistrate that such request was filed. The prosecutor shall promptly notify any victim. For the
purposes of this subsection, victim shall include any victim of an alleged crime that resulted in the
issuance of the arrest warrant, or, if the victim is deceased, the victim's family, as defined in K.S.A. 74-
7335, and amendments thereto.

(3) Within five business days after receiving notice of a request for disclosure from the clerk
of the court, the defendant or the defendant's counsel and the prosecutor may submit to the magistrate,
under seal, either:

(A) Proposed redactions, if any, to the affidavits or sworn testimony and the reasons
supporting such proposed redactions; or

(B) a motion to seal the affidavits or sworn testimony and the reasons supporting such
proposed seal.

(4) The magistrate shall review the requested affidavits or sworn testimony and any proposed
redactions or motion to seal submitted by the defendant, the defendant's counsel or the prosecutor. The
magistrate shall make appropriate redactions, or seal the affidavits or sworn testimony, as necessary to
prevent public disclosure of information that would:

(A) Jeopardize the physical, mental or emotional safety or well-being of a victim, witness,

confidential source or undercover agent, or cause the destruction of evidence;
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(B) reveal information obtained from a court-ordered wiretap or from a search warrant for a
tracking device that has not expired;

(C) interfere with any prospective law enforcement action, criminal investigation or
prosecution;

(D) reveal the identity of any confidential source or undercover agent;

(E) reveal confidential investigative techniques or procedures not known to the general
public;

(F) endanger the life or physical safety of any person;

(G) reveal the name, address, telephone number or any other information which specifically
and individually identifies the victim of any sexual offense described in article 35 of chapter 21 of the
Kansas Statutes Annotated, prior to their repeal, or article 55 of chapter 21 of the Kansas Statutes
Annotated or K.S.A. 2016 Supp. 21-6419 through 21-6422, and amendments thereto;

(H) reveal the name of any minor;

(I) reveal any date of birth, personal or business telephone number, driver's license number,
nondriver's identification number, social security number, employee identification number, taxpayer
identification number, vehicle identification number or financial account information; or

(J) constitute a clearly unwarranted invasion of personal privacy. As used in this
subparagraph, "clearly unwarranted invasion of personal privacy" means revealing information that
would be highly offensive to a reasonable person and is totally unrelated to the alleged crime that
resulted in the issuance of the arrest warrant, including information totally unrelated to the alleged
crime that may pose a risk to a person or property and is not of legitimate concern to the public. The
provisions of this subparagraph shall only be used to redact and shall not be used to seal affidavits or
sworn testimony.

(5) Within five business days after receiving proposed redactions or a motion to seal from the
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defendant, the defendant's counsel or the prosecutor, or within 10 business days after receiving notice
of a request for disclosure, whichever is earlier, the magistrate shall either:

(A) Order disclosure of the affidavits or sworn testimony with appropriate redactions, if any;
or

(B) order the affidavits or sworn testimony sealed and not subject to public disclosure.

(6) (A) If the magistrate orders disclosure of the affidavits or sworn testimony with
appropriate redactions, if any, to any person in accordance with the requirements of this subsection,
then such affidavits or sworn testimony shall become part of the court record and shall be accessible to
the public.

(B) If the magistrate orders the affidavits or sworn testimony sealed and not subject to public
disclosure in accordance with the requirements of this subsection, then such affidavits or sworn
testimony shall become part of the court record that is not accessible to the public.

(C) Any request for disclosure of affidavits or sworn testimony in accordance with the
requirements of this subsection shall become part of the court record and shall be accessible to the
public, regardless of whether the magistrate orders disclosure with appropriate redactions, if any, or
sealing of the requested affidavit or sworn testimony.

Sec. 14. K.S.A. 2016 Supp. 22-3716 is hereby amended to read as follows: 22-3716. (a) At
any time during probation, assignment to a community correctional services program, suspension of
sentence or pursuant to subsection (e) for defendants who committed a crime prior to July 1, 1993, and
at any time during which a defendant is serving a nonprison sanction for a crime committed on or after
July 1, 1993, or pursuant to subsection (e), the court may issue a warrant for the arrest of a defendant
for violation of any of the conditions of release or assignment, a notice to appear to answer to a charge
of violation or a violation of the defendant's nonprison sanction. The notice shall be personally served

upon the defendant. The warrant shall authorize all officers named in the warrant to return the
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defendant to the custody of the court or to any certified detention facility designated by the court. Any
court services officer or community correctional services officer may arrest the defendant without a
warrant or may deputize any other officer with power of arrest to do so by giving the officer a written
or verbal statement setting forth that the defendant has, in the judgment of the court services officer or
community correctional services officer, violated the conditions of the defendant's release or a
nonprison sanction. A written statement delivered to the official in charge of a county jail or other place
of detention shall be sufficient warrant for the detention of the defendant. After making an arrest, the
court services officer or community correctional services officer shall present to the detaining
authorities a similar statement of the circumstances of violation. Provisions regarding release on bail of
persons charged with a crime shall be applicable to defendants arrested under these provisions.

(b) (1) Upon arrest and detention pursuant to subsection (a), the court services officer or
community correctional services officer shall immediately notify the court and shall submit in writing a
report showing in what manner the defendant has violated the conditions of release or assignment or a
nonprison sanction.

(2) Unless the defendant, after being apprised of the right to a hearing by the supervising court
services or community correctional services officer, waives such hearing, the court shall cause the
defendant to be brought before it without unnecessary delay for a hearing on the violation charged. The
hearing shall be in open court and the state shall have the burden of establishing the violation. The
defendant shall have the right to be represented by counsel and shall be informed by the judge that, if
the defendant is financially unable to obtain counsel, an attorney will be appointed to represent the
defendant. The defendant shall have the right to present the testimony of witnesses and other evidence
on the defendant's behalf. Relevant written statements made under oath may be admitted and
considered by the court along with other evidence presented at the hearing.

(3) (A) Except as otherwise provided, if the original crime of conviction was a felony, other
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than a felony specified in K.S.A. 2016 Supp. 21-6804(1), and amendments thereto, and a violation is
established, the court may impose the violation sanctions as provided in subsection (c)(1).

(B) Except as otherwise provided, if the original crime of conviction was a misdemeanor or a
felony specified in K.S.A. 2016 Supp. 21-6804(i), and amendments thereto, and a violation is
established, the court may:

(1) Continue or modify the probation, assignment to a community correctional services
program, suspension of sentence or nonprison sanction and impose confinement in a county jail not to
exceed 60 days. If an offender is serving multiple probation terms concurrently, any confinement
periods imposed shall be imposed concurrently;

(1) 1impose an intermediate sanction of confinement in a county jail, to be imposed as a two-
day or three-day consecutive period. The total of all such sanctions imposed pursuant to this
subparagraph and subsections (b)(4)(A) and (b)(4)(B) shall not exceed 18 total days during the term of
supervision; or

(i11)) revoke the probation, assignment to a community correctional services program,
suspension of sentence or nonprison sanction and require the defendant to serve the sentence imposed,
or any lesser sentence, and, if imposition of sentence was suspended, may impose any sentence which
might originally have been imposed.

(4) Except as otherwise provided, if the defendant waives the right to a hearing and the
sentencing court has not specifically withheld the authority from court services or community
correctional services to impose sanctions, the following sanctions may be imposed without further
order of the court:

(A) If the defendant was on probation at the time of the violation, the defendant's supervising
court services officer, with the concurrence of the chief court services officer, may impose an

intermediate sanction of confinement in a county jail, to be imposed as a two-day or three-day
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consecutive period. The total of all such sanctions imposed pursuant to this subparagraph and
subsections (b)(4)(B) and (c)(1)(B) shall not exceed 18 total days during the term of supervision; and

(B) if the defendant was assigned to a community correctional services program at the time of
the violation, the defendant's community corrections officer, with the concurrence of the community
corrections director, may impose an intermediate sanction of confinement in a county jail, to be
imposed as a two-day or three-day consecutive period. The total of all such sanctions imposed pursuant
to this subparagraph and subsections (b)(4)(A) and (c)(1)(B) shall not exceed 18 total days during the
term of supervision.

(c) (1) Except as otherwise provided, if the original crime of conviction was a felony, other
than a felony specified in K.S.A. 2016 Supp. 21-6804(1), and amendments thereto, and a violation is
established, the court may impose the following sanctions:

(A) Continuation or modification of the release conditions of the probation, assignment to a
community correctional services program, suspension of sentence or nonprison sanction;

(B) continuation or modification of the release conditions of the probation, assignment to a
community correctional services program, suspension of sentence or nonprison sanction and an
intermediate sanction of confinement in a county jail to be imposed as a two-day or three-day
consecutive period. The total of all such sanctions imposed pursuant to this subparagraph and
subsections (b)(4)(A) and (b)(4)(B) shall not exceed 18 total days during the term of supervision;

(C) if the violator already had at least one intermediate sanction imposed pursuant to
subsection (b)(4)(A), (b)(4)(B) or (c)(1)(B) related to the crime for which the original supervision was
imposed, continuation or modification of the release conditions of the probation, assignment to a
community correctional services program, suspension of sentence or nonprison sanction and remanding
the defendant to the custody of the secretary of corrections for a period of 120 days, subject to a

reduction of up to 60 days in the discretion of the secretary. This sanction shall not be imposed more



8 cr 2017_hb2092_s 1668
than once during the term of supervision. The sanction imposed pursuant to this subparagraph shall
begin upon pronouncement by the court and shall not be served by prior confinement credit, except as
provided in subsection (¢)(7);

(D) if the violator already had a sanction imposed pursuant to subsection (b)(4)(A), (b)(4)(B),
(c)(1)(B) or (c)(1)(C) related to the crime for which the original supervision was imposed, continuation
or modification of the release conditions of the probation, assignment to a community correctional
services program, suspension of sentence or nonprison sanction and remanding the defendant to the
custody of the secretary of corrections for a period of 180 days, subject to a reduction of up to 90 days
in the discretion of the secretary. This sanction shall not be imposed more than once during the term of
supervision. The sanction imposed pursuant to this subparagraph shall begin upon pronouncement by
the court and shall not be served by prior confinement credit, except as provided in subsection (c)(7); or

(E) if the violator already had a sanction imposed pursuant to subsection (c)(1)(C) or (c)(1)
(D) related to the crime for which the original supervision was imposed, revocation of the probation,
assignment to a community corrections services program, suspension of sentence or nonprison sanction
and requiring such violator to serve the sentence imposed, or any lesser sentence and, if imposition of
sentence was suspended, imposition of any sentence which might originally have been imposed.

(2) Except as otherwise provided in subsections (c¢)(3), (c)(8) and (c)(9), no offender for
whom a violation of conditions of release or assignment or a nonprison sanction has been established as
provided in this section shall be required to serve any time for the sentence imposed or which might
originally have been imposed in a state facility in the custody of the secretary of corrections for such
violation, unless such person has already had at least one prior assignment to a community correctional
services program related to the crime for which the original sentence was imposed.

(3) The provisions of subsection (c)(2) shall not apply to adult felony offenders as described

in K.S.A. 75-5291(a)(3), and amendments thereto.
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(4) The court may require an offender for whom a violation of conditions of release or
assignment or a nonprison sanction has been established as provided in this section to serve any time
for the sentence imposed or which might originally have been imposed in a state facility in the custody
of the secretary of corrections without a prior assignment to a community correctional services program
if the court finds and sets forth with particularity the reasons for finding that the safety of the members
of the public will be jeopardized or that the welfare of the inmate will not be served by such assignment
to a community correctional services program.

(5) When a new felony is committed while the offender is on probation or assignment to a
community correctional services program, the new sentence shall be imposed consecutively pursuant to
the provisions of K.S.A. 2016 Supp. 21-6606, and amendments thereto, and the court may sentence the
offender to imprisonment for the new conviction, even when the new crime of conviction otherwise
presumes a nonprison sentence. In this event, imposition of a prison sentence for the new crime does
not constitute a departure.

(6) Except as provided in subsection (f), upon completion of a violation sanction imposed
pursuant to subsection (c)(1)(C) or (c)(1)(D) such offender shall return to community correctional
services supervision. The sheriff shall not be responsible for the return of the offender to the county
where the community correctional services supervision is assigned.

(7) A violation sanction imposed pursuant to subsection (c¢)(1)(B), (c)(1)(C) or (c)(1)(D) shall
not be longer than the amount of time remaining on the offender's underlying prison sentence.

(8) (A) If the offender commits a new felony or misdemeanor while the offender is on
probation, assignment to a community correctional services program, suspension of sentence or
nonprison sanction, the court may revoke the probation, assignment to a community correctional
services program, suspension of sentence or nonprison sanction of an offender pursuant to subsection

(c)(1)(E) without having previously imposed a sanction pursuant to subsection (c)(1)(B), (¢)(1)(C) or
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(c)(1)(D).

(B) If the offender absconds from supervision while the offender is on probation, assignment
to a community correctional services program, suspension of sentence or nonprison sanction, the court
may:

(1) Revoke the probation, assignment to a community correctional services program,
suspension of sentence or nonprison sanction of an offender pursuant to subsection (c¢)(1)(E) without
having previously imposed a sanction pursuant to subsection (c)(1)(B), (¢)(1)(C) or (c)(1)(D); or

(i1) sanction the offender under subsection (c)(1)(A), (¢)(1)(C) or (c)(1)(D) without imposing
a sanction under (c)(1)(B).

(9) The court may revoke the probation, assignment to a community correctional services
program, suspension of sentence or nonprison sanction of an offender pursuant to subsection (c)(1)(E)
without having previously imposed a sanction pursuant to subsection (¢)(1)(B), (c)(1)(C) or (c)(1)(D)
if:

(A) The court finds and sets forth with particularity the reasons for finding that the safety of
members of the public will be jeopardized or that the welfare of the offender will not be served by such
sanction; or

(B) the probation, assignment to a community correctional services program, suspension of

sentence or nonprison sanction was originally eranted as the result of a dispositional departure granted

by the sentencing court pursuant to K.S.A. 2016 Supp. 21-6815, and amendments thereto.

(10) If an offender is serving multiple probation terms concurrently, any violation sanctions
imposed pursuant to subsection (c)(1)(B), (¢)(1)(C) or (c)(1)(D), or any sanction imposed pursuant to
subsection (c)(11), shall be imposed concurrently.

(11) If the original crime of conviction was a felony, except for violations of K.S.A. 8-1567,

8-2,144 and K.S.A. 2016 Supp. 8-1025, and amendments thereto, and the court makes a finding that the
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offender has committed one or more violations of the release conditions of the probation, assignment to
a community correctional services program, suspension of sentence or nonprison sanction, the court
may impose confinement in a county jail not to exceed 60 days upon each such finding. Such
confinement is separate and distinct from the violation sanctions provided in subsection (c¢)(1)(B), (¢)
(1)(C), (c)(1)D) and (c)(1)(E) and shall not be imposed at the same time as any such violation
sanction.

(12) The violation sanctions provided in this subsection shall apply to any violation of
conditions of release or assignment or a nonprison sanction occurring on and after July 1, 2013,
regardless of when the offender was sentenced for the original crime or committed the original crime
for which sentenced.

(d) A defendant who is on probation, assigned to a community correctional services program,
under suspension of sentence or serving a nonprison sanction and for whose return a warrant has been
issued by the court shall be considered a fugitive from justice if it is found that the warrant cannot be
served. If it appears that the defendant has violated the provisions of the defendant's release or
assignment or a nonprison sanction, the court shall determine whether the time from the issuing of the
warrant to the date of the defendant's arrest, or any part of it, shall be counted as time served on
probation, assignment to a community correctional services program, suspended sentence or pursuant
to a nonprison sanction.

(e) The court shall have 30 days following the date probation, assignment to a community
correctional service program, suspension of sentence or a nonprison sanction was to end to issue a
warrant for the arrest or notice to appear for the defendant to answer a charge of a violation of the
conditions of probation, assignment to a community correctional service program, suspension of
sentence or a nonprison sanction.

(f) For crimes committed on and after July 1, 2013, a felony offender whose nonprison
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sanction is revoked pursuant to subsection (c) or whose underlying prison term expires while serving a
sanction pursuant to subsection (¢)(1)(C) or (c)(1)(D) shall serve a period of postrelease supervision
upon the completion of the prison portion of the underlying sentence.

(g) Offenders who have been sentenced pursuant to K.S.A. 2016 Supp. 21-6824, and
amendments thereto, and who subsequently violate a condition of the drug and alcohol abuse treatment
program shall be subject to an additional nonprison sanction for any such subsequent violation. Such
nonprison sanctions shall include, but not be limited to, up to 60 days in a county jail, fines, community
service, intensified treatment, house arrest and electronic monitoring.";

Also on page 14, in line 40, by striking "and" and inserting a comma; in line 41, after "6205" by
inserting ", 22-2302 and 22-3716";

And by renumbering sections accordingly;

On page 1, in the title, in line 2, after the semicolon by inserting "warrants, disclosure of affidavits
or sworn testimony; conditions of probation, revocation;"; in line 4, by striking the first "and" and
inserting a comma, also in line 4, after "21-6205" by inserting ", 22-2302 and 22-3716"; and the bill be

passed as amended.

Chairperson




