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CONFERENCE COMMITTEE REPORT

MADAM PRESIDENT and MR. SPEAKER: Your committee on conference on Senate
amendments to HB 2092 submits the following report:

The House accedes to all Senate amendments to the bill, and your committee on conference
further agrees to amend the bill as printed with Senate Committee of the Whole amendments, as
follows:

On page 14, following line 42, by inserting:

"Section 1. K.S.A. 2016 Supp. 21-6620 is hereby amended to read as follows: 21-6620.
(a) (1) Except as provided in subsection (a)(2) and K.S.A. 2016 Supp. 21-6618 and 21-6622, and
amendments thereto, if a defendant is convicted of the crime of capital murder and a sentence of
death is not imposed pursuant to—subseetton—er—of K.S.A. 2016 Supp. 21-6617(e), and
amendments thereto, or requested pursuant to-subseetien—<{arorb)jof K.S.A. 2016 Supp. 21-
6617(a) or (b), and amendments thereto, the defendant shall be sentenced to life without the
possibility of parole.

(2) (A) Except as provided in subsection (a)(2)(B), a defendant convicted of attempt to
commit the crime of capital murder shall be sentenced to imprisonment for life and shall not be
eligible for probation or suspension, modification or reduction of sentence. In addition, the
defendant shall not be eligible for parole prior to serving 25 years' imprisonment, and such 25
years' imprisonment shall not be reduced by the application of good time credits. No other
sentence shall be permitted.

(B) The provisions of subsection (a)(2)(A) requiring the court to impose a mandatory

minimum term of imprisonment of 25 years shall not apply if the court finds the defendant,
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because of the defendant's criminal history classification,—+s_would be subject to presumptive
imprisonment pursuant to the sentencing guidelines grid for nondrug crimes and the sentencing

range-exeeeds_would exceed 300 months_if the sentence established for a severity level 1 crime

was imposed. In such case, the defendant is required to serve a mandatory minimum term equal

to the sentence established_for a severity level 1 crime pursuant to the sentencing range._The

defendant shall not be eligible for parole prior to serving such mandatory minimum term of

imprisonment, and such mandatory minimum term of imprisonment shall not be reduced by the

application of good time credits. No other sentence shall be permitted.

(b) The provisions of this subsection shall apply only to the crime of murder in the first
degree as described in-subseetton—~(a)2y-of K.S.A. 2016 Supp. 21-5402(a)(2), and amendments
thereto, committed on or after July 1, 2014.

(1) Except as provided in subsection (b)(2), a defendant convicted of murder in the first
degree as described in-subseetton—~(a)2yof K.S.A. 2016 Supp. 21-5402(a)(2), and amendments
thereto, shall be sentenced to imprisonment for life and shall not be eligible for probation or
suspension, modification or reduction of sentence. In addition, the defendant shall not be eligible
for parole prior to serving 25 years' imprisonment, and such 25 years' imprisonment shall not be
reduced by the application of good time credits. No other sentence shall be permitted.

(2) The provisions of subsection (b)(1) requiring the court to impose a mandatory
minimum term of imprisonment of 25 years shall not apply if the court finds the defendant,
because of the defendant's criminal history classification,—+s_would be subject to presumptive
imprisonment pursuant to the sentencing guidelines grid for nondrug crimes and the sentencing

range-exeeeds_would exceed 300 months_if the sentence established for a severity level 1 crime
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was imposed. In such case, the defendant is required to serve a mandatory minimum term equal

to the sentence established_for a severity level 1 crime pursuant to the sentencing range._The

defendant shall not be eligible for parole prior to serving such mandatory minimum term of

imprisonment, and such mandatory minimum term of imprisonment shall not be reduced by the

application of good time credits. No other sentence shall be permitted.

(c) The provisions of this subsection shall apply only to the crime of murder in the first
degree based upon the finding of premeditated murder committed on or after July 1, 2014.

(1) (A) Except as provided in subsection (¢)(1)(B), a defendant convicted of murder in
the first degree based upon the finding of premeditated murder shall be sentenced pursuant to
K.S.A. 2016 Supp. 21-6623, and amendments thereto, unless the sentencing judge finds
substantial and compelling reasons, following a review of mitigating circumstances, to impose
the sentence specified in subsection (c)(2).

(B) The provisions of subsection (c)(1)(A) requiring the court to impose the mandatory
minimum term of imprisonment required by K.S.A. 2016 Supp. 21-6623, and amendments
thereto, shall not apply if the court finds the defendant, because of the defendant's criminal
history classification,—#s_would be subject to presumptive imprisonment pursuant to the

sentencing guidelines grid for nondrug crimes and the sentencing range-exeeeds_would exceed

600 months_if the sentence established for a severity level 1 crime was imposed. In such case, the

defendant is required to serve a mandatory minimum term equal to the sentence established_for a

severity level 1 crime pursuant to the sentencing range._The defendant shall not be eligible for

parole prior to serving such mandatory minimum term of imprisonment, and such mandatory

minimum term of imprisonment shall not be reduced by the application of good time credits. No
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other sentence shall be permitted.

(2) (A) If the sentencing judge does not impose the mandatory minimum term of
imprisonment required by K.S.A. 2016 Supp. 21-6623, and amendments thereto, the judge shall
state on the record at the time of sentencing the substantial and compelling reasons therefor, and,
except as provided in subsection (c)(2)(B), the defendant shall be sentenced to imprisonment for
life and shall not be eligible for probation or suspension, modification or reduction of sentence.
In addition, the defendant shall not be eligible for parole prior to serving 25 years' imprisonment,
and such 25 years' imprisonment shall not be reduced by the application of good time credits. No
other sentence shall be permitted.

(B) The provisions of subsection (c)(2)(A) requiring the court to impose a mandatory
minimum term of imprisonment of 25 years shall not apply if the court finds the defendant,
because of the defendant's criminal history classification,—+s_would be subject to presumptive
imprisonment pursuant to the sentencing guidelines grid for nondrug crimes and the sentencing

range-exeeeds_would exceed 300 months_if the sentence established for a severity level 1 crime

was imposed. In such case, the defendant is required to serve a mandatory minimum term equal

to the sentence established_for a severity level 1 crime pursuant to the sentencing range._The

defendant shall not be eligible for parole prior to serving such mandatory minimum term of

imprisonment, and such mandatory minimum term of imprisonment shall not be reduced by the

application of good time credits. No other sentence shall be permitted.

(d) The provisions of this subsection shall apply only to the crime of murder in the first
degree based upon the finding of premeditated murder committed on or after September 6, 2013,

but prior to July 1, 2014.




-5- ccr_ 2017 _hb2092 s 1947

(1) If a defendant is convicted of murder in the first degree based upon the finding of
premeditated murder, upon reasonable notice by the prosecuting attorney, the court shall
determine, in accordance with this subsection, whether the defendant shall be required to serve a
mandatory minimum term of imprisonment of 50 years or sentenced as otherwise provided by
law.

(2) The court shall conduct a separate proceeding following the determination of the
defendant's guilt for the jury to determine whether one or more aggravating circumstances exist.
Such proceeding shall be conducted by the court before a jury as soon as practicable. If any
person who served on the trial jury is unable to serve on the jury for the proceeding, the court
shall substitute an alternate juror who has been impaneled for the trial jury. If there are
insufficient alternate jurors to replace trial jurors who are unable to serve at the proceeding, the
court may conduct such proceeding before a jury which may have 12 or less jurors, but at no
time less than six jurors. If the jury has been discharged prior to the proceeding, a new jury shall
be impaneled. Any decision of the jury regarding the existence of an aggravating circumstance
shall be beyond a reasonable doubt. Jury selection procedures, qualifications of jurors and
grounds for exemption or challenge of prospective jurors in criminal trials shall be applicable to
the selection of such jury. The jury at the proceeding may be waived in the manner provided by
K.S.A. 22-3403, and amendments thereto, for waiver of a trial jury. If the jury at the proceeding
has been waived, such proceeding shall be conducted by the court.

(3) In the proceeding, evidence may be presented concerning any matter relating to any
of the aggravating circumstances enumerated in K.S.A. 2016 Supp. 21-6624, and amendments

thereto. Only such evidence of aggravating circumstances as the prosecuting attorney has made
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known to the defendant prior to the proceeding shall be admissible and no evidence secured in
violation of the constitution of the United States or of the state of Kansas shall be admissible. No
testimony by the defendant at the time of the proceeding shall be admissible against the
defendant at any subsequent criminal proceeding. At the conclusion of the evidentiary
presentation, the court shall allow the parties a reasonable period of time in which to present oral
argument.

(4) At the conclusion of the evidentiary portion of the proceeding, the court shall
provide oral and written instructions to the jury to guide its deliberations. If the prosecuting
attorney relies on-sabseetion{a)yof K.S.A. 2016 Supp. 21-6624(a), and amendments thereto, as
an aggravating circumstance, and the court finds that one or more of the defendant's prior
convictions satisfy such subsection, the jury shall be instructed that a certified journal entry of a
prior conviction is presumed to prove the existence of such prior conviction or convictions
beyond a reasonable doubt.

(5) If, by unanimous vote, the jury finds beyond a reasonable doubt that one or more of
the aggravating circumstances enumerated in K.S.A. 2016 Supp. 21-6624, and amendments
thereto, exist, the jury shall designate, in writing, signed by the foreman of the jury, the statutory
aggravating circumstances which it found. If, after a reasonable time for deliberation, the jury is
unable to reach a unanimous sentencing decision, the court shall dismiss the jury and the
defendant shall be sentenced as provided by law. In nonjury cases, the court shall designate, in
writing, the specific circumstance or circumstances which the court found beyond a reasonable
doubt.

(6) If one or more of the aggravating circumstances enumerated in K.S.A. 2016 Supp.
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21-6624, and amendments thereto, are found to exist beyond a reasonable doubt pursuant to this
subsection, the defendant shall be sentenced pursuant to K.S.A. 2016 Supp. 21-6623, and
amendments thereto, unless the sentencing judge finds substantial and compelling reasons,
following a review of mitigating circumstances, to impose the sentence specified in this
paragraph. If the sentencing judge does not impose the mandatory minimum term of
imprisonment required by K.S.A. 2016 Supp. 21-6623, and amendments thereto, the judge shall
state on the record at the time of sentencing the substantial and compelling reasons therefor, and
the defendant shall be sentenced to imprisonment for life and shall not be eligible for probation
or suspension, modification or reduction of sentence. In addition, the defendant shall not be
eligible for parole prior to serving 25 years' imprisonment, and such 25 years' imprisonment shall
not be reduced by the application of good time credits. No other sentence shall be permitted.

(e) The provisions of this subsection shall apply only to the crime of murder in the first
degree based upon the finding of premeditated murder committed prior to September 6, 2013.

(1) If a defendant is convicted of murder in the first degree based upon the finding of
premeditated murder, upon reasonable notice by the prosecuting attorney, the court shall conduct
a separate sentencing proceeding in accordance with this subsection to determine whether the
defendant shall be required to serve a mandatory minimum term of imprisonment of 40 years or
for crimes committed on and after July 1, 1999, a mandatory minimum term of imprisonment of
50 years or sentenced as otherwise provided by law.

(2) The sentencing proceeding shall be conducted by the court before a jury as soon as
practicable. If the trial jury has been discharged prior to sentencing, a new jury shall be

impaneled. Any decision to impose a mandatory minimum term of imprisonment of 40 or 50
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years shall be by a unanimous jury. Jury selection procedures, qualifications of jurors and
grounds for exemption or challenge of prospective jurors in criminal trials shall be applicable to
the selection of such jury. The jury at the sentencing proceeding may be waived in the manner
provided by K.S.A. 22-3403, and amendments thereto, for waiver of a trial jury. If the jury at the
sentencing proceeding has been waived, such proceeding shall be conducted by the court.

(3) In the sentencing proceeding, evidence may be presented concerning any matter that
the court deems relevant to the question of sentence and shall include matters relating to any of
the aggravating circumstances enumerated in K.S.A. 2016 Supp. 21-6624, and amendments
thereto, or for crimes committed prior to July 1, 2011, K.S.A. 21-4636, prior to its repeal, and
any mitigating circumstances. Any such evidence which the court deems to have probative value
may be received regardless of its admissibility under the rules of evidence, provided that the
defendant is accorded a fair opportunity to rebut any hearsay statements. Only such evidence of
aggravating circumstances as the prosecuting attorney has made known to the defendant prior to
the sentencing proceeding shall be admissible and no evidence secured in violation of the
constitution of the United States or of the state of Kansas shall be admissible. Only such
evidence of mitigating circumstances subject to discovery pursuant to K.S.A. 22-3212, and
amendments thereto, that the defendant has made known to the prosecuting attorney prior to the
sentencing proceeding shall be admissible. No testimony by the defendant at the time of
sentencing shall be admissible against the defendant at any subsequent criminal proceeding. At
the conclusion of the evidentiary presentation, the court shall allow the parties a reasonable
period of time in which to present oral argument.

(4) At the conclusion of the evidentiary portion of the sentencing proceeding, the court
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shall provide oral and written instructions to the jury to guide its deliberations. If the prosecuting
attorney relies on-sabseetion{a)yoef K.S.A. 2016 Supp. 21-6624(a), and amendments thereto, or
for crimes committed prior to July 1, 2011,—subseetton—a)-of K.S.A. 21-4636(a), prior to its
repeal, as an aggravating circumstance, and the court finds that one or more of the defendant's
prior convictions satisfy such subsection, the jury shall be instructed that a certified journal entry
of a prior conviction is presumed to prove the existence of such prior conviction or convictions
beyond a reasonable doubt.

(5) If, by unanimous vote, the jury finds beyond a reasonable doubt that one or more of
the aggravating circumstances enumerated in K.S.A. 2016 Supp. 21-6624, and amendments
thereto, or for crimes committed prior to July 1, 2011, K.S.A. 21-4636, prior to its repeal, exist
and, further, that the existence of such aggravating circumstances is not outweighed by any
mitigating circumstances which are found to exist, the defendant shall be sentenced pursuant to
K.S.A. 2016 Supp. 21-6623, and amendments thereto; otherwise, the defendant shall be
sentenced as provided by law. The sentencing jury shall designate, in writing, signed by the
foreman of the jury, the statutory aggravating circumstances which it found. The trier of fact may
make the findings required by this subsection for the purpose of determining whether to sentence
a defendant pursuant to K.S.A. 2016 Supp. 21-6623, and amendments thereto, notwithstanding
contrary findings made by the jury or court pursuant to-subseetten{eyof K.S.A. 2016 Supp. 21-
6617(e), and amendments thereto, for the purpose of determining whether to sentence such
defendant to death. If, after a reasonable time for deliberation, the jury is unable to reach a
unanimous sentencing decision, the court shall dismiss the jury and the defendant shall be

sentenced as provided by law. In nonjury cases, the court shall designate in writing the specific
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circumstance or circumstances which the court found beyond a reasonable doubt.

(f) The amendments to subsection (e) by chapter 1 of the 2013 Session Laws of Kansas
(Special Session):

(1) Establish a procedural rule for sentencing proceedings, and as such shall be
construed and applied retroactively to all crimes committed prior to the effective date of this act,
except as provided further in this subsection; (2) shall not apply to cases in which the defendant's
conviction and sentence were final prior to June 17, 2013, unless the conviction or sentence has
been vacated in a collateral proceeding, including, but not limited to, K.S.A. 22-3504 or 60-
1507, and amendments thereto; and (3) shall apply only in sentencing proceedings otherwise
authorized by law.

(g) Notwithstanding the provisions of subsection (h), for all cases on appeal on or after
September 6, 2013, if a sentence imposed under this section, prior to amendment by chapter 1 of
the 2013 Session Laws of Kansas (Special Session), or under K.S.A. 21-4635, prior to its repeal,
is vacated for any reason other than sufficiency of the evidence as to all aggravating
circumstances, resentencing shall be required under this section, as amended by chapter 1 of the
2013 Session Laws of Kansas (Special Session), unless the prosecuting attorney chooses not to
pursue such a sentence.

(h) In the event any sentence imposed under this section is held to be unconstitutional,
the court having jurisdiction over a person previously sentenced shall cause such person to be
brought before the court and shall sentence such person to the maximum term of imprisonment
otherwise provided by law.

(1) If any provision or provisions of this section or the application thereof to any person
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or circumstance is held invalid, the invalidity shall not affect other provisions or applications of
this section which can be given effect without the invalid provision or provisions or application,
and to this end the provisions of this section are severable.

Sec. 2. K.S.A. 2016 Supp. 21-6622 is hereby amended to read as follows: 21-6622. (a)
If, under K.S.A. 2016 Supp. 21-6617, and amendments thereto, the county or district attorney
has filed a notice of intent to request a separate sentencing proceeding to determine whether the
defendant should be sentenced to death and the defendant is convicted of the crime of capital
murder, the defendant's counsel or the warden of the correctional institution or sheriff having
custody of the defendant may request a determination by the court of whether the defendant is a
person with intellectual disability. If the court determines that there is not sufficient reason to
believe that the defendant is a person with intellectual disability, the court shall so find and the
defendant shall be sentenced in accordance with K.S.A. 2016 Supp. 21-6617, 21-6619, 21-6624,
21-6625, 21-6628 and 21-6629, and amendments thereto. If the court determines that there is
sufficient reason to believe that the defendant is a person with intellectual disability, the court
shall conduct a hearing to determine whether the defendant is a person with intellectual
disability.

(b) If a defendant is convicted of the crime of capital murder and a sentence of death is
not imposed, or if a defendant is convicted of the crime of murder in the first degree based upon
the finding of premeditated murder, the defendant's counsel or the warden of the correctional
institution or sheriff having custody of the defendant may request a determination by the court of
whether the defendant is a person with intellectual disability. If the court determines that there is

not sufficient reason to believe that the defendant is a person with intellectual disability, the court
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shall so find and the defendant shall be sentenced in accordance with K.S.A. 2016 Supp. 21-
6620, 21-6623, 21-6624 and 21-6625, and amendments thereto. If the court determines that there
is sufficient reason to believe that the defendant is a person with intellectual disability, the court
shall conduct a hearing to determine whether the defendant is a person with intellectual
disability.

(c) At the hearing, the court shall determine whether the defendant is a person with
intellectual disability. The court shall order a psychiatric or psychological examination of the
defendant. For that purpose, the court shall appoint two licensed physicians or licensed
psychologists, or one of each, qualified by training and practice to make such examination, to
examine the defendant and report their findings in writing to the judge within 14 days after the
order of examination is issued. The defendant shall have the right to present evidence and cross-
examine any witnesses at the hearing. No statement made by the defendant in the course of any
examination provided for by this section, whether or not the defendant consents to the
examination, shall be admitted in evidence against the defendant in any criminal proceeding.

(d) If, at the conclusion of a hearing pursuant to subsection (a), the court determines
that the defendant is not a person with intellectual disability, the defendant shall be sentenced in
accordance with K.S.A. 2016 Supp. 21-6617, 21-6619, 21-6624, 21-6625, 21-6628 and 21-6629,
and amendments thereto.

(e) If, at the conclusion of a hearing pursuant to subsection (b), the court determines
that the defendant is not a person with intellectual disability, the defendant shall be sentenced in
accordance with K.S.A. 2016 Supp. 21-6620, 21-6623, 21-6624 and 21-6625, and amendments

thereto.
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(f) If, at the conclusion of a hearing pursuant to this section, the court determines that

the defendant is a person with intellectual disability, the court shall sentence the defendant as
otherwise provided by law, and no sentence of death, life without the possibility of parole, or

mandatory term of imprisonment_pursuant to K.S.A. 2016 Supp. 21-6623. 21-6624 and 21-6625,

and amendments thereto, shall be imposed hereunder.

(g) Unless otherwise ordered by the court for good cause shown, the provisions of
subsection (b) shall not apply if it has been determined, pursuant to a hearing granted under the
provisions of subsection (a), that the defendant is not a person with intellectual disability.

(h) As used in this section, "intellectual disability" means having significantly
subaverage general intellectual functioning, as defined by K.S.A. 76-12b01, and amendments
thereto, to an extent which substantially impairs one's capacity to appreciate the criminality of
one's conduct or to conform one's conduct to the requirements of law.

Sec. 3. K.S.A. 2016 Supp. 21-6623 is hereby amended to read as follows: 21-6623.
When it is provided by law that a person shall be sentenced pursuant to this section, such person
shall be sentenced to imprisonment for life and shall not be eligible for probation or suspension,
modification or reduction of sentence. Except as otherwise provided_in this section, in addition, a
person sentenced pursuant to this section shall not be eligible for parole prior to serving 40 years'
imprisonment, and such 40 years' imprisonment shall not be reduced by the application of good
time credits. For crimes committed on-and_or after July 1, 1999, a person sentenced pursuant to
this section shall not be eligible for parole prior to serving 50 years' imprisonment, and such 50
years' imprisonment shall not be reduced by the application of good time credits. For crimes

committed on or after July 1, 2006, a mandatory minimum term of imprisonment of 50 years
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shall not apply if the court finds that the defendant, because of the defendant's criminal history
classification,—s_would be subject to presumptive imprisonment pursuant to the sentencing
guidelines grid for nondrug crimes and the sentencing range-exeeeds_would exceed 600 months

if the sentence established for a severity level 1 crime was imposed. In such case, the defendant

is required to serve a mandatory minimum term equal to the sentence established_for a severity

level 1 crime pursuant to the sentencing range, the defendant shall not be eligible for parole prior

to serving such mandatory minimum term of imprisonment, and such mandatory minimum term

of imprisonment shall not be reduced by the application of good time credits. No other sentence

shall be permitted. Upon sentencing a defendant pursuant to this section, the court shall commit

the defendant to the custody of the secretary of corrections and the court shall state in the
sentencing order of the judgment form or journal entry, whichever is delivered with the
defendant to the correctional institution, that the defendant has been sentenced pursuant to
K.S.A. 2016 Supp. 21-6623, and amendments thereto.

Sec. 4. K.S.A. 2016 Supp. 21-6627 is hereby amended to read as follows: 21-6627. (a)
(1) Except as provided in subsection (b) or (d), a defendant who is 18 years of age or older and is
convicted of the following crimes committed on or after July 1, 2006, shall be sentenced to a
term of imprisonment for life with a mandatory minimum term of imprisonment of not less than
25 years unless the court determines that the defendant should be sentenced as determined in
subsection (a)(2):

(A) Aggravated human trafficking, as defined in-subseetion<by-of K.S.A. 2016 Supp.

21-5426(b), and amendments thereto, if the victim 1s less than 14 years of age;

(B) rape, as defined in—subseetton—a)3)-of K.S.A. 2016 Supp. 21-5503(a)(3), and
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amendments thereto;
(C) aggravated indecent liberties with a child, as defined in-subseetioen{b)¥3)3of K.S.A.
2016 Supp. 21-5506(b)(3), and amendments thereto;

(D) aggravated criminal sodomy, as defined in—subseetten—-(b)}H-er{b)}2-of K.S.A.

2016 Supp. 21-5504(b)(1) or (b)(2), and amendments thereto;

(E) commercial sexual exploitation of a child, as defined in K.S.A. 2016 Supp. 21-
6422, and amendments thereto, if the victim is less than 14 years of age;

(F) sexual exploitation of a child, as defined in-sabseetton{a)H-or{a)y4)of K.S.A.
2016 Supp. 21-5510(a)(1) or (a)(4), and amendments thereto, if the child is less than 14 years of
age; and

(G) an attempt, conspiracy or criminal solicitation, as defined in K.S.A. 2016 Supp. 21-
5301, 21-5302 or 21-5303, and amendments thereto, of an offense defined in subsections (a)(1)
(A) through (a)(1)(F).

(2) The provision of subsection (a)(1) requiring a mandatory minimum term of
imprisonment of not less than 25 years shall not apply if the court finds:

(A) The defendant is an aggravated habitual sex offender and sentenced pursuant to
K.S.A. 2016 Supp. 21-6626, and amendments thereto; or

(B) the defendant, because of the defendant's criminal history classification,+s_ would be
subject to presumptive imprisonment pursuant to the sentencing guidelines grid for nondrug

crimes and the sentencing range-exeeeds_would exceed 300 months_if the sentence established

for a severity level 1 crime was imposed. In such case, the defendant is required to serve a

mandatory minimum term equal to the sentence established_for a severity level 1 crime pursuant
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to the sentencing range.

(b) (1) On and after July 1, 2006, if a defendant who is 18 years of age or older is
convicted of a crime listed in subsection (a)(1) and such defendant has previously been convicted
of a crime listed in subsection (a)(1), a crime in effect at any time prior to July 1, 2011, which is
substantially the same as a crime listed in subsection (a)(1) or a crime under a law of another
jurisdiction which is substantially the same as a crime listed in subsection (a)(1), the court shall
sentence the defendant to a term of imprisonment for life with a mandatory minimum term of
imprisonment of not less than 40 years. The provisions of this paragraph shall not apply to a
crime committed under K.S.A. 2016 Supp. 21-5507, and amendments thereto, or a crime under a
law of another jurisdiction which is substantially the same as K.S.A. 2016 Supp. 21-5507, and
amendments thereto.

(2) The provision of subsection (b)(1) requiring a mandatory minimum term of
imprisonment of not less than 40 years shall not apply if the court finds:

(A) The defendant is an aggravated habitual sex offender and sentenced pursuant to
K.S.A. 2016 Supp. 21-6626, and amendments thereto; or

(B) the defendant, because of the defendant's criminal history classification,+s_ would be
subject to presumptive imprisonment pursuant to the sentencing guidelines grid for nondrug

crimes and the sentencing range-exeeeds_would exceed 480 months_if the sentence established

for a severity level 1 crime was imposed. In such case, the defendant is required to serve a

mandatory minimum term equal to the sentence established_for a severity level 1 crime pursuant

to the sentencing range.

(c) When a person is sentenced pursuant to subsection (a) or (b), such person shall be
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sentenced to a mandatory minimum term of imprisonment of not less than 25 years, 40 years or
be sentenced as determined in subsection (a)(2) or subsection (b)(2), whichever is applicable,
and shall not be eligible for probation or suspension, modification or reduction of sentence. In
addition, a person sentenced pursuant to this section shall not be eligible for parole prior to
serving such mandatory term of imprisonment, and such imprisonment shall not be reduced by

the application of good time credits._Except as provided in subsection (d), no other sentence shall

be permitted.

(d) (I) On or after July 1, 2006, for a first time conviction of an offense listed in
subsection (a)(1), the sentencing judge shall impose the mandatory minimum term of
imprisonment provided by subsection (a), unless the judge finds substantial and compelling
reasons, following a review of mitigating circumstances, to impose a departure. If the sentencing
judge departs from such mandatory minimum term of imprisonment, the judge shall state on the
record at the time of sentencing the substantial and compelling reasons for the departure. The
departure sentence shall be the sentence pursuant to the revised Kansas sentencing guidelines act,
article 68 of chapter 21 of the Kansas Statutes Annotated, and amendments thereto, and, subject
to the provisions of K.S.A. 2016 Supp. 21-6818, and amendments thereto, no sentence of a
mandatory minimum term of imprisonment shall be imposed hereunder.

(2) As used in this subsection, "mitigating circumstances" shall include, but are not
limited to, the following:

(A) The defendant has no significant history of prior criminal activity;

(B) the crime was committed while the defendant was under the influence of extreme

mental or emotional disturbances;
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(C) the victim was an accomplice in the crime committed by another person, and the
defendant's participation was relatively minor;

(D) the defendant acted under extreme distress or under the substantial domination of
another person;

(E) the capacity of the defendant to appreciate the criminality of the defendant's
conduct or to conform the defendant's conduct to the requirements of law was substantially
impaired; and

(F) the age of the defendant at the time of the crime.

(e) The provisions of K.S.A. 21-3301, 21-3302 or 21-3303, prior to their repeal, or
K.S.A. 2016 Supp. 21-5301, 21-5302 or 21-5303, and amendments thereto, shall not apply to
any defendant sentenced pursuant to this section.

Sec. 5. K.S.A. 2016 Supp. 21-6810 is hereby amended to read as follows: 21-6810. (a)
Criminal history categories contained in the sentencing guidelines grids are based on the
following types of prior convictions: Person felony adult convictions, nonperson felony adult
convictions, person felony juvenile adjudications, nonperson felony juvenile adjudications,
person misdemeanor adult convictions, nonperson class A misdemeanor adult convictions,
person misdemeanor juvenile adjudications, nonperson class A misdemeanor juvenile
adjudications, select class B nonperson misdemeanor adult convictions, select class B nonperson
misdemeanor juvenile adjudications and convictions and adjudications for violations of
municipal ordinances or county resolutions which are comparable to any crime classified under
the state law of Kansas as a person misdemeanor, select nonperson class B misdemeanor or

nonperson class A misdemeanor. A prior conviction is any conviction, other than another count in
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the current case, which was brought in the same information or complaint or which was joined
for trial with other counts in the current case pursuant to K.S.A. 22-3203, and amendments
thereto, which occurred prior to sentencing in the current case, regardless of whether the offense
that led to the prior conviction occurred before or after the current offense or the conviction in
the current case.

(b) A class B nonperson select misdemeanor is a special classification established for
weapons violations. Such classification shall be considered and scored in determining an
offender's criminal history classification.

(c) Except as otherwise provided, all convictions, whether sentenced consecutively or
concurrently, shall be counted separately in the offender's criminal history.

(d) Except as provided in K.S.A. 2016 Supp. 21-6815, and amendments thereto, the
following are applicable to determining an offender's criminal history classification:

(1)  Only verified convictions will be considered and scored.

(2) All prior adult felony convictions, including expungements, will be considered and
scored. Prior adult felony convictions for offenses that were committed before July 1, 1993, shall
be scored as a person or nonperson crime using a comparable offense under the Kansas criminal
code in effect on the date the current crime of conviction was committed.

(3) There will be no decay factor applicable for:

(A) Adult convictions;
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£&>—a juvenile adjudication for an offense committed before July 1, 1993, which would

have been a class A, B or C felony, if committed by an adult. Prior juvenile adjudications for

offenses that were committed before July 1, 1993, shall be scored as a person or nonperson crime

using a comparable offense under the Kansas criminal code in effect on the date the current

crime of conviction was committed; or
B)(C) ajuvenile adjudication for an offense committed on or after July 1, 1993, which

would be an off-grid felony;_or a nondrug severity level 1_through 4 felony, if committed by an

adult.

(4) Except as otherwise provided, a juvenile adjudication will decay if the current crime
of conviction is committed after the offender reaches the age of 25, and the juvenile adjudication
is for an offense:

(A) Committed before July 1, 1993, which would have been a class D or E felony, if
committed by an adult;

(B) committed on or after July 1, 1993, which would be a nondrug severity level 5

through 10;-anen-grid felony, a nongrid felony or any drug felony, if committed by an adult; or

(C) which would be a misdemeanor, if committed by an adult.

(5) A juvenile adjudication will not be considered and scored if:

(A) The current crime of conviction is committed at least five years after the date of the

prior adjudication;

(B) the offender has no new adjudications or convictions during such five-year period:
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and

(C) the juvenile adjudication is for an offense that would be a nondrug severity level 5

through 10 felony, drug felony, nongrid felony or misdemeanor, if committed by an adult.

(6) All person misdemeanors, class A nonperson misdemeanors and class B select
nonperson misdemeanors, and all municipal ordinance and county resolution violations
comparable to such misdemeanors, shall be considered and scored. Prior misdemeanors for
offenses that were committed before July 1, 1993, shall be scored as a person or nonperson crime
using a comparable offense under the Kansas criminal code in effect on the date the current
crime of conviction was committed.

)(7) Unless otherwise provided by law, unclassified felonies and misdemeanors, shall
be considered and scored as nonperson crimes for the purpose of determining criminal history.

A(8) Prior convictions of a crime defined by a statute—whieh_that has since been
repealed shall be scored using the classification assigned at the time of such conviction.

8)(9) Prior convictions of a crime defined by a statute—whieh_that has since been
determined unconstitutional by an appellate court shall not be used for criminal history scoring
purposes.

(10) Prior convictions of any crime shall not be counted in determining the criminal
history category if they enhance the severity level, elevate the classification from misdemeanor
to felony, or are elements of the present crime of conviction. Except as otherwise provided, all
other prior convictions will be considered and scored.

(e) The amendments made to this section by-thts—aet_section 1 of chapter 5 of the 2015

Session Laws of Kansas are procedural in nature and shall be construed and applied



-22- ccr_ 2017 _hb2092 s 1947
retroactively.";
On page 17, following line 21, by inserting:

"Sec. 7. K.S.A. 2016 Supp. 22-3001 is hereby amended to read as follows: 22-3001. (a)
A majority of the district judges in any judicial district may order a grand jury to be summoned
in any county in the district when it is determined to be in the public interest.

(b) The district or county attorney in such attorney's county may petition the chief judge
or the chief judge's designee in such district court to order a grand jury to be summoned in the
designated county in the district to consider any alleged felony law violation, including any
alleged misdemeanor law violation which arises as part of the same criminal conduct or
investigation. The attorney general in any judicial district may petition the chief judge or the
chief judge's designee in such judicial district to order a grand jury to be summoned in the
designated county in the district to consider any alleged felony law violation, including any
alleged misdemeanor law violation which arises as part of the same criminal conduct or
investigation, if authorized by the district or county attorney in such judicial district or if
jurisdiction is otherwise authorized by law. The chief judge or the chief judge's designee in the
district court of the county shall then consider the petition and, if it is found that the petition is in
proper form, as set forth in this subsection, shall order a grand jury to be summoned within 15
days after receipt of such petition.

(c) (1) A grand jury shall be summoned in any county within 60 days after a petition
praying therefor is presented to the district court, bearing the signatures of a number of electors
equal to 100 plus 2% of the total number of votes cast for governor in the county in the last

preceding election.
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(2) The petition, upon its face, shall state the name, address and phone number of the
person filing the petition, the subject matter of the prospective grand jury, a reasonably specific
identification of areas to be inquired into and sufficient general allegations to warrant a finding
that such inquiry may lead to information which, if true, would warrant a true bill of indictment.
(3)(A) The petition shall be in substantially the following form:

The undersigned qualified electors of the county of and state of Kansas

hereby request that the district court of county, Kansas, within 60 days after the

filing of this petition, cause a grand jury to be summoned in the county to investigate alleged
violations of law and to perform such other duties as may be authorized by law.

(B) (1) The signatures to the petition need not all be affixed to one paper, but each paper
to which signatures are affixed shall have substantially the foregoing form written or printed at
the top thereof. Each signer shall add to such signer's signature such signer's place of residence,
giving the street and number or rural route number, if any. One of the signers of each paper shall
verify upon oath that each signature appearing on the paper is the genuine signature of the person
whose name it purports to be and that such signer believes that the statements in the petition are
true.

(i1) _The petition shall be filed in the office of the clerk of the district court who shall
forthwith transmit it to the county election officer, who shall determine whether the persons
whose signatures are affixed to the petition are qualified electors of the county. Thereupon, the
county election officer shall return the petition to the clerk of the district court, together with
such election officer's certificate stating the number of qualified electors of the county whose

signatures appear on the petition and the aggregate number of votes cast for all candidates for
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governor in the county in the last preceding election.
(111) The judge or judges of the district court of the county shall then consider the
petition and, if it is found that the petition is in proper form and bears the signatures of the

required number of electors, a grand jury shall be ordered to be summoned. If a grand jury is not

summoned because of a finding that the petition, substantially in the form required by this

subsection on its face, is not in proper form, the person who filed the petition and whose name,

address and phone number appear on the face of each petition shall have the right to appeal the

decision to not summon a grand jury as a final judgment pursuant to K.S.A. 22-3601, and

amendments thereto.

(4) After a grand jury is summoned pursuant to this subsection, but before it begins
deliberations, the judge or judges of the district court of the county in which the petition is
presented shall provide instructions to the grand jury regarding its conduct and deliberations,
which instructions shall include, but not be limited to, the following:

(A) You have been impaneled as a grand jury pursuant to a citizens' petition filed in this
court, signed by (insert number) qualified electors of this county, stating (insert the subject
matter described in the petition, including a reasonably specific identification of the areas to be
inquired into and the allegations sufficient to warrant a finding that the grand jury's inquiry may
lead to information which, if true, would warrant a true bill of indictment). You are charged with
making inquiry with regard to this subject matter and determining whether the facts support
allegations warranting a true bill of indictment.

(B) The person filing the citizens' petition filed in this court must be the first witness

you call for the purpose of presenting evidence and testimony as to the subject matter and
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allegations of the petition.

(C) You may, with the approval of this court, employ special counsel and investigators,
and incur such other expense for services and supplies as you and this court deem necessary. Any
special counsel or investigator you employ shall be selected by a majority vote of your grand
jury. You may make such selection only after hearing testimony from the person who filed the
citizens' petition. You may utilize the services of any special counsel or investigator you employ
instead of, or in addition to, the services of the prosecuting attorney.

(D) If any witness duly summoned to appear and testify before you fails or refuses to
obey, compulsory process will be issued by this court to enforce the witness' attendance.

(E) If any witness appearing before you refuses to testify or to answer any questions
asked in the course of the witness' examination, you shall communicate that fact to this court in
writing, together with a statement regarding the question the witness refuses to answer. This
court will determine and inform you of whether the witness is bound to answer or not. However,
no witness appearing before you can be compelled to make any statement which will incriminate
such witness.

(F) Any person may file a written request with the prosecuting attorney or with the
foreman of the grand jury and request to testify or retestify in an inquiry before a grand jury or to
appear before a grand jury. Any written request shall include a summary of such person's written
testimony.

(G) At the conclusion of your inquiry and determination, you will return either a no bill
of indictment or a true bill of indictment.

(d) The grand jury shall consist of 15 members and shall be drawn, qualified and
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summoned in the same manner as petit jurors for the district court. Twelve members thereof shall
constitute a quorum. The judge or judges ordering the grand jury shall direct that a sufficient
number of legally qualified persons be summoned for service as grand jurors. In the case of
grand juries impaneled pursuant to subsection (c), the judge or judges ordering the grand jury
shall allow the person that filed the petition under the provisions of subsection (c)(2), and such
person's attorney, to witness the instructions to the grand jury regarding its conduct and
deliberations pursuant to subsection (c)(4).";

On page 23, following line 18, by inserting:

"Sec. 9. K.S.A. 2016 Supp. 25-3601 is hereby amended to read as follows: 25-3601. (a)
Subject to the provisions of subsection (d), if a petition is required or authorized as a part of the
procedure applicable to the state as a whole or any legislative election district or to any county,
city, school district or other municipality, or part thereof, the provisions of K.S.A. 25-3601 et
seq., and amendments thereto, shall apply. The sufficiency of each signature and the number
thereof on any such petition shall be determined in accordance with the provisions of K.S.A. 25-
3601-te_through 25-3607,+nrelastve; and amendments thereto, by the county election officer or
such other official as designated in the applicable statute. Except as provided herein, a copy of
any petition requesting an election in any political or taxing subdivision of the state shall be
submitted to the office of the county attorney of the county or district attorney of the district in
which all or the greater portion of the political or taxing subdivision is located. If a county
counselor has been appointed in the county or district, the petition shall be submitted to the
county counselor. The petition shall be submitted either by hand-delivery or by certified mail,

return receipt requested. Such petition shall contain the question to be submitted at the election.
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Within five business days following submission of the petition, the county counselor, county
attorney or district attorney shall furnish a written advisory opinion as to the legality of the form
of the question contained on the petition. There shall be a rebuttable presumption that the form of
any question approved by the county counselor, county attorney or district attorney complies
with the requirements of this act. If such opinion is not furnished within five days of submission
of the question, the form of the question shall be deemed in compliance with the requirements of
this act.

If the advisory opinion states that the form of the question contained in the petition does
not comply with the requirements of this act, such advisory opinion shall also state specific
grounds to support such determination.

Nothing in this subsection shall be construed as prohibiting the circulation of a petition
for signatures or the filing of such petition with the county election officer prior to obtaining the
advisory opinion required by this subsection.

(b) Any person challenging the validity of the form of a question shall have the burden
of proving in the district court that the form of the question is invalid.

(c) The form of any question in a petition requesting an election on or protesting an
ordinance, or resolution, adopted by the governing body of any county, city, school district or
other municipality shall be presumed to be valid and in compliance with the requirements of
K.S.A. 25-3601 et seq., and amendments thereto, if such petition states the title, number and
exact language of the ordinance, or resolution, and the title of such petition states:

"Shall the following ordinance, or resolution, become effective?"

(d) When any other statute imposes specific requirements which are different from the
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requirements imposed by K.S.A. 25-3601 et seq., and amendments thereto, the provisions of the
specific statute shall control. The county election officer or other official with whom the petition
is required to be filed in accordance with the applicable statute shall give to persons requesting
information regarding the filing of petitions a copy of K.S.A. 25-620 and article 36 of chapter 25
of the Kansas Statutes Annotated, and amendments thereto.

(e) Any action challenging the validity of the form of a question in a petition shall be
filed in the district court within 20 days after such petition has been filed with the county election
officer.

The court shall render an opinion in any action filed to challenge the validity of the form
of a question in a petition within 20 days after the date such action is filed with the court.

(f) The provisions of K.S.A. 25-3601 et seq., and amendments thereto, shall not apply
to recall petitions as described in K.S.A. 25-4301 et seq., and amendments thereto, or a grand

jury petition as described in K.S.A. 22-3001(¢c). and amendments thereto.";

Also on page 23, in line 21, before "22-2302" by inserting "21-6620, 21-6622, 21-6623, 21-
6627, 21-6810,"; also in line 21, by striking "and" and inserting ", 22-3001,"; also in line 21,
after "22-3716" by inserting "and 25-3601";

And by renumbering sections accordingly;

On page 1, in the title, in line 2, before "warrants" by inserting "sentencing; mandatory
minimum terms of imprisonment; persons with intellectual disabilities convicted of capital
murder; criminal history classification of juvenile adjudications;"; in line 3, by striking
"conditions of probation, revocation;" and inserting "sufficiency of grand jury petitions; right to

appeal; revocation of nonprison sanctions;"; in line 5, before "22-2302" by inserting "21-6620 ,
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21-6622, 21-6623, 21-6627, 21-6810,"; also in line 5, by striking "and" and inserting ", 22-
3001,"; also in line 5, after "22-3716" by inserting "and 25-3601";

And your committee on conference recommends the adoption of this report.

Conferees on part of Senate

Conferees on part of House



