STEGALL. .. concurring: I concur with and join the portion of today's decision

concerning Judge Solomon’s standing to bring this declaratory judgment action. But I

cannot join the portion of this opinion dedicated to deciding the merits of Judge

Solomon’s claims. While I concur in the result of todavy’s dectsion—I too find that K.S.A.

2014 Supp. 20-329 violates the structural separation of powers dictated by our

constitution—I write separatzty because, unfortunately, the decision of the majority does

littie io restore the proper sequestering of the three great governmental powers within

their respective departments

To the contrary, a majority of the court has today recapitulated a jurisprudence

~

mors properiv described as promoting a "harmony of powers" than a separation

e left

thereof, 1t is true. we have rejected a specific mixing of powers. But we hay
undisturbed and uncriticized legislative acts (such as creating a judicial posituon with
additional duties and additional pay) that are. while perhaps more felicitous to judicial

offensive to the separ ation of DOWETS. In 50 QOITW we demonstrate that

interests. equalls

we will look askance at such mixing oniv when it comes at the expense of cherished

departmental powers.

INTRODUCTION

"Something there is that doesn't love a wall / That wants it down." observed

Robert Frosi. blaming nature's assault-—winter's "frozen ground swell." Robert Frost.

Mendine Wall in North of Boston 11-13 (1917). As with nature, S0 oo with

eovernments. There is something about power that doesn't love a wall: that wants it

i

down. Tt is in the centripetal nature of governmental power—if dispersed like so many

g
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iron filings across a surface—to be restless until it is united in one place, as though drawn
by an unseen magnet eneath. See, e.g., James Madison, The Federalist No. 51, p. 321
(C. Rossiter ed. 1961) ( warning against the "oradual concentration of the several power

in the same department” of government).

Knowing this—and having a healthy fear of consoli dated power—the drafters of
both our national and our state constitutions structured our government to be crigscrossed
by numerous “walls of separation.” The most important of these walls of separation are
those that both hem in and protect the exercise of the three distinct forms of

executive. the legislative, and the

sovernmental power in our constitutional system——the execut! o

judicial powers.

This "separation of powers" that divides our thres co-equal departments of
covernmeni—while nowhere explicitly set forth in the United States or Kansas

as been variously described as "inherent.” "integral," and "firmly

constitutions
entrenched in United States and hansas constitutional law." See Solomon v. Staie, slip op.

910 see also James Madison. The Federalist No. 47. p. 301 (C. Rossiter ed. 1961)

t
L

)

("No political truth 1§ certainly of greater intrinsic value. or is stamped with the authority

of mare enlightened patrons of liberty than [the separation of powers). . . .1he

accumulation of all powers, legislative, exec cutive, and judiciary, in the same hands.

may justty be pronounced the very d definition of tyranny."}. But a5 Frost understood.
walls fall down. And within our constitutional system, it is the duty of the courts 10 not
oniy stand guard over the integrity of our governmental walls of separation. but also. as

time and neglect may require. 1o rebuild them.

(O]
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A SHORT REVIEW OF QUR 20TH CENTURY SEPARATION OF POWERS JURISPRUDENCE

n the decades following statehood, this court routinely adhered to a principle of

bt
v

strict separation of powers as illustrated by our turn-of-the-century decision in Siaie v

Johnson. 61 Kan. 803, 60 P. 1068 (1900). In Johnson, we struck down a legislative
\ ; =

conferral upon the judiciary of the legislative power to set railroad rates, holding that "the

functions of the three departments should be kept as distinct and separate as possible.
except 5o far as the action of one is made to constitute a resiraint upon the action of the
other." 61 Ian. at $14. The remainder of the century would not prove so solicitous to our

constitutional structure.

By the 19350s, this court was regularly refusing to strike down governmental
combinations of power in one place. ofien in the name of what was "practicable.” See.
_Siare ex rel. Hawks v. Citv of Topeka, 176 Kan. 240,245, 270 P.2d 270 (1954)

eal estate for off-street parking by

f;‘

upho}ding an act granting power to cities to acquire 1
eminen: domain on the crounds that "'the absolute independence of the departments and
the complete separation of the powers is impracticable. and was not intended™ ) (quoting

11.37 P. 135 (1894) [Johnston. J.. concurring}): State cx rel.

Ao,

In re Sims. 54 Kan. 1.

Andersor v. Fadelv. 180 Kan, 632. 695-96, 308 P.2d 557 (1937) (upholding an act

creating the State Finance Council. holding "it cannot be overlooked as a pract ical matter

that as between the legislative and the executive departments of our government the

enactment contemplates comity and cooperation and not a blending of powers").

By 1976. our new practical approach to determining when a government

combination of power had become too great dictated that we creaie a lecal test. and In

Siare ex rel Schneider v. Bennetr, 219 Kan. 283, 547 P.2d 786 (1976), we scttied on a

four-factor tesi—the same test the majority applies today —intended 1o estabiish whether
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anv specific combination created 2 "significant interference” with the independent

function of any department of government. Along the way, we stated:

" Although the theoretical separation 0f POWErs of government was strictly enforced n

our early history without qualification, the moTe recent cases have modified the doctrine

and applied a more practical approach. .. ."

"In our judgmeil a strict application of the separation of powers doctring 15
inappropriate today in a complex state government where administrative agencies
exercise many types of power including legislative. executive. and judicial powers often
blended together in the same administrative agency. The courts today have come to

recoonize that the po‘lt;ua‘ Dmiosopn ars whe developed the theory of separation of

powers did not have any concept of the complexities 0 f government as it exists today

Under our system of government the absolute independence of the departments and the
complete separation: of powers is impracticable. We must maintain in our political system
sufficient flexibility to experiment and 10 sesk new methods of improving governmental

efficiency." Bennerz, 219 kan. at 286-89.
A {ew vears later. we reiterated:

"{A]n entire and complete separation is [n]either desirable [njor was ever inended by the
framers of the Constitution. The fact that the powers of one department may overlap with
another department's powers bas jong been a recognized fact. Throughout the judicial
history of this state early decisions attempted to apply the docirine strictly, refusing to
tolerate any overlapping of powers. Siate v. Joimson. 61 Kan. 803, 60 P. 1068 (1900).
The more recent cases have modified the doctrine, taking a more pragmatic. exible anc
practical approach giving recognition to the fact there may be a certain degree ot
blending or admixture of the three powers of government and that absolute separation of
powers 15 impossible. [Citations omitied.]" Siate v. Greenlee. 228 Kan. 7170 715-16.620

p.2d 1132 (1930).



Contrary to our history of casually dis missing the "theory" behind our
constitutional structure. we should have paused somewhere along this path and soberly

reflecied that "[t]o the Framers, the separation of powers and checks and balances were

more than just theories. They were practical and | real protections for individual liberty in
the new Constitution." Perez v. Mortgage Bankers Assn., 575 LS. . 135 8, Gt

110912146, 191 L. Ed. 2d 186 (2015) (Thomas, J., concurring). But—in the absence of

Es
=/

such reflection—the death blow to Jokmnson and our early separation of powers

jurisprudence finally arrived in State v. Mitchell, 23 4 Kan. 185, 193, 672 P.2d 1 (1983).

in Mitchell. this court was required to determine "whether the Supreme Court has

" qﬂA

exciusive constitutional power to make rules pertaining to court administration.

»0

Kan. at 193. In deciding whether 2 legislative enactment dictating a rule of court

procedure violated the separation of pOWers. the Mitchell court held that "[a]lthough the
Supreme Court has the constitutional power to dete rmine court procedure. it may

cooperate with the legislature in the exercise of that power. The Supreme Court's

acquisscence [to the statute in question] is an e wample of cooperation.” Mirchell. 234
Kan. 185, Svl. € 7. The Mitchell court followed the logic of this holding through to its

SR

inevitable conclusion. reasoning that because "the judiciary can acquiesce n legisiative

s

action” which dictates aspscts of "the judicial function.” a "problem” oniy emerges "when

court rules and 2 starute conflict”; and in "such circumstances." the court's rule "must

prevail" and the stawte must give way. Mirchell, 23 4 Kan. at 195.

Aiirchell is the culmination of decades of our "straying further an nd further from the
Constitution without so much as pausing to ask why." Michigan v. E.F.A.. 576 u.s. .

S (L 2699, 2714, 192 L. Ed. 2d 674 (2015} (Thomas. 1., concurring). Its rule

. 133

th

thar the constitutional separation of powers can essenually be waived by the departments
of government whenever they find such separation an inconvenient impediment to some

sought-afier governmental end misapprehends and may fatally undermine the

')
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fundamental purpose of such walls of separation in the first instance—to prevent the
"gradual concentration of the several powers in the same department” which "may justly

be pronounced the very definition of tyranny." Madison, at 301.

The separation of pOWers < contains no opt-out clause. The departments are not free
{0 ignore the srrictures of separate pOWErs upon & mutual declaration of cooperation in
furtherance of some jointly agreed upon gover -nmental objective. And if there is such an
opt out, upon what grounds other than the arbitrary whim of one department refusing to
cooperate could a violation of the separation of powers ever be found? In a government
founded upon and itself soverned by the rule of law, the governmental departments
"cannot by agresment alter the constitutional structure." NLRB v. Noel Canning. 573 U.S.

; 134 S. Ct. 2550, 2594, 189 L. Ed. 2d 536 (2()14) (Scalia, J ., CONCUITing)
K.S.A. 2014 SUPP. 20-329 DOES NOT VIOLATE THE FOUR-FACTOR BENNETT TEST

However. as discussed above, our precedent has established that in ILansas the

departments ma in fact alier our constitutional structure s¢ Jong as such alteration is not

"significant." In Benneli relving on our dismissal of the antiquated theory of separation
of powers as it was actually embedded mto our constitutional structure by the drafters of
our govemmemaE charters—we established a four-part test Lo dstermine when the

"flexibility to experiment” in the name of "governmental efficiency” has gone too far and

created a "significant interference” with the separation of poOwers:

"First ic the essential nature of the power being exercised. Is the power exclusively
executive or legisiative or is it a biend of the wo? A second Tactor is the degres of
control by the legisiative department in the exercise of the power. Is there a coercive
influence or & mere cooperative venture? A third consideration of importance is the
sature of the obiective sought to be attained by the legislature. Is the intent of the
legislature 10 COODETALL W ith the executive by furnishing some special expertise of one or
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more of its members or is the objective of the legisiature obviously one of establishing its

superiority over the executive department in an area essentially executive in nature? A

fourth consideration could be the practical result of the blending of powers as shown by

actual experience over a period of time where such evidence is available. Benneri, 219

kan. at 90-91.

We thereby "replaced the clear constitutional prescription” lemanding the
sequestering of powers into three separate co-equal and coordinate branches "with a

‘balancing test.”" See Morrison v. Gison, 487 U.8. 654, 711, 108 5. Ct. 2597, 101 L. ba.

liz. 1. dissentine). Thus. following Bennett and its progeny. in the
— 2 s ezon o

2d 569 (1988) (Sca
name of balance. cooperation, and harmony, we have permitied breaches oi the walls of

ieparation between the departments so long as no single breach is determined to be

factor Benneif test 1o find that RS AL

"sienifican:.” The majority today applies the four-

2014 Supp. 20-329 amounts to & "significant" interference with the judicial department

and is therefore unconstitutional.

ding. however, cannot be reconciled with the facts t efore us—espectally

This hole
isions discussed above refusing to strike down far more

in light of our prior dects
significam interferences. For f:xamp}a in Stare v. Reed, 248 Fan. 792, 793. 800, 811 P.2¢
1163 (1991}, we upheld a statute providing "that a district court shall modify a

defendan®'s sentence when recommendad by the [executive branch] unless specific

findings are made by the trial court." To reach this result, we applied the first Benners

factor and found no violation because the judiciary retained the final discretion regarding

sentence. As such. we found the sssential "nature" of the power being exercised was

coopsrative and "advisory." 248 kan. at 800. Similarly. when considering the second

factor. the Reed court did not find an unlawful level of control over judicial discretion but

rather found thar the statute merelv "channels the discretionary authority’ of the court."

248 kan. at 801,



By the same token—when viewed in a light most favorable 10 upholding the
constitutionality of the law as the majority states it 18 doing—K.S.A. 2014 Supp. 20-329
could reasonably be characterized as 2 cooperative effort to advise e and channel the
administrative power of the Supreme Court. After all. as the State has repeatedly pointed
out, the appointment power is still being exercised entirely within the judicial branch and
the actual performance of judicial administrative duties remains entirely subject 10 the
ultimate authority of the Supreme Court. Moreover. the legisiature has exercised the same
sundamental control over the position of chief judge since it began requiring this court to
fill that position in each judicial district. L. 1976, ch. 146, sec. 28. Simply put. today's
holding cannot be reconciled with Chief Judge Solomon's cOncession. and this court's
implicit admission. that under the precedents of harmony. the legislature doss in fact have
the power to create the position of chief judge in the first instance and to assign duties of
judicial administration to that position. In view of this, we today demonstrate that the
standard by which we determine "significance" is simply "the unfettered wisdom of a

majority of this Court." iorrison. 487 U.S. at 712 (Scalia, T., dissenting).

This difficult judgment 1s unavoidable. especially in light of the manner in which
the majority opinion glosses quickly over the district court's application of Michell and
the parties' focus on the meaning and application of the Mitchell tule. Mitchell's
transparent elsvation of judicial policy to the level of constitutional law is perbaps more
easy 1o forget than to confront because Mirchell rather bluntly (if impolitely) asserts what
actually happens in the world Benneti €s stablished—a world in which judges "recognize”
the naiveté of those who "developed the theory of separation of powers" but who had no

"concept of the complexities of covernment as it exists today." Bennet. 219 Kan. at 288,

By rejecting the original strictures of the constitution. the Benmelfs court gave 1o

itself—and 1o successive generations of judges an nd governmental officials—"sufhicient

flexibility to experiment and 1o seek new methods of improving governmental

"
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efficiency.” Bennetr. 219 Kan. at 289. The consequences of this kind of constitutional

amendment by experimentation are perfectly illustrated by Mitchell's rule that a
legislative enactment dictating a matter of judicial administration is either constitutional

or unconstitutional depending on nothing more substantial than whether the Supreme

Court acrees with the policy choices represented by the statute.
A QUESTION OF DEFERENCE
The descent of this court's separation of powers jurisprudence from Johnson o

Bennetr and Mitchell was aided in no small part bv our application of judicial deference.

We have routinglv stated the rule that "[i]f there is any reasonable way to construe a

statute as constitutionally valid. the court must do so." Boatright v. Kansas Racing
Comm‘n. 251 Kan. 240. 243. §34 P.2d 368 (1992). We have regularly repeated this rule

in separation of powers cases. and we do so again today (though I find little evidence that
the majorirs has made an effort to construe K.S.A. 2014 Supp. 20-329 as constitutionally

valid in light of the four Bennett factors). See Solomon v. Staie, slip op. at 16.

Py

This deferential rule and practice played a key role at the fulcrum of this particular

~7

history in this court's decision in State ex rel. Anderson v. Fadelv, 180 Kan. 652, There,

A

in a 4-2 decision. we ruled that the legislative act creating the State Finance Council did

not violate the separation of powers. The Fadely majority relied heavily on our earlier

decision upholding the Iansas Turnpike Authority in State ex rel. Farzer v. Kansas

176 Kan. 663. 273 P.2d 198 (1954)—a case that had been brought by

Turnpike Authority.

then Attorney General Harold Fatzer. By the time Fadely was heard and decided, Fatzer

A \.1 .
had joined this court. and he wrote a lengthy dissent. joined by Justice Wertz. pleading
for 2 return to the sirict principles of separation of powers set forth in Jo/mson and oths:

carlier cases. See generally Fadelv. 180 Kan. ar 668-89.

5]
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Fatzer was particularly aggrieved by the Fadely concutring opinion written by

=

Tustice Schroeder and joined by Justices Parker and Price. That concurring opinion was

written specifically to push this court i the direction of what I have here calied 2 docirine

of "harmony of powers." Objecting 10 Fatzer's citation of The Federalist Papers and other
authority in the realm of political theory. Justice Schroeder wrote that the court "should
not be overcome by the repetition of theory piled higher and higher in matiers concerning

the separation of powers before the facts and practical aspects of the problem have been

thoroughly exploited by judicial thought." Fadely. 180 Kan. at 695.

justice Schroeder went on to note that "It cannot be overlooked as a practical

matier that as between the legislative and the executive departments of our government

the enactment contemplates comity and cooperation and not a hlending of powers.”

Fadely. 180 Kan. at 693-96. Finally. he concluded that—contrary to Justice Fat er's
concern that the Supreme Court was allowing "the power of one department 1o pour

through like an on surging flood to engulf and submerge the power of another

department” 180 Kan. at 66&—the Jegislature was enacung "a cooperative proposition”
and not engaged in a "usurpation of power." 180 kan. at 696. Recognizing that a
cooperative act in violation of the constitution is no less violative for t eing accomplished

in the name of the general good and without opposition, Justice Fatzer respon ed that
nwe are dealing with an important and far-reaching constitutional question concerning 4
power of government which does not permit honesty. integrity, good intentions, &
progressive enthusiasm. or even successful operation to take the piace of essential
constitutional action.” Fadely, 180 Kan. at 688.

The Fadeiv concurrence relied heavily on the rule of deference 1o Justly 1ts

dismissal of Justice Fatzer's constitutional concerns i favor of the "practical aspects of
the problem.” 180 Kan. at 693. For example. Justice Schroeder quoted from the Faizer
courl's similarly deferential posture towards "questions of public policy [which] are for
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legisiative and not judicial determination, and where the legisiature does so declare, and
there is no constitutional impediment, the question of the wisdom, justice or expediency

of the legislation is for that body and not for the courts." Fazzer, 176 Kan. at 695. On a

six member court split 3-2 (Justice Hall did not participate) on the substantive question

afore 1. Justice Robb stood to cast the deciding vote. Ultimately, he concurrsd in the

result reached by Justices Schroeder, Parker, and Price. He did not join their separate

opinion. however, because in subsiance, he agreed with Justice Fatzer's dissent. going so

far as 10 write in his own separate opinion that "we cannot waive our constitutional
pravisions on the theory that even the constitution must bend to the public good." /- adely.

180 Kan. at 701. Nevertheless. he explained and justified his final vote in Fadely entirely

on the grounds of deference: "I would be inclined to join in the dissent were it not for
that long line of decisions of our court following the almost universal rule that an act of

the legislature is presumed to be constitutional unless it contravenes an express inhibition

of the constitution." Fadely, 180 Kan. at 696.

[ acree with the recitation in Farzer that it is within the province of the legislative

"declara"—where "there is no constitutional impediment"—the "public

department 10

e

176 Fan. a1 695. Moreover. the doctrine of judicial deferenc

o

policy"” of this state. Fazzer.
to the legistative power to declare policy in the form of law-making is itself a vital aspect
of the doctrine of separation of powers. prohibiting as it does the judicial department

from "question[ing] the wisdom, justice or expediency of the legislation." Farzer. 176
Fan. at 689. So while judicial deference to the exercise of legislative or executive powers
is entireiy meet and proper. the same deference shown to the legislative or exscutive
departments when they act outside of their respective vested powers is, in actual fact. an

abdication of the vested judicial power to say what the law 1s.

"We may not—without imperiling the delicate balance of our constitutional
forgo our judicial dutv to ascertain the meaning of the Vesting Clauses and to

39
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adhere to that meaning as the law." Department of Transportation v. Association of

_135S.Ct 1225, 1246, 191 L. Ed. 2d 153 (2015)

American Railroads, 575 U.S.
(Thomas, J., concurring). "[W]hen questions involving the Constitution's ZOVeTmmeni-

structuring provisions are presented in a justiciable case, it is the solemn responsibility of

the Judicial Branch 'to say what the law is."" NLRB. 134 S. Ct. at 7593 (Scalia, J.,

concurring) (quoting Marbury v. Madison, 5US. (1 Cranch) 137,177, 2 L. Ed. 60

&

[18037). Moreover, the judic ciarv "does not defer to the other branches' resolution of such

coniroversies. . . . Rather. r")Olh,}l'l(‘ the ‘endur 11'1~ structure’ of COHSD[UUOL;& governme

i 13

when the poiilical branches fail to do so is 'one of the most vital functions of this Court.

N.L.R.B.. 134 S. Ct. at 25393 (Scalia, I.. concurring) (quoting Public Citizen v.

Department of Justice, 491 .S, 440, 468, 109 S. Ct. 2558, 105 L. Ed. 28 377 [1989]

[Kennedy, J.. concurring in judgment]).

A short lool. for example, at the ali-too-common habit of legislative delegation of
its exclusive power to make law to the vast apparatus of the administrative state may

demonstrate the dangerous combinations of power that can grow up in the protective

shadow of such judicial deference and judicial encouragement of cooperation between

the departments. See. ¢.g.. dssocialion of American Railroads. 133 S. Ct. at 1246

(Thomas. I.. concurzing) ("Implicitiy rec yenizing that the power Lo fashion legally

hinding rules is legislative, we have nevertheless classified rulemaking as executive (Or

judicial power) when the authorizing statute sets out 'an inte -1ligible principle' to guride the

~ulemaker's discretion. . . . [I]t is evident that {the intelligible principle test] does not

adequately reinforce the Constitution's allocation of legislative power. . would return 10

the original understanding of the feder | legislative power and require tnat the Federal
Government create generaliy applicable rules of private conduct only through the

constitutionally prescribed legislative proce 8. )i
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STRICTLY ENFORCING THE CONSTITUTIONALLY MANDATED
SEPARATION OF POWERS IN THIS CASE

Today we propagate our long-standing yet erronsous separation of powers

jurisprudence. Worse, we have compounded our prior error by applyving the precedent

promoting "harmony” and "sharing” in such an arbitrary manner that we leave no doubt

that the Bennetr test for finding a "significant interference” is mere fig-leafing 1o cover

our unsightly exercise of judicial willfulness.

T respectfully dissent from this approach because a consistent application ol the
four Bewnnet? factors, colored by deferential review and in light of our prior precedent,
would require that we uphold K.S.A. 2014 Supp. 20-329 as a constitutionally permissible

ess-than-significant exercise of "shared” powers of judicial administration. But rather

Lovy

than follow flawed precedent to a result that further erodes the constitutional separation
of powers. I would instead adhere 1o the basic principle rec ognized by this court in
Johnsor that "the functions of the three departments should be kept as distinet and

-

saparate as possibie.” 61 Kan. at §14.

Stating the rule as clearly and succinctly as possible. I would hold that when "the
Government is called upon to perform a function that requires an exercise of lzgislative.
executive. or judicial power. only the vested recipient of that power can perform 1t."
Association of American Railroads, 135 S. Ct. at 1241 (Thomas. J.. concurring). This
does not mean there can never be close or difficult cases in this arepa. however. because
some "functions may be performed by two or more branches without either exceeding its

enumerated powers under the Constitution. . . . The question is whether the particular

function requires the exercise of a certain type of power: if' it does, then only the branch

in which that power is vested can perform it." Association of American. Railroads. 135 S.

Ct at 1241-42 (Thomas. J.. concurring).



Furthermore, I would return this court to the active judicial role and obligation 10

cuard and protect 2 clear and strong wall of separation between each of the three great

departments of oovernment—Ieeping each within its proper province and rolecting
1= + = + + =

those provinces from colonization by the other two departments. 1t is within the judicial

province to carefully exercise this power without deference 10 the other branches. and 1t

is the duty of our department to carTy out this obligation without regard to whether the

results are perceived 1o be either be eneficial or detrimental to judicial interests or other
cub-constitutional interests such as what we (or any other government official) decide is

"practicable” or "efficient.”

Following these principles, I have no difficulty whatsoever concurring with the

result reached by the majority today. Our constitution expressly and unambiguously

dedicates the power to administer the judicial branch to the Supreme Court. Kan. Const

art. 3. § 1. This power to adminisier cannot be shared and is exclusively part of the
judicial power in this state. Deciding who. within any particular judicial district. shall be

the chiel administrative officer is plainly within the administrative power granted o the

Supreme Court.

Therefore. the exercise of legislative poOwer 1o ¢ control or dictate in any manner the
ise of judicial administration cannot survive constitutional scrutiny. See Wellness

EXErci
Int'l Network, Lid. v. Sharif. 575 U.S. ,___s1358.Ct1932,1 067, 191 1.. Ed. 24 911

015) (Thomas, 1.. dissenting) ("[E]ven when acting pursuant to an enumerate d power"

the legislarure "exceeds its authority when it purports to authorize a person or entity 1o
perform a function that requires the exercise of a power vested elsewhere."). This
conclusion necessarily encompasses not just K.S.A. 2014 Supp. 2(-329 setting forth the

manner of appointment of chief judges. but also the creation of the position of chief

udge. L. 1999. ch. 57. sec. 17, the assignment of administrative duties to the chief judg

J



L. 1976, ch. 146. sec. 28; L. 1999, ch. 57, sec. 17, and the conferral of benefits on the

CONCLUSION

To any who may complain (either today or at a later time when some other ox is

being gored} that the strict sequestering of governmental power here proposed 1s

unworkable in todav's complex society—impractical: inefficient; subject to abuse; or

we must respectfully answer with the "truism that constitutional protections

" Covv. lowa, 487 U.S. 1012, 1020, 108 S. Ct. 2798, 101 L. Ed. 2d §57

ant
have costs.
(1988). "A system of separate and coordinate powers necessarily involves an acceptance
of exclusive power that can theoretically be abused. . . . While the separation of powers
may prevent us from righting every wrong, it does so in order to ensure that we do not

iose liberty." Morrison, 487 U.S. at 710-11 (Scalia, I., dissenting).

be forgotten.

At the end of the day. this is the fact that cannot—must not
Constitutional limizs enforced under the protective umbrella of the rule of law derive their
ultimate authority from the political power of the people and exist for the protection and
propagation of liberty under the law. Each department of government has been vested

with unigue and exclusive powers to effectuate orderly government—and each has a

coordinate and co-equal obligation to exercise its powers with due respect for the powers

sted in the other branches. "The Judiciary—no iess than the other two branches—has

an obligation to guard against deviations from those principles.” Perez, 135 8. Ctoat 1217
(Thomas, I.. cencurring). Anything less threatens liberty with the specter of dangerous

the prevention of which remains vital to the future of

combinations of power

constitutiona!l government.
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