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Chairman Olson and members of the Committee, thank you for this opportunity to appear before
you and testify in support of Senate Bill 170.

[ am a regulatory attorney at Wilkinson Barker Knauer LLP, based in Denver, Colorado, and
along with colleagues Ray Gifford and Greg Sopkin, have authored several white papers
regarding the state institutional issues with the Clean Power Plan. Ray and Greg both served as
Chairman of the Colorado Public Utilities Commission, and the papers reflect their experience as
state commissioners and our collective experience working with the state environmental
department and state legislature on regulatory matters. In working through the white papers, we
identified several political, logistical, and practical problems that states will have implementing
EPA’s proposed rules. Summing all of these issues into a single sentence, the Clean Power Plan
is an energy policy, not a mere environmental rule, and this has significant consequences to
individual states.

This conclusion also confirms the need for state legislation such as Senate Bill 170. Just last
week, Chief Deputy Attorney General Jeff Chanay comprehensively and exhaustively laid out
the legal infirmities with EPA’s proposed rule before this Committee. As the Chief Deputy
General described, the legal authority issues are significant and will ultimately be decided by the
U.S. Supreme Court. Senate Bill 170 represents a prudent course of action between today and
when the U.S. Supreme Court ultimately rules upon the legality of the Clean Power Plan. It first
allows for judicial input, and if this judicial input results in the rule being upheld, it allows for
legislative input prior to submission of a state plan. Finally, it protects Kansas utility customers
and, among other things, allocates review and approval authority to the Kansas Corporation
Commission (KCC), which has specialized expertise in this area.

Legislative approval is particularly important given that the proposed rule is an energy policy.
Elected officials with accountability to constituents can and should be integrally involved in any
state plan prior to submittal to EPA. The involvement of the KCC is also a key aspect of this
legislation. As the members of this Committee know given that Commissioner Emler and
Commissioner Apple both served as Chairman of this Committee and Chair Feist Albrecht has
an extensive background as an environmental and energy attorney and regulator, the KCC has
specialized knowledge and expertise that must be drawn upon in drafting, evaluating, and
approving any state plan pursuant to the Clean Power Plan. Senate Bill 170 achieves this goal by
requiring the KCC to review any state plan and providing important guideposts for that review,
including an emphasis on least-cost resource planning that will protect Kansas utility customers.

Senate Bill 170 also requires the KCC and the Federal Energy Regulatory Commission to certify
that the implementation of any state plan will maintain electric reliability. Reliability has been a
significant concern following the issuance of the proposed rule, and attached to my testimony are
two of many analyses of these reliability issues. First, the Southwest Power Pool Regional State
Committee (SPP RSC), which includes KCC Chair Feist Albrecht as a member, has raised
significant concerns about the reliability implications of the proposed rule. The SPP RSC’s
concerns about impacts on reliability are summarized as follows: “1) the EPA inadequately
considers electric transmission facilities in establishing the timeline for the interim goals in the
draft CCP; 2) the energy efficiency assumptions relied upon in the CPP are unrealistic and not
sustainable; 3) the CPP’s utilization of a 70% capacity factor for combined cycle units is



unsound; 4) the CPP’s failure to consider the availability of the materials and labor for
constructing the electric transmission and generation infrastructure required to comply with the
CPP proposed rule; and 5) the short time frame to meet interim goals by 2020 risks the reliability
of the bulk electric system.”

The North American Electric Reliability Council (NERC), a non-profit entity and international
regulatory authority aimed at assuring the reliability of the North American bulk power system,
and SPP have also raised significant reliability concerns beyond those raised by the SPP RSC.
Specifically, SPP performed a two-part Transmission System Impact Analysis and found that
“[a]s a result of the assumed EPA retirements with no resource additions, the SPP network was
so severely stressed by large reactive deficiencies that the software used in the analysis was
unable to produce meaningful results, which is generally indicative of voltage collapse and
blackout conditions.” The second part of its analysis, where SPP used optimal generation
resource plans and existing wind resources to mitigate any generation shortfalls, revealed
significant transmission overloads, including severe overloading in western Kansas: “These
overloaded elements were identified in the portions of six states — Arkansas, Kansas, Louisiana,
Missouri, Oklahoma, and Texas — that operate within the SPP region. Portions of the system in
the Texas panhandle, western Kansas, and northern Arkansas were so severely overloaded that
cascading outages and voltage collapse would occur.” NERC raised a number of reliability
concerns stemming from EPA’s assumptions for the four Building Blocks and “[d]eveloping
suitable replacement generation resources to maintain adequate reserve margin levels may
represent a significant reliability challenge, given the constrained time period for implementation
....7 Thave attached a compilation of NERC and SPP comments to my testimony. I am neither
an engineer nor an electric reliability expert; however, these impacts and consequences should be
thoroughly examined by the Committee and relevant experts, and Senate Bill 170 accomplishes
these ends.

While much of the discussion around Senate Bill 170 may be whether it will result in the failure
to timely submit a state plan and result in the imposition of a federal plan, the Committee should
also consider whether the state can submit an enforceable plan that relies on each of the four
Building Blocks at all. This investigation is imperative because a noncompliant state plan can
also result in the imposition of a federal plan. The primary difference between this scenario and
the Senate Bill 170 scenario is that the state will have expended significant resources in
developing the state plan and reached the same result, i.e., a federal plan.

Enforceability is one of the four general criteria EPA will consider in evaluating state plans. The
proposed rule provides as follows: “The EPA is proposing to evaluate and approve state plans
based on four general criteria: 1) enforceable measures that reduce EGU CO:z emissions; 2)
projected achievement of emission performance equivalent to the goals established by the EPA,
on a timeline equivalent to that in the emission guidelines; 3) quantifiable and verifiable
emission reductions; and 4) a process for biennial reporting on plan implementation, progress
toward achieving CO: goals, and implementation of corrective actions, if necessary.”
Enforceability and state institutional authority issues arise for Kansas and may not allow the state
to submit a state plan that can be approved by EPA. With regard to Building Block 1, this
source-based regulation falls within the traditional authority of the Kansas Department of Health
and Environment (KDHE). However, the so-called ‘outside the fence’ elements of the proposed
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rule are more problematic. Building Block 2 is inapplicable in Kansas because there are no
natural gas combined-cycle units subject to the Clean Power Plan in the state. KDHE has no
enforcement authority over Building Block 3 (renewable energy deployment) and Building
Block 4 (energy efficiency), and has notified EPA of this limitation in its comments on the
proposed rule dated November 17, 2014.

KCC has authority under existing state law to enforce the state renewable energy standard, but
that authority is limited to only investor-owned utilities and electric cooperatives. Because
municipal utilities are not subject to the renewable energy standard of 20 percent by 2020, there
is an enforcement gap and the KCC lacks jurisdiction over all utilities with regard to Building
Block 3. If renewable energy adoption is relied upon in any state plan as a COz reduction
measure, EPA may find that these measures are not enforceable; even if EPA somehow managed
to determine that these measures are enforceable notwithstanding the authority issues, this would
raise equity concerns since utility customers of investor-owned utilities and electric cooperatives
would bear all of the costs associated with these COz reduction measures while municipal utility
customers would bear none.

Building Block 4 is even more problematic from an enforcement standpoint, and KDHE
summarizes the issue clearly and concisely in their comments to EPA:

The Kansas legislature passed House Bill 2482 in the 2014 session. The new law
provides utilities the opportunity for cost recovery for demand side management
programs. It establishes a voluntary program that is in the initial stages of
implementation. It has no compliance provisions that could be adapted into a state
111(d) plan. Transitioning from a voluntary program in its developmental stages
to regulatory program with hard targets to meet the interim goals contained in the
proposal would be a great challenge.

In addition to being a challenge, it would almost certainly require new legislation. KDHE
properly points out that absent enforcement authority and non-voluntary compliance provisions,
these measures cannot be relied upon in a state plan because they do not meet EPA’s
enforceability criterion.

The practical realities of moving forward given these state institutional issues and enforcement
gaps are stark. Both KDHE and the KCC have statutorily-defined authorities implicated by the
Clean Power Plan. Either of these agencies (or another state agency) may find themselves put in
a position where operating outside delegated powers 1s a potential (though problematic) course
of action. For example, KDHE, through new state regulations implementing the Clean Power
Plan, could be positioned as the de facto electric resource planner for the state, overriding the
KCC’s statutory authority and creating an unsanctioned regulatory paradigm that is the inverse
of that contemplated under existing state law. This approach puts agencies at risk of acting
outside of their statutory delegation of authority, and any action based on powers not conferred
by statute is ultra vires and invalid. Any ultra vires action subjects the state to significant
litigation risk.

Merely incorporating the proposed federal regulations by reference will not remedy the ultra
vires action issues and authority and enforcement gaps described above. EPA’s proposed
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regulations at 40 CFR Subpart UUUU do not provide any ‘outside the fence’ authority for a
regulatory agency that does not separately possess this authority under state law. 40 C.F.R. §
60.5750, as proposed, allows the administrator of a state air quality program to “include existing
requirements, programs and measures” in a state Section 111(d) plan. 40 CFR § 60.5740(6)
requires “[a] demonstration that each emission standard is quantifiable, non-duplicative,
permanent, verifiable, and enforceable with respect to an affected entity.” Read together, an
existing program such as an energy efficiency standard or renewable energy standard may be
relied upon, but state law must provide an enforcement mechanism. Kansas state law does not
provide comprehensive enforcement mechanisms for activities under either Building Block 3 or
Building Block 4, as described in earlier in my testimony.

This closing discussion is meant to illustrate the very real state institutional issues that exist
should the state attempt to move forward given the state of existing law. EPA may impose a
federal plan if a state plan with any of the enforcement issues and compliance deficiencies
described above is submitted to the agency, and merely submitting a state plan does not provide
protection from the possible imposition of a federal plan.

Thank you for the opportunity to testify in support of Senate Bill 170, and I welcome any
questions.
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Rs Regional _
State Committee

FOR THE SOUTHWEST POWER POOL

November 24, 2014
VIA ELECTRONIC FILING

Gina McCarthy, EPA Administrator
Environmental Protection Agency
1200 Pennsylvania Ave NW
Washington, DC 20460

Re:  Docket ID No. EPA-HQ-OAR-2013-0602

Dear Administrator McCarthy:

This letter is submitted to the United States Environmental Protection Agency (“EPA”) on behalf
of the Southwest Power Pool Regional State Committee (“SPP RSC” or “RSC”). The SPP RSC is an
independent Arkansas nonprofit corporation comprised of state retail regulators from states within the
SPP footprint, including Arkansas, Kansas, Missouri, Nebraska, New Mexico, Oklahoma, and Texas. As
a part of SPP’s governance structure, the RSC provides input on matters pertinent to the participation of
Members in SPP, as well as having certain delegated authorities." The purpose of this letter is to convey
some of the RSC’s comments on the “Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units” (“Clean Power Plan” or “CPP”) proposed rule that was
published in the Federal Register on June 18, 2014. By submitting these comments, the RSC is not
taking a position on whether the EPA has legal authority to promulgate the CPP, nor are these comments
intended to be an all-inclusive list of concerns, nor are they to be viewed to limit in any way comments
individual states or state stakeholders may submit.

The RSC is concerned about the impacts on reliability and the timeline associated with the
interim goals in the CPP proposed rule. In particular, the RSC 1s concerned that: 1) the EPA
inadequately considers electric transmission facilities in establishing the timeline for the interim goals in
the draft CCP; 2) the energy efficiency assumptions relied upon in the CPP are unrealistic and not
sustainable; 3) the CPP’s utilization of a 70% capacity factor for combined cycle units is unsound; 4) the
CPP’s failure to consider the availability of the materials and labor for constructing the electric
transmission and generation infrastructure required to comply with the CPP proposed rule; and 5) the
short time frame to meet interim goals by 2020 risks the reliability of the bulk electric system.

Transmission Considerations

The RSC is concerned that the modeling efforts supporting the CPP proposed rule did not
adequately and accurately account for the electric transmission system, as the EPA’s models considered

! See Southwest Power Pool, Inc., Bylaws, First Revised Volume No. 4 § 7.2.
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_ .eration and load, but not the transmission infrastructure necessary. This approach by the EPA is no.
an accurate portrayal of how our nation’s electrical system works.

Energy Efficiency Assumptions

The CPP assumed a 1.5% annual retail goal for incremental growth in efficiency savings. This
goal assumes that states and industry would greatly expand energy efficiency savings programs. The
RSC is concerned that this goal is not achievable. First, many states do not have enabling legislation in
place requiring energy efficiency goals. Without the necessary legislation to implement such goals, it is
unreasonable to assume that this goal will be met. Second, some states have already undertaken
significant actions to reduce electricity consumption through state-specific energy efficiency programs.
In those states, it will be difficult to achieve further increases, making it unfair to impose the same
standard on all states. Finally, if the energy efficient reduction goals are not achievable, it will require
that additional carbon reductions are realized from the other “building blocks™ contained in the CPP
proposed rule.

Combined Cvcle Capacity Factor

The EPA assumed that existing natural gas combined cycle (“NGCC”) units can be dispatched
with a 70% capacity factor. The RSC has concerns with the achievability of this assumption. The
ability to run NGCC units at 70% has not yet been studied. Therefore, the reasonableness of this
assumption is unknown. Additionally, it is unknown whether there is sufficient electric transmission
and gas infrastructure in place to operate these units at that level. To help put this in context, in 2013
gas units in the SPP footprint operated at around a 28% capacity factor, which is well below the 70%
assumption used by the EPA in the CPP proposed rule. Finally, the EPA used the nameplate capacity of
NGCC units to make this determination instead of using the net dependable capacity, which would be
more indicative of the actual capabilities of NGCC units.

Availability of Materials and Labor

The RSC believes there will be significant electric transmission and gas infrastructure build-out
required over a short amount of time to meet the 2020 mterim goal of the CPP. The RSC believes that
the EPA should have considered the impact this build-out will have on the availability of the necessary
materials and labor force in the development of the draft CCP. As a result, the RSC has concerns
surrounding whether there are sufficient materials and labor available to meet these standards and
believes these issues should have been considered by the EPA. In addition, the RSC has concerns about
the impacts this demand will create on the cost of labor and materials — costs that will ultimately be
borne by ratepayers.

Timeframe for the Interim Goals

Based on the analysis performed by SPP,” it is reasonable that additional electric transmission
infrastructure will be needed to accomplish the requirements of the CPP proposed rule in light of the
projected retirements of existing generating units. In the SPP footprint it takes up to eight years to plan,
approve, construct, and place electric transmission facilities in service. This eight-year planning and
building cycle does not provide enough time to construct the electric transmission infrastructure needed
to maintain reliability and meet the interim goal in the CPP by 2020. In other words, the RSC believes

* SPP’s Comments were filed with the EPA on October 9, 2014. A copy of SPP’s analysis is available on the SPP website at:
http://www.spp.oreg/publications/CPP%20Reliability%20Analysis%20Results%20Final%20Version.pdf.
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. the interim goals require a choice between meeting the CPP’s proposed standards and maintaining
reliability. The current timeline in the CPP proposed rule does not provide enough time to accomplish
both. Because of the large magnitude of reduced carbon emissions required early in the 2020 interim
goal compliance timeframe, the RSC believes that an extension of the interim goal is necessary. An
extension of the 2020 date would allow more time for constructing any needed electric transmission and
generation infrastructure, which would allow reliability of the bulk electric system, an electric system
that is central to this nation’s economy and way of life, to remain intact.

In conclusion, the RSC appreciates the opportunity to provide its comments on the EPA’s CPP

proposed rule.

Sincerely,

Southwest Power Pool Regional State Committee

Ciopund> Y4+

Donna L. Nelson, Chairman
Public Utility Commission of Texas
President, SPP RSC

[l M. Lyors

Patrick H. Lyons, Commissioner
New Mexico Public Regulation Commission
Secretary/Treasurer, SPP RSC
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n Lichter, Chairman
Neb aska Power Review Board
Member, SPP RSC
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Steve Stéll, Commissioner
Missouri Public Service Commission
Member, SPP RSC
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Dana Murphy, Commissioner
Oklahoma Corporation Commission
Vice President, SPP RSC

Shari Feist Albrecht, Chairman
Kansas Corporation Commission
Member, SPP RSC
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Olan Reeves, Commissioner

Arkansas Public Service Commission
Member, SPP RSC




