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Session of 2015
HOUSE BILL No. 2159

By Conunitlee on Judiciary

128

AN ACT concerning driving; relating fo convictions and diversions;
habitual-vielator-status; expungement of driving under the influence
and ofher driving offenses; amending K.S.A. 2014 Supp. §-285; 12-
4516 and 21-6614 and repealing the existing sections; also repealing
K.5.A. 2014 Supp, 12-4516b and 21-6614e,

Be jt enacted by the Legislature of the State of Kansas:

therete;--shall--have--the -meanings-aseribed - to--them--thersin.- The -term-
“habitual-violater"-means-any-resident. or-nomesident-person-who,-within.
the-immediately-preceding - five-years, has-been.-convieted-in-this. er-any-
other state:

{ay-—TFhres-or-more times-ofh

{1)--Nehicwlar-homicide,-as-defined-bye Je 8- 21-3405 prier-to--its-
repeal;-or-K.8.4- 2004 Supp 21-8406,-and - amendments. - thereto-or-as-
prohibited by-any-erdinance ol any.city in-this.state,-any-regoltion-of-any.
county-in-this-state-or-any-law.-of -another.state-which-is-in-substantial-
conformitovith-that-statute;

)iplating - KeB.A--B-1567 -and-amendments thereto,-erdelating-an-
ardinance-of any-city-in-this-state,-ans-reselution-of any-county-in-this-state-
or-any-law-of another-state . which-erdinance,-resolution-or low-declares-to-
beunlawful the-actsprohibited by-that-statute;

{3)--driving-while-the-privilege-to-operaie-a-metervebicle-on-the-
publie-highways-of this-state-has-been-canceledy- suspended-oz reveked,-as-
prohibited-by- K8 8-267--and -amendments- theroto;—or-while—such-
person’s-privilege-to--obfain-a-drivers-lcense-is-suspended-or-revoked-
pursuant-to-1-8.A-8-2528,- and-amendments-thereto,-ox-as-prohibited -y
any-ordinance-of any-eity-in-this-state, any-resolution-ofany-county-in-this-
state-or-any-lave-of.another-state-which-Js-in-substantial-conformite-with-
those stalules;

{A) - porjuty:
amendments-4
state-which-is-in-substantial conformity with-that-statute;

5)--vielating -the- provisions..of-the-fifth-clange- o £ K8 8142 - a1 d-

esuttingfrom-—a-—violation-—of K8 Ax—-8-26 1a, —and-

_ Strike in line 2 and 3 _

Remove Section 1,
leave KSA 8-285
as current law

Proposed Amendments to HB2159
Prepared by: Jason Thompson
Office of Revisor of Statutes
February 23,2015
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HB 2159 2

| ,mﬁ_s._@...m,..m%zemﬁ@mm
-substantial-

amendments-therstorelating
provisions-of-alaw-of another state-which-is i
that-statniel
{6)--any-crime-punishable-as-a-felony;-if-a-motor-vehicle-was-used-in-
the-perpetration-of the-crime;
3 iling-10- stop-at .‘mr@..,%@a@,,@ﬁ.@;_,._a@@a@i,,mﬂa..,_u@mme_é..z@éﬁm@m.._.

olating-the-

_@m_EEn_ rw EQ aEE&Ee 2 .m.mw.,.mm.vr.h.m.,.%_.m.,..EE@;.,ms%.,._.@mo,_z.ﬁ,_o?ow_.,ma.uh._.
county--in-this-state-er-a--law--of-another--state--which--js--in-substantial-
conformity-with-those-statutes;

(8)-wiglating - the-provisions-of - K.5.A.-40-3.104,..and-- amendments-
therete,—relating-to-motor-vehicle-.liability - insutance- coverage;- or—an-
ordinance-of any-eity-inthis-state or-a-reselution-of any-county-in-this-state-
which-is-in-substaptial-conformitywith such-statuse; -or

() —-wiolating KS5-A-2014-Supp.-8-1025;-and-amendinents-thereto;-or-
vielating-an-ordinance-of any-city-in-this-state-a-resolution-of any-cowby-
in-this-state-or-apy-taveofanotherstate which-erdinance,reselution-orJaw.-
declares-to-be-unlawful the acts-prohibited-by-that statute.

(b)-—Three-or-more-times, either-singly-or-in combination, of-any-of the-
effenses-enumerated-in-subsection-(a).

For-the-purpose-of-subsestions ()2 }-and-(a)(9);-in-addition-to-the-
definition-of "eonviction-otherwise-provided-by-lavs-convietion-includes;-
but-ig-n EamMﬁmggozw&m&ﬁwﬁ:q%mmugwé&@%m@é‘ liew-of-further

E@oﬁﬁoﬁ Emz Emﬂo: gitation-or-notice to-appear-alleging a-vi
KeBili-8-1567- 00854 20 4-Supp.-8-1025, and amendipents- Eﬁ.ﬁc OF
an-ordinange-ofa-cily-in-this-state; a-reselution-of a-county-in-this-state-or-
Tavw-of -another-state, which-ordinance-or-Jaw- prohibits- the--acts-prehibited-
Ea those statutes:

5, ..._..%é_%_@“,._..
and. Ex.%%zh.,‘.zar..._%m‘..ﬁém,.,.%5&.‘.:3;%35,..,.%_;a,_.,?..E«,.....,\@__.«,..,..__.,,%@_*_a&a@.,_a?
already-imposed-habitual -violator-revocation-and-shall-not-serve--as--a.-
defense-fo-pending-charges-alleging -«
QRN CRLE - EHEFSEGm O1  Bor WO AL O o GIEY - OPEIRGARNIG B GF —EOU Y-
resolution--prokibiting —AR@-—-acts-.-prohibited-- by K.Sidv - 8-287-anel-
amandmoents-therefo.

Sec. 2. K.S.A. 2014 Supp. 12-4516 is hereby amended to read as
follows: 12-4516. (a) (1) Except as provided in subsections (b), {c}, (d), (¢)
and (D), any person who has been convicted of a violation of a city
ordinance of {his state may petition the convieting court for the
expungement of such conviction and related arrest records if three or more
years have elapsed since the person:

Remove Section 1,
leave KSA 8-285
as current law
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HRB 2159 3

(A) Satisfied the sentence imposed; or
{B) was discharged from probation, parole or a suspended sentence,

(2) Except as provided in subsections (b), (¢), {(5€e3and (f), any
person who has fulfilled the terms of a diversion agreement based on a
viclation of a city ordinance of this siate may petition the court for the
expungement of such diversion agreement and related arrest records if
three or more years have elapsed since the terms of the diversion
agreement weie fulfilled.

(b) Any person convicted of a violation of any ordinance that is
prohibited by either subseetion—(a)r-or-{by-of K.S.A. 2014 Supp. 12-
16,134¢a} or (b}, and amendmenis thereto, and which was adopted prior to
July 1, 2014, or who entered into a diversion agreement in lien of further
criminal proceedings for such violation, may petition the convicting court
for the expungement of such conviction or diversion agreement and relatedd
arrest records.

(¢) Any person convicted of the violation of a city ordinance which
would also constitute a violation of K.S.A. 213512, priot to its repeal, or a
violation of K.8.A. 2014 Supp. 21-6419, and amendments thereto, or who
entered into a diversion agreement in livu of further criminal proceedings
for such violation, may petition the convicting court for the expungement
of such conviction or diversion agreement and related arrest records if:

(1) One or more years have elapsed since the person satisfied the
senience imposed or the terms of a diversion agreement or was discharged
from probation, parole, conditional release or a suspended sentence; and

(2} such person can prove they were acting under coercion caused by
the act of ancther. For purposes of this subsection, "coercion™ means:
Threats of harm or physical restraint against any person; a scheme, plan or
paitern intended (o cause a person to believe that failure to perform an act
would result in bodily harm or physical restraint against any person; or the
abuse or threatened abuse of the legal process.

() No person may petition for expungement until five or more years
have elapsed since the person satisfied the semience imposed or the terms
of a diversion agreement or was discharged from probation, parole,
conditional release or a suspended sentence, if such person was convicted
of the violation of a city ordinance which would also constitute:

(1) Vehicular homicide, as defined by K.S.A. 21-3405, prior to it
repeal, or K.5.A. 2014 Supp. 21-5406, and amendments thereto;

(2) driving while the privilege to operate a motor vehicle on the
public highways of this state has been canceled, suspended or revoked, as
prohibited by I.5.A. 8-262, and amendments thereto;

(3) perjury resulting from a violation of K.8.A. 8-26la, and
amendments thereto;

(4) a vielation of the provisions of the fifth clause of K.5.A. 8-142,

Insert ", (e)"
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HB 2159 4

and amendments thereto, relating to fraudulent applications;

(3) any crime punishable as a felony wherein a motor vehicle was
used in the perpetration of such crime;

(6) failing to stop at the scene of an accident and perform the duties
required by K.S.A, 8-1602, 8-1603, prior to its repeal, or 8-1604, and
amencments thereto;

(7) a violation of the provisions of K.S.A. 40-3104, and amendiments

thereto, relating o motor vehicle liability insurance coverage; or

strike "seven", insert "five”

(8) a violation of K.8.A. 21-3405b, prior to its repeal. S/

{e) No person may petition for expungement until 0 seves’or more
u&Em :mca oSmmna since the person satisfied the sentence imposed er-the

re-or was discharged from probation, parole,

Insert "or the terms of a diversion agreement”

conditional release or a suspended sentence, if sucl person was convicted

of the violation of a city ordinance which would also constitute a felony | strike "felony” in line 14

violation of K.S.A. 8-1567 or K.8.4. 2074 Supp. 8-1025, and amendments
thereto,

(f) There shall be no expungement of convictions or diversions for a
violation of a city ordinance which would also constitute a violation of
K.S8.A. 82,144, and amendments thereto.

() (1) When a petition for expungement is filed, the court shall set a
date for a hearing of such petition and shall cause notice of such hearing to
be given to the prosecuting attorney and the arresting law enforcement
agency. The petition shall state the:

(A) Defendant's full name;

(B) full name of the defendant at the time of arrest, conviction or
diversion, if different than the defendant’s courrent name;

{C) defendant’s sex, race and date of birth;

(D) crime for which the defendant was arresied, convicted or
diverted;

(E) date of the defendant's arrest, conviction or diversion; and

(1) identity of the convicting court, arresting law enforcement agency
or diverting authority.

(2) A municipal court may prescribe a fee to be charged as costs for a
person petitioning for an order of expungement pursuant to this section.

(3) Any person who may have relevant information about the
petitioner may testify at the hearing, The court may inquire into the
baclkground of the petitioner and shall have access to any reporfs or
records relating to the petitioner that are on file with the secretary of
cotrections or the prisoner review board.

(h) At the hearing on the petition, the court shall order the petitioner's
arrest record, conviction or diversion expunged if the court finds that.

(1) The petitioner has not been convicted of a felony in the past two
years and no proceeding involving any such crime is presently pending or
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HB 2159 8

issued pursuant to a tribal-state gaming compact;

(12) the Kansas securities commissioner, or a designee of the
commissioner, and the request is accompanied by a statement that the
request is being made in conjunction with an application for registration as
a broker-dealer, agent, investment adviser or investment adviser
representative by such agency and the application was submitted by the
person whose record has been expunged;

(13) the attorney general, and the request is JnnoE@mEom 3 a
staterment that the request is being made to aid in determining
qualifications for a license to carry a concealed weapon pussuant to the
personal and family protection act;

(14) the Kansas sentencing commission;

(15) the Kansas commission on peace officers’ standards and training
and the request is accompanied by a statement that the request is being
made to aid in determining certification eligibility as a law enforcement
officer pursuant to K.8,A, 74-5601 et seq., and amendments thereto, or

(16) a law enforcement agency and the request is accompanied by a
statement that the request is being made to aid in determining eligibility
for employment as a law enforcement officer as defined by KK.8.A. 22~
2202, and amendments thereto.

Sec. 3. K.8.A. 2014 Supp. 21-6614 is hereby amended to read as
follows: 21-6614. (a) (1) Except as provided in subsections (b}, (c), (d),
(e} and (), any person convicted in this state of a traffic infraction,
cigarette or tobacco infraction, misdemeanor or a class D or E felony, or
for crimes committed on or after July 1, 1993, rondeuz—erimes any
nongrid felony or felony ranked in severity levels 6 through 10 of the
nondrug grid, or for crimes committed on or after July 1, 1993, but prior to
July 1, 2012, any felony ranked in severity level 4 of the drug grid, or for
crimes committed on or after July 1, 2012, any felony ranked in severity
level 5 of the drug grid may petition the convicting court for the
expungement of such conviction or related arrest records if three or more
years have elapsed since the person: (A) Satisfied the sentence imposed; or
(B) was discharged from probation, a community correctional services
program, parole, postrelease supervision, coaditional release or a
suspended sentence.

(2) Except as provided in subsections (b), Aor:m%w_@v and (1), any
person who has fulfilled the terms of a diversion agreement may petition
the diswict court for the expungement of such diversion agreement and
related arrest records if three or more vears have elapsed since the terms of
the diversion agreement were fulfilled.

(b) Any person convicted of prostitution, as defined in K.8.A, 21~
3512, prior to its repeal, convicted of a violation of K.S.A. 2014 Supp, 21~
6419, and amendments thereto, or who entered into a diversion agreement

Insert "(d),"
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in lieu of further criminal proceedings for such violation, may petition the
convicting court for the expungement ol such conviction or diversion
agreement and related arrest recovds ift

(1) One or more years have clapsed since the person satisfied the
sentence imposed or the terms of a diversion agreement or was discharged
from probation, a community correclional services program, parole,
postrelease supervision, conditional release or a suspended sentence; and

(2) such person can prove they were acting under coercion caused by
the act of another. For purposes of this subsection, "coercion” means:
Threats of harm or physical restraint against any person; a scheme, plan or
paitern intended to cause a person to believe that failure to perform an act
would resull in bodily harin or physical restraint against any person; or the
abuse or threatened abuse of the legal process,

(¢) Except as provided in subsections (¢) and (f), no person may
petition for expungement until five or more years have elapsed since the
person satisfied the sentence imposed or the terms of a diversion
agreement or was discharged from probation, a community comectional
services program, parole, postrelease supervision, conditional release or a
suspended sentence, if such person was convicted of a class A, B or C
felony, or for crimes committed on or after July §, 1993, if convicted of an
off-grid felony or any-nendrug-erime felony ranked in severity levels 1
through 5 of the nondrug grid, or Tor crimes committed on or after July 1,
1993, but prior to July i, 2012, any felony ranked in severity levels 1
through 3 of the drug grid, or for crimes committed on or after July 1,
2012, any felony ranked in severity levels 1 through 4 of the drug grid, or:

(1) Vehicular homicide, as defined in K.3.A, 21-3403, prior to its
repeal, or K.S.A, 2014 Supp. 21-5406, and amendments thereto, or as
prohibited by any law of another state which is in substantial conformity
with that statute;

(2) driving while the privilege to operate a motor vehicle on the
public highways of this state has been canceled, suspended or revoked, as
prohibited by K.S.A. 8-262, and amendments thereto, or as prohibited by
any law of another state which is in substantial conformity with that
statute; ,

(3) perjury resulting from a violation of K.5.A. 8-26la, and
amendments thereto, or resuliing from the violation of a law of another
state which is in substantial conformity with that statute,

(4) violating the provisions of the fifth clause of K.8.A. 8-142, and
amendments thereto, relating to fraudulent applications or violating the
provisions of a law of another state which is in substantial conformity with
that statute;

(5) any crime punishable as a felony wherein a motor vehicle was
used in the perpetration of such crime;
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(6) failing to stop at the scene of an accident and perform the duties
required by K.5.A. §8-1602, 8-1603, prior to its repeal, or 8-1604, and
amendments thereto, or required by a law of another state which is in
substantial confonmity with those statuies;

(7) violating the provisions of K.S.A. 40-3104, and amendments
thereio, relating to motor vehicle liability insurance coverage; or

mmum&&maosom..—ﬂ.m.}.w_-uﬁomgE._o:o::@_uam_. \ ,
(d No person may petition for expungement until-seven‘or more
years have elapsed since the person satisfied the sentence imposed-er—the

Strike "seven", insert "five"

terms-of-s-diversfon—agreement or was discharged from probation, a
community cotrectional services programn, parole, posirelease supervision,
conditional release or a suspended sentence, if such person was convicted
of a-felony violation of K.S.A. 8-1567 or K.S.A. 2014 Supp. 8-1025, and
amendments theretostneluding-ary-diversienfor-snch-vielation.

Insert "or the terms of a diversion agreement”

Strike "felony" in line 13

(e} There shall be no expungement of convictions for the following
oflenses or of convictions for an attempt to commit any of the following
offenses:

(1) Rape, as defined in K.8.A. 21-3502, prior to its repeal, or K.S.A.,
2014 Supp. 21-5303, and amendments thereto;

(2) indecent liberties with a child or aggravated indecent liberties
with a child, as defined in K.8.A. 21-3503 or 2{-3504, prior to their repeal,
or iK.5.A. 2014 Supp. 21-5506, and amendmenis thereto;

(3) criminal sodomy, ss defined in—subsection—(E o3 -0k
K.8.A. 21-3505¢m)(2) or (a)(3), prior to iis repeal, or-subsection-(a)33-or
)th-of K.8.A. 2014 Supp. 21-55047w)(3) or (o)(4), and amendments
thereto;

(4) aggravated criminal sodomy, as defined in K.8.A, 213506, prior
1o its repeal, or K.S.A. 2014 Supp. 21-5504, and amendmenis thereto;

(5) indecent solicitation of a child or aggravated indecent solicitation
of'a child, as defined in X.5.A. 21-3510 or 21-3511, prior to their repeal,
or K.5.A. 2014 Supp. 21-5508, and amendments thereto,

(6) sexual exploitation of a child, as defined in K.8.A. 21-3516, prior
to its repeal, or K.S.A. 2014 Supp. 21-5510, and amendments thereto;

(7) aggravated incest, as defined m K.S.A. 21-3603, prior to its
repeal, or K.S.A, 2014 Supp. 21-5604, and amendments thereto;

(8) endangering a child or agaravated endangering a child, as defined
in K.8.A. 21-3608 or 21-3608a, prior to their repeal, or K.8.A. 2014 Supp.
21-5601, and amendments thereto;

(9} abuse of a child, as defined in K.5.A. 21-3609, prior to its repeal,
or K.5.A, 2014 Supp. 21-3602, and amendments thereto,

(10}  capital murder, as defined in K.8.A. 21-3439, prior to its repeal,
or K.S.A. 2014 Supp. 21-5401, and amendments thereto;

(11} murder in the first degree, us defined in K.8.A. 21-3401, prior to

Insert ", including any diversion for such violation"
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investigation, in ¢connection with the national instant criminal background
check system, to determine a person's qualification to possess a lirearm.

(m) The provisions of subsection (1)(17) shail apply to records created
prior to, on and after July 1, 2011,

Sec. 4. K.S.A. 2014 Supp. 8-285,-12-4516, 12-4516b, 21-6614 and
21-6614e are hereby repealed.

Sec. 5. This act shall take effect and be in force from and after its
publication in the statute book.

Strike "8-285,"




