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Chairman Barker and Members of the Committee:

| offer this written testimony in opposition to the two pending concurrent resolutions, as well as the
other judicial selection resolutions now referred to the committee. Omitted from this testimony are
thoughts concerning judicial retirement—a topic for another day. Also, in the interest of disclosure, |
proudly confess to being a thirty-plus year member of the Kansas Bar, Kansas Federal District Court Bar,
Tenth Circuit Court of Appeals Bar, and the Bar of the United States Supreme Court.

There's an old saying, “If it ain’t broke, don’t fix it.” The wisdom of this statement clearly applies here.
While our Secretary of State believes our state’s judiciary is of inferior competence as compared with
the federal judiciary, the facts do not support his conclusion. For example, The United States Chamber
of Commerce’s Institute for Legal Reform has surveyed the quality of state legal environments in all fifty
states for the past 10 years. In the Chamber’s most recent report, a copy of which is appended hereto,
the Chamber concludes the Kansas legal system ranks fifth in the nation overall, eighth in the nation
with respect to judicial impartiality and ninth in the nation in judicial competence.

Others assert change is needed because a “Federal” system improves democratic participation. The
claim is that involving democratically elected senators in the selection process benefits democracy. |
remind the committee that under our present merit selection process the governor, a democratically
elected representative of the people, makes the final selection of judges of our Supreme and District
Courts [with the exception of counties such as mine, where district court judges are selected through
partisan elections]. More importantly, cne need only look to the sad experience of the past 16 years in
the federal judiciary where partisan bickering has deiayed and or defeated the nominations of well
qualified jurists to the extent that some estimate as many as 40% of federal judicial positions have
remained unfilled. Equally concerning is the New Jersey example, where since 2010 only one justice has
been confirmed to the State’s Supreme Court and until recently, the seven member court had only four
members because of a stalemate between the governor and state senate.

In my judgment the least meritorious proposal before the committee is partisan election of judges,
particularly appellate judges. A recent study by Professor Joanna Shepherd of Emory University School
of Law, Justice at Risk, An Empirical Analysis of Campaign Contributions and Judicial Decisions, is



appended for the committee’s consideration. The study concludes that of the dollars spent by judicial
candidates nationwide, 30% of the campaign contributions come from business related donors and 23%
of the contributions come from lawyers. Not surprisingly, the study concludes, with a high degree of
confidence, there is a direct relationship between campaign contributions and how judges rule. While
an argument can be made that it is a legitimate expression of free speech to financially support
gubernatorial and legislative candidates with whom donors agree—* Justice is Blind.” Attempting to
influence or successfully influencing judicial decisions with money is wrong—Ilook only to the sad
experience in our neighboring state of Oklahoma in the mid-sixties where lawyers bought their justices
by bringing stacks of cash directly to the Supreme Court chambers.

Finally, we turn to Kansas history. In 1956 amid scandal, Governor Fred Hall was defeated in the
primary. Meanwhile Chief Justice William Amos Smith passed on to his eternal reward, after having
announced he would resign prior to the new governor, George Docking, assuming office so Gov. Docking
could not appeint his successor. After being unsuccessful in his bid to find post-gubernatorial
employment in appointive federal office, Gov. Hall instead resigned his remaining term as governor and
was promptly appointed by the former Lt. Gov., John McCush, to serve as Chief Justice; and thus the
defeated Gov. Hall found a full time job in state government. This was all accomplished prior to the new
Governor, George Docking, assuming office in January 1557, the year of my birth. The “Triple Jump” of
1956 led to the reforms which gave rise 1o our present Kansas merit selection process. The entire sorry
story is described in Professor R. Alton Lee’s ocutstanding and often cited article in the Journal of the
Kansas Bar Association appended hereto.

While there may well be legitimate concern regarding the appearance of domination of the Merit
Judicial Selection Commission by members of the bar, the testimony provided to the committee earlier
in the session suggests the contrary. However, to the extent either public perception or an asserted lack
of transparency in the selection process on it’s face raise a possible need for change, this representative
urges the committee not to change the methad of judicial selection in the midst of a political fray.
Claims of wrongly decided cases from the Secretary of State, assertions that gubernatorial candidates
and even members of this committee, will excuse murderers from the most heinous crimes imaginable,
claims the Supreme Court has wrongly decided cases involving school finance and calls by our Governor
to “...change the way we select judges so we can get judges who will vote the way we want them to, ”
[Topeka Capitol Journal, February 10, 2015] poison the debate. If change is necessary, now is not the
time.

Absent demonstrated bias or incompetency on the part of our Supreme Court, this representative urges
the committee to defer the debate to another time so the political exigencies of the moment do not

dictate an outcome which may adversely affect the Kansas judiciary for generations to come.

£

Than ou for your ¢gnsideration of my thoughts.

Johp Carmichagl

Rarkig Memper House Judiciary Committee
Kansas StateRepresentative

Disfrict 92

Enclosures:






All rights reserved. This publication, or part thereof, may not be reproduced in any form without the
written permission of cthe U.S. Chamber Institute for Legal Reform. Forward requests for permission to
reprint to: Reprint Permission Office, U.S. Chamber Institure for Legal Reform, 1615 H Streer, N.W/,
Washington, D.C. 20062-2000 (202-463-5724).

©U.S. Chamber Institute for Legal Reform, September 2012. Ali rights reserved.
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2012 STATE LIABILITY SYSTEMS SURVEY B GVERVIEW

The 2012 State Liability Systems Ranking Study was
conducted for the U.S. Chamber Institute for Legal Reform to explore how
fair and reasonable the states’ tor liability systems are perceived 1o be by
U.S. businesses. Participants in the survey were comprised of a national
sample of 1,125 in-house general counsel, senior litigators or attorneys,
and other senior executives who indicated that they are knowledgeabile
about litigation matiers at companies with at least $10G million in annual
revenues. The 2012 ranking builds on previous years’ work,! where in each
survey year all b0 states are ranked by those familiar with the litigation
environment in that state. Prior {o these rankings, information regarding the
attitudes of the business world toward the legal systems in each of the states
had been largely anecdotal. The State Liability Systems Ranking Study aims

to quantify how corporate attorneys view the state systems.

Approximateiy half of ali senior

attorneys (49%)2 view the fairness and
reasonableness of state court liability
systems in America as excellent or pretty
good, up from 44% in the 2010 survey.
The remaining 51% view the sysiems as
only fair or poor, or declined to answer
{1%). The impact of a state’s litigation
environment has always been and
continues to be important, with more than
two-thirds (70%) reporting that it is likely
to impact imporiant business decisions at
their companies, such as where fo locate
or do business. This is an increase from
67% in 2010 and 63% in 2008.

Respondents were first screened for their
familiarity with states, and those who
were very or somewhat familiar with the '
litigation environment in a given state
were then asked to evaluate that state.

It is important to remember that courts
and lgcalities within a state may vary a
great deal in faimess and reasonableness.
However, respondents had to evaiuate the
state as a whole. To explore the detailed
nuances within each state would have
required exiensive questioning about
each state and was beyond the scope and
purpose of this study. Other studies have
also demonstrated this variability within a

1 2010, 2008, 2007, 2006, 2005, 2004, 2003, and 2002.

2  Differsnces between this value ang those on the Iing graph on p. § are due o rounding,




state. For example, several studies have
documented very high litigation activity

in certain county couris such as Madison
County, flinois, and Jefferson County,
Texas, revealing that these counties

have “magnet couris” that are exiremely
hospitable to plaintiffs. Thus, it is possible
that some siates received fow grades due
to the negative reputation of one or two of
their counties or jurisdictions.

dverall Rankings of States

Respondents were asked o give states a
grade (A through F) in each of the following
areas: overali treatment of tort and contract
litigation; having and enforcing meaningful
venue reguirements; freatment of class
action suits and mass consolidation suits;
damages; timeliness of summary judgment
or disrnissal; discovery; scientific and
technical evidence; judges’ impariiality;
judges' competence; and juries’ fairness.
They were also asked 1o give the state

an overall grade for creating a fair and
reasonabile lifigation envircnment. These
elements were then combined to create an
overall ranking of state liahility systems.

Taken as a whole, general counsel and
senicr litigators perceive state courts to be
doing betler than average on the various
elements. States received significantly mora

2012 SYATE UABILITY SYSTEMS SURVEY B OVERVIEW

A's and B's (49%) than D's and F's (16%)
when all of the elements were averaged
together, as shown in the fable below.

Grade Average Percentage

A 12%

Since the inception of the survey, there
has been a general increase in the overall
average score (expressed numerically

on a scale of 1 to 100) of state liability
systems, and this trend continues with
the 2012 survey. In fact, the 2012 survey
resuits show a significant increase from
the relatively level showing from 2007-
2010. This year the score has increased
by three percentage points.

MITAHIAD



2012 STATE LIABILITY SYSTEMS SURVEY B OVERVEEW

Year Average Qveral] Score

Most important Issues to Focus
Un to improve the Litigation
Environment

The study also asked respondents to
name the most important issue that
policymakers who care about economic
deveiopment should focus on to improve
the litigation envirenment in their states.
Limits on discovery were mentioned by
5% of respondents. Other iop isstes
named were elimination of unnecessary
lawsuits (4%}, fairness and impartiality
{(4%), speeding up the trial process (3%),
and tort reform (3%.

Worst Local Jurisdictions

in order o understand if there are any
cities or counties that might impact
a state's ranking, respondents were

asked which five cities or counties have
the least fair and reasonable litigation
environments. The worst jurisdiction was
Chicago/Cook County, llinois (17%),
followed by Los Angeles, California (16%),
the state of California in general (9%),
San Francisco, California (9%), and
Fhiladelphia, Pennsylvania (8%).

To understand why respondents fee
negatively about particular jurisdictions,
a follow-up guestion was asked to those
who cited a jurisdiction. A third (33%) of
respondenis menticned that the reason
why a city or county has the least fair
and reascnable litigation environment

is because of biased or partial juries/
judges. Similar 1o 2010, this is the
number one reason by a large margin.
The next tier inciudes corrupt/unfair
system (9%), a slow process (9%), anti-




business/anti-corporate environment
(8%}, unreasonable rulings/verdicts
(6%), incompetent juries/judges (5%),
and excessive damages awards (5%).

Conciusion

Several organizations® have conducted
surveys among various constituencies
of state couris to determine and
understand how the state courts are
perceived by these audiences. Until the
annual State Liability Systems Survey
was initiated in 2002, thers was no data
on one important constituency: senior
lawyers in farge companies. This, the
ninth State Liability Systems Survey,
finds that while the overall average
scores of the states are increasing,
senior lawyers in large corporations

still have mixed perceptions about the
fairness and reasonableness of state
liability systems overall.

2012 STATE LIABILITY SYSTEMS SURVEY M OVERVIEW

An examination of individual state
evalualions, however, reveals wide
disparity among those states that are doing
the best job and those staies that are doing
the worst job, with the highest performing
stale {Delaware) scoring 76 out of a
possible 100 and the poorest performing
state (West Virginia) scoring 45 out of

100. However, the poorest performing
state score does reflect a 10 perceniage
point improvement over the 2010 survey
results. Clearly, corporate counsel see
specific areas needing improvement in

the individual states, and the perceptions
of senior lawyers and executives in large
companies matter. This survey reveals that
the litigation environment in a state is likely
to impact important business decisions,
which could have econemic conseguences
for the states. The challenge for the

states is to focus on areas where they
received the lowest score and then make
improvements where they are needed.

3 This includes the Public Perceptions of the Stete Courts: A Primer, Nationa! Center for State Courts (2000); Percepiions of the (1.8,
Justice Systern, American Bar Association (1898Y; FPublic Trust and Confidence i the Courls: What Fubiic Opitdon Surveys Mearn fo
Judges, Nationat Center for State Courts and University of Nebraska (2892); and Level of Pubfic Trust and Conifidenice: Ulah Skals

Courts, State Justice Institute {2000).

MIIAHIAO
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40% [~

- A% {Pretty Good)
42% {Only Fai)

30%

20% [

10% -

2 5% Puon
N 6% (Excellent}

W : i B el 195 (Mot surs/
0% ' ‘ i Decline to answer)

2002 2003 2004 2005 2006 2007 2008 2010 2012

50%

40%

30%

20%

10%

o

0% . i -
2002 2003 2004 2005 2006 2007 2008 2010 2012
B oxorLient PRETTY GOOD BB OnLy FAIR POOR BB 0T SURE/DECLINE TO ANSWER

*  Resulis given are for 2 base of 1,125 general counsel/senior litigators who ware asked, “Cverall, how would you describe the faimess
and reasonableness of state court liability systems in America — sxcelient, prefty pood, only fair, or poor?”




2012 STATE LIABILITY SYSTEMS SURVEY B GVERVEW

70%

Bl very Likely B sovewnar Lkery B8 SomiewHAT UNLIKELY % VERY UNLIKELY

* Resuits given are for a base of 1,125 general counselfsenior litigators who were asked, “How likely would you say it is that the litigation
enviranment in a state could affect an imporiant business decision at your company such as where tc locate or do business? Would
you say very iikely, somewhat likely, screwhat uniikely, or very uniikely?”

=% Note: Differences betwsen pie chart vaiues and nets are dus to rounding.

MIIAHIAO
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Bles
indiana
Wise

MGhtara
tHlingis

L0ulsla
West Virginia

*  Scores displayed in this table have been rounded to one decimal point. However, when developing the ranking, scores were evaluated
based on two degimai points. Therefore, states that appear ted based upon the scores in this table were not tied when tws decimal
points were taken info consideration. See detalis on p. 27,




2012 STATE LIABILITY SYSTEMS SURVEY W SPOTLIGHT

Limits on discovery 5%
Eliminate unnecessary fawsuits 4%
2::1 Fairness and impartiality 4%
Speeding up the triai process 3%
Tort reform issues 3%
Punitive damages 2%
[.ack of iimely decisions 2%

Cap/Limits on settlements/Damages 2%

Electronic discovery 2%

*  The responses displayed in this table were volunteered by respondents. Mantions by 2% or more are given above. Resuilts given are
for 2 base of 1,125 general counsel/senior litigators who were asked, “What do you think is the single worst aspect of the litigation
environmeant that state pelicymakers should focus o to improve the business climate in their states?”

JHDITLOdS




2012 STATE LIABILITY SYSTEMS SURVEY B SPOTLIGHT

Chicago/Cook County, lHlinois 17%
Los Angeles, California 16%
California (unspecified**) 8%
San Francisco, California 9%
Philadelohia, Pennsylvania 8%
Madison County, lllinois 7%
Texas (unspecified) 7%
New York (unspecified) 7%
Miami/Dade County, Florida 6%
New Orleans/Orleans Parish, Louisiane 5%
Mississippi (unspecified) 5%
Louisiana (unspecified) 4%
East Texas 3%
Alabama (unspecified) 3%
California (other mentions**) 2%
lllinois (unspecified) 2%
Housion, Texas 2%
Beaumont, Texas 2%
Dallas/Fort Worth, Texas 2%
Texas {other mentions) 2%
New York {other menticns) 2%
West Virginia (unspecified) 2%
St Louis, Missouri 2%
Detroif, Michigan 2%
Washington, DC 2%

*  Responses displaved above wers voluntesred by respondents. Mentions by at least 2% given above. Results givAen ara for a base who
were asked, “Thinking about the entire countty, what do you think are the five worst city or county courts? Thal is, which cily of county
courts have the least fair and reasonzble litigation environment for both defendants and plaintiffs?”

=* Each “unspecified” parenthetical denotes a response of the state name; no specific city or county within the stale was mentioned.
The “other mentions” parenthetical denctes miscelianeous cities and counties in that particular state that were mentioned by 1% of

respondants or fewer.




CALIFORNIA (all mentions} 30%

Los Angeles, California 16%
California (unspecified) 9%
San Francisce, California 9%
3an Diego, California i%
Qakland, California 1%
Sacramento, California 1%
Other jurisdictions mentioned 2%
{LLINOIS {all mentions) 25%
Chicago/Cock Couniy, lilinois 17%
Madison County, Hiinois 7%
Fast St Louis, llinois 1%
St, Clair, inois 1%
Other jurisdictions mentioned 2%
TEXAS {(all mentions) 23%
Texas (unspecified) 7%
East Texas 3%
Houston, Texas 2%
Beaumont, Texas 2%
Dallas/Fort Worth, Texas 2%
Harris County, Texas 1%
South Texas 1%
Brownsville, Texas 1%
Jetferson County, Texas 1%
Marshall County, Texas 1%
Hidalgo County, Texas 1%

Cther jurisdictions mentioned 2%
NEW YORK (ail mentions) 10%

New York {unspecified) 7%
Bronx County, New York 1%
Brooklyn, New York 1%

Other jurisdictions mentioned 2%

2012 STATE LIABILITY SYSTEMS SURVEY B SPOTLIGHT

FLORIDA (ali mentions)
Miami/Dade County, Florida
Florida (Unspecified)
Broward, Florida

South Florida

Other jurisdictions mentioned
LDUISIANA {all mentions)

New Orleans/Orleans Parish, Louisiana
Louisiana (unspecified)
Other jurisdictions mentioned
PENNSYLVANIA (ail mentions)
Philadelphia, Pennsylvania
Other jurisdictions mentioned

© MISSISSIPPI (all mentions)

Mississippt (unspecified)
Jackson, Mississippi

QOther jurisdictions mentioned
ALABAMA (all mentions)
Alabama (unspecified)
Birmingham, Alabama

Other jurisdictions mentioned
WEST VIRGINIA {all mentions)
West Virginia (unspecified)
Charleston, West Virginia
Other jurisdictions menticned
NEW JERSEY {all mentions)
New Jersey (unspecified)
Newark, New Jersey

Other jurisdiciions mentioned
MiSSOURI (all mentions)

St Louis, Missouri

Other jurisdictions mentioned

The responses displayed above were volunteered by respondents. Mentions by at least 3% for an entire state are given above. Resuits
given are for a base who were asked, “Thinking about the entire country what do vou think are the five worst cliy or county courts?
That is, which city or couniy courts have the least fair and reasonabie litigaticn environmant for both dafendants and plaintiff?”

0%

6%
1%
1%
1%
1%
9%
5%
4%
1%
8%
8%
1%
7%
o%
1%
1%
6%
3%
1%
1%
3%
2%
1%
1%
3%
1%
1%
1%
3%
2%
1%

1lHODITLOdS



2012 STATE LIABILITY SYSTEMS SURVEY B SPOTLIGHT

Biased/Partial judgment 33%
Corrupt/Unfair system 9%
Slow process/Delays 9%
Anti-business/Anti-corporate environment 8%
Unreasonable rulings/Verdicts 6%
Incompetent juries/Judges 5%
Other negative jury/Judge mentions 5%
Personal experience ' 5%
Excessive damage awards 5%
Heavily influenced by politics 4%
Poor quality of juries/Judges 4%
Composition of jury pool 4%
Good old boy system/Depends on who you know 3%
Other corruption mentions 3%
Overburdened with cases/Too many cases 3%
Discovery issues 3%
Other attorney mentions 3%
Cther issues mentioned 3%
Does not adhere to laws/Rules 3%
Liberal jury/judges/System 2%
Election of judges 2%
Unpredictable juries/Judges 2%
Refusal to consider summary judgment 2%
Bad reputation 2%
Out of control system/Verdicts/Jury 2%
Frivolous litigation 2%
Other court system mentions 2%
Too easy to file cases there 2%
Difficult to get cases dismissed 2%
Expensive/High court costs 2%
Inconsistent application of the law S 2%

The responses displayed In this table were volunteered by respondents. Mentions by at least 2% are given above. Results are
given for 2 base of who were asked, “Why do you say [Inseri Name of City or County] has the LEAST fair and reasonabie iitigation
envircnment for both defendants and plaintiffs?”




2012 STATE LIABILITY SYSTEMS SURVEY B SPOTLIGHT

Summary of Top/Bottom 5 States by Key Elements

BEST WORST
Wyoming Woest Virginia
Nebraska Louisiana
Delaware Mississippt

idaho California

lowa Montana

BEST WORST
Delaware West Virginia

Indiana Hinois
Virginia Mississippi
New York Louisiana
Minnesota Alabama
BEST WORST
Indiana California
Delaware Louisiana
Virginia Mississippi
ldaho Hinois
Alaska West Virginia

LHDI710dS



2012 STATE LIABILITY SYSTEMS SURVEY B SPOTLIGHT

BEST WORST
Nebraska West Virginia
Wyaming California
Delaware Louisiana

North Bakota Hlinois
Kansas Alabama

BEST WORST
Nebraska Louisiana
Wyoming West Virginia
Delaware Mississippi

Alaska Hinois

South Dakota

California




2012 STATE LIABILITY SYSTEMS SURVEY B KEY ELEMENTS ———mommee

F T S Y T S,
b S £ B 1 R SR % T SR

@O wH T B N e

. Wyoming
. Nebraska
. Delaware
. tdaho

lowa

. Kansas

. Indiana

. North Dakota
. Virginia

. South Dakota
. Minnesota

. Maine

. Utah

. Vermont

. Arizona

. Wisconsin

. New York

. Washington

. Alaska

. North Carolina
. Massachusetts
. Georgia

. Colorado

. Tennessee

. Connecticut

. New Hampshire
. Michigan

. Hawali

. Ohio

. Oregon

. Texas

. Rhode Island
. Kentucky

. Nevada

. New Jersay

. Maryland

. South Carolina
. Missouri

. Arkansas

. Pennsylvania
. Florida

. Alabama

, Oklahoma

. New Mexico
. llinois

. Montana

. California

. Mississippi

. Louisiana

. West Virginia

SLINIANWITII ASM




2012 STATE LIABILITY SYSTEMS SURVEY 2 KUY FLEMERTS
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Delaware
indiana
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Wyoming
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Souith Dakota
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1. Alaska 28. Oregon
2. Delaware 27. Georgia
3. Wyoming 28, Ohio
4. Nebraska 28, Arkansas
8. Minnesota 3G. Colorado
&. Vermont 31, New lJersey
¥, Kansas 32. Connecticut
8. Virginia 33, Rhode island
8. North Dakota 34. Nevada
18, Wisconsin 33. Pennsylvania
1%, South Dakota 38, Texas
12, Maine 7. Kentucky
13. lowa 38. South Carolina
14, Utah 3% Oklahoma
15. Indiana 40, Missouri
18. North Caroglina 4%, Maryland
17. idaho 4Z. Florida
18. Arizona 43, Alabama
182, Washington £4, |llinois
23, New Hampshire 4% New Mexico
21, Tennessee 4. Louisiana
22, New York 47. California
23. Hawaii 48, West Virginia
24, Michigan 4%, Mississippi
#8. Massachusetts 83, Montana
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28, North Carolina
27. Missouri

28, Oregon

29. Colorado

30. Rhode Island
31, Georgla

&%, Ohio

2. New Jersey
34, Maryland
35. Keniucky
38, Arkansas

7. Texas

38, lllinois

%. California
4%. Pennsyivania
4%, Okighoma
2. Florida

43, Alabama

44, Nevada

£%. New Mexico
4%, Montana

#, South Cardlina
£8. Mississippi
49, louisiana
58, West Virginia
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. Delaware
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New Jersey
Chio
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Tennesses
Rhode Island
Maryland
South Carclina
Nevada
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Texas
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Kentucky
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Montana
New Mexico
Louisiana
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Mississippi
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. Washington
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The 2012 Siate Lighilly Systems Hanking Stedy was
conducted for the U.S. Chamber Institute for Legal Reform by

Harris Interactive. The final results are based on interviews with a
nationally representative sample of 1,125 in-house general counsel,
senior litigators or attorneys, and other senior executives who

are knowledgeable about litigation matiers at public and private
companies with annual revenues of at least $100 million. Phone
interviews averaging 19 minutes in length were conducted with a total
of 551 respondents and took place between March 19, 2012 and
June 25, 2012. Online interviews using the same questionnaire and
averaging 16 minutes in length were conducted with a total of 574
respondents that took place between March 13, 2012 and June 25,
2012. The previous research was conducted from October to January
in the years 2002-2010.

Sampie Design

For the telephone sample, a the survey online. The letier included
comprehensive list of general counsel at an 800 number for respondents to call
companies with annual revenues of at and schedule a survey appointment,
least $100 million was compiled using and it also alerted the general counsel
idkxec, Dun & Bradstreet (Hoovers}, fo a $100 charitable incentive or check
AMI, and ALM. An aleri lelter was sent in exchange for gualified participation in

to the general counsel at each company. the siudy.
This letter provided generat information

about the study, notified them of For the online sample, a representative
the option 1o fake the survey online sample of general counsel and other

cr by phone, and told them that an senior attorneys was drawn from
interviewer from Harris Interactive would Hoovers ConnectMail, the Asscciation
be confacting them fo request their of Corporate Counsel, and LinkedIn.
participation if they chose not to take Respondenis from Hoovers ConnectMail

o
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and the ACC received an glectronic
version of the alert letter, which
included a password-protected link to
iake the survey. Linked!n respondents
recaived a public link. All were
screened 1o ensure that they worked for
companies with more than $100 miliion
in annual revenues.

Sampie Charaoieristics

A vast majority {83%) of respondents
were general counsel, corporate counsel,
associate or assistant counsel, or some
other senior litigator or attorney. The
remaining respondents were senicr
executives knowledgeable about

or responsible for litigation at their
cempanies. Respondents had an average
of 21 years of relevant legal experience,
including their current position, and had
been involved in or familiar with litigation
at their current companies for an average
of 10 years. Most respondents {(81%)
were familiar with or had litigated in the
states they rated within the past three
years. The most common industry sector
represented was manufacturing, followed
by services.

et

Telephane Interviewing Procedurss

The telephone interviews utilized a
computer-assisted telephone interviewing
{CATD) systarn, whereby frained interviewers
call and immediately input responses into
the compuder. This system greatly enhances
reporting refiability. If reduces clerical error
by eliminating the need for keypunching,
since interviewers enter respondent
answers directly into a computer terminal
during the interview itself. This data entry
program does not permit interviewers to
inadvertently skip questions, since each
question must be answered before the
computer moves on to the next question.
‘The dafa entry program aisc ensures that
all skip patterns are correctly followed. The
online data editing system refuses to accept
punches that are out-of-range, it demands
confirmation of responses that exceed
expected ranges, and asks for explanations
for inconsistencies between certain key
responses.

To achieve high participation, in
addition {o the alert ietters, numerous
telephone cailbacks were made to reach
respondents and conduct the interviews
al a convenient fime. Interviewers also
offered 1o send respondents an e-mail
invitation so that respondents could take
the survay online on their own time.
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{inline Interviewing Proceduras

All online interviews were hosted on
Harris Inferactive’s server and were
conducted using 2 self-administerad,
online questionnaire via proprietary
Web-assisted interviewing software. The
mail version of the alert letter directed
respondents to a URL and provided
participants with a unigue iD and
password that they were required to enter
on the landing page of the survey. Those
who received an e-mail version of the alert
letter accessed the survey by clicking on
the password-protected URL included in
the e-mail. Due to password protection,

it was not possible for a respondent

to answer the survey more than once.
Respondents for whom we had e-mall
addresses received an initial invitation as
well as cne to two reminder e-mails.

“

interviewing Protocol

Aftar determining that respondents were
qualified to participate in the survey,
interviewers identified the state liability
systems with which the respondents

were familiar, Then the respondents

were asked to identify the last time they
litigated in or were familiar with the states’
liability systems. From there, respondents
were given the opportunily to evaluate the

states’ liability systems, prioritized by most
recent litigation experience. On average,
respondents evaluated four states via
telephone and five staies online.

2 &

cating ang Seuring of Slates

States were given a grade (A through

F} by respondents for each of the key
elements of their liability systems,
providing a rating of the states by these
grades, the percentage of respondents
giving each grade, and the mean grade
for each element. The mean grade was
calculated by converting the letter grade
using a 5.0 scale where A=5.0, B=4.0,
C=3.0,D=20,and F = 1.0. Therefore,
the mean score displayed can also be
interpreted as a letter grade. For example,
a mean score of 2.8 is roughly a C- grads.

The Overall Ranking of State Liability
Systems fable was developed by creating
an index using the grades given on

each of the key elements plus the

overail performance grade. All of the

key elements were highly correlated

with one another and with overali
performance. The differences in the
relationship between each element and
overall performance were trivial, so it was
determined that each element should
contribute egually to the index score. 7o
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create the index, each grade across the
elements plus the overall performance
grade were rescaled from O to 100 (A =
100, B=75,C=50, D=25 and F =0).
Then, any evaluation that Contained 6or
more “not sure” or “decline to answer”
responses per state was removed. A
total of 7.1% of siate evaluations were
unusabie. From the usabie evaluations,
the scores on the etements were then
averaged together to create the index
score from O 1o 100.

The scores displayed in this report have
heen rounded fo one decimal poini.
However, when developing the ranking,
scores ware evaluated based on two
decimal points. Therefore, states that
appear tied based upon the scores in this
report were not tied when two decimal
points were taken into consideration. The
scores for states that appear tied based on
one decimal place are lowa (69.49) and
South Dakota (69.48), Arkansas (57.23)
and Texas (57.15), and South Carolina
{66.34} and Pennsylvania {56.29).

For the Ranking on Key Elements tables,
a score was calcuiated per element for
each state based on the 0-100 rescated
performance grades, The states were
then ranked by their mean scores on
that element.

fg ;,? ggg‘f %ﬁ? ?:%E%’%%S%’{é{%i%%? e o 2 e e

Reiiability of Survey Percantagss

The results from any sample survey

are subject to sampling variation.

The sampling variation (or error) that
applies to the resulits for this survey of
1,125 respondents is plus or minus 2.9
percentage points. That is, the chances
are 95 in 100 that a survey result does
not vary, plus or minus, by more than 2.9
percentage points from the result ‘éhat
would have been oblained if interviews
were conducted with all persons in the
universe represented by the sampie. Note
that survey results based on subgroups
of smaller sizes can be subject {o larger
sampling error.

Sampling error of the type so far
discussed is only one type of error.
Survey research is also susceptible o
other types of error, such as refusals
fo he interviewed {nonresponse error),
guestion wording and question order,
interviewer error, and weighting by
demographic conirol data. Although i is
difficult or impossible to quantify these
types of error, the procedures followed
by Harris Interactive keep errors of
these types to & minimum.




A full copy of the report, including
grades for each state on each of the
key elements, is available at

winstituteForLsgaiReform.com
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Sue BerL CoBs
ALsrpania SUPREME CourT CHIEF JusTICE (RET.)

Having worn a judicial robe for 2 few months shy of thirty years, having run and won five times in partisan

clections, having been invotved in the most expensive appellate court race in the nadon in 2006, T am sincerely -

s, the obscene smount of money which has flooded into campaigns, and the

concerned abour judicial election
oved judicial system. This politicization of the courss puts

damage that has been done to the image of our bel
justice at sisk.
After 13 vears on the trial court, having presided in 40 of Alabama’s 67 counties, and after 12 years on the Alabama

Crirpinal appeals, T decided to un for Chief Justice of the Alabama Supreme Court. Not approving

Court of
1o raise 2.6 million o fund a

of partisan electons, but having to contend with the system in place, I procseded
Chief Justice. My opponent, the Republican incumbent, and groups supporting him raised

statewide campaign for
Algbama’s first female

aver §7 million. Even though I was cutspent ahout three o one, L was victorious, becoming

Chief Justice.

Two days after the election, a National Law Joutnal reporter called seeking an interview I expected that she was
¢ Chief Jusdce in the state’s history. Instead, she asked, “How does

going to ask what it felt like to be the first femal
it feel to be the victor of the nation’s most expensive judicial race?” and “How will you convince the people of

Alabama that the campaign contributons that you sought and received will not influence how you rule?” These were

valid questions, when so much money was invested, obviously to impact the outcome of an clection.

Too often the answers to these important and difficult
questions are obscured by heaps of thetoric. For this reason,
1 welcome the publicadon of “Justice at Risk: An Empirical
Analysis of Campaign Coneibudons and Judicial Decisions.”
1 congratutate the American Constitution Society for
sponsoring the research sumrmarized by the report, and 1
encourage scholars to take advantage of the opportunity
presented by the assembly of such a valuable collecdon of
data to continue to grapple with the difficult— and incredibly
important — questions it raises. Because it offers data, rather
than merely more rhetoric, “Justice at Risk™ is a valuable
contribution to the debase over the implications of the

cutrent system of campaign finance for judicial elections.

fn may view, the current systermn does indeed place justice at
risk. Tt will be rescued only by honest, open debate, informed
by facts. L hope all those who care about our system of

justice will debate this repott in that spitit.
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JUSTICE AT RISK

AN EMPIRICAL ANALYSIS OF CAMPA!GN CONTR!BUTEONS AND }UD’§C§A§_ DECISIONS

BY EOANNA SHEPH ERD1

ﬁExecu? vr«. SUMMA Y’

There is'a growing SUSpICIOh oF the ro?e money and interest groups :

play in }udlcaal elect:ons Almast 90 percent of votersand 80

percent ofJudges be[leve that by means. of campatgn contnbutlons, :

' ‘more troubimg, 76 percent oF voters and 46 perc:ent of ]udges

believe that campalgn contnbutmns have at Ieast some |nf|uence on'_' A

_ Judges decxstons

|iterature has Found that there is‘a tendency whether conscious -

or unconsmous — For some Judges to!
favor campalgn contrlbutors in their .
decisions. However, mest of the studies
u_tﬂize outdated data in their empirical
analyses. Indeed, the dataset most e&en_ '
usedis a'éoliecti’pnio‘f s.tate.s'uprerne_.

" ‘gourt cases from the period 1995-1998. _
Although these data are comprehehsive o
and uriqus in the!r coverage several

' recent court cases ahd an upsurge inthe
amount of r_noney in elections have m_aci_e :f.
conclusions bas_e‘d-en.rhis 15-year old data increasingly irreleveht'. -
Cases such es Citizens United v. FEC ‘and Republican Party of
Minnesota v White have drarnatically changed the landscape of -

campaigning l]’EJUdIClHl elections. Moreover daznng this'15-year,

penod campaign spencimg has skyrocketed Carmpaign fundrarszng'_ E

has more than’ dcubled From $83.3 mlihon in 1990—1999 to $206 9.
 million in 2000-2009: n fact, three of the last six state supreme

court eiectlon cycles topped $45 million.
interest-g;oupé haire_also cerhe to dominate campaign finance in
- judicial elections over the 2000-2009 periad' During this period,* -

busmess groups contrlbuted over $62 6 mlHlon or30 percent of

-and 2009, interest groups spent $27.5 million, with business groups
respcnsnble for over 90 percent of the television advertising pexd for .

E 'by interest groups

" Thas, the dramatic char‘t_ges in both the amount of money and the

legal landscape surrounding judicial elections has made new data

critical for drawing timely conclusions and tmaking important policy

decisions. The American Constitution Society has responded to

- this need by sponsoring an 6bjective and non-partisan empirical

: study to explore the effect af campaign contributions on judicial

behavior. Over the past year, a
tearn of independent researchers has
collected and coded data on more
-than 2,345 business-related state
supremie court published opinions,
which includes opinions from all 50
states during the years 2010 to 2012.
The dataset was merged with over
175,000 contribution records that
detail every reported contribution to

a sitting state supreme court justice

ove_r‘the_s:a:me period, or dating back to the last time the justice ran

for reelection, Data have also been collected on related factors such-

as individual justice characteristics, ideclogy, and data abeout state

. processes to ensure a complete and robust empxrsca! model for .

.testmg and ana!ysls

T‘he data conﬁrm a significant reiétio‘nship between businass

_group contrlb' itions to state supreme court justices and the voting
. of those justices in cases involving business matters. The more

campaign contributions from business interests justices receive, the

7 they are to vote for business litigants appearing before

' -them in court. Notab!y, the analysis reveals that 3 justice who
1 -~ receives half of hls oF her corltrlbutlons from busmess groups wauld

 be: expected to vote in favor of busmess interests almost two-thirds




Moreover, the data demonstrate that the empirical reiatlonsi"ﬂp
between business contrxbutlorls and ;usttces votmg for business
-interests exasts cn[y in pamsar; and nonpart:san systems. There is

retention electaon systern

The data a]so show that there isa stronger reiatncnshrp betwaen

busmess contnbutnons and justices’ votlng among Justlces afflliated

with the Democratlc Party thari among JUStiCES a{'ﬁilated with the 5
Repubhcan Party Because Repubhcan justices tend t6 ba'more-

_ .l&eologically predzspmed to favor busmess mterests addltﬁonal

- business contrlbutlons may not have as Iarge of an mﬂuence on.

them as they do on Democra’ﬁc justices.
Firily, there isa stréng.ef'rélationship bét\&feen business
contributions and justic:es"voting' i'n'the:'pe'ri:od' from 2010—20.1_2 _

compared to 1995-1998. Although several previous empirical -

- studies have confirmed a relationship between money and voting in

the 1995-1998 period, it is not surprising that the relationship would

strengthen with the ever—mcreasmg importance of money in Ju&lCia|

g e]ectlons

. |n light df these findl'ng's and the increasingiy large role politics,

eiectzons and campaign contrlbutlons are playing in judicial

1 seIeCtxon this study is of critical importance to both schotars
snd grotps working o understand the current impact of money -
k on judicial decision-making and articulate the case for policies
~ conducive to fair an'd:impartial courts. - Elected judges decide the
' .overwheimmg rrgjority of cases in-our natica. More than %0 percent
_ o]: the United States” judicial business is handled by state courts,

- -and 89 percent of all state court judyes face the voters in some -

tvpe of election.? Onh} data from the current leqal and political

landscapes of judicial races can yield eonfident conclusions about

the destruetive role of money in judicial elections.




WHY STUD\’ CONTR %UTIONS AND CASES
iN\/OL\/lNG BUSINESS lNTERESTS?’

int'e}'est—gi_'oup sponisor of television ads, their advertising paled in

' The emplrlcal research on wh:ch this report is basec! was 2
‘significant undertaking, involving a team.of scholars guiding the
work of numerous legal research fellows, Th_e_y exarriiried over
2,345 business-related supreme court decisions from all 50 sfai'e's .
in the years 20102012 and: tnerged this data with over 175,000 -
contrlbutlon records that deta:l every reported contribiition to a.

sitting state supreme courtjustice. As a practlcal matter,. the scholars -

" designirig the research had to devise somé principled means of

hmmrzg the prOJects scope 16 rratch ti'ze fevel oF avaxiable resources.” -

They chose to examme busmess contﬁbutlons and cases for the =
foilowmg reasens. :
Business int’ereéts. snd fawyers dominate contributions to judicial
candidates, with unions playing only asmall.role...

As shown by Figure 3'on page 6 below, during the last decade,

contrlbuhons from business groups and lawyers have dominated
interast group contributions; business groups contributed over

-$62.6 million, or 30 parcent of the total conteibutions. Lawyers R

and lobbyists (For the most part; mémbers of the plaintiffs’ bar and -

. their agents), contributed $59.3 million, or 28 percent of the total.
Unions have nat, for the most part, been significant contributors to -
judicial candidates, and the total amount of union contributions to
‘such candidates is a small fraction of the total. contributed by either
Iawyers and |obby|sts or business mterests

but business'interasts dominate ti‘ae interest group spendingon.
television adverhsmg, the most expensive, and effective form of
campaign actwn.'y, and .. :

Although business groups arid lawyer/lobbyist gr‘dups contribute
approximately edual arrounts to candidates” campaigns, business’
groups overwhelmmgiy éommate interest group spendlng on
television advertising: In 2006, business groups were respons:ble o
for.over 90 percent of the television advertising paid for by interest.
groups. Although |awyers and lobbyists were the sacond Iargest .

comparisott to that.of business groups, whose dominance of television
advertising hias steadily incredsed over time.

under current circumstances business grotips are likely to be

3uhi'qu:e'i_ﬁti1eir- ébiiity to exert inffuence over the judici_ary

: _A.lthough any intérest group that is able to marshal suFF;ctently
*large campaign contributions might exert influence over the
~ " judiciary, under current circumstances business groups are

likely to be unigue in their ability to do so. Even compared to

" other influential iriterest groups; business groups often have a

“more focused agenda and.a cléarer idea of the types of justices

i they would like to SUPPOTL. Busmess groups usually have an

"unambiguous agenda‘in most state judicial races—to help pro-
business, pro-tert teform justices get elected. Indeed, tort reform
has becorne the prifmary issue. in most state judicial races. In
«contrast, the plaintiffs’ bar in many states is typically much more
diveise in their economic interests because they represent such a

dlverse rarzge of dients: -

. and' in any case, those concerried with fair and impartial justice

should be ’troui')letf that any group can have such influence over
.tﬁe judlaary

" If one group can marshal resources sufficient to place justice at risk,

s0.too can others, especially in a political and economic climate

| different from the present one, A fair and independent judiciary is

a protection against influential groups — whatever their ideological

. leanirigs or the degree to which they are benefited by the politics
~ of the moment — bending the justice system in their favor.

~-Any empirical '_sfud_y benefits from transparency. The data

&nhalyzed in this report is available for your review and use at www,
followthemonev.org/Research/specisl. topics phiml. We invite you
to contribute to and expand the important conversation about

" fair courts.




1. AN _Qv%igmewof: ;f:a;;i}iCmELECmNSANe CAMPAIGN FINANCE

Imost 90 percent oF state appellate judges must regu!arly be

among the states’ methods of select|on and reterition

of judges. States have divided roughly among three different
principal systems of judicial selection and retention: partisan
elections, ndnpartisan elections, and wierit plans, |nthe. selectioaﬂ
“of justices to thesr highest courts, nine states use partisan. eiecttons
end twaive states use nonpartisan e!ectsons ° in twenty—n:ne states

the governar or Ieglslature |n|tuaify appoxnts JUSthES '

e .
e Hawall

@ Merit Selection -3
® OtherAhpointment_Systems _

® Partisan Elel:tlons '

3 Nonpartisan E[ectwns -

Source: Justlce at Stake

reelected by voters® There is, however, dramatic variation -

to the highest.court, with twenty-four of those states using some
form.af marit plan For the ratention of justices on the state’s
highest court, five states use partisan elections and fourteen states

Use nonpartisan elections. Fighteen states hold retention elections to

determine-whether those justices rermain in office beyond their initial

) ‘term. The incumbent justices run unoppesed and must win majority

E .approval for retention. Nine states rely on reappointment by the

" govemor, legislature, or a judicial nomminating committee Orly three
states gran{: thesr h:ghest court justices permanent tenure.

lazsachusetts

Ehode island
;Eonnacticut

Judiciaf elections are even more common in the selection of judges fo trial courts and lower appellate courts. Nineteen states use partisan
elections to fill judicial positions at some level, even if they do not use them toelect thexr highest court.”. Ancther twenty-one states use

nenpartisan e]ectsons for at ieas’e some Jud!mai positions,*




A THE' GROWiNG M?’OQTANCE @F MONEY IN JU@EC%AL ELECT?@?\ES-

espite various reforrras aimed at pmtectmg fair ahd

were Iow-key affairs, conducted with civility and dignity,”™ with very
Jictle in terms of campaign spendmg and miedia advertising, Judicial
elections : since t_hen have, howeyer,:b_ecome more competitive:

and more e’xpensivé In 1980, only 4. 3 percent of Fnéunﬁbentﬁ. .
were defeated in' nonpartlsan elections, but in 2000, § percent of -

incumbents were defeated in these e[ectlons"' In pattisan electlons =

263 percent of Incurmbents wefe defeated in 1980, but by 2000,
the loss rate for incumbents was 45.5 percent” This loss rate For:
judges is much hrgher than the loss rate for congress;onaf and state

legislative: mcumbents over the same perlod of tne®

With the increase in competitiveness of judicial elections; carmpaign
spending has skyrocketed. State supr‘erﬁe court candidates raised
less than $6 million in the 19891990 election cycle™ For the 2009-
2010 electlon cycle, the most recent cche for which aggregate |
data has been complied candidates raised mare than $38 mitkion,
approximately $11.5 m[limn of which was mdepeﬂdent in nature.®

In three of the last six ‘election cycles, candidates raised a total of

more than $45 million.#

* Figure TTRENDS I STATE wmaon
SUPREME COURT FUNDRAISING  cgeavee

R DR L

i ik

Ml .

. ST LAt
- Source: Adam Skidgs etal., .
Thé New Politics of Ju

) L
4/ Elections

impartial courts, jUdIClal elections have become. mcz’easmgiy-, 1
" politicized in recant years. Until the 1980s, judicial elect!ons _

- Indeed, throughout the 19905, ornily $83.3 million was

contributed to state supreme court candfda%es; in conirast,
candidates raised $206,9 million between 2000-2009.2
Figure 1 shows trends in candidate fundraising from 1989 to 2010.

During the last decade, the ﬁaw of campaign contributions has
i\eeﬁ espec:aiiy poweri’ui in partssan races. BEtween 2000-2008%,

.campaign fundraising was three times greater in states with partisan

" elections; candidates in these races raised $153.8 million across nine

states, compared to $50.9 riillior raised in the thirteen states with

nonpartisan elections.®

Mirroring the increases in direct campsign contributions, the last

decade hias also seen & dramatic increase in spending on television
advertising ir judicial races. Candidates and interest groups have
realized that television advertising is effective in increasing name
recogniticn and suppott for favored candidates, or alternatively,

attacking their opponents. In the 2009-10 election cydle, $16.8

million was spent on television advertising, making It the costliest

. -nonpresidential election cycle for TV spending in judicial elections.

F_igureﬁ shows the increasing trend in the number of TV ad airings

in state supreme court elections.




rsel):‘fE domiriate campaign -
urmg the last decade,”

contnbut(oas from. busmess groupsand [awyers have dorrunated

'“"mterest group contnbutlons busmess groups contribited over”

$62.6 mdhon or 30 percent. of the totat contnbutlons Lawyers
“and Iobbytsﬂ (Fc:r the most part, members of the plaintiffs’ bar and

_ itheir agents) con’cributed $59.3 mllhon or28 percent of the total, -
" Political partses contrlbuted $22. 2 million, or 11 percent. of the total
" during this period.?. Figure 3 shows: the ditect contributions to °

. state supreme court candldates by mterest group sector over the
perzod 2000-2009. And, although unions have made Sigmﬁcaﬂt

“contributions to gubematunaf and Ieg:slatwe candidates, they

. have not, for the most. patt, been sigmﬂcant contributors to Judmlai
:candldates and the total amount Sf union contrlbutlons to sitch

'_candldates is a'small fraction of the total contnbuted by e1ti1er
lawyers and lobbylsts or busmess interests. '

nterest groups and political parties have similarly spent heavily on'”

outside expenditures such as television advertising. Of the $93.6
million spent on television advertising between 2000 and 2005,
interast groups spent $275 million and patty organizations spent $11.7

rnillion; the candidates’ campaignsmade up the rest. 1’Although business.
groups and lawyer/lobbyist groups- contnbute approximately equal
amounts to candidates’ campaigns, business groups overwhelmlngiyc
dominate interest group spending on te§nwslon advertising. In 2006,
business groups were responsible for aver 90 percent of the television

advertising paid for by linterest groups.® Although lawyers and
lobbyists were the second iargest interest-group sponsorof teiewsmn

ads, their advertising paled in comparison to that of business groups,
whose dommance of television advertising has steaddy increased, .

over time.® In fact, many business groups spend 'more on television
OFf the. top

interest group’ contribuitors during the last ‘decade, busifiess groups

advertising than they do on candidates campaigns.

spent $1.68 on te}evrsmn advertising for every $1.00 contributed to°

candidate camipaigns. In contrast, fc-r every $1.00 lawyers and lobbylsts

contributed to candadate campaxgns they spent oniy $.26 on te|ewsxon i

: advertlsmg

The fncreasing cost of judicial campaigns has made it difficult- for
candidates to win elections without substantial funding. Indeed, the
~ top fundraisers and candidates benefsttmg from the most teiewmon
advertlsmg win the ovemhelming majorlty of electlons -

As JudlC[al electlons have become |ncre35=ngly diFFscu!t oy win wrthout O

substantlal Fund;ng, the financial support of wealthy interest groups.can

be decisive. and may give those groups great influence with jUdiGa]_
candidates. Indeed, elected judges point to the intense pressure to-

raise campaign funds and the concerning relationship between moriey

and judging.

. udicial Elections, 2000-2009:

Flgure 2 TRENDS IN THE NUMBER OF TV AD AIRINGS IN
STATE SGPRiME COL}RT RACE::“

R

]

“Figure 3 DIRECT CONTRIBUTIONS TO STATE SUPREME
COURT CANDIDATES BY SECTOR: 2000-2009

Headagy? Single

@{'3??1‘
{ Txmae, §4,.369 50

Source: James Sa_mple_ etal.
The tew Politics of

Decide of Change.




IL THREATS TO 'EMPA%R?QA; 'jzﬁi;}_sr%cE -

esptte grcwmg concerns about the nmportance oF money
in judicial elections, there has always been a fundarmintal -

pubiac should have onjudges decision-making. On one side, many

academics, elite lawyers, and federal judges have advocated for the :'

“independence” model. It is-an assumed truth among these groups
that judges should be protected completely from public mﬁuence
in their view, publlc pressure ‘on Judges to fule 3 certain way is 3.

menace’: Justices of the U.S. Supreme Court recently expresse&

this perspective in a ¢ase in which the Court reluctantly upheld on

 First Amendment grouh&s New York's system for electing judges™ . |

* Buti in thelr concurrence, Justtces Stavens and Seuter noted the

“broader proposition that the very pracﬂce of eiectmg judges is - :
_ unwzse 7% They regretfu!ly concluded, “The Constxtutlon does not

_ proi"ilblt iegls!atures from: enactmg stupzd |aws S

Actording to';éollin’g_data, a majb_rity _c)f the A_meri'canj public
has, however, ‘generally supported the “accountsbility” model for
the judiciary. Under this model, judges are ac:c_oqnfable to their
constituents because they may not be reelectea if they rﬁake .
.ru!lngs with which voters disagree;. As a result, judges are induced -

to vote in ways that are consmtent W!th the preferences of thesr

voting constituency. SurVEys reveal that over 75 percent of the us.

* public prefers elections bver.appoihtments for seie'cting juclges.37

Yet despite the pubhcs overwhelmmg support forjudlczal 7
elections, most agree that the increasing importarice of money in

judicial campaigns is putting pressure on juéges to decide cases :

strategically. Indeed, 76 pereent of voters believe that campaegr: )
contributions have at feast seme influence on judges’ decisions

~and almost 90 percerit'of voters believe that with campaign
contributions, interest groups are trying to use the cour{:s fo

shape poi:cy”

The truth:rs thaf Mrchfgans '

debate about the appropriate: amount of influence that the‘

.. Even worse, judges generally agree that money matters in judicial

decision-making. Forty-si¥ percent of judges believe that campaign
contributions have at least “a little influence” on their decisions, and
56 percent believe “judges should be prohibited from presiding
over and ruling in cases when one of the sides has given money to

. their campaign.”® Moreover, 80 percent of judges believe that with
1" campaign contributions; interest groups are trying to tise the courts .
e shape-policy* .

Sirrailarly, in & serles of interviews with the members of Louisiana’s -
high court, a liberal justice acknowledged that his “perception of
his constituents was that they clearly preferred the death penalty

. asa pumshment for murder and that they would retalizte against

him at election time if the justice did not reflect constituent

' - preferences in  this set oflud!c!ai decisions... [and] he does ot

dissent in death penalty cases against an opinion of the court to
affirm a defendant’s conviction and sentence, expressly because -
of 2 perceived voter sanction, in spite of his deeply felt personal
preferences to the contrary 42 :




A PREV?OUS EM?iRICAL FiNQii\iGS

he emplrlca! llterature largely conf!rms the pubhcs growlng

suspicion that‘campalgn contributions can’ influerice

A judicial-decision-making. Several recent empirical
studies find that judges tend to favor <ampaign contributors. in
their decisions. . For examp]e ohe recent study has found that .
contnbutlons from various mterest groups are associated with
increases in the probability that. state supreme court ]UStICE‘S will ;

_  vote for the ||t|gants whom those interest groups favor® Another

- study’ specnf:cally analyzed contrlbutlons from business g groups.
and foiind evidence that campaign contrlbutlons from these
groups are associated with state supreme court justices favoring.
business litigants acress a range of cases.* Similarly, a recent study
of political patties contributions found a 's')'isi*énﬁatic relationship -
between these conmbutlorzs and justices’ voting in the preferred -
ldeologlcal dzrectlon of the relevant: party coalition® Other 7

empirical studies exarning, on a more limited basis, the relatxonshup :

between contributions from individual law firms and case outcomes

when those law firms appear in coirt.*

B. RECENT COURT CASES
‘e recent decision that ls réshabiﬁg.’cHe rules around
'judicial elections is the 2002 .Supreme.C_Qi;rt rufing in
Republican. Party of Minnesota v: White, which held that
the First Amendment prokibits rules barsing judicial candidates
from announcmg their positions on legal and policy issues.”
Although courts have divided on what;udsaal-campalgn speech
- regulations conform with the First Amendment since White, the
r:ulE'ng has clearly led to more judicial ca_mpa:ign.ing and campaign. .
speriding in judicial races. Other 'appeilate courts have similarly
struck down limits on judges’ fundraising, partlsan conduct, and

maksng pfedges and commitments.** '

Wearein the midst ofa
perfect storm of campaign

~-corporate and union general treasury spending in these races”™

. Despite the previous studies’ strong evidence showing that

'carﬁpaign contz'ibutédhs can influence judiciaf dedsion—making,

hational stuche; use a dataset of aIE state supreme court decnsnons
‘from 19951998, Several recent court cases have, however,

dramatically changed the landscape of judicial elections. Asa
result, new analyses using current data are critical to establish the

- eurfentrelationship between money and judicial decisions.

The 2009 Supreme Court ruling in Caperton v Massey has also

 changed the playing field in judicial efections by holding that large

campaign contributions can, in some cases, threaten the proper

* functioning of elected state courts by creating an unacceptable

potential for bias Favoring a camipaign benefactor®® While sorme

. states have resporided by enscting a variety of recusal reforms in

cases involving campaign contributors, other states have made no

-¢hatges in the rules governing judicial recusal.

" “The most recent case, Citizens United v Federal Election

Commission, may have the biggest inipact of any of these cases®

In this 2010 case, the Supreme Court struck down the long-

standing federal ban on corporate independent expenditures in

. elections. The resulting unrestricted corporate and union spending

in‘judicial e!ectxons could dramatically change the importance

of maney in ;udtcla! campaigns. Writing for the dissent, Justice
Stevens articulated the concerns of many: "At s time when '
concerns about the conduct of judicial elections have reached
a fever pitch. . the Court today unleashes the floodgates of




C SUSiNESS INFLUENCE iN jiﬁ}%C!Aé ELECT&GNS

he' :ncreesmg competltweness and expense oFJudlr.:lai

‘ Judlcxa! outcomes Aitheugh any interest group that is .
able to marshal sufficiently Iarge campalgn contributions msght
o ‘exert mﬁuence over the jud:c:ary, under current circumstances
business groups are likely to be umque in their ability to do

so. In contrast.to most other interest. groups, busifiess groups

' ofter: have substantlal resources coliected from the busxnesses that
they represent.. Furthermore, even compared to other mFluentzal
interest groups ‘business groups often have a more foeused

“agenda and a clearer idea of tha types of]udges they wouid hi(e to _

support. Business groups usually have
an-unambiguious agenda in most state
judicial races—to help pro-businiess, -
pro-tort reform judges get elected.
- ir}deeé, tort raFo.rm'hés_become the -
' primary issue in most state judieial_ e
races. In coo:tz‘ost,- this 'ph_intifFS' bar .
in many states is typicafly much more
diverse in their economic interests
because they represent such’a diverse -

range of dients. -Similarly, i xnsurance Groups insure both plarntsﬂ:s and .-
defendants in different cases; restilting in a sagmﬁcantly bess focused *

agenda, Likewise, bus;ness groups typically have & great deal at stake
in their support of judicial candidates. A significant portion—about
Sne-thirdwof state supreme court cases involve business litigants As
businesses are htlgants in these casas, instead Df attomeys or lnsurers,
they usualfy have much more to lose if their case is heard by an
Unsympathetic judge

As one rnight expect, b_ﬁsiness groups therefore spend more

© on state supremme court elections than any other interest
group. In addition to their direct - cemipaign contributions to o
judicial candidates, business groups routmely fund lndepenéent
expenditures in the form of television advertising for favared

candidates. lndependeot _exlp_endltures are somatimes subject o

looser disclosure requitements, which rake it difficult to rdentlfy
the sources of support for individual jUdlClal candidates.

" Business grc-ups‘ reqularly disquise their c'ampaign SUpp_ort by
channeling their funds 'thrciugh r:oﬁ'proﬁt groups with ihspiréffidrtiﬂ .
but cempletely opague names,>* For example; in the 2004 S
judicial elections in Mississippi; the Business and industry Political

~ Education Commlttee, which received most of its fundmg from
the American Tort Reform Association, created the.“lmprove
Mississippi” PAC to support proaba}sines_sjudges.55 That same
yeat, the Ohio Chamber of Commerce created “Citizens fora
Strong Chie” that received most of its funding from the US. -

Chamber of Coramerce™ And in Caperton itself a group called

elections offers interest groups the opportunity to influence '

Ar;d For the Sake of Kjds received over two- thrrds of its funding

from Don Blankenshlp the CEQ of Massey Energy (the original

defendant in Caperton), as he sought to replace the incumbent

: Justlce with his favored pro-business candaciate

: 'As ;udnoal eiectrons have became increasingly difficult to win

‘. Ewrthout substantial funding, the financial support of business

. groups can be decisive and may give those groups great influence
- with. judicial candldates It is estimated that the pro-business U. S
: Chamber of Commerce spent $100 rillion between 2000 and
2003 on fudraaf campargns. Most of these efforts were successful.

Between 2000 and 2004, 36 of
the 40 judges whom the Chamber
- supported were elected ® .

The next section presents results
from empirical tests of the
 refationship between campéfgn
conttributions from business groups
. and the voting of judges that receive
those contributions. There are at
teast two-causal pathways by which camipaign ﬁnancmg might be

- associatéd with judicial decisions in favor of campaign contributors’

interests. The first pathway Is a selection bias among the set of

' judges who win election. Judges who are already ideclogically

or otherwisé predisposed ta vote in favor of business interests

are likely to draw campaign financing from business groups

and, by virtue of those resources, are more likely to be elected.

Campaign finance support from business groups would then be
eorrelated.with pro-business decisions on the bench, at least in

“part, because business groups directed the necessary campaign

financing to judges they anticipated were ideologically fikely to

" vote in their favor in the first place. A second pathway by which

- c'ampa'i%jﬁ financing may influence judicial decisions is less suble
- but equally plausible. Judges who are not ideclogically or otherwise
'predisposed to vote in favor of business interests might, whether

intentionally - or, to use Justice Kaus' term, subliminally — cast

_ votesin cases either to obtain financial support from those

busifiess interests for their future campaigns, or at least to reduce

incentives for o'ppjosition or attacks funded by business interests.
"+ The empirical fiterature has established that both of these two

causal pathways play an irﬁportant role in the relationship'betwee'n:
campaign contributions and judicial decision-making® Most
importantly, regardless of the pathway, the dats demonstrate that
irrearest group mo.ney is affecting judicial outcomes, Whether

the campaign contributions determine which judges are on the

bench or they influence how thejudges on the bench decide cases

— or both = the rising tide of campaign contributions from mterest G

grm:ps is.placing fair and lmpartral justice at risk.




A DA?A

ata from several d;FFerent sources were complled to.

analyze the contemporary relationship betweet money

--and judicial decision- mai(mg - The first dataset consists
of the dec:s:ons of 439 state supreme court Justlces in 2 345
busmess—re]ated cases demded be’cwaen 2(}10 and 2012 across aII o
-50 states,” a

 The second dataset mciudes data:on campa[gn contrlbutrons .
in each elected justice’s most recent election. lt consists of
over 175,000 cantribution records that detail every reporteé ‘
contribution to a sitting state su'p'reme coutt justice bemeen
2010 and 2012 oF dat;ng back to the last time the jistice ran -

for reelection. The data-are coﬂected by the National Institute -
on Money In State Politics, @ nonpartisan, nonprofit charitable-

organization dedicated 1o accurate, comprehenswe and Unbrased :

documentation and research o campaign  finance’ atthe state
fevel® The Institute réceives its data’in either electrontc or paper

“B.KEY VARIABLES

his analysis tests whether justices who racéive more .

campaign contributions from business interests are micte . "

likely to cast pro-business votes. Two different meés-uz_’es _
are used to ca:}jture'business contributions; The firstis simply
the sum of contributions in & justice’s most recent election from
~ the following secférs- agriculture, ﬁdmmunications construction,
defense, energy, finance, real estate and msurance health care,

fransportation and a gener&i business categery.: In the samriple, the ..

' average justice received _$6_2,_4OO from business groups, with total
- business contributio'ns rang'i_ng fror $0 to ,‘52,286;801:.??_

The second reasure of business contributions in-our anaiysns is

-the percentage of each justice’s total contributions that core from :

files from the state disclosure agencies with which candidates must

- file their campaign finanhce reports. The Institute compiles the
. lnfo_rmation for ali state-level candidates in the primary and generaf

. elections, and then assigns donors an economic interest code

. based on both information contained in the disclosure reports and

. deeper research into the donor’s characteristics and agenda.

“Two a'é_élitionai datasets — cne capturing data on the individual
~Justices’ party éﬁiliatiqn:ahd one recording retention method and

 .gther state-specific data « were then combined with the judicial

: d'ec_isi_ons and contributions data. [n the final dataset, each record
contains information about a single justice’s vote in a single case
along with all the contextual information (about the justice,
_com'rrbutlons case, cowrt, and state) relevant to that vote.

influence because the impact of a contribution likely depends on
its Impértance relative to other contributions. That is, a $50,000
" contribuition from a business gro'ufa to & justice might have a
stronger influence on ajustice’s voting If, for example, his or her
. total coritributions are $100,000 instead of $750,000.

As shown'in Tab[e 1, judicial candidates in partisan elections receive

thee most campaign contributions, both in total and from business

groups: Judicial candidates in nonpartisan electians receive

' substant&aﬂy fess. Infact, justices in partisan elections receive

more than 4 times the average amount contributed to justices

in nenpartisan elections, Very little is contributed to justices in

retention elections, by business interests or others.

busingss groups. 1his is likely.a more accurate measure of business :
B EER - . AVERAGE CONTREBUTIONS ' AVERAGE
Table 1 BUSINESS CONTRIBUTIONS PERCENTAGE
e a i . . TAL
BY SELECTION METHOD | ..lU.STICES SUBJECT TO: - BUSINESS TO FROM BUSINESS
T App’ointn_‘lent 0 o o

Retention Election . $6,411 $40,820 2.9%
Nonpartisan Election $65,492 $251,526 16.9%
Partisan Efection - $289,025 $841,260 25.1%




. orepver, as shown in Tab!e 2, regard?ess of the select;on method ;ustlces afﬁilated ‘with the Repubilcan Party receive significantly
more business contnbutlons than justices affiilated with the Democratic Part'y Republican justices receive over three times as much
[ in: busmess contrlbutlons n partlsan systems, over Fwe times as' much in contrlbutions In nonpartisan systeims, and over nine times as
much in contnbutions in' retention election systems. Slm!!arly, across all selection methods, 3 much larger percentage of Repubilcan-afﬁhated
) jUStICES total contnbutlons come frorn buslness groups [ : : : :
. e R - “AVERAGE CQNTR;EUTJONS AVERAGE PERCENTAGE

: . . o g g " FROM BUSINESS - FROM BUSINESS
Table 2 BUSINESS CONTRIBUTIONS .. "~ "~ SR RTTIRT it

BY 'jUDEC]AL PART{SAN AFF!LEATION :JU_STICE_S SU_BJE_C_T TO: -Republicen, Democratic ; Republican : Democratic .

: "Retentien, .Ele.ct_io_u ‘ $9,017  $7_3.6. S 4.0% - 1.0%
-NonpartisanElection " $89,886 '$16,050 | 18.8% ~ 9.5%
.. Partisan Election - $35‘! 926  $101,341 | 290.3%  12.0%

To identify pro—busmess votes, coders determmed which §ltlgant the court’s decision i in a given case rade better off compared to immediately
befora the Court’s decision. Cases where | no identifiable business appeared or where both litiganits were businasses, were omitted since they
did not allow for the identification oF F pro busmess outcorme. Of the 10 i04judsctal votes included for analysis, 49% were pro-business votes,
Nevertheless, individual justices vary in their propensity to favor busmess mteres’cs, the percentage of pro-business votes effectively ranges

from a low of 15 percent toa hlgh of 85 percent

s shown in Table 3, judicial decision-making in business cases varies across judicial retention method. |'nc'umbeﬁtji.fstfces facing
partisan elections are the most lkely to vote in favor of business, doing so in 59 percent of cases. Justices across all other systems
are 5ign|ﬁcantly less likely to vote for business ihterests. In fact, justices facing partxsan elections are more than 10 percentege points

more likely: to vote for buszness |nterests than justices: ander any oti'ier system

) Tezble 3VOTES FOR BUSINESS | ?ééie 4 VOTES FOR BUSINESS LITIGANT BY
- LITIGANT 8Y Ri_TEN'i ION METHOD -  JUDICIAL PARTISAN AFFILIATION
_. "Percentage af ' _' DRI = o Pereentage of
| Votes for Busmess ngant _ R ' | Votes for Business Litigant
 in Sample Data = .. - . : : in Sample Data -
“JUSTICESSUBJECTTO: | 1 JUSTICESSUBJECTTO: | Republican  Democratic
Appointment Cjdem | Appointment 49.5% a3.4%
Retention Election . - o amew s -Retention Election 51.5% ‘;-é45.1%
Nenpartisan_Election' | 48.8% B o ‘. :Nonpartisan: Election 53.1% C43a%
..Parti'sen Election N ' 59.4% - R ) Partisan Election . 65.2% 509%

Moreover BCross sach Judlcrel retention metﬁod Republ:can afﬁ!lated Justices cast more prc -business votes than Democratic—affll:ated
‘ _justlces Inéeed for justices facing nonpartlsan e[ect:ons Republican justices are ) percentage points more likely to vote for the business
* litigant than Democratic justices in the same system. For justices facing partisan e]ectlons Republican JUSUCES are 15 percentage poirits tote

- likely tovote for busmess litigants than Democratic ;ustlces




C. EMPIRICAL ANALYSIS

he study employs regression analysis to test the relaficn‘éhip '

between carpaign contributions from business groups-
and judicial 'decisions in business cases. The empirical
- methodoelogy is explalned in more detail in the Appendix. The
dependent variable in the anafysw is whether 8 jUStICE voted for or

against the business litigant. The chief explanatory variable in cne -

setof énalysés is the total dollar contributions from blisiness; in the
“other set of anaEyses it is the percentage of a JLEStICES contrlbutlons

that came Frcm busmess :nterests &
All analyses intlude the féllqwing control variables: -

OTHER CONTRIBUTIONS, For analyses incotporating
. business contributions as a percentage of all contributions,
the study controls for the total dollars received’ by: the JUSthE
This measure servesasa control for the leFerent sums being -
contributed across states and individusl Justlces — 4-G peércent Frqm
business may have a-very &lﬁerent eFFecr when it is 40 percent of
$10,000 than when it is 40 percent of $250,000. For analyses of .

total dollar contribiitions from businesses, the study controls for the'

total dollars coming from all other contributors. Again this serves
as a control for the leFerent sums being contributed across states,
It also provides a measure of potential Influence from interests and

sectors opposed to (or unralated to) business interests.® Ssmllar to

" the primary contnbutzon vanables the study uses the natural logs
of these totais

JUSTICE'S PARTY AFFILIATION. Because they tend to follow -

a more conservatlvejudlcral idedlogy, Repubhcan justices should
be more inclined to vote for the business ||tlgar‘it Party aFFli{atlon

- was determined from The American Bench—a directory with -
biographical information on ever 18,000 Judges55 ~and reputable
online sources Where no party mformanon was available but the i
justice was initially appomted to the high courtby a governor,

“the party of themstlce_was inferred to be the'same as that of the E

appointing governor. The group of justices with inferred party .
affiliations includes some from elected systems, where justices were

" eppointed to complete the tefm of a justice who left the benc%z

before the end of aterm.

: E‘STATEHTGRT CLIMATE. In states where existing faw favors

 business interests, one should expect justices to vote more often

ia favor of business interests regardless of contributions. Thus, the”
study includes a control eapturing the legal climate to ensure that
the analyses isolate the influence of business contributions from

the inderlying state law. It uses the Pacific Research Institute’s

LS. Tort Lisbility Index, which evaluates the tort litigation risks
Cand. Ea‘bi!ity costs across states, as its-measure of the state law’s
: 1underfylng partiahty to business interests %

- CiTizEN AN?} GQ‘Jﬁ%NMENT §9EQL{}GY Justlces voting
_rmght alse be influenced by the attitudes of the public and of other

govermmental officials in the state. Justices may fear negative

- ¢onsequences from displeasing the public or government, or they
. miay think itis appropriate to consider others’ prefererices in their
" voting. The study employs well known measures to capture the
' Iib_era'iism'o'f citizens in the state and the liberalism of the state

government.y

:{:ASE STRENGTH. The final controi.va'riab?e measures the

un{:ferlying strength of the case. This control variable is important

 becauisé some cases are so stong {or weak) that justices will vote
" for (or against) business interasts regardless of their ideclogical
:.predisposst!on or the influence of campaign contributions. To
(create-a measure of case strength, the study first estimates the

model without the case strength variabie. The results of this

- estimation aflow a prediction of the most likely nurnber of pro-

business votes from the other justices on the tourt. The difference

between this predicted vote and the actual vote provides the

measure of case strength. That is, suppose that the madel
predicts that, based on the justices’ ideological predisposition,
t‘ampéign contributions, the state tort climate, and the citizen

and government ideology, four of the six other justices would
suppart the b{is_iﬂess'position. In reality, if five of the other justices
supported the business position, this variable would indicate a

_ stronger thar average case. In contrast, if only one other Justice

voted ini favor of business instead of the predicted four, the variable

- would indicate that the case was very weak.




D RESULTS
PR!MARY MODEL

and the percentage of total contributions from busmess
groups have a statistically 5|gn|fscant positive relationsh:p with -

. jUSthES voting for the business htlgant The full results from the

" regression models are shown in Appendix TabEe Al To li[ustrate
the results in'an intuitive. way, Figure 4 shows the re]at:onsh:p
between the: percentage of contributions from business mteresfé

and the predlcted probablhty oF pro busmess votes with all other_

- variables held constant

FI gure 4

PRED[CTED PROBAB!UTY
OF A PRO-BUSINESS VOTE -
' BY PERCENTAGE OF.
CONTRIBU i |ON5 FROM -

BUSINESS
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he resui%:s From the' stud}rs primary y miodel |nc§|cate that fhere sy statlstlcaﬁy sagn;fzcaﬂt refationship-between carmpaign
‘ contribut:ens from busitiess groups and justices’ voting in Favor of business interests. Both the level of business conitributions

' HHLERTAGE G

wm!tﬁxmm Hermcitnge

abie g translates the results of the model into hypothetlcaf
scenarios to help illustrate the size of the effects. For

_ Instance, all else equa[ while an elected justice who receives
' _amere]1 perceﬂt of contrrbutlons From the bus:ness sector votes
in favor of business about 46.2 percent of the time, on average, an
elected justice who receives.a quarter of his or her contributions
from busmess votes in favor of busmess in 62.1 percent of cases.
Notably, 2 justice who receives half of his or her contributions
From business groups wouid be expected to vote in favor of
“businéss interests aimost two-thirds of the time.

Table 5 C'—EANGES IN PREDICTED pROBAR;U’??
OF A PRO-BUSINESS VOTE FOR SELECT INCREASE |
IN BUSINESS CONTRIBUTIONS

Change i Percentage P:re'di'cte'd.
Contribution from | Probability ofa
" Busingss "Pro-Business Vote
1% 462 -
qo% 1 579
25% 621
50% | 654
100% - | - 685

2. COMPARISON ACROSS

~RETENTION METHODS

he study also analyzes the relationship between campaign

- contributions from business groups and judicial voting

- across different retention methods. It would not be

surprising for conttibutions’ relationship with voting to differ

‘across’ methods, campaign contributions vary significantly across

meth_qu. -Justlees in par_t:san elections receive mare than four_

times the average amount contributed to justices in nonpartisan

elections and maore than 40 tines the amount contributed to
Justices it retention elections. The full results of this analysis are

- shownin Appanidix Table A2. In general, the results reveal

a positive relationship between business contributions.

" and justices’ votiing for business interests in partisan and

ﬁeﬂpamsaﬁ systems, but no reia’tfonsﬁip ins retention efection

: systems

' SpeciFica”y, the results show a état_istically significant positive

_relationship between the percentage of total contributions

fram business groups and justices’ voting in both partissn and
‘nonpartisan systems. | he |arger coefficient in the partisan
estimations indicates that the relationship between the percentage

of cantributions from business groups and justices voting is larger

in magpnitude in partisan systems than nonpartisan systemis.




owevef, the estlmat;ons usmg the sn’npie Eevei Df

¥ groupshas a larger |mpact in nonpartlsan elections (|||<eiy
because each do"ar spent is a larger percentage of the total in
-ncnpartxsan systems than in partisan systems) In fact, ’fhe srmple

level-of contrlbutzons is only- margznai[y sugmfacant (p— 164} in the |

‘partisan electlcn estrmatlons

of _contrlbutlons frorrl_busmess grogps.have_ o statrstlcally
sig’nific'an"c reletionship'wifh"jusitf'ces"voting'in retention elect'ion o

contnbutrons suggest that each dollar spant by busineds

I retention eiectrcm systems

o here they suggest no systematic reiai‘lonshlp between business

"conmbutions and justices’ voting i in reténtion election systems

" However, the statistically insignificant results could also be

_ explamed by a small number of observations in the sample:

: ‘because busmesses contribute relatively mfrequentiy in retention

elections, we have fewer observations for justices in these systems,

R Neverth'elés:_s,; the small ebefficier:ts. suggest that, even with more
" data, it is Unlikely that one would find a large statistically significant
. relationship between business contributions and judicial decision-

fraking in retention election systems. Moreaver, previous empirical

" studies using large national datasets find no statistically significant
; re{atlonship between campaign contrlbutlons and decisions in.

3. COMPARISON AMONG REPUBL%CA?‘«? AND DEMGC?&A? C“AF?% ATEE} JUSTICES

he study next analyzes whether busrness contnbutlons
relatronshlp with voting. drFFers between justicas affiliated

in Table 2, Republican justices receive over three times as much in-
business contrlbutlens in partisan systems; over five trmes as muci’z

in contributions in noripartisan systems, and over hine times as

much i in contributions in retantion slection systems, The full results

©from out estimation are shown in Appendix Table A3 In ger_serai._
' the results revesl s stronger relationship between businese -
- contnbutlons and justices’ voting: among Democratrc Justlces
than among Republicanjustzces

Specifically, the level of business contrihz;tirjns hasa stafistie:_aliy
significant positive relationship with justices’ voting for business
interests for both Republlcan— and Democratrc-‘aﬁfﬂlated justices.
The larger coefficient in'the: estimations for Democratic justices
do. however indicate a relatlonsh;p between contributions and
votlng that is |arger in. magn:tude ¢ompared to Republican :

with the Republican and Democratlc parties. . As reported -

a jUStICES Slm:iariy, i the estlmatlons measuring the re[atlonshlp
- 'between the percent of total contributions from business groups

and justices' voting, the coefficient on the contribution variable is
larger in magnitude for Democratic-affiliated justices. Again, this
result indicates a stronger refationship between contributions and
voting among Democratic justices. In addition, the percentage
of contributions is only marginally significant (p=138) in the
estimations of Republican justices.

: ;The strqnger _relatidnshi'p between contributions and voting
v arr\'offlg Detnocratic justices could be explained by the already-high
' baseline of voting for business interests by Republican justices.
-Because Republican justices typically already favor business
: ir':l‘ter'ests mere than Demogratic justices, additional business
“contributions may have 3 smaller effect on Republican juetices’
~ voting. This study’s results indicating a stronger relationship
~between busines_s'contributiohe and voting amang Democratic
- justices is consistent with prévious empirical studies.®

4 {ZGMPARFSON BETWEEN 2010~ 20?2 AND 1995-1998

he final analyses campare the relatsonshlp between busmess
contributions and justices’ voting for business interests in
: two time periods: 2010-2012 and 1995-1998. As judicial
elections have becorne. mcreasmgiy pahtncrze& and expensive,
it should not be surprisirig for the re[atronshlp betwearn
" money and judicial dec%sipns o have grown stronger. The fulf
results from this estimation are shown in Appendix- Teble A4. In

general, the results reveal a stronger relationship between bﬁsmess

contribitions and | justrces voting i the permd From 2010-2012
compared o 1995-1998 ' '

' Specsﬁcaﬁy in both i:he 2010-2012 data and the 1995-1998 data,

bath the level and the percent of business contributions have a

'stat:stzlcaﬂy significant positive relationship with justices’ voting for

“business interests*® Indeed, previous empirical studies have found
- such a statistically significant relationship using 1995-1998 data.

Howe\rer, the larger coefficients for both the level and the percent

of business contributions in the 2010-2012 data indicate a stronger

_relationship between money and votes in the latter period.




V. CONCLUSION
.a'mpaigr.l s;ﬁ_éﬁding in'state suprere court-elections hé;s
surged in the past decade, with powe:rfui interest. grou'ps
respormbEe for:an ever-increasing amount of the spendmg
in these judicial races. ‘Moreover, judicial campalgnlng has -
changed dramatlcaliy iri the wake of recent cases such as Citizens
United V. FEC and Repubhcan Party of Minnesota v. White. The
. growang rmportance of money |nJudlClal elections gives interest
" groups the opportunity to shape the JudlClElr)f Althiough any .
interest group that is able.to marshal sufficiently farge campaign. .
contrabutlons mlght exert mﬂuence over the judiciary, under

current circurnstances, busiriess groups are fikely to be unique in

their abthty to do'so because of a focused agenda and cons:derab[e ’

j resources at thew dlsposaf

empirical analyses conflrm a stanst;cally mgmﬁcant posmve

re!atxonshnp between campaign contributions from busmess

" groups and justices’ voting in favor of busmess interests. The miore,
campaign contributions from business interests the'justices receive;

the more likely they are to vote for busmess litigants when they
appear before thém in court. Notably, the analy5|s reveals that a"

justice who receives half of kis or her contfibutions from busmess o

groups would be expected to vote in favor of business interests
almost two-thirds of the time. :

Moreaver, the empirical relationship between business
. contribytions and justices” voting for business interests exists

only in partisan and nonpartisan systems. There is no statistically

_ significant relationship between money and votitig in retention

“election sl_ys;téw::s.

~Wealso finda s;cro'ﬁge;r relationship between Busine_ss contributions
" _éhd justices’ voting dmong justices affiliated with the Democratic

: Party than arriong those affiliated with the Republican Party.

. Because many Republican justices are more ideologically

predlsposed to favor business interests, additional business

_cantnbutlons may not have aslarge of an influence an Repubilcans

as they c!c on Democrat!c justices.

Finally; we find 2 strbnge{r‘ relatio_nship between business

. contributions and justices' voting in the period from 2010-2012
:'c'omp:afed to 1995-1598. Although several previous empirical

- studies have cqn’ﬁri*_ned a relationship between money and voting
inthe 19951998 periad, it is not surprising that the relationship
waild .strength:en_ with the ever-increasing importance of money in

_ judiéia}_e!éc‘tio‘né.

There is no sign that the politicization of state supreme courts

elections is lessening.  Until reforms are enacted, powerful interest
groups’ influence on Judicial outcomes will only intensify.




APPENDIX: EMPIRICAL METHODOLOGY

n all empitical analyses, we use !o.gi.ist'i‘c_ r:egressiéh;,idr' logit, thi;h

is designéd fcj&-r‘:jo’&efs where the varisble to be explained (here

a judge’s vote) can take only two values (here eithier pro-busiress
or ahti~businé$s} More s;jéciﬁ'caily; we eétfmate a muktilevel-logit
model. Because Judges cast decssmns in muftlple cases, an |ndwzdua!
judge’s decisions across cases are not likely to be mdependent of
each other: that is, there { is likely to be a.;elatxonsh;p between w‘hat

a judge does in one case and what that same judge does in arother . |

case, even after'we have controlled for observable judge-specific - -

characteristics. S:mliarly, becaise the Iudges on any given court
share not only the coditin:common; but also the state, its laws,
- and other énv_irbn:m_emai'fhfIUenCe's, it would be surprising if the
decisions of judges on the same court were entirely in_éepenéeht_
of each cther, Here, we accommodate the dépendence actoss

decisions by. th'e-samejﬁstice and across decisions by different

justices from the same state by estimating a multilevel model witha -

random mtercept across JuStECeS and across states.” *

' The following tables present the fll resu]ts of aH estimations. En .

each results tab!e, the top number in each cell isthe regression -

.. coefficient, which indicates the magnitude and direction of the
“relationiship with justices’ votes of each variable. A negative
- coefficient indicates that a variable reduces the probability that

2 justice will vate for the business litigant. In contrast, a positive
cgefficient mélcates that a variable increases the probability that a

jistice will vote for the business litigant.

- Itaddition, the table reports the p-value for each coefficient. In
“each cell, it is the bottom number, in parentheses. The p-value

indicates the probability that one could find a relationship as strong

. as thé one abserved simply by chance if no real relationship existed,

Coefficierits with p-values equal to o fess than'.10 are considered

‘statistically significant at the 10 pr;;rcent level. meaning that there
"-“less than a 10-percent chance that the reported refationship would
‘ 6c€u'r'by éhah’ce in the safnple data. Pevalues equal to or less than

:05 indicate statistical significance at the more- certain 5 percent

‘ievel and p-values equal to or less than .01 indicate statistical

significance at the most-certain 1 percent level. Empiricists typically

require p-values ofat less than .10 to conclude that one variable

affects another in the direction indicated by the coefficient.




Table AT THE RELATIONSHIP BETWEEN BUSINESS .
CONTRIBUTIONS AND JUDICIAL VOTING -

. Business: o Percentage of

antribuﬁiéﬁé :(‘i_dk)' ' 'Business Contributions

| ‘_Me.ai_s'ure'of"B':us;i;ness C&nfffbutiéﬁé R ﬁZﬁ? A L 0.208 .
L (0000) o (o002
Nofl_'l_B'us:ine:ss Contri_ﬁﬁtibns($10K.),§_'|bgged'___":; :‘-5};2:‘3,3_? e ' o <0116
NonpartisanElection .~ . Y gges . o214
o | . R ot _'(G..988)‘. .. . (0-533)
PartisanElection . - . . ggu . - pgrs

Democrat . .gsa . -0.855

Republican = IR ez 0.248
ST L L (o3 (0378) -

State Tort Climate. =~ . ol ‘0672 © -0.807
- - ' ' S -(0.002) o ~ (0.000)

State Citizenldeclogy . oges 0.004
- ' e sy (0.673)

© StateEliteldeclogy =~ . ' - . .gois  -o.011
T T ooy - (0.295)

Business was Petitioner = -~ T -D.455 D461
R - - ' - (0.000) (0.000)

CaseStrength .~ .. - go;2 SR X 7

Intercept ... .. ggen  D.440
R : B o {0z78) (0.447)

VARIANCE TERM -

Justicelevel = oo g o . 0870

N N SR 2 1 - EATHS
Chix - S sz 1937.11

Note: p-values it parertheses




?'af;;‘e Az THE RELATiONSH]P SFTWFEN BUSINESS CONTRI BGTiONS AND jdbfcmi. VOTING:
COM?AR!:ON OF JUDICIAL RETENTION METHOD.

Busmess Contrlbutlons {'!Dk} o " Per;:e.nt_age of Business Contributions
. :.Partlsan : _Non Partxsan ':' Rete_nhqn o . Partisan Norni-Partisan Retention .
Business Contributions 0225 . 0416~ 0081 - 0267 0205 0.080
- - - (0164) _(o:.'ooo)i C(07sy - o (0.069)  (0.010) (0.810)
-_Total\Coﬁtributip‘r}sf o -6.2&? w0290 55.24«?' . pd7D 0082 -0.230
- ($10K),logged " . (0m47) ,(o ooo} . (0.285) - - (0.069) - (0145)  (0.298)
: _Republican_ na* ’ -9505 S 'mi*," S na.’.’; e &32?  ma™
I Cooedey o (0.296)
Democrat ' -0.849 0368 . - -0.641 -0.849 -0.667 - -0.648
' R (0.022) ~ (0.210) - (0428) - (0.014) = (0.046) - (0.422)
State Tort Climate ~  -1.160 .  -0.385 . 1428 11867 -0.652  -1.415
S T ooy (oas7) - (0.337) ~ (0.009) {(0.038) (0.340)
State Citizenldeology - . -0.015 ~ 0.017 . 0125 . -0.009 0009 0128
_ _ oo (o41) . (0149) - (0365) . (0.616) . (0.443) (0.350)
StateEliteIdeology ' 0.015 ~ -0.021 . ma** 0.012 . -0.016  na™
. - (0.629)  (0.062) - . v (06%6) (01%0)
Business was Petitioner = -0.339  -0.538 ~  -0.106 . -0,346  -0.539 -0.110
o ' (0.072) - " (0.000) - (0766) . - (0.067) (0.000) (0.759)
CaseStrength. 0067 0073 0082& 0067 0073 0084
S (0000)  (0.000) {0.000), ~ (o.000)  (0.000) (0.000)
-_..ntercept_ S 1879 o -B41D 1081 oas2 -8.692
R - (0.094) - (0.216) (0.344) - (0.266)  (0777) (0.330)
VAR!ANCETERM | e o | - |
Statelevel 0,000 0000 0000 - 0.000 - 0.000 0.000
- Justicelevel - - ¢.644 0943 - 1081 . . 0.657 1.040 1.081
N 1,974 4457 707 . 1,974 4431 707

Chiz2 . BE638° 120652 15343 556.56  1201.64 153.42
_No.te: p-values in parentheses. E . .
: *The - party afﬁliatioﬁ of ményjusticés is UILI‘(BO»\;I’:I in statés with non- §arﬁsén elections. In these states, the coefficients gauge the probability of a pro-business.

vote of Demacrats and Republncans relative to justices with urknowr party aFﬁhatxon In partisan and retertion election systems, where judicral partisanship is

known the ccefﬁt:lents measure the eFFect of bemg a Democrat reiatwe to a Repubhcan i

*"ln rei”en'ti_on states, state :eiite i rleoiogy was néarly pe'rFectEy x:olEEnear‘ -wichstébe citizen ideology, so was emitted from the miedel,




?éz’:fe As THE REL ATIONSH?} BETW?FN %USINFSS commsuwoms Ai\ai}‘ DI c AL vcw@:
commmsow OF POLITICAL AFFILIATION

Business Contributions (10K) Percentage of Business Contributions
" Repuhlicans" Democrats R Republicans Democrats

 Measure of Business Contributions .~ 9.295 ' 0326 . . 0166 0.260
U T (0004) (goozy, . (0338). (c.008)

- _Non Busmess C_Qntributlons " = -0232 C - -0,234 _:': O -0.096 ~0.158
(310K), logged - T o009) (o 004)- S (02299 (003D

RetentionElection '~ .0561° 0801 © . -0.606  0.633
' BT - e (0282) ;(0094) - (0.266) (0.189)

NOnpéﬁiSa_n Electiocn . '.53.%.4&:;._' - -0.003 _ o -0.291 0,273
o . (o0928) " (0994) ~ (0.520)  (0.457)

PartisanElection -~ 5933 pes 0.918 . 0.720
R - o (o7 (o) (0.097) (0.134)

State Tort Climate . -e813 0478 - -0.924 -0.648
o - (0.003) - - (0.244) ~(0002) - (0a28)

State Citizen Ideology - 021 -0.004 0015 -0.001
| B (0.08%) o @753y . (0.234) (0.906)

StateEliteldeclogy = -0.027 0006 0022 0.005
- - : R - (oo49)  (osen) - (03370 (0.623)

Business was Petitioner -~ -0.657  -0.386 -0.666 0382
. R - (0.000)- . (0.005) : (0.000) (0.005)

'C-as'eStrength._‘: S Sowers o 0072 - 0.078 - 6.072
E RN . ©.000) . - {0000} (0.000) {0.000)

Intercept ~ . 0958 D246 - 0.866 0,799
- e ' (0315) - (0772) - : (0.406) (0.358)

VARIANCETERM .

Statelevel . . 0000 0000 0000  0.000
Justicelevel . o oooven o o78Y 1.059 C.824

SN s 818 3,675 0 - 4,818 3,675
Chiz = . TI5926 . 101633 114225 1013.09

Note: p~valies in parentheses.




- ?’abie Ad THE RE%A‘"EO‘\ESH?P BETWEE%\% BUSINESS CONTRiRUTEONE q\s%‘} m CEAL voﬂNG

COMPARISON BETWEEN 2010 2012 AND 1995 1998

 Busiriess Contributions {10k

020102012 0. 199541998

Percentage of Business Contributions

£ 2016-2012 1995-1998

Measure of Business Contributions .~~~ 6.233. ©.097

o (ooo) - ©o00)

- Total C.ontril:'vu.tions" SRR . CWQATF . -0.061

($10K), logged = 1 (ool (o ooo):

RetentionElection " 9145 . . 0.009

_(c-.ss_o_);_ (o9

NonpartisanElection. -~~~ 0087 - 0015

(0.804): o (0.507)

PartisanElection -~ . . 0.000 . odis1 -
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The Triple Switch: How the Missouri Plan Came to
Kansas

By R. Alion Ice
L Introduction

For almost a century, Kansans chose their judges through
the process of popular election, despite evidence that
other states had modernized their selection procedures in
the 20th century. The dramatis personae ofthis episede
included Gov. Fred Hall, the controversial leader of the
"medern” wing of the Kansas Republican Party; William
A. Smith, an active and unabashed partisan Republican
chief justice of the Kansas Supreme Court; and John
Berridge McCuish, an amiable small town newspaper
editor who served as Gowv. Hall's Heutenant governor.
Then in the 1950s, a bizarre political episode caused the
state to adopt a more democratic method of judicial
selection that swrounding states already had
experimented with successfully.

The story begins in late 1956 when William Amos Smith,
chief justice of the Kansas Supreme Court became
seriously ill. The normalty hale and hearty 63-year-old
shrugged off his symptoms until that December when he
collapsed and was hospitalized with a high fever and
abdominal pain. Doctors diagnosed uremic poisoning
caused by a kidney stone, and they operated immediately.
In this stricken condition, Smith made the important
deciston to retire from the bench, precipitating the "Triple
Switch of 1957," whick involved the sudden resignations
of three state officials.

Had Smith been operated on earlier, he might have
recovered sufficiently by Christmas 1956 and been able
to complete his term in office through 1958. Had his
surgery been a week later, there would have been no time
to plan the switch. The timing was crucial because, either
way, it would have precluded the "Triple Jump."(fal)

During this period Kansas judges ran for officc on a
partisan ticket, and some judges continued their partisan
pelitical activity while on the bench. In fact, the svstem
encouraged this intrigue in many ways, Justice Smith was
notorious for his extensive actions in politics and was
disliked by many party regulars. Among other incursions
mto politics, he supported his friend C. Wesley Roberts,

Republican national chairman, when Roberts received an
$11,000 commission for facilitating the sale of the
Ancient Order of United Workers (AOUW) hospital at
Norton. The hospital had been built on state property and
soon would have reverted to the state without cost. A
legislative committee exposed the episode, resulting in
serious embarrassment for Republicans, statewide and
nationally, and especially for Gov. Edward Am's
conservative faction ofthe party. President Eisenhower,
who had just campaigned for office on the slogan to
"clean up the mess in Washington," accepted Roberts'
resignation as Republican national chairman. Former
governor and elder statesman Alf Landon, an opponent of
Roberts, decricd the arrangement as "peddling his
political influence in a raid on the public treasury of
Kansas," adding that Roberts' explanation of his role
"does not satisfy the people of Kansas by a long
shot."(f12)

The Reberts episode, and other issues regarding the
entrenched officials in the Republican Party in Kansas,
led yourg Republican Frederick Lee Hall to press for
cleaning up the "mess in Topeka." Hall would later be
elected governor, and his controversizl term farther
exacerbated this split in party ranks. Yet Smith, whose
son Don was a member of Hall's law firm, supported the
liberal Hall in his battles with the party and the
Legislature, primarily because Smith liked winoers. On
March 1, 1956, seniority allowed Smith to replace W.W.
Harvey as chief justice when Harvey retired. Smith
planned to serve out the remaining two years of his term
before mandatory retirement, however, kidney stones
altered his plans.(fh3)

Hall, the second protagonist, had a tempestuous political
career. Bom July 24, 1916, in Dodge City, Hall received
his education in that city's public schools. His ability as a
high school debater won him a scholarship to the
University of Southern California, where he received an
undergraduate degree in 1938 and a law degree in 1941.
Heremmed to Dodge City to practice but was unknown
in Kansas politics, except for prior work in the Young
Republicans organization. He ran for lieutenant governor
m 1950, one of nine candidates, and won the election.
This splitting of the Republican vote allowed Hall, the
candidate "west of 81," to win because he was strong in
western Kansas.(fa4)

Arn was a conservative who resigned as atiomney general
to accept a seat onthe Supreme Cowt. He soon vacated
that position to run for governor and won. He and Lt.
Gov. Hall immediately began squabbling. Am was part of
the Old Guard faction in Kansas, and Pageant magazine
described him as onc of the five "worst" governors at the
time. Gov. Arn and the liberal Hall proved to be
incompatible from the start. Hall had alaw degree from
outside Kansas and had worked in Washington for the
War Production Board during World War I1. Hall bad no



military experience, however, because of a minor
physical problem, and many believed he had a
disagreeable personality, which were fatal flaws for
success in the Republican Party in the period immediately
afier the war. In addition, Hall was aggressive and
pugnacious and, as a result, Amn supporters determined to
purge him from party politics. They ran Wayne Ryan, a
veteran state semator and close personal friend of the
governor, against Hall in the 1952 primary. The maverick
Hall campaigned on the issue that the party leadership
was trying to "purge” him. Hall's narrow victory eamed
him a statewide following among young, liberal
Republicans because he was fighting the "machine,"
always a popular cause for youthfil voters. During this
term, the Am faction could only curtail Hall's powers in
presiding over the Senate, or as the Topeka Daily Capital
expressed it, they "dehorned" him.(f5)

Despite this "dechorning," Hall continued his crusade
against the Old Guard. Their opposition to the "outsider"
lieutenant governor won him additional support that year
from the younger Republicans, especially in the
legislative chamber. Hall played a key rtole in the
exposure of the Roberts episode, which also increased the
numnber of his enemies. He was continually at odds with
Paul Wunsch, president of the Senate and the most
powerful figure in the Legislature. Because of Hall's
continual criticism of "government by crony" and the
"mess in Topeka," the parfy leaders - Arn, Kansas City
businessman and National Committeeman Harry Darby,
U.S. senators Frank Carlson and Andrew Schoeppel, and
Congressman Ed Reese (known as the "Am, Darby,
Carlson faction"} - were determined to eliminate Hall
from Kansas politics.

When Hall anmounced in January 1954 that he would run
for governor, the Old Guard supported George Templar,
who resigned as U.S. Attommey to rnun in the primary.
Hall, campaigning cn the issue of "the restoration of faith
and dignity in Topeka," narrowly won with 52 percent of
the vote. His theme in the general election was "Let's
Clean Up Topeka as President Eisenhower Cleaned Up
Washington." He casily dispatched democratic newcomer
George Docking of Lawrence with a 40,000 vote
majority, "the biggest majority that Kansas had ever
given a state candidate." He thus replaced the dominant
faction in control of the state govemment and, as he
bragged to the people in his inangural speech, "I am
untder obligation to no one but vou. I have no master but
you."{(fn6)

Hall's sirong support in the House of Representatives
permitted his candidate to defeat the Republican
leaderships "anointed" candidate for speaker, Warren
Shaw, in a party caucus. The governor went on to press
for exdensive state aid to high schools and an increase in
the state budget, issucs that the conservative faction
opposed. His veto of a "Right-to-Work" bill won him
praise from Eisenhower's secretary of labor, James P.
Mitchell, but this action, plus his attempts to clean out the

Statehouse m Topeka, cemented his fate with the QOld
Guard. Although Republican state chairman Lloyd H.
Ruppenthal was a Hall supporter and, in fact had been
his campaign manager in the receat election, he broke
with Hall, especially over the firing of Purchasing
Director Eugene W. Hiatt and over financing for
Republican candidates. Ruppenthal believed that, as party
chairman, he was not the governor’s agent and should
allocate party finances on the basis of the good of the
pasty, not to promote Hall. In addition, Hall wanted state
patronage to go to county workers who supported him
while Ruppenthal supported the tradition that the county
party chatrmen controlled this patronage.

Hall needed friends in the party machinery. To gain
support, Hall asked Old Guard stalwart Wilbur G.
Leonard to head the Revenue and Tax Commission, The
patronage post became available when the incumbent,
Ruppenthal, found he could not devote full time to his
state job and also hold the position of executive secretary
of the Republican Party, a newly created post to which he
had been named. Leonard had experience with the
Alcoholic Beverage Commission, and the govemnor
hoped he could use this expertise 1o straighten out the
administrative problems in the Tax Commission and to
serve as a foil to Ruppenthal and the conservatives who
controlled the state party machinery. Leonard soon joined
forces with Ruppenthal, however, when Hall demanded
Leonard purge the Tax Commission of old time
employees as part of his "clean out the Statehouse"
campaign.(fn7}

On the other hand, Hall won widespread praise in this
campaign. The national press gave him rave reviews.
President Eisenhower, who had won office by stressing
the issue of cleaning up "the mess in Washington,"
lauded Hall as "the kind of forward-looking young man
the GOP must develop.” In 1956, his second year in
office, national columnists extolled Hall’s virtues when he
sought to "prune the deadwood in the state house." He
persuaded the Legislature to increase state aid to high
schools, he increased worker's compensation payments,
and his Right-to-Work veto prompted Time magazine fo
describe him as "a man on the rise.” InKansas GOP
circles, though, the governor was rapidly becoming
anathema, When he called recalcitrant legislators "SOBs"
to their faces, they formed the "SOB Club" and, as a
result, "Kansas did a belly laugh and thin-skinned Hall
was the victim." One of Hall's former supporters
described his problem as wanting "to play every
instrument in the band and lead it too."(fn8)

The Kansas governor visited President Eisenhower. On
his retumn to Topeka, a political opponent wrote the
president's press secretary that Hall utilized this friendly
meeting "for all he is worth, which is not much. .. 1
sincerely hope that no one back there feels that there is
any need 1o play footsie with him. Ie is losing ground
here every day." Hall later received a letter from



Eisenhower that read, in part,

Aside from the personal endorsement [of Republican
governors at their annual convention], your action is
indicative of the teamwork that is so necessary to the
existence of a dynamic Republican organization.
Together we have already accomplished much. I am
confident we shall work together to an even greater
record in the future. (fa9)

Resolved to demonstrate his control over the state party
machinery, Hall decided to select the slate of delegates to
the Republican National Convention, which would meet
in San Francisco i lafe summer 1956 to renominate

Eisenhower and Nixon. Hall's office announced that the
governor would seeck a replacement for Darby as
Republican national committeeman. This solidified the
determination of the anti-Hall forces to crush him. When
the district and state conventions met, they constituted a
test of strength  that defeated Hall. A majority of Old
Guard delegates was chosen, along with Darby as
national committeeman and his veteran cohort, Mrs. C.Y.
Semple, as national committeewoman. The pair was
elected to his fifth four-year term and her second. When
the state convention also chose Ruppenthal and Leonard
as delegates, Hall demanded they resign their party
positions. They declined to do so, and the party apparatus
sustained their decision. The wnanimous election of
Darby and Semple broke tradition as this action of
selecting national committeemen was usually taken afier
the delegation arrived at the convention site.(fn10)

In the Republican primary of 1956, the Old Guard ran
Shaw against Hall. Shaw was bitter over his loss ofthe
speakership the previous year and eager to confiont the
governor and his liberal forces.. His major plank was
unconditional support of Right-to-Work, a popular issue
in astate where organized Iabor was particularly weak
and farmers strongly opposed mions. In a
precedent-shattering  television debate in 1956, Shaw
poitraved Hall as the labor candidate. Hall challenged
Shaw on the question, but the debate altered few votes as
Kansans had already made up their minds on the issue.
The governor, in furn, alleged that Shaw had received a
1-cent kickback from wholesalers who sold gasoline to
the state, and Shaw correctly responded that this was a
routing form of political contributions. This money,
however, went into the ruling party's campaign chest and
party teaders did not distribute any of it to Hall. He had to
raise his own campaign funds, which further provoked
his anger at the party leadership.(fnl1)

Hall printed his letter from the hkighly popular President
Eiscohower in political advertisements under the banner
of Meadership and teamwork" Former Gov. Am
informed Eisenhower's chief of staff, Sherman Adams,
that this had made the Old Guard faction's primary fight
against Hall "difficult by using the personal letter he
received from the president. He has showed it on TV,
read it in his speeches and published it in political ads as

per the enclosed.” Assistant staff member Howard Pyle
penciled anote to Adams atthe bottom of the missive,
"this letter becomes increasingly familiar." Despite this
advantage, Amn predicted success 'in our Kansas project'
at tomorrow's primary ... keep your fingers crossed.” His
assessment was correct as Shaw won the contest by
33,000 votes, George Docking narrowly defeated Harry
Woodring, former governor and secretary of war during
the New Deal, in the Democratic primary by less than
900 votes. Shaw lost the general election to Docking,
however, by alarge margin of more than 100,000 votes.
Hall blamed the loss on the Kansas Republican Party
because: (1) it failed to follow the lead of Eisenhower on
the national level; (2) the Old Guard destroved the unity
of the party, opening the way for a Democratic victory;
and (3) Republican newspapers repeated the
"irresponsible charges of the primary." Other observers
maintained that the issues raised in the Republican
primary demonstrated to [arge numbers of voters that
neither Hall nor Shaw deserved to be govemor. Hall had
his greatest percentage of Ioss in western Kansas and
rural and small town areas. The party split and the
Right-to-Work issue were disastrous to Hall and,
eventually, to Kansas Republicans.{fn12)

The key issues in the primary were so vitriolic that Gov.,
Hall wrote the Kansas aitormey general afterward,
charging that

Shaw and certain members of the Legislature and others
have made and cansed to be printed, written, and other
wise charged that I sold pardons and paroles, that certain
boards and commissions of" the State Government have
entered infto illegal contracts. Literature has been
circulated attacking my patriotism and character - all of
which were intended to expose me to public hatred,
ridicule and deprive me of public confidence. These
charges have been made without evidence of any kind. In
fact, you have requested evidence on such charges but it
has not been produced. I doubt if any governor in the
history of the state of Kansas has been charged with
selling pardons and paroles int such a manmner.

As govemor, Hall planned an investigation and, when
completed, he would ask the attorney general to "institute
prosecution.” "You know," he added, "that this direction
from me [to prosecute] is mandatory."(fnl3) This action
prompted much speculation over Hali's doubtful political
foture.

Hall began a search for a new vocation immediately after
his primary defeat and quickly explored possibilities in
the Eisenhower administration. In December 1956, he
sent Henry Cabot Lodge Jr,, U.S. representative to the
United Nations, a biography with a request for a position
with that organization. Lodge responded that he would
"find out what the prospects are for an appointment for a
man of your caliber and will get in touch with you again."
Lodge appeared to be in no hurry, however, as it was not
until the following May that he reported that Andrew W.



Cordier of the United Nations had notified him that
because there were 21 new ULN. members, all open
positions must go to these nations.

In January 1957, Hall visited New York City to see
William L. White, son of Emporia editor William Allen
White, to exploit this political contact. At the same time,
he contacted the Giessen and Boomer Columbia Lecture
Bureau to arrange to go on the lecture circuit. The
president, Edna Giessen, responded that the burean would
"do everything in our power to promote your interests in
every way, not only financially but from the standpoint of
your prestige and reputation,” adding that she thought
"young Republicans should get around the country more
and I should like to be in a position to help as much as T
can." The bureau amranged some speaking engagemenis
for him before certain groups and with topics appropriate
to his political interests.(fn14)

Hall also visited with Eisenhower officials, investigating
employment possibilities in Washington, D.C. Ile
particularly expressed an interest in a foreign assignment,
Federal patronage in Kansas was controlled by scnators
Schoeppel and Carlson and National Committeeman

Harry Darby. The Republican party machinery in Kansas
appeared more willing ‘to accommodate Hall than were
administration officials. An aide to Sherman Adams
wrote his boss that "Carlson will see Harry Darby ... on
Friday. While Carlson has no objection he feels that
Schoeppel must be consulted before Hall is offered any
specific job." Schoeppel was on an extended trip to Latin
America at the time, but a note at the bottom of the page
instructed "please find out exactly the attitude of Darby
and Semple on this" and another noted that "Harry Darby
Oks Hall for a post." Like Lodge, the administration in
Washington appeared to be in no hurry to place Hall. The
secretary of the Kansas Electric Cooperatives, with Old
Guard maverick Lawrence Blythe as its president,
endorsed Hall for undersecretary of interior in December
1956. Another Adams zide, Robert Gray, happily notified
the coops in mid-January that "you will be interested in
knowing, if you haven't already learned, that Govemor
Hall has recently been appointed to the Supreme Court of
the State ofKansas." Ten days before this exchange,

Gray sent a memo to his boss, cbserving that "I know that
you will be pleased to learn that Hall was appointed to
the Supreme Court in Kansas."(fnl5) This solved the
administration dilemma of finding a position for the
maverick Republican,

In the midst ofthis search for employment, Gov. Hall's
political ally, William Smith, notified him of his intention
to resign from the Supreme Court. While in the hospital
recovering from surgery, Smith discussed this decision
with his family and, given his physical condition, they
strongly urged him to retire. If he waited until January
14, 1957, to retire, he believed Gov. Docking would
replace him with A. Lewis Oswald, thc Democrat who
ran against Smith for his court seat in 1952. Smith
considered this an intolerable situation and the justice

was quoted as saying "if ] resign, you can rest assured I
won't let George Docking mame my successor." He
wanted a liberal as areplacement, so he discussed the
dilemma with kis son Don, a member of Hall's law firm.
Don Smith had aconference with the governor about
whom he would want to nominate to replace his father if
he should retire before Hall's term of office expired.

Hall's immediate response was "how about me?" Smith,
of course, had no objections, but Lt. Gov. John McCuish
would have 1¢ be consulted about this unusuyal
move.(nl6)

The third party io the switch, McCuish, was experienced
in politics and, with his amiable disposition and
connections, appeared on the threshold of a bright future
in the Republican Party. He attended the public schools in
Newton and enrolled at Washburn University, although
he never received a degree. He bought the Evening Star
i Hillsboro in 1931, and then sold it and purchased the
Harvey County News in Newton the following year.
MeCuish discovered an interest in politics and became
Republican County chairman. In this position he actively
worked for Alf Landon, then later for the election of
Payne Ratuer to the governorship. The latter appointed
him to the newly-established Department of Taxation and
Revenue. He was chosen its chair, and Supreme Court
Justice William Smith helped him operate "a smooth
running machine” for the govemor by serving as his
"brains,” another political intrusion by Smith that many
Kansans resented.

MecCuish compiled a good military record in Italy m
World War I, and the Army sent him to Japan in 1950 to
help re-establish that country's newspapers. The veteran
retuned to Newtom in 1952 to direct the Kansas
presidential campaign  for Eisenhower. He was a Hall
man, but proper future actions could blot out this black
mark with the party regulars.(fnl7)

At this point McCuish also was hospitalized and treated
for high blood pressure in the Axtel Clinic in Newton.

Hall had received Smith's resignation on the last day of
December but refused to confirm this to the press. He
telephoned the lieutenant govemor's doctor on Tuesday,

January 1, 1957, to determine the patient's condition, then
called Mrs. Cora "Sis" McCuish to explain the plat. She
discussed it thoroughly with her husband, and on
Wednesday they agreed to participate.

This was too good a secret to keep. Some party regulars
got wind of the agreement, and Wednesday night Sis and
the doctor "answered a battering of telephone calls.” On
Thursday moming, McCuish was dismissed from the
hospital, The head of the highway patro} drove the couple
to Topeka in a patrol car. The Halls and McCuishes
visited Smith in Stormont-Vail Hospital, and at noon they
were driven to the Capitol. A Jowrnal reporter described
Mrs. Hall as "smiling and charming, natty in a black suit
and fur coat.” She was dressed to celebrate her birthday.
Hall immediately announced Smith's decision, tendered



his own resignation as governor, and McCuish was swormn
in to replace him. His first official act was to appoint Hall
to the Supreme Court vacancy, and Supreme Court
Justice Jay S. Parker administered the oaths of office. All
this took place in a matter of minutes. McCuish was then
saluted by a hastily-assembled National Guard unit with
the traditional 21-gun salute. Most Republican politicians
boycotted the festivities. The Kansas City Star observed
that "events moved with bewildering speed” and was "the
culmination of a deal in deepest secrecy.”"(fnl8)

While there was nothing illegal about this "triple switch,"
Kansans reacted immediately and bitterly over what
many considered an "immoral” betrayal. It was useless
for Sen. John Potucek, aDemocrat from Wellington, to
call attention to the fact that Frank Carlson had resigned
as governor under similar circumstances in 1950. When
U.S. Sepator Clyde Reed died in office in 1949, Gov.
Carlson appointed Harry Darby to complete the
remainder of the term, provided the national
committeeman promised not to run for the seat in the next
election. Carlson was ¢lected to the Senate position in
1950 and immediately resigned as governor. The new
chief executive, former Lt. Gov. Frank Hagaman,
appointed him to fill out the term that Darby conveniently
resigned, This sequence of events was accomplished in
order for Carlson to gain a few days seniority over the
other U.S. senators elected that fall. In addition, Am had
some convenient political resignations on his record, as
noted ecarlier. Most Kansas Republicans agreed with
Democratic state chairman Frank Theis who commented
on the triple switch: "I thought Iwas a pretty good title
attorney, but this is the greatest shift of tittes T have ever
seen in such a short time." He called it "the sucker shift -
the thing Notre Dame used in football." Many politicians,
such as former Gov. Woodring and Republican Party
secretary Wilbur Leonard, had "™no comment." Alf
Landon thought it "fortunate for Fred. I think he will
make a good justice,” but noted that the chain of events
was "a complete surprise to me."{(fn19)

The Kansas Citv Times was less generous, finding the
“sorry episode an inglorious end to an inglorious
administration,” The editor said "Hall's stormy career was
wrecked on political manipulations, He gave Kansas the
most violently and personally-partisan adminisiration the
state had ever seen. 'This inglorious end signified a
‘callous disregard for the political decencies that are
honored in Kansas." He considered Hall to be "wholly
without judicial temperament."(f120) Emporia editor
William A. White agreed with Kansas City Times
correspondent Alvin McCoy that this was "a brazen, raw
deal for Kansas justice" and that Kansass "would be
shocked by the brazen maneuver.” Editor Clyde Reed Jr.,
of the Parsons Sun and soon to be agubernatorial
candidate, carefully obscrved that there was "seldom a
dull moment" in Kansas political history. The Salina
Journal 1abeled it the "Topeka Taffy Pull” and predicted:

Hall is a bright enough lawyer to make a good justice if

he wants to be. But this cozy little party confirms the
suspicion that he is a bumn politician. The Kansas reaction
to this taffy pull will be such that Fred Hall will be
permanently benched - and not in the semse of
[Thursday's] seating.

The Wichita Eagle deseribed the scenario as "a march of
the lame ducks," adding "whether these deals to high
public office without voter sanction will react on the
principals in future elections is to be seen. The Kansas
Democrats made lucrative political capital out of
Republican miscues in the recent campaign and may do
so again." The Lawrence Journal World was convinced
that voters would not approve of this "funny business"
and Hall "today does notappear as a great, unselfish
friend of the people," as he had once appeared to be. The
editor continued,

The Old Guard which the Hall followers have been
screaming about for many months, looks pretty good
today. The Old Guard apparently includes all
Republicans who haven't approved of Hall. Whoever they
are and whatever they are, the State of Kansas could use a
few more of them to good advantage right now.

The Prait Tribune agreed that Kansas needed to remove
its Supreme Court vacancies from politics and "name top
jurists ... notdefeated, retired, 'deserving' politicians.”
The Qtiawa Herald believed the govemor "should create
a far better feeling for himself and for the party to remain
aloof from any such political arrangements which are
likely to strike a hot chord of antagonism from the voters
of Kansas."(fn21)

On the other hand, the Hutchinson News Herald observed
that "slick a trick as it is, however, no political realist can
cry shame, It is a tradition in our government to take care
of the lame ducks and here the lame ducks only took care
of themselves." The Hays Daily News correctly reminded
its readers that "Gov. Hall isn't doing anything opponents
in his own party wouldn't do if they were in the driver's
seat. They brought about his defeat for renomination.

This time it is Hall's tum to tag them " More importantly
many editors agreed that the episode made even more
obvious the need to reform the process of selecting

judges.

"Public reaction, as poiled by those close to politics over
the'state," the Kansas City Times editorialized, "has been
universally bad to Hall's maneuver to put himself, a
defeated governor, on the Supreme Court. Some of his
opponents kave almost blown gaskets." There would be
two results from the "jump,” the editor claimed: (1) the
senate would give "careful scrutiny” to Hall appointees
(he had just nominated 51 people to office for the next
Senate to confirm and some were unhappy that one of the
two he had named to the civil service board was one of
the biggest liquor dealers in the state), and (2) there
would be a renewed effort to enact a comstifutional

amendment to take the state courts out of politics. The



Wichita Eagle noted that the Kansas bar, as a whole, had
opposed Hall politicalty and now there were "some biiter
comments expressed” about him, with lawyers wanting
"to change the selection of judges." The Prai Tribune
also pointed out that this "shocker” came just as "the bar
association was considering a plan to appoint district and
Supreme Court justices from recommended attorneys
instead of electing them." Alvin McCoy of the Kansas
City Times hoped "the somry events could result in
constitutional changes that will take the Supreme Court
out of politics, and prevent such schemes forever."(fn22})

In 1940 Missouri pioncered in the so-called Merit Plan
for selecting judges in a nonpartisan manner, but by 1971
only 11 states had followed suit Voters often were
reluctant fo relinquish their right to choose justices
through the traditional ballot box.

The Kansas Bar Association (KBA) had been working on
a method similar to the Missouri idea. The Triple Switch
made their approach more acceptable to Kansans and also
accelerated their efforts to develop a feasible plan of
reform. After the exchange of offices, 30 senators
endorsed the reform proposal. On March 1, 1957, the
upper chamber voted 33 to four to support the Senate
concurrent resolution to present the voters with a
referendum. At the end of March, the lower house added
a few minor changes and endorsed it 88 to 34, just barely
the two-thirds necessary to propose a constitutional
amendment to the voters.

The plan established anonpartisan committee, with the
KBA electing one delegate from each of the state's
congressional districts and the govemor choosing one
nonlawyer from each district. The lawyers across the
state would elect one of their own as chairman. The
committee would send three names to the governor to
select one within 90 days, or the chief justice would make
the selection. After serving at least 12 months in office,
giving time for the voters to become familiar with the
candidate’s voting record, (assuming they would educate
themselves on this question), the justice would stand for
election on anonpartisan ballot in the next general
election. The system would apply to the Supreme Court
and all other state appeilate judges.(fn23)

There seemed to be no overwhelming enthusiasm for the
proposal, No one doubted Hall's qualifications for the
Supreme Court, butthere was widespread disgust over
the manner of his appointment. As a former member of
the state Supreme Couwrt and current chairman of the
judiciary committee of the govemor's commission on
constitutional revision expressed it, this resulted from the
"blitz" change in govemors "alittle more than a year
ago." The KBA endorsed the proposal five to ome
because it conformed to its code ofjudicial cthies in
removing  justices from the realm of partisan
politics.(fn24)

Sen. Potucsk, voted for the proposal, but cautioned that

he "reserved the right to advise people to vote against the
measure.” He and fellow partisans claimed the system
would "bar election of Democrats to the Supreme Court."
Potucek was joined by Fayette Rowe, Republican of
Columbus, who railed against the proposal for 25 minutes
on the Senate floor. He insisted that this would remove
the people’s "God-given right to elect their own judges"
and support for the plan was not justified merely because
"Justice Hall slipped onto the bench." He further wamed
that, under the Missouri Plan, "[Boss Tom] Pendergast
named the judges in Kansas City." :

Both Potucek and Rowe, in cross-examining Sen. Wilfred
Wiegle of Emporia, one of the plan's sponsors, forced
him to admit that under the curreni partisan sysiem about
70 percent "of Kansas judges today get their seat by
appointment.” The Wichita Eagle noted that many
observers believed the voters would not accept the
proposal in the election of 1958, except for the fact that
the Triple Switch was still on their minds. (fn25)

Meanwhile, the Republican Party had not denied
renomipation to one of its governors since Clyde Reed in
1930. This convinced Hall he should seck vindication for
his record as governor by nunning in the Republican
primary in 1958, On April 1, after abare 14 months on
the bench, he tendered his resignation from the court to
Gov. Docking. Rumors were rife that this would occur
and the Democratic governor had already offered the
position to Frank Theis. Democrat Theis was his party's
state chairman and national committeeman and, not
wishing to relinquish these posts, he declined the honor.
Docldng immediately tumed to Schuyler Jackson, then
dean of the Washbum School of Law, who accepted and
became the first Democrat to sit on the high court since
1943. The Topeka Daily Capital noted that the switch
from Hall to Jackson was "handled with a planned
dispatch highly reminiscent of the now famous 'triple
play.” In naming Jackson, Docking reminded Hall that
“this is one of our moves to take the court out of politics
and administer the law (which had not yet been
approved) as the people desire.” Not exactly: Jackson was
an important Democrat and certzinly the original
selection of Theis was politically motivated. Despite Bill
Smith's efforts and fervent desire, his seat was taken by a
Democrat.(fn26)

Clyde Reed Jr, publisher of the Parsons Sun since his
father's death, was Hall's principal opponent in the
primary. During the campaign both Reed and Hall
carefully refrained from attacking each other in an effort
to avoid further damage to the party. Reed maintained the
"high road" throughout the campaign process. Both he
and Hall devoted most of their time to attacking the
Docking administration. Hall particularly claimed that the
Democrat had brought Kansas state, city, and county
governments "to the brink of financial disaster.” Hall,
however, could not shake his negative image in the minds
of Republicans. Reed swamped him m the August
primary with a five-to-one majority. In his loss to Shaw



although the fracas produced a significant judicial reform,
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