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Senate Commerce Committee
RE: SB93

Chairman Lynn
Vice Chairman Wagle
Committee Members

My name is William Miller. I represent The American Subcontractors Association
and Midwest Crane and Rigging, LLC. ASA represents subcontractors and
supphers in Kansas and Western MlSSOIll‘l Midwest Crane is a crane rental service
with locations in Olathe and Topeka in Kansas and St. Joseph in Missouri.

I am here in opposition to SB 93. This proposed bill has been presented to the
Legislature several times over the last 6 years with very few changes. It was bad
when first introduced and is bad today. It unfairly targets subcontractors and
suppliers who in good falth supply goods and services to the construction industry.
In 2010, this bill was sent to the Judicial Council for stady and recommendation due
to the large number of opponents and the controversial nature of it. I served on the
Council for 18 months and the Council was unable to-reach any consensus on this
bill and ended with no recommendation.

Over the last 8 years, Kansas has gorie from a state that had almost no payment
protection for subcontractors and suppliers to one of the top 2'states in the Union
for payment protection for these groups. SB 93 seeks to erode these protections that
past Legislatures felt were vital to secure payment for work and materials provided
for both public and private projects in Kansas. :

The current lien law requires notice to be given to general contractors and owners
of amounts due in order to extend the time for lien filing from 90 days to 150 days to
preserve lien rights. Those that fail to notify and extend, lose their lien rights
already under the current law. Few
wait 90 days to extend their rights and most supphers require payment
in 30 days. Current payment law requires payment to subs and suppliers within 45
days for both public and private projects. The current lien law has worked well
since the last revision in 2005 that extended the time for filing to 150 days from 90

. days if notice is given to the general contractor and the owner prior to the 90 day
deadline.
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Most construction contracts require a schedule of values to be filled out and
approved prior to starting work or furnishing materials on a project. This schedule
requires a list of suppliers and sub-subcontractors that a first tier subcontractor
contracts with. It lists the name of the sub-sub or supplier and includes the value of
that contract. The general should already know who the subcontractors are. This
schedule serves as a milestone marker for monthly payments to the subcontractor.
This schedule of values is approved by the general contractor/’construction manager
and in most cases by the architect before and work is done.

I have attached 3 pages from a standard ATA contract that has been widely used for
many years. It refers to the schedule of values.as well as product submittals that are
required from equipment suppliers that are sent to the general contractor and to the
architect. This is another proof that the general contractor has to know who the
primary suppliers of equipment and services are and the value of those materials
and services. Article 4, sections 4.1.6 and Article 12, section 12.2 show that evidence
of payment to these sub-subcontractors and suppliers have been paid is required, if
requested by the general contractor.

This bill, if passed, would likely cause suppliers to require payment in advance of
ordering or delivering any equipment or materials which would certainly adversely
impact the construction industry in Kansas. I urge this Committee to reject this
proposed bill. This SB 93 should not be a substitute for poor management of
construction projects. The tools are there. All the general contractors need to do is
use them. '

William Miller

Government Relations Chairman
American Subcontractors Association
Midwest Crane and Rigging, LL.C
Managing Member




33.2 The Contractor’s claims for services or materials provided the Subcontractor shall require:
1 seven days’ prior written notice except in an emergency;
2 written compilations to the Subcontractor of services and materials provided and
charges for such services and materials no later than the fifteenth day of the following
month.

3.4 CONTRACTOR’S REMEDIES

«:1fthe:Subco: tor defaults or neglects to carry out the Work in accordance with this
in three working days after receipt of written notice from the Contractor
ue correction of such defauh or neglect with diligence and promptness,

and direct the Subcontractor’s Work, and shall
d performing the Subcontractor’s Work to avoid
fthe Contractor, other subcontractors or Owner’s

with the performance of this Subcontract throﬁgh the period covered by previous payments
rece1ved from the Contractor, and shall :furnish satisfactory evidence, when requested by the
Contractor, to venfy compliance with the above reqmrernents

417 The Subcontractor shall take necessa;ry precautions to protect properly the Work of other
subcontractors from damage caused by operations under this Subcontract.

418 The Subcontractor shall cooperate with the Contractor, other subcontractors and the
Owner’s own forces whose Work might interfere with the Subcontractor’s Work. The
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114 - Ifan application for payment is received by the Contractor after the application date fixed
above, the Subcontractor’s Work covered by it shall be included by the Contractor in the next
application for payment submitted to the Architect.

1.5  Each apphcatlon for payment shall be based upon the most recent schedule of values

submitted by the Subcontractor in accordance with the Subconnact Documents. The schedule of

values shall ‘allocate the - entire Subcontract Sum among the various portions of the

Subcontractor’s Work-and be prepared in such form and supported by such data to substantiate

its accuracy as the Contractor may require. This schedule, unless objected to by the Contractor,
shall be used as abaSIS for rev1ewmg the Subcontractor s apphcatlons for payment.

1.6 Apphcatlons f01 payment submltted by the Subcont1 actor shall mdlcate the percentage of
completmn of each portion of the Subcontractor’s Wo1k as of the end of the perlod covered by the
apphcatlon for payment. e

11 7 Sub ect to the p10v151ons of the Subcontract Documents, the amount of each progless
payment shall be computed as. follows

.71 Take that por tlon oof the Subcontract Surmi properly allocable to completed. Work as
determined by multlplymc the percentage completion of each portion of the Subcontractor’s
Work by the share of the total Subcontract. Sum allocated to that portion of the Subcontractor’s
Work in the schediile of values, less that percentage actually retained, if any, from payments to the
Contractor on account of the Work of the Subcontractor. Pendmg final determination of cost to
the Contractor of changes in the Work which have been properly authorized by the Contractor,
amounts not in dispute shall be included to the same extent provided in the Prime Contract, even
though the Subcontract Sum has not yet been adjusted; :

1.7.2  Add that portion of the Subcontract Sum properly a locable to materials and equipment
delivered and suitably stored at the site by the Subcontractor for subsequent incorporation in the
Subcontractor’s Work or, if approved by the Contractor, suitably stored off the site at a location
agreed upon in writing, less the same percentage retainage required by the Prime Contract to be
applied to such materials and equipment in the Contractor’s application for payment;

11.73  Subtract the aggregate of previous payments made by the Contractor; and

1174 Subtract amounts, if any, calculated under Subparagraph 11.7.1 or 11.7.2 which are related to
Work of the Subcontractor for which the Architect has withheld or nullified, in whole or in part,
-a certificate of payment for a cause which is the fault of the Subcontractor.

1.8 Upon the partial or entire disapproval by the Contractor of the Subcontractor’s applica-
tion for payment, the Contractor shall provide written notice to the Subcontractor. When the basis
for the disapproval has been remedied, the Subcontractor shall be paid the amounts withheld.

11.9 SUBSTANTIAL COMPLETION
1.9.1  When the Subcontractor’s Work or a designated portion thereof is substantially complete
and in accordance with the requirements of the Prime Contract, the Contractor shall, upon
application by the Subcontractor, make prompt application for payment for such Work. Within
30 days following issuance by the Architect of the certificate for payment covering such ©1997 A1A®

: . . . - AIA DOCUMENT A401-1997
substantially completed Work, the Contractor shall, to the full extent allowed in the Prime
C ak t to the Subcontractor, deducting tion of the funds for the concansRacs

ontract, make payment to the Subcontractor, deducting any portion of the funds for the ¢\ /zconTRACTOR

Subcontractor’s Work withheld in accordance with the certificate to cover costs of items to be  AGREEMENT
completed or corrected by the Subcontractor. Such payment to the Subcontractor shall be the
entire unpaid balance of the Subcontract Sum if a full release of retainage is allowed under the
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Prime Contract for the Subcontractor’s Work prior to the completion of the entire PrO]ect If the
Prime Contract does not allow for a full release of retainage, then such payment shall be an
amount which, when added to previous payments to the Subcontractor, will reduce the retainage -
on the Subcontractor’s substantially completed Work to the same percentage of retainage as that
on the Contractor’s Work covered by the certificate.

»ARTICLE 12 FINAL PAYMENT

12.1 . Final payment constituting the entire unpaid balance of the Subcontract Sum, shall be
made by the Contractor to the Subcontractor when the Subcontractor’s Work is fully performed
in accordance w1th the requ1rements of the Subcontract Documents, the Architect has issued a
certlﬁcate for payment covering the Subcontractor’s completed ‘Work and the Contractor has
‘recelved payment om the Owner. If, for any cause which is not the fault of the Subcontractor, a
certificate for payment is not issued or the Contractor does not receive timely payment or does
not pay th “SubContractor within three working- days after receipt of _Payment from the Owner,

e Subcontractor shall be made'upon demand. -
‘-(Insert pzovzszon or earlier final payment to the Subcontractor, if applicable.)

122 Before issuance of the final payment the Subcontractor, if requ1red shall submit evidence
sausfactory to the Contractor that all payrolls, bills for materials and equipment, and all known
‘mdebtedness connected w1th the Subcontractor’s Work have been sausﬁed

ARTICLE 13 INSURANCE AND BONDS
L B The Subcontractor shall “purchase - and maintain insurance of the followmc types of
' coverage and hmlts of liability:

132 - Coverages, whether written on an occurrence or claims-made basis, shall be maintained
without interruption from date of commencement of the Subcontractor’s Work until date of final
payment and termination of any coverage required to be maintained after final payment to the
Subcontractor :

133 Certiﬁcates of insurance acceptable to the Contractor shall be filed with the Contractor
prior to commencement of the Subcontractor’s Work. These certificates and the insurance
policies required by this Article 13 shall contain a provision that coverages afforded under the

policies will not be canceled or allowed to expire until at least 30 days’ prior written notice has ﬁllptgbgécutdlé;d? A401-1997
been given to the Contractor. If any of the foregoing insurance coverages are required to remain  coNTRACTOR-

in force after final payment and are reasonably available, an additional certificate evidencing ~ SUBCONTRACTOR
continuation of such coverage shall be submitted with the final application for payment as ACGREEMENT
required in Article 12. If any information concerning reduction of coverage is not furnished bythe  1he American Institute
insurer, it shall be furnished by the Subcontractor with reasonable promptness according to the  of Architects
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