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The Kansas Human Rights Commission (“KHRC”) urdes@ommittee to recommend passage of
H.B. 2335 amending the disability discriminatiomyisions of the Kansas Act Against Discrimination
("KAAD”) as enforced and administered by the KHR&s discussed in more detail below, H.B. 2335
would conform the KAAD to the Americans with Dishiés Act, as amended (“ADA”). However, this is
not merely a case of “follow the leader.” InsteddB. 2335’s passage would (1) ensure the contifiogd
of vital federal money to support the KHRC'’s opemas, (2) eliminate confusion and reduce compliance
costs for Kansas businesses, and (3) provide fwsistent protection for Kansas employees from ufubw
discrimination based on a disability.

l. Background
A. The KAAD was Modeled After the ADA.

Originally, the KAAD protected individuals from dismination based on a “physical handicap.”
However, in 1990 then-President George H.W. Bughesl into law the Americans with Disabilities Adh
relevant part, the ADA prohibited employer’s with @r more employees from discriminating against
qualified individuals with disabilities. The ADArtadly defined an individual with a disability aparson
who “has a physical or mental impairment that satusally limits one or more of such person’s madifar
activities, has a record of such impairment, esegarded as having such an impairment.” 42 U.8.C.
12102(2).

Those same broad definitions were brought intddthAD in 1991 when the Kansas legislature
amended it to conform to the then-newly adopted AOAose 1991 amendments changed the KAAD from
prohibiting discrimination due to “physical handitdo the more expansive prohibitions against dlggb
based discrimination found in the ADA. Those anmeadts were made with strong support and were
integral in protecting Kansans with disabilitiesrfr discrimination.
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B. The U.S. Supreme Court Significantly Narrowed the A’s Coverage by Limiting the
Definition of Disability.

Despite the original ADA’s broad statutory languatte United States Supreme Court had issued
several decisions restrictively interpreting andoxing the definition of “disability.” The resultas
confusion, a narrowing of the ADA’s coverage, amel perception that the ADA’s original intent hagbe
undercut.

First, in a “trilogy” of cases, the U.S. Supremeu@aeverely restricted the original broad sweep of
the ADA. Those cases were:

e Sutton v. United Air Lines, Inc527 U.S. 471 (1999): In this case, the Courd hieht
whether an individual has a disability must be deteed with reference to any mitigating or
corrective measures the individual uses to offsetffects of a physical or mental
impairment. The Suttoplaintiffs, who were legally blind, were foundlte not “disabled”
under the ADA because they had corrected visioouin the use of eyeglasses.

e Albertson’s Inc. v. Kirkingburg527 U.S. 555 (1999): In this case, the Courd fight the
mitigating measures rule articulated in Sutémplied not only to artificial measures, but to
“measures undertaken, whether consciously or nit,thve body’s own systems|,]” so that a
person’s natural ability to compensate for theaf@f an impairment must be considered
when deciding whether the individual had a disapili

e Murphy v. United Parcel Service, In&27 U.S. 516 (1999): In this case, the Courd fie¢
Plaintiff was not disabled under the ADA becausehyipertension/high blood pressure was
controlled by medication which was considered taImgitigating measure.

Second, the Court further restricted the ADA’s scopToyota Motor Mfg. of Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002). In that case, the Coud L&t the ADA’s definition of disability “needs to
be interpreted strictly to create a demanding stethdf qualifying as disabled.” The Court furtfieund
that in order for an individual to meet the defonit of disability by being substantially limited the major
life activity of working, an individual must be mleded from a class of jobs or a broad range dof.job

These four cases severely hampered the ADA’s raadhn a sense set the ADA apart from the
nation’s other civil rights laws by imposing a pragption of narrow, rather than broad, coverage.

C. The U.S. Supreme Court’s Cramped View of the ADA'€Coverage was Imported Into
the Kansas Court’s Interpretation of the KAAD.

In Seaman U.S.D No. 345 v. KCCR and Re#lKan. App. 2d 521 (1999)(review denied by the
Kansas Supreme Court), the Kansas Court of Apaelpted the U.S. Supreme Court’s approach in
interpreting the KAAD’s disability provisions. bhat case, the Complainant was an insulin-dependent
diabetic and had other conditions related to habelies. The Court of Appeals found that correaiive
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mitigating measures should be considered in detengniwhether the individual was disabled. The tour
first noted that “the KAAD is modeled after the ACehd, therefore, federal court decisions are psrgeia
authority” in interpreting the Kansas law. In find that the plaintiff was not disabled becausedabetes
was presently controlled by insulin, the court addpthe restrictive ADA rulings of the U.S. Supre@wurt
as the basic standards for interpreting the KAAD.

As a result of the U.S. Supreme Court’s decisigmsthe importation of those decisions into the
interpretation of the KAAD, individuals claimingdhthey have been discriminated against basedein th
impairments have been unable to proceed with ti@ims because they could not meet the unintended a
court-imposed demanding standards related to whitbg had a covered disability. Accordingly, pest
and courts spent much of their time and resounsakyzing whether a person was technically disabled
enough to warrant coverage under the ADA or the KAAstead of analyzing whether the person was
subjected to unlawful discrimination. This becaangause of frustration and prevented the legal and
administrative systems from fully assessing whethemperson was discriminated against despite being
otherwise qualified, which is the real issue thdefal and state laws were intended to address.

D. Congress Amended the ADA to Restore its Original Brad Protections.

The frustration surrounding the narrow view of &Ai@A’s coverage led directly to Congress’
passage of bipartisan legislation to amend the A@restore its original broad coverage. The Anaeric
with Disabilities Act Amendments Act ("ADAAA”) becae effective January 1, 2009. The ADAAA
effectively overruled, by statute, the federal ¢caases narrowly interpreting the ADA and replattex
focus of the analysis on whether unlawful discriation had taken place. However, Congress couldamok
cannot, overrule by statute the interpretatiorhefKAAD. Accordingly, while the federal statutesiaeen
restored to its original intent, the Kansas Act iigaDiscrimination remains constricted by the Kass
Court of Appeals decision in Seamanke the ADAAA, the only way to effectively rese the KAAD to
its original broad promise of protection from distination based on an otherwise qualified indivitkia
disabilities is by statutory amendment.

Il. H.B. 2335 Seeks to Restore the KAAD’s Original Brad Protection Assisting the KHRC
Achieve its Mission of Eradicating Discrimination,Assisting Kansas Employers to Comply, and
Protecting Nearly All Kansans From Unlawful Discrimination on Account of a Disability.

Like the ADAAA, H.B. 2335 seeks to amend the KAADdarify key definitions. Consistent with
the ADAAA, the bill eliminates consideration of mgiating measures (except for ordinary eyeglasses or
contact lenses), favors broad interpretation as&dility,” recognizes that an impairment that issegdic or
in remission remains a disability if it would sudastially limit a major life activity when activeygvides a
non-exhaustive list of what can be considered médgactivities, provides clarification regarditige
terminology about major bodily functions, providgarification as to the “regarded as” disabled simns,
and is otherwise intended make the KAAD and the ABAprovisions similar. Bringing the two statutes
into conformity will assist each of the KAAD’s tleeonstituents — the KHRC, Kansas employers, and
Kansas employees.
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a. H.B. 2335 is Vital to the KHRC Continuing its Missbn to Eradicate Discrimination in
the State of Kansas.

Passage of H.B. 2335 assures the continued rexfesminificant federal funds associated with the
investigation of disability complaints and the KHR®@perations. The KHRC is party to a work sharing
agreement with the U.S. Equal Employment Opporyu@i@mmission (EEOC) to investigate allegations of
discrimination arising under both the federal arahgas anti-discrimination statutes. That agreement
premised on a finding that the state law is in &igal conformance with the federal law. Becatirgetwo
statutes now have widely different definitions @oderage, the KHRC has made special arrangemetits wi
the EEOC to continue to receive payment for ingasiing disability cases that fall within the juristibn of
both the KHRC and the EEOC. However, the speciahgement could be unilaterally revoked at angtim
and the federal funds that flow to the KHRC for imeestigation of those cases would cease.

In State Fiscal year 2011, the KHRC received 9&&ruomination complaints in the areas of
employment, housing, public accommodations, andilim® in conjunction with traffic stops. For all
complaints received, 256 complaints cited allegeshhility discrimination. Disability was the seabn
highest basis cited. 236 employment complainegalli discrimination on the basis of disability.

Of the 236 alleged employment discrimination camirgk filed on the basis of disability, an
estimated 159 were jointly filed with the EEOC andestigated by the KHRC. At a rate of $600 peyega
the EEOC will pay the KHRC an estimated $95,40QHerinvestigation of these cases.

The remaining disability discrimination complaimtsre either first-filed with the EEOC or filed only
with the KHRC, for which we would not have receiveegayment from the EEOC.

b. H.B. 2335 Will Assist Kansas Employers By Clarifyiig the Law and Reducing
Compliance Costs.

Presently, most Kansas employers are subjecttierdite broad definitions under the ADAA or the
more narrowly construed definitions of the KAAD eepling on the number of employees they retain.
Trying to comply with two different laws with twdfterent sets of requirements and definitions adds
unnecessary and costly confusion for employersisga& comply with their responsibilities. Bringjrthe
KAAD into conformity with the ADAAA will eliminatethat confusion and apply the same rules to all
covered Kansas employers. That consistency aredagagpplication will assist in securing compliandgéh
the laws and lower the associated compliance costs.

Further, H.B. 2335 is not controversial legislatamit contains precisely the same compromises that
won the ADAAA wide-spread and bipartisan suppdihe ADAAA was supported by the entire Kansas
Congressional delegation, was signed into law byp#Aresident Bush, and was supported by many
employer and industry advocacy groups such as tBeChamber of Commerce and the National
Association of Manufactures.

Finally, H.B. 2335 will allow the KHRC to continue investigate disability claims arising from
Kansas workplaces. Having Kansans, appointeddy#nsas Governor, approved by the Kansas
Legislature, investigate and remedy Kansas probfmmades a more convenient forum for the parties @
better public policy for the State.
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C. H.B. 2335 Will Assist Kansas Employees By OfferinBroad Protections from Unlawful
Discrimination.

Last, but certainly not least, H.B. 2335 will cante Kansas’ longstanding tradition of ensuring
equality to all of its citizens. Whether a Kansaprotected from unlawful discrimination and cavé that
claim resolved by the Kansas Commission on HumghtRishould not depend on the continued reliance on
a line of discredited and discontinued federal toases. Whether the employer is covered by dray t
KAAD or by both the KAAD and the ADA, employees st be provided with the same basic freedom
from unlawful discrimination.

. Conclusion

The bottom line is that the KHRC believes that H2B35 would help effectuate the original intent
behind the 1991 amendments to the KAAD, help th&rKHtontinue its mission during times of
significantly reduced state resources and fundngls, assist employers in complying with the law’s
requirements, and assist employees by extendiragllipmtection from disability-based discrimination.
Accordingly, we urge the Committee’s favorable @cton the bill.

Credits:
Joseph F. Mastrosimone, former KHRC Chief Legalitdel



