TESTIMONY OF JOHN C. PETERSON
SENATE JUDICIARY COMMITTEE
2011 SB7
NEUTRAL - PROPOSED AMENDMENT
January 27, 2011

Mr. Chairman, members of the Committee.

The Commission recognized the need for and included in SB 7 a “decay” or “look back”
provision. That provision sets a specific date after which offenses are counted as prior offenses.

Page 65, Section 25, line 33:

(u) When determining whether a conviction is a first, second, third,

fourth, or subsequent conviction of a violation in this section: (1)

convictions for violations . . . or entering into a diversion agreement . . .

shall be taken into account, but only convictions or diversions occurring

on or after July 1, 1996. Nothing in this provision shall be construed as

preventing any court from considering any convictions or diversions

occurring during the person’s lifetime in determining the sentence to be

imposed within the limits provided for a first, second, third or subsequent

offender(sic);

Prior to that time records either were not kept or were inconsistently maintained. Also
that date was 5 years prior to July 1, 2001, and until July 1, 2001, the law had a 5 year rolling
decay period (i.e., offenses were considered a prior offense only if they occurred in the preceding
5 years).

However, I would suggest that the date for the look back should be changed to 2001.

That is the effective date of the major enactment, then SB 67, in which DUI related
penalties were significantly increased. Notably in that bill, instead of a 5 year rolling decay of
convictions or diversions, the look back was for life.

So prior to July 1, 2001, an individual if they pled guilty or took a diversion, did so under
a set of rules whereby after a 5-year period it would no longer be considered a prior offense.
After July 1, 2001—all were on notice that the rules had changed and that any offenses would
never decay. With these increased penalties, fundamental fairness would dictate the date for the
beginning of the “look back™ provisions would be July 1* of 2001.

I would therefore suggest an amendment by striking “1996” and inserting “2001” on page
65, section 25, subsection (u)(1) and of striking the sentence immediately following that as being

inconsistent with the decay language immediately above.
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shall not be required 1o, may clect one or two of the three prior o
submission ot the case 10 the fact finder,

@) () Upon a third or subsequent conviction, the judge of any court
in which any person is convicted of violaling this section, may revoke the
person's license plate or temporary registration certiticate of the motor
vehicle driven during the violation of this section for a period of one year,
Upon revoking any license plate or temporary registration certificate
pursuam to this subsection, the court shall require chat such license plate
or lemporury registration certiticate be survendered to the court.

means-th er-etgrafma-otalcoholper—to0-millititers-of-bleed-ar-per
HO-Hiers-ofbreath:

Er—imprisoament’—shal—include—ary—restrainecd—environment—in-

whieh-the-conrtand-aw-enforeement-agensy-intendtoretain-ensiody-and
eontrol-ofa-defendant-and-such—envirenment-has-been-upproved-by-the

bon t9st g ing-body-ofaehy: -
S "Brug-inetudes-toxte—vapors-as-such-term-ts-defined—in4taSAc
2009-Stipp—= 2
tw) (1) The amount of the increase in ftines as specitied in this

section shall be remitted by the clerk of the district court to the state
rreasurer in accordance with the provisions of K.S.A. 73-42135, and
amendments thereto. Upon receipt of remittance of the increase provided
in this act, the state treasurer shall deposit the entire amount in the state
weasury and the state treasurer shall credit 50% rto the community
alcoholism and intoxication programs fund and 50% (o the department of
corrections alcohol and drug abuse treatment fund, which is hereby
created in the state treasury.
fo—Ypon-every-eonvictonoHa—violaton—ofthis-section—the-court
sha-order—such—persen—to-submit—to—a—pre-sentence—tdeohol-and-drug-
" nbtiye-evatuation—purstant-te—SA—5-+008-and-emendments—therete-

Stich—pre-senienee—evatuation—shat—be—made—nvyatable—und—shal—be-

congidered-by-the-sentencing-evtrt
o (u) IVhen determining whether a conviction is a first, second, third,
Jourth or subsequent conviction of a violation of this section:

(1) Conviciions for a violation of this section, or a violation of an
ordinance of any city or resolution of any county which prohibits the ucts
that this section prohibits, or entering into a diversion agreement in licu
of further criminal proceedings on a complaint alleging any such
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violations, shall be taken into accodnt, but only convictions

or diversions

(=)

oceurring on or afier July 1, tbm.u it

“2001"

ST n D WO —

o =

3

SB7 66

(2) any n.c:,:.n:&m Jor a violation of the following sections
occurring during a person's lifetime shall be taken into account: ()
Section 2, and cinendments thereto; (B) K.S.A. 8-2,144, and amendments
thereto; (C) K.S.A. 32-1131, and amendments thereto; (D) subsection (q)
(3) of scerion 40 of chapier 136 of the 2010 Session Laws of Kansas, and
amendiments thereto; (E) subsection (g) of section 48 of chapter 136 of
the 2010 Session Laws of Kansas, and amendments thereto; and (F)
uggravated vehicular homicide, K.S.A. 21-3405a, prior (o its repeal, or
vehicular bauery, K.S.A. 21-3405b, prior 10 its repeal, if the crime was
commited while commining a violation of K84 8-1567, and
amendments iherelo;
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