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MINUTES OF THE ETHICS AND ELECTIONS COMMITTEE

The meeting was called to order by Chairman Terrie Huntington at 9:37 a.m. on March 11, 2011, in Room
144-S of the Capitol.

All members were present except for:
Senator Kelsey — excused
Senator Reitz — excused
Senator Brungardt — excused
Senator Petersen - excused

Committee staff present:
Mike Heim, Office of the Revisor of Statutes
Jill Shelley, Kansas Legislative Research Department
Reed Holwegner, Kansas Legislative Research Department
Ellen Martinez, Committee Assistant

Conferees appearing before the Committee
Representative Ann Mah, Kansas House of Representatives
Brad Bryant, Deputy Assistant Secretary of State, Elections and Legislative Matters

The Chairman called the meeting to order and asked for a motion to approve the minutes from January 13,
January 19, January 26, January 27, February 3, February 9, February 10, February 16, February 17, and
February 18. Senator Schmidt moved, seconded by Senator Faust-Goudeau. Motion carried.

The Chairman opened the hearing on SB 222 - Relating to voter identification. Staff provided the Fiscal
Note for SB 222 from the Division of the Budget. (Attachment 1)

Representative Ann Mah testified as a proponent that no state in the nation has the requirements set out in
HB 2067. SB 222 is a more common sense approach to voter identification. (Attachment 2)

Brad Bryant, Deputy Assistant Secretary of State, Elections and Legislative Matters, testified as an
opponent. HB 2067 is a better alternative, legally defensible and enforceable. (Attachment 3)

Ryan Kreigshauser, Deputy Assistant Secretary of State for Policy, stood for questions comparing the
Georgia and Arizona Voter ID bills to HB 2067.

There being no further testimony, the hearing was closed.
The Chairman thanked everyone who came back a third time to testify.
The next meeting is scheduled for March 16, 2011.

The meeting was adjourned at 10:37 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to the individuals
appearing before the committee for editing or corrections. Pagel
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Landon State Office Building
900 SW. Jackson, Room 504
Topeka, KS 66612

Steven J. Anderson, CPA, MBA, Director Division of the Budget Sam Brownback, Govemor

March 9, 2011

The Honorable Terrie Huntington, Chairperson
Senate Committee on Ethics and Elections
Statehouse, Room 235-E

Topeka, Kansas 66612

Dear Senator Huntington:
SUBJECT:  Fiscal Note for SB 222 by Senate Committee on Ways and Means

In accordance with KSA 75-3715a, the following fiscal note concerning SB 222 is
respectfully submitted to your committee.

Under current law, first-time voters are required to provide a form of valid identification
when they vote and registered voters are not. SB 222 would require all voters to provide a valid
form of identification when they vote. The bill would prohibit a county election officer from
providing a mail-in advance voting ballot to a person without verifying that the signature of the
person matches that on file in the county voter registration records. Forms of valid identification
for first-time voters applying to receive a mail-in advance voting ballot would no longer include
a utility bill, bank statement, paycheck, government check, or other government document that
shows the applicant’s name and address. However, registered voters applying to receive an
advance voting ballot in person would be allowed to submit the following forms of valid
identification with the application: a current and valid Kansas driver's license or non-driver's
identification card, utility bill, bank statement paycheck, government check, or other government
document that shows the applicant’s name and address.

SB 222 would require voter registration applications to include a box for the county
election officer or chief state election official to check to indicate whether the applicant has
provided the information necessary to assess the eligibility of the applicant. When the county
election officer or Secretary of State has verified United States citizenship by obtaining Kansas
driver's license numbers, Kansas non-driver's identification card numbers, or Social Security
numbers electronically, the county election officer or Secretary of State would be required to
reject any application for voter registration where satisfactory evidence of United States
citizenship cannot be verified. The bill would increase the penalty of the crime of election
perjury or false impersonation of a voter from a severity level 9 to a severity level 8, nonperson
felony. The penalty for the crime of voting without being qualified would be a severity level 8,

Ethics and Elections Committee
Attachment |

/

Date - (1-1)




The Honorable Terrie Huntington, Chairperson
March 9, 2011
Page 2—Fisc_Note Sb222

nonperson felony. The bill would increase the penalty of the crime of election tampering from a
severity level § to a severity level 7, nonperson felony.

The bill would make the penalty for the crime of voting more than once a class A
misdemeanor. Upon a second or subsequent conviction the penalty would be a severity level 9,
nonperson felony. SB 222 would move the date of the county canvass of election results from
Friday to Monday following the election. The bill would move from Monday to the second
Thursday following the election, the date when the county election officer may move the canvass
if prior notice is published in a newspaper with general circulation in the county. The bill would
also require the Secretary of State to design and implement a voter outreach campaign to inform
voters of the new identification requirements through the use of advertisements, public service
announcements, broadcast television, radio, cable television, and the websites of the Secretary of
State and the Governor. ‘

Beginning July 1, 2012, the Secretary of State would be required to investigate past
occurrences and current opportunities for voter fraud in the use of electronic voting systems and
report to the Legislature on the fifteenth day of each legislative session, findings and a plan to
prevent instances of voter fraud. The Secretary of State would be required to adopt the rules and
regulations necessary to implement the provisions of the bill. However, the provisions would
have no force and effect if funding was not appropriated to implement them. In addition, the
provisions in the bill could be severed if they were found to be unconstitutional. The bill
includes a provision that would preclude from liability for damages the Department of Revenue
or employees acting within their scope of employment resulting from any claim based on the
transfer of any motor vehicle record information to the Secretary of State that is required or
permitted by law.

Estimated State Fiscal Effect
FY 2011 FY 2011 FY 2012 FY 2012
. SGF All Funds SGF All Funds
Revenue -- -- - --
Expenditure - - $65,000 $65,000
FTE Pos. -- -- - --

The Secretary of State indicates that SB 222 would increase expenditures from the State
General Fund by $65,000 in FY 2012 and $185,000 in FY 2013. The FY 2012 expenditures
would include a one-time cost of $10,000 to program the system for verifying driver’s license
and Social Security numbers; a one-time cost of $5,000 to develop training materials for county
election officers; a one-time cost of $10,000 to develop training materials for poll workers; and
$40,000 to produce and air radio advertisements and to publish newspaper advertisements in
every county. The FY 2013 expenditures would include $60,000 for the production and airing of
radio advertisements and publishing newspaper advertisements in every county and $125,000 to
produce and air advertisements on broadcast television and cable television media. The agency
indicates that the costs associated with implementing the remaining provisions of the bill would
be negligible and could be absorbed within existing resources. The Kansas Sentencing
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Commission indicates that SB 222 would have no fiscal effect on the adult prison system. Any
fiscal effect associated with SB 222 is not included in The FY 2012 Governor’s Budget Report.

Sincerely,

vy

Steven J. Anderson, CPA, MBA
Director of the Budget

cc: Christy Myers, Secretary of State’s Office
Steve Neske, Revenue
Melissa Wangemann, KS Association of Counties

NS




STATE OF KANSAS
HOUSE OF REPRESENTATIVES

3351 SE MEADOWVIEW DR.
TOPEKA, KS 66605
785-266-2434

STATE CAPITOL
TOPEKA, KANSAS 66612
785-296-7668
ann.mah @ house ks.gov

ANN E. MAH

; S3RD DISTRICT

SENATE ETHICS AND ELECTIONS COMMITI’EE
CHAIRMAN SENATOR HUNTINGTON
" " TESTIMONY SB 222

Thank you for hearingthis blll today. First, I'd’like to say that | had no intention of writing a
voter identification bill this session. But after hearmg HB 2067, reviewing court orders, and
talklng to Kafisas eléction officials and officials iri‘other states, | knew we needed a more
common sense approach. Kansas voters want secure elections — but not at the cost of their
right to vote. Elections in Karisas-are safe and secure. Reports of election fraud are minimal
compared to the total votes'cast. SB 222 keeps electlons safe and ensures that those who have

the legal right to vote gét to do so

SB 222 makes changes to current law regarding advance voting, showmg |dentn°|cat|on at the
polls, and voter registration. A chart of the key differences between SB 222 and HB 2067 is
attached to my testimony, along with a document summarizing court orders on voter ID laws.
'l discuss here the reésons why | believe SB 222 is a better approach. L

ADVANCE BALLOTS

If there is an opportunity for voter fraud, it is greater with mail-in advance ballots than with
voting in person at the polls. Both bills require that the election office verify signatures when
voters request an advance ballot by mail. Many election offices do signature verification today
as a matter of practice. In SB 222 the voter is allowed to provide a broader range of forms of
identification in addition to the forms of identification allowed in HB 2067, including the last
four digits of the voter’s social security number. The SSN is perhaps the easiest piece of
identification to provide and easy for the election office to verify.

If the voter is voting in advance in person, the procedures are the same as on election day in
terms of providing identification. All voters must provide identification, but SB 222 allows a
broader range of IDs in addition to a photo ID.

Ethics and Elections Committee
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VOTING AT POLLS ON ELECTION DAY

All voters must provide identification, but SB 222 allows for a broad range of IDs, similar to
what the state of Missouri requires. This is important because requiring a photo 1D puts in
place a barrier to voting that is unnecessary to secure elections and expensive to administer.
Further, HB 2067 ignores court decisions regarding the implementation of photo ID laws.

COURT RULINGS ON PHOTO IDENTIFICATION AND PROBLEMS WITH HB 2067 .

The Secretary of State cited both Indiana and Georgia in support of HB 2067, so | looked at
court decisions approving laws in those states and visited with state election officials about
procedures there. Here are the key problem areas: '

e HB 2067 provides for a free photo ID for low income Kansans, but not all Kansans who
might not currently have an ID and need one to vote. Both Indiana and Georgia provide
free photo IDs to all voters who do not have one - not just low income voters.

e The US Supreme Court said that in approving the Indiana law the door might be open
for additional challenges, especially from groups like elderly persons born out of state or
the homeless - people who might not be able to produce a birth certificate to get a
photo ID. HB 2067 makes no accommodation for voters born out of state, homeless,
etc. The court noted that the fact that most indiana voters already had an ID would not
help if they charged a fee (poll tax) to those who do not. HB 2067 would include fees for
photo IDs and birth certificates.

e Georgia ran into the same issue and also provides a free ID to anyone who needs it. The
court said that the state also had to consider the burden to obtain the free ID (like time
to obtain, distance to travel or hours of operation). Georgia had to put locations in each
of its counties to provide free photo IDs. This is also an ongoing expense as new IDs
must be provided as voters move and change address, name, etc. HB 2067 makes no
provision for easy access to photo IDs and does not account for the cost of this new
service. HB 2067 also makes no provision for obtaining the underlying documents (ie,
birth certificate) needed to get a photo ID in Kansas. ' '

e The courts noted that before implementing a new photo ID law, a state would have to
conduct extensive voter education efforts. Missouri budgeted $6 million the first year
and $4 million each the second and third years. Indiana and Georgia both spent millions
implementing their laws. HB 2067 does not mention voter education and does not add

‘ one dime to the budget for voter education.

It is clear that HB 2067 would not sustain a court challenge based on failure to meet the basic
requirements set out by the federal courts on photo ID laws. SB 222 provides for a broad range
of IDs that will prove a voter is who they say they are, without the problems associated with a
photo ID. :

There will be objections raised to SB 222, even though it is more voter-friendly than HB 2067,
from a vote suppression issue. |understand that. But | believe we can minimize vote
suppression and meet the public’s desire for more secure elections.



REGISTRATION — THE ELEPHANT {IN THE ROOM

The most bothersome part of HB 2067 is the requirement to provide proof of citizenshipto -
register to vote. No state in the nation has the requirements as set out in HB 2067. Arizona
tried to implement a similar law and was stopped in court pending appeal. Georgia does have a
citizenship requirement but it is totally automated. In Georgia, potential voters must simply
provide a-driver’s license number or last four digits of their social security number. The
information is entered into a common database with the driver’s license bureau. Proof of
citizenship is determined electronically overnight.

HB 2067 requires that a new registrant provide proof of citizenship (i.e., birth certificate,
passport, naturalization papers) to complete registration. Today, most voter registration takes
place at the Division of Motor Vehicles (DMV) when renewing a driver’s license, going door-to-
" door, on-line, or at voter registration drives. Having a requirement to provide-citizenship
documents to register to vote will essentially shut down voter registration at any location other
than the county election office. :

HB 2067 introduces the concept of “provisional registration”. For example, you might doa
voter registration drive at the grocery store and get a number of registration forms. The
registration would not be complete until the registrant provides some proof of citizenship to
the local election office later. That’s simply not practical. | wonder how many voters will show
up at the polls on election day believing they were registered at the grocery store and didn’t
realize there was another document they had to provide?

The worst part is that registration at the DMV would essentially stop. Those renewing driver’s
licenses today are asked if they want to register to vote. In Shawnee County, about 60% of
voter registration is done at the DMV. If those renewing their driver’s licenses want to register
to vote, they must verify they are citizens and sign an affidavit that is electronically sent to the
election office. There is no requirement today to bring a birth certificate to renew a driver’s
license, so registration would not be complete until the registrant made another visit to the
election office. If that does not violate the letter of the “motor voter” law, it certainly violates

the spirit.

Eventually, the Kansas DMV will require those renewing their licenses to bring in some proof
that they are in the country legally, but that procedure will not start before 2013. The director
noted that requiring renewing drivers to bring in a birth certificate would require a large
education effort. Once started, it will take at least six years to cycle through all the renewing
drivers. Inthe mean time, under HB 2067, Kansas would be the most difficult state for legal
Kansans to register to vote —if it didn’t get thrown out in court first. It only makes sense to
wait to implement a voter proof of citizenship requirement when we can verify citizenship
electronically, like Georgia. SB 222 does just that.



OTHER PROVISIONS
HB 2067 gives the Secretary of State prosecutorial powers over election crimes. The County

and District Attorneys Association opposed this provision, so SB 222 does not include
prosecutorial powers for the Secretary of State.

HB 2067 does not include any provision for voter education. SB 222 requires voter education
and requires the state legislature to fund the bill before it is implemented.

HB 2067 also ignores perhaps the most likely form of voter fraud — electronic. 5B 222 requires
the Secretary of State to investigate opportunities for fraud associated with electronic voting

and to report back to the legislature.

| hope the Committee will agree that SB 222 is a common sense approach to securing elections
while keeping cost and administration to a minimum.

n —tb



ISSUE

HB 2067

SB 222

Request advance
ballot in person

All must show photo ID or
provide one to the election office
prior to canvass date

First timers must show valid ID as under
current law; others must show valid ID or
vote provisional ballot

Request advance
ballot by mail

Provide DL#, non driver ID# or
photocopy of ID; election office
verifies signature

Provide DL#, non driver ID#, last four digits of
SSN, or copy of ID; election office verifies
signature

Return of advance
ballot .

Voter provides written
permission to allow others to
return advance ballot and
designated person signs affidavit.
Increases penalties for violations.

No changes to current law. You couldn’t
prove anyone lost a ballot on purpose or
otherwise if it is not delivered. We
strengthened these provisions a couple of
years ago.

Registration

Proof of citizenship with
registration

Provide DL#, non driver ID#, or last four digits
of SSN; as electronic means become available
to verify citizenship, election office will do so.

Voting at the polls

Photo ID required of all; if no ID
vote provisional and provide ID
to election office prior to canvass
date; state provides ID to low
income

Valid ID required for all voters. If no ID, first
time voters vote provisional and must
provide to election-office prior to canvass;
voters other than first time do provisional
ballot and sign affidavit. No need for free
1Ds. ‘ S

prosecutorial
powers .

prosecutorial powers

Voter fraud Increased for election perjury, Increased for election perjury, voting without
penalties voting without being qualified, being qualified, and election tampering.
election tampering, and voting Voting twice a misdemeanor first offense and
twice. felony afterward. -
| Expanding Sec. of State obtains No change from current law

Voter education

Not addressed

Required in statute

Funding of law’

Not addressed

Required to be funded by state

Electronic voter
fraud '

Not addressed

SOS must investigate and report to
legislature
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The Cost of Voter ID Laws
What the Courts Say
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The Brennan Center for Justice at New Yotk University School of Law is a non-partisan public
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ranges from voting rights to redistricting reform, from access to the courts to presidential power in
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communications to win meaningful, measurable change in the public sector.
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franchise, to ensure that every eligible American can vote, and that every vote cast is accurately
recorded and counted. The Centet’s staff provides top-flight legal and policy assistance on 2 broad
range of election administration issues including voter registration systems, voting technology, voter
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INTRODUCTION

Currently, every state in America requires voters to prove their identities before receiving a ballot;
different states require different levels of proof. Legislators in states across the country are now
promoting bills that would require voters to meet more stringent documentation requirements before
voting—including presenting photo identification at the polls on Election Day in order to cast a
ballot. While the details of the proposals vary, these bills all would deny the right to vote to some or
all citizens who are unable to produce a photo ID. Studies show that as many as 11 percent of
United States citizens—mostly older, low-income, and minority citizens—do not have government-
issued photo IDs." Under the federal and state Constitutions, states must ensure that there is an
accessible and reasonable way for all citizens to vote, including the estimated 33 million citizens who

do not have photo IDs.

Based on a comprehensive review of every court case in which a photo ID law has been challenged,
this paper examines some of the costs states must incur if they decide to implement photo ID
requirements for voters. Previous Brennan Center publications have laid out the reasons why such
requirements are bad policy and may be unconstitutional, regardless of the measures discussed
below.? While the results of lawsuits challenging photo ID laws have been mixed, the case law to
date has established several basic principles that must be satisfied under the Constitution:

e First, photo IDs sufficient for voting must be available free of charge for all those who do not
have them. States cannot limit free IDs to those who swear they are indigent.

¢  Second, photo IDs must be readily accessible to all voters, without undue burden. Ata
minimum, most states will likely have to expand the number of ID-issuing offices and extend

their operating hours to meet this requirement.

o  Third, states must undertake substantial voter outreach and public education efforts to
ensure that voters are apprised of the law’s requirements and the procedures for obtaining the

IDs they will need to vote.

In addition, some courts may require states to ensure that all the documents required in order to
obtain photo IDs are free and easily available to prospective voters. While these measures will not
guarantee that 2 state’s voter 1D law will be upheld in court (there are a number of constitutional
problems with voter ID requirements, as discussed below), failure to include these measures will

make it likely that courts will find the law deficient.

All of these measures entail appreciable costs that states must be prepared to incur if they move
forward with photo ID requirements. In additon, states adopting photo ID laws must incur all the
administrative costs of changing election procedures, including the costs of materials and training for
election officials and poll workers across the state. A fiscal note prepared in conjunction with a
proposed photo ID law in Missouri estimated a cost of $6 million for the first year in which the law
was to be in effect, followed by recurring costs of approximately $4 million per year.> When Indiana
estimated the costs of its photo ID law, it found rthat, to provide more than 168,000 IDs to vorters,
the “[t]otal production costs, including man-power, transaction time and manufacturing” was in

Brennan Center for Justice at New York University School of Law | 1



4 That estimate

excess of $1.3 million, with an additional revenue loss of nearly $2.2 million.
apparently did not include a variety of necessary costs, including the costs of training and vorter
education and outreach. A fiscal note assessing an ID bill in Minnesota estimated at least $250,000
for the manufacturing costs of providing free ID at only 90 locations across the state, the costs of one
training conference for county auditors, and some administrative costs. > The estimate-included
neither the costs of outreach and education, nor any of the srgmﬁcant costs that would be borne by
local governments.® The note estimated an additional cost of $536,000 per election if each precinct

hired just one additional election judge.”

While a few million dollars a year may not sound like a lot, that sum is a significant fraction of states’
total election administration budgets. Missouri, for example, spent about $10.5 million in its 2009
fiscal year;® a photo ID requirement would have increased the state’s election administration
spending by more than 50%, according to the state’s own estimate. Indiana’s Electrons Drvrslon
spent about $3.4 million in its 2009-2010 fiscal year, 9 which is roughly equal to the state’s estimated
costs for photo ID from 2008 to 2010. States are unlikely to receive sufficient federal assistance to
meet these costs.) In Wisconsin, a nonpartisan association of local electron ofﬁcxa.ls expressed
concerns about a photo ID bill, in significant part because of the fiscal impact of photo ID
requirements on local municipalities and state agencies. ' And in Iowa, an association of local
election officials made up of Republicans and Democrats cited the cost of photo ID laws in publicly

registering its opposition to an Jowa photo ID bill.?2.

In a difficult fiscal environment, citizens may reasonably question whether there are more pressing

needs on which to spend their tax dollars than photo ID. rules, and state legislators should seriously
consider whether photo ID laws are worth their considerable costs. In doing so, legislators should
consider the myriad other measures already in place in their states to guard against voter fraud—

which have been very effective at deterring such fraud'®>—as well as less expensive measures to
increase the security of elections, 1nclud1ng voter ID laws that allow voters who do not have photo D

to demonstrate their identities at the polls by other means. Leglslarors who still WlSh to pursue phoro
ID requirements for voting must ensure that the laws provide for free photo IDs, ensure that IDs are
reasonably accessible to all eligible voters, and include sufficient voter education and outreach

programs and poll worker training,

STATE PHOTO ID LAWS MAY BE VULNERABLE
TO CONSTITUTIONAL ATTACK

Contrary to popular misconception, state photo ID laws are still vulnerable to constiturional attack.
Although a divided U.S. Supreme Court upheld Indiana’s photo ID law against 2 broad or “facial”
attack to its constitutionality, the Court made clear that the law could still be challenged by particular
groups and individuals burdened by the law. The Court expressly singled out as groups who might
bring a successful challenge “elderly persons born out of state,” “persons who because of economic or
other personal limitations may find it difficult to secure a copy of their birth certificate” or other
documents needed for photo ID, homeless people, and people with a religious objection to being

photographed. ?
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In addition to leaving the door open to challenges by affected voters, the Court also left the door
open to challenges to other photo ID laws that burden voters more than Indiana’s. The Court’s
decision to uphold Indiana’s law was based in part on features of the law designed to minimize its
disenfranchising effect—including that the law made photo IDs free,’® ensured that eligible voters
without the required ID could still cast ballots that would be counted,” and provided another
mechanism for elderly people without photo ID to vote."™ It is likely that any law that lacks these
features would fare differently in court. In light of these caveats, the Supreme Court’s decision
cannot be reasonably read as a constitutional endorsement of photo ID laws. To the contrary, the
Court said its decision was largely compelled by the fact that the scant record put before it did not
have sufficient evidence of the burdens the law would impose on voters to justify striking down the
law.! A furure lawsuit with a more developed factual record may lead to a different result.

In addition to federal constitutional challenges, photo ID laws may also be vulnerable to lawsuits
based on state constitutional rights. A photo ID law passed in Missouri was struck down by the
state’s supreme court, which found that Missouri’s constitution had stronger voter protections than
the federal constitution.? The Missouri Supreme Court based its decision in part on the costs that
voters without ID would have to incur to obtain the documents required to vote and to navigate the
state’s bureaucracies.”? The high courts of other states have similarly held that their state

constitutions protect voting rights more than federal law.*

In light of this case law, states must carefully consider federal and state constitutional constraints
before imposing photo ID requirements on voters. Below we outline some of the costs courts will
likely require states to incur before implementing photo ID laws.

STATES THAT REQUIRE VOTERS TO PRESENT PHOTO
IDS MUST INCUR THE COSTS OF PROVIDING FREE
IDS TO ANY VOTERS WHO LACK THEM

A. Any state that requires photo IDs for voting must provide
acceptable IDs free of charge to voters who do not have them

The U.S. Supreme Court has made clear that states seeking to impose photo ID requirements on
voters must provide those IDs free of cost to those who do not have them. In upholding Indiana’s
photo ID law, the Court explicitly said that the fact that most Indiana voters already had ID “would

not save the statute . . . if the state required voters to pay a tax or a fee to obtain the new photo

identification.”®

Litigation over a photo ID law in Georgia applied the same principle. The challenged Georgia law
established a fee of between $20 and $35 for a photo ID card, and included a fee waiver for

individuals who swore they were indigent and could not pay the fee.” A federal district court '

blocked the law, finding that the fees turned the law into an unconstitutional poll tax.” In response
to this court decision, Géorgia amended the law to require every county to issue photo IDs free of
charge to voters who presented certain identification documents.”® It was only after this

Brennan Center for Justice az New York University School of Law | 3
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amendment—and only after the state undertook significant voter education and outreach measures
discussed in Part III below—that the court upheld the law.”

B. States may not condition a voter’s receipt of free ID on an oath of indigency

Under the case law, states may not condition a voter’s receipt of free ID on the voter’s willingness to
swear that he or she is indigent and cannot afford to pay for ID. The federal court that blocked the
first iteration of Georgia’s ID law held that a fee waiver conditioned on 2 voter’s willingness to take
an oath of indigency did not save the law from being an unconstitutional poll tax because many
voters for whom a fee would pose a burden might be reluctant to take the oath out of embarrassment
or because they do not believe they are indigent.”® When Georgia amended its photo ID law, it
replaced the oath of indigency with a more innocuous oath that simply required the voter to state
that he or she desired, but did not have, an acceptable identification card.?? The amended law,
without fees or an oath of indigency, was upheld. Indiana’s photo ID law similarly provides free IDs
to all Indiana citizens who do not have a valid Indiana driver’s license without requiring those citizens

to take any oath.®

C. States must be prepared to incur a number of costs to
make photo IDs available free of charge

The costs of providing free IDs will vary from state to state depending on how many voters in a given
state lack ID. In most cases, providing free IDs will be a recurring cost. Many voters who lack the
accepted ID—young and low-income voters, and those who rent rather than own property—are

highly mobile, and states will have to bear the costs of re-issuing new IDs for these voters whenever

their names or addresses change. States that.choose to establish a-new voter ID. card that differs from
the existing driver’s license or state identification card will need to pay for the design and equipment
that is necessary to make the new voter IDs and distribute ID-making equipment to a range of ID

centers.

STATES THAT REQUIRE VOTERS TO PRESENT PHOTO
IDS MUST TAKE MEASURES TO MAKE IDS READILY
ACCESSIBLE TO VOTERS WHO LACK THEM

In addition to requiring free IDs, the case law establishes that courts will likely strike down photo ID
requirements if states do not take adequate steps to ensure that acceptable photo ID is readily
accessible to all eligible voters and not unduly burdensome to obtain.? Courts assessing the burdens
imposed by photo ID laws have placed significant weight on such factors as the time, transportation,
and advance planning that are required to obtain ID prior to an election.”” For most states, making
IDs sufficiently accessible will entail significant additional expense.

The Cost of Voter ID: What the Courts Say | 4~ -

2-l2



A. States will need to open new ID-issuing offices, expand office hours, and
possibly create mobile ID centers to ensure votets can obtain ID

In many states, existing motor vehicle offices (“DMV5s”) are not sufficient to ensure that voter ID
cards are readily available to prospective voters, either because existing DMV offices cannot easily be
reached by voters who lack private transportation or are disabled, or because they are open only for

limited hours.

This issue was explored at length in litigation over Georgia’s law. As discussed above, the first federal
court to examine Georgia’s photo ID law struck it down, in part because it found that many potential
vorers would find it difficult to travel to a Department of Driver’s Services (DDS) center to obtain
their ID.2* The court noted that Georgia’s DDS centers were spaced widely apart, were not located
in every county, and were primarily in rural areas where mass transit was unavailable.** Although the
state put in place a mobile ID center capable of issuing licenses, the court found it unrealistic to
expect that only one mobile unit—a bus that was not wheelchair-accessible—would be able to service
Georgia’s 159 counties.”® The court also noted that voters without ID who were forced to vote via
provisional ballot could not be expected to travel to election officials’ offices with photo ID within 48
hours—as required under the then-existing law for their votes to count—because many would have
difficulty obtaining transportation. Although various organizations and individuals might provide
voters with transport to polling places on Election Day, voters who lacked ID would likely find it far
more difficult to obtain transportation to DIS service centers to obtain a photo ID.%

In amending its photo ID law in 2006, the Georgia legislature realized that it needed to increase the
accessibility of free IDs if the law were to withstand a court challenge. It therefore amended the law
to require every county registrar to provide at least one location within each county where individuals
could receive voter ID. As discussed below, the new law also provided for an education and publicity
campaign regarding the new requirements, which required substantial state resources.”

The extent of the work necessary to ensure that free voter IDs are adequately accessible will vary from
state-to-state, depending on current ID access, and will potentially entail significant personnel,
overhead and equipment costs. To expand access to voter IDs, many states, like Georgia, will have to
expand the number of DMV offices or establish (and outfit and staff) additional offices where voter
IDs may be obtained; incur the costs of keeping those offices open in the evenings or weekends;
create mobile ID-issuing centers that can traverse the state and issue IDs to those who have limited
mobility or do not have convenient access to an existing ID-issuing center; and/or assist those who
need help understanding the law’s requirements. Fach of these measures will involve significant
expense. Those states that currently do not have easily accessible ID-issuing centers in each county

will incur especially high costs.
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B. States may need to pay the costs of obtaining the supporting
documents necessary to obtain phoeto 1D

To receive photo ID, voters are typically required to present supporting documents—such as birth
certificates—that they may not have, and that require payment to obtain. When a photo ID law
forces voters to spend money to obtain docurgnen_ts-in order to receive _pﬁbto ID, the law may fall
short of constitutional requirements, at least as applied to those voters. States may therefore have to
provide a means for a voter who lacks the rqqu@rcd_underlyiqg documents to obtain a voter ID—or to
offer him or her an exemption from the photo ID law’s requirements. This was the conclusion

reached by one state Supreme Court.

In Weinschenk v. Missouri, the Missouri_ Supreme Court considered a challenge under the state
constitution to a Missouri photo 1D law.®® Although the law provided free voter ID ‘to Missourians

who lacked acceptable ID, and created “mobile processing units” where such ID could be obtained
by disabled or elderly yoters who were physiéélly 'U,,n:a.;Blé f:c_).:_gll-a_tain ID, the court heard evidence of
yoters who would be required to pay to obtain birth certificates—which in Missouri cost at least
$15—and other documentation in order to vote.?® The court struck down the photo ID law, ﬁnding
that the costs of obtaining secondary documents, which eligible voters who lacked photo ID were

required to pay in order to vote, were equivalent to a poll tax.** Under the reasoning of the Missouri

Supreme Court, if 2 state does not either .exempt voters who would otherwise have to pay for
underlying documentation to obtain a nominally free photo ID or absorb those voters’ costs,*! the
state’s ID law would be vulnerable to a constitutional challenge. ' '

C. States may be required to create exemptions for particular groups
of voters for whom photo ID poses particular difficulties

Dicta in the Supreme Court’s decision on Indiana’s photo ID law suggests that states may be
required to alleviate the burdens posed by photo ID laws through exemptions for individuals or
groups who cannot reasonably obtain ID. Previous state photo ID laws have exempted individuals
with physical or mental disabilicies, religious -objections to being photographed, the elderly, and
people residing in nusing homes.® Some courts may require states to exempt certain groups of
voters even if they have taken other steps to make ID accessible to their voters. Establishing these

exemptions will entail additional administrative and personnel COSTS.
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~ statute might well survive a challenge.

STATES THAT REQUIRE VOTERS TO PRESENT PHOTO ID MUST
UNDERTAKE PUBLIC EDUCATION AND OUTREACH EFFORTS
WELL IN ADVANCE OF ELECTIONS

Before implementing a new photo ID regime, a state will need to conduct aggressive outreach to all
voters, to ensure that they understand the new requirements—and that this information is provided
to voters lacking ID with sufficient time before an election for those voters to take steps to obtain an
ID.* These requirements will entail substantial expenditures of state revenue.

Georgia’s experience sheds light on the extent of public outreach that may be necessary to pass
constitutional muster. As noted above, Georgia passed its 2006 photo ID law to correct some of the
problems with the earlier incarnation of its statute. Among other things, the new law provided for an
education and publicity campaign regarding the new requirements.” Nonetheless, the court once
again blocked the law, emphasizing the inadequacy of the voter education efforts, especially given the

short period of time (three weeks) between when the rules went into effect and the upcoming

primary elections.*

The state had developed paid public service announcements (PSAs) for radio stations, and a letter for
voters explaining the rules. In finding these efforts inadequate, the court found significant that many
of the PSAs ran on off-peak hours and on a radio network with a low number of total listeners, and
the letter, which was to be distributed at the polls on primary election day, was “not reasonably
calculated to reach the voters who are most likely to lack a Photo ID, many of whom may not appear
at the polls or the registrar's office during those times.”¥ However, the court stated that “if the State

undertakes sufficient steps to inform voters of the [law’s] requirements before future elections, the
»48

Indeed, the same court reversed course and upheld the law the following year. In doing so, the court
noted that after the 2006 hearings, the state had made “exceptional efforts to contact voters who
potentially lacked valid photo ID” to inform them of the ID requirements, procedures for obtaining
a free ID, and the possibility of voting absentee without an ID.® The State also developed brochures
and postcards to distribute to voters, developed a website about the requirements, and advertised on

the Clear Channel radio network and through partnerships with libraries and nongovernmental

organizations.”® Additionally, the photo ID requirement was well covered in the press.”® The court
held that the state’s extensive efforts to educate voters well in advance of elections were sufficient to

uphold the law.?

Other states looking to impose a photo ID requirement should be prepared to undertake a similarly
costly effort if they want their laws to survive a court challenge. These costs are likely to include:
mailings to all citizens informing them of new ID requirements and how to obtain a voter ID;
production of radio and television public service announcements; purchase of airtime to broadcast
these public service announcements; purchase of space in newspapers to advertise new voter 1D
requirements; and website modifications to publicize new voter ID requirements. These costs will be
borne by state and local officials and may be similar to the costs of recent campaigns to educate voters

about new voting machines.
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STATES WILL INCUR ADMINISTRATIVE COSTS
TO IMPLEMENT ID REQUIREMENTS

Finally, states that enact voter ID laws will have to incur the administrative costs associated with
training officials and poll workers to administer the new requirements, developing new materials, and
expanding the use of provisional ballots. Every new election regulation entails basic administrative
transition costs to develop new materials and train officials. Expanded poll worker training is
particularly important for states that enact photo ID laws, which are too often enforced in a
discriminatory manner.” In addition to those costs, photo ID laws will require states to deal with
the ongoing costs of increased provisional balloting. Even after states ensure that photo IDs are free,
readily accessible to all voters, and well publicized, some voters will nevertheless fail to either obtain
or bring their ID to the polls on Election Day. Under the Help America Vote Act (‘HAVA?), those
voters must be given provisional ballots.®® States with voter ID requirements will see a signiﬁcaht
increase in the number of provisional ballots cast, which will lead to substantial additional

administrative costs each election.

CONCLUSION

In short, recent case law suggests that states seeking to adopt photo ID requirements for voters will
have to incur substantial costs. -Although the costs will vary from state to state, they will likely run
into the millions of dollars per state per year and dramatically increase the cost of administering
elections. Even: if a state incurs these costs, its photo ID requirements may still be vulnerable to
successful constitutional challenges; and a state that does not allocate sufficient funds to cover these
costs will likely see its law struck down. States should therefore consider whether, in these difficult
budgetary times, it is worth the dent in their budgets to introduce 2 new and controversial election
procedure that has not been shown to improve election security. If state’legislators do choose to
move forward with ill-advised photo ID initiatives, we urge them, at the very least, to ensure that
taxpayers are adequately informed of the significant costs necessary to take the measures required by
the federal and state constitutions and outlined in this memorandum.
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STATE OF KANSAS
Senate Committee on Ethics and Elecﬁons
o ,Test_in'lony on Senate Bill 222

Brad Bryant, Deputy Assistant Secretary of State
' Elections and Legislative Matters

March 10, 2011 S
) Madam Chalr and Members of the Committee:

Thank you for the opportunity to testify on Senate Bill 222. The Secretary of State opposes this b111 -
Although we support the concept of requiring identification of all voters in each election, Senate Bill 222

does not go far enough. Also, we have questions about how it can be administered properly unless certam

parts of the bill are clanﬁed We have provided a list of quesuons below :

The Secretary of State has proposed House Bill 2067 also known as the SAFE Act, which is a legally
defensible and enforceable act that can be administered effectively across the state. We support House o
- Bill 2067 and oppose Senate Bill 222 :

‘ | Quesuons on Senate Blll 222
‘What is the general voter ID policy intended by this legislation?

Some sections of the bill delete references to first time voters and others leave them in. What is
the intended policy of voter ID for first time Voters and how is that policy drfferent than regular
voters?

Section 1, page 1: What is the purpose of the distinction between first time advance voters and
advance voters who are not first time voters? There does not appear to be any difference.

Why is there no mention of first time Voters in the section outlining ID requlrements for by-mail ..
advance voters? :

Section 1(e)(1) and Sectlon 10: According to’ Sectlon 1, ballots are not counted if the s1gnatures
on advance ballot applications do not match signatures on file. But the canvassing rules in -
Section 10 do not say this. This appears inconsistent.

- Section 2, page 5: Why delete the list of HAVA-type ID documents on the l)y-rnail advance .
~ ballot application form? This appears to be inconsistent with Section 1 (¢) on page 1.

Section 2(b), page. 6 :.{?Vha:t is the meaning of the paragraph lnserted on lines 22297 Tt appears to

' Fthics and Elections Committee
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be the same as the paragraph above it except for the reference to provisional ballots.

Section 3(1), page 10: This sectlon states that voter reglstratlon applications may be rejected by
election officers at a time after election officers obtain the ability to electronically. verify
citizenship using driver’s license numbers or Social Security numbers. What about individuals
who do not have driver’s licenses or Social Security numbers? Are they left out of the process, or
does it mean this section of the bill can never go into effect?

Also, Section 3(1) on page 10 appears to place responsibility on the Division of Motor Vehlcles
for verifying voter registration applicants’ citizenship. Is that the intent of the bill?

In the past, determination of eligibility of voters has been the duty of election officers, and we do
not think the Division of Motor Vehicles want this responsibility. They are intake points for
voter régistration applications under federal and state laws, and they have not had the duty to
screen applicants. :

"~ Section 9, page 14: Subsection (d) states that the ID document provided by a voter must contain
the voter’s current name and address. This requirement may mcrease the number of provisional
ballots significantly. Is that the intention of the bill? : :

Section 9(¢)(2), page 14: What if the info does not_ match? Does the ballot count or not?

Section 10, page 16: Voters are required by this bill to provide ID, and they are allowed to vote
provisional ballots if they fail to do so. Section 10 deletes language in current law that states that
county canvassers do not count ballots if voters have not provided ID. Why make certain voters’
ballots provisional if their ballots will automatically count? :




