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MINUTES OF THE SENATE AGRICULTURE COMMITTEE

The meeting was called to order by Chairman Mark Taddiken at 8:30 a.m. on February 10, 2009 in Room
446-N of the Capitol.

All members were present except:
Steve Morris- excused

Committee staff present:
Raney Gilliland, Kansas Legislative Research Department
Corey Carnahan, Kansas Legislative Research Department
Jason Thompson, Revisor of Statutes Office
Judy Seitz, Committee Assistant

Conferees appearing before the Committee:
Allie Devine, Vice President and General Counsel, Kansas Livestock Association (KLA)
Woody Moses, Kansas Aggregate Producers Association (KAPA)
Steve Swaffar, Director of Natural Resources, Kansas Farm Bureau (KFB)
Constantine Cotsoradis, Deputy Secretary, Kansas Department of Agriculture (KDA)

Others attending:
See attached list.

Chairman Taddiken noted the Committee had received a copy of an article that appeared in the January 27,
2009 issue of Grass and Grain about the K-5 Walton Rural Life Center Charter School in Newton (USD 373)
which uses technology and agriculture to teach fifth grade students.(Attachment 1)

Chairman Taddiken opened the hearing on SB 185 - Water rights, nonuse, due and sufficient cause.

Raney Gilliland, Kansas Legislative Research Department, briefed the Committee on SB 185. This bill
amends a section of the water appropriations act K.S.A. 82a-718. He said the current portion of the law is
regarding water rights and their abandonment in terms of due and sufficient cause for abandonment. Mr.
Gilliland also said that currently, unless there is due and sufficient cause , the Chief Engineer of the Division
of Water Resources (DWR) has the authority to declare a water right abandoned. The new language indicates
that any person whose water right was declared abandoned and terminated prior to July 1, 2009 and had
supplied the Chief Engineer with adequate information regarding adequate moisture for crop production as
a justification for nonuse, could request reconsideration of the abandonment proceeding through the Chief

Engineer.

Allie Devine, Vice President and General Counsel, Kansas Livestock Association (KLA), appeared in support
of SB 185 (Attachment 2). She said the DWR has an internal “adequate moisture analysis” which they use
to determine whether adequate moisture existed.

Ms. Devine said that the National Agriculture Statistics Service (NASS) data is not reflective of actual farming
practices. It is the understanding of the KLA that prior to 2009, if a particular crop was not reported as an
irrigated crop on at least three (3) reports from a particular county to NASS, the crop was not reported by

NASS.

Ms. Devine said there are four fundamental flaws in the analysis used by the DWR:

1. statute does not require such analysis of what crops “normally requiring full or partial
irrigation within a region of the state”

2 NASS data is not reflective of the actual farming practices of the individual

3 the analysis removes any “judgement” on the behalf of landowners

4. places the burden of proof on the producers to prove that the state’s data is faulty when it was

never designed for such a purpose

Ms. Devine said that a simple phone call could resolve many of these issues. She also said the regs ought not
work against conservation and the judgement of the producers

remarks as reported herein have not been submitted to

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual
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the individuals appearing before the committee for editing or corrections.



CONTINUATION SHEET

Minutes of the Senate Agriculture Committee at 8:30 a.m. on February 10, 2009 in Room 446-N of the
Capitol.

The KLA proposed some additional language to SB 18S.
Ms Devine stood for questions.

Woody Moses Kansas Aggregate Producers Association, presented testimony in support of SB 185
(Attachment 3). He said that the current water policy promotes use and conservation at the same time. Mr.
Moses said one of the issues is who has the “burden of proof” in these cases. Currently the“burden of proof”
is placed upon the water right owner as opposed to the one (DWR) who brings the claim.

He also requests the Committee work toward the establishment of a meaningful notification system because
it will encourage the DWR to bring necessary abandonment hearings so that water can be made available to
other users or to otherwise let the current users use the water and put it to beneficial use.

Mr. Moses stood for questions.

Steve Swaffar, Director of Natural Resources, Kansas Farm Bureau (KFB), presented neutral testimony on
SB 185 (Attachment 4). He said that many of the KFB members have the same concerns which were shared
by Ms. Devine. He said the issue of adequate moisture needs some clarification and should be addressed .
Mr. Swaffar said that SB 185 as written could jeopardize the effectiveness of K.S.A. 82-718 to remove truly
abandoned water rights from use. He said that it would be the intention of the KFB to work with other
stakeholders and the agency in attempting to develop a solution which improves the process and makes itmore
understandable to the public, while at the same time protecting the basic premise upon which the statute was
built.

Mr. Swaffar offered to stand for questions.

Contsantine Cotsoradis, Deputy Secretary, Kansas Department of Agriculture (KDA), appeared as an opponent
to SB 185 (Attachment 5). He testified that the bill, as written, changes the fundamental principles of the
Kansas Water Appropriation Act. He said the Chief Engineer is mandated to manage the state’s water and
appropriate its use for the benefit of all Kansans. Mr. Cotsoradis said that under rules and regulations there
are 18 separate provisions for due and sufficient cause for nonuse, including sufficient moisture. Current law
already allows five consecutive years of nonuse without due and sufficient cause before a water right can be
declared abandoned. He also stated that current law requires the KDA to send a notice when three consecutive
years of nonuse are accrued and that gives the water right holder a full two years to remedy a nonuse problem.
He also said the KDA is committed to working with water right holders to help them prevent inadvertent
abandonment of their water rights.

Mr. Cotsoradis stood for questions.

Lane LeTourneau, Program Manager, DWR, KDA, answered questions.

Ms. Devine also responded to questions.

Written testimony in opposition to SB 185 was filed by Constance Owen, Attorney at Law (Attachment 6).

Chairman Taddiken requested that the conferees find some language to address their concerns with SB 185
by next Tuesday.

The next meeting is scheduled for February 11, 2009.

The meeting was adjourned at 9:30 a.m.

mitted to
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By Cindy Baldwin

There are aphids in the
greenhouse.

That was the news that
greeted fifth grade students
at Walton Rural Lite Center
Charter School when they
came back from Christmas
break, and they all knew
whal that meant. 1l some-
thing wasn’t done soon, their
anticipated harvest of loma-
ioes and green peppers des-
lined 10 be sold in salsa kis
would be in peril.

That lesson was learned
{last year when aphids also
‘attacked the plants in the
|greenhouse and, almost be-
ifore the sludents realized
fwhal was happening, they
ihad lost 90 percent of the
iplants, reducing their pro-
‘jected tomalo harvest from
1200 pounds to less than 10
pounds. A real problem
when the class had already
{pre-sold salsa kils based on
{those projections and had 1o
| purchase produce Lo (ill their
i orders.

Knowing what could hap-
pen, the students lost no
lime. By the end of the week,
ithey had identified the Lype !
jol aphid they were dealing |
U with and how the tiny insects
mlmduued disease inlo the
iplnm They researched five |
| methods — including i

lum would be “agriculture/
lechnology project based
and would draw on the farm
families and rural values of
the community. An advisory
group ol area residents was
formed and teachers began
reworking their curriculum
to meel the state standards
while incorporaling agricul-
lural-based experiences and
knowledge into their class-
rooms. Even though Walton
is a charter school, it is still
held Lo the same curriculum
standards as any other ele-
mentary school in the
slate — its teachers, how-
ever, can adapl leaming to fit
the school’s mission. The
school is breaking new
ground. It is one of only two
elementary charter schools
in the United States with
an agricultural/technology-
based curriculum. The facul-
ly —all of whom were in
place when the new curricu-

live |
.Indyhugs—m attack them. \ i
{ The plants were grouped and
[ each group was Lreated with
| one of the methods so sw- | |
dents could observe which
! worked besL. They had con-
“ sidered the pros and cons of |
ldiﬂ':rem responses Lo the |
| problem, projeced results of |
: each and had developed a |
PowerPoint presentation 1o
explain to their parents and
Dlher interested members of
| the communily what they | |&
" were doing. As fifth-grade |-
!students Seth Guerraro, | lum  was implemented —
\Mddwon Aycock and hyler‘ has [ound many creative,
Sweeiy examined the pep-| hands-on ways to bring ag
! pers and lomatoes two weeks | into the classroom. The en-
:]alen they found more live lire group has attended sum-
| aphids — they hadn’t won Mer courses offered by the
! the baitle yel. Kansas Foundation for Agri-
| “They are learning real culture in the Classroom and
| lite greeuhouse expc;iences has utilized other resources,
| here. The main ool for fight- including the school’s advi-
! ing aphids is diligence. You sOry group and farm families
Jjusl have to keep fighting, who have partnered with
| them,” lacque Spangler, a each grade, to enrich what
{ master gardener who works  they teach. )
{ as a paraprofessional with "“['E incorporate agricul-
| the school's preenhouse and (ure into our class rooms
| garden. “Planting gives (the EVery df‘Y- every grade,” Der-
! sludents) a great learning op- Tick Richley, the school’s
i portunity. They find out fourth-grade lea_cher, s_md. .
| lhere are a lot of bumps in _ The salsa kit project is
| the road and they need to Just one example of how the
| learn how to handle them.” project-based  curriculum
The aphid war is just one €20 introduce re.al life sk_llls
'\ of the agriculture-related ex- 0 students while teaching
. periences that students at the math, science, language arls
| Walton K-3 charler come and social ‘sludles concepls
| inlo conlact with each day. 1P &0 agricultural [rame-
‘ When the school was Work.
| chartered in 2006, the deci-  Studenis develop a busi-
sion was made by [acully, ness plan for the salsa kit
the school district (Newion business including costs of

USD 373) and the communi- inputs —all the planis ex-
ly that the school’s curricu- Cepl the cilantro are raised

!

from seed in the school’s
greenhouse and on-site gar-
den —and selling price. A
marketing plan is drawn up
and students pre-sell the kits,
which include enough pro-
duce to muke a baich of
salsa, All students share in
the work of seeding, tending
and harvesting the plants.
When problems arise, slu-
dents determine what the
problem is and research pos-
sible solutions. Students take
full ownership of the project
with the guidance and sup-
port ol [faculty members.
Money raised from the proj-
ect is used for school proj-
ects and for seed money for
nexi year's effort.

Fourth grade sludents are
designing a butterlly house
project for which they have
developed a business plan,
arranged for a loan to pur-
chase the initial materials to
build the houses and intend
to begin production next
week. They've also learned
about butter(lies, their life
cycles, what they eat and
what kind of ecosystem al-

January 27, 2009

racts them. They have re-
searched the process that
turns lrees into the lumber
and steel into the nails they
will be using 10 build the
houses. And, il was all their
idea, according to Mr. Rich-
ling.

i

At the Wallon school youth
are encouraged through
hands-on learning, com-
plete with problems that
arise unexpectedly.

Above: Madison Aycock
inspects a tomato plant,

Left: Afier an outbreak of
aphids in the greenhouse
Madison Aycock, left,
Kyler". Sweely, center and
Seth Guerraro look at the
green peppers. The vege-
tables will eventually be
included in the salsa kits
that help provide funding
for the school.

Students also learn from
more traditional larming ex-
periences. Kindergartners,
for example, hatch eggs each
spring. The chickens from
last spring’s hatch are now
producing eggs in the
school’s chicken house. The

Even with lhelr non-traditional empha5|5 on agrlcullure
the classrooms still focus on the basics of writing

reading and arithmetic. Séﬂafe—-

_eggs have been used for class |
‘aclivities and sold to com- |
“munily members. Thete !
haven't been a lot of them,
according to farming partner |
Allan Entz who “chicken-!

. sal” over Christmas vacalion
' on his farm. I

“They hatched 15 epps:
and 12 of them were roost-

i ers.” he said. “But, we were

gelting an egp or lwo every | ‘

i day we had them.” |

The school also has two !
resident goats, Petey and’
Bebe. Studenls take (lurnsi

.. feeding the animals, walking |

the goats and pathering the

! egps with Lhe responsibilil.ies'
| rotaled among home room:
[

groups. i
In addition to the green-|
house and vegelable garden, |
the school prounds also fea- |
ture a butler(lly garden andé
an area planted to prairie!
prasses. A new barn will!
soon replace the borrowed !
temporary pens and shelters |
for the poats and chickens
and provide an outside pen;
for larger animals. Field trips |
to the sponsoring farms are !
frequent activities where stu-|
dents have experienced;
planting and harvesting of
crops and a variely of activi-'
ties with animals. Students

visited Entz's [arm last

spring to walch as he vacei-

nated and branded cattle. He

had corn growing at the time,

and the students wenl out to

the [lield where they learned

how to count plant popula-

tions and project yield as

part of a math aclivity.

“It's neat that they are
teaching ag stulf)" Entz said.
“This is a rural school, but
lots ol kids that go here dan’t
really live on a farm. It's ex-
ciling for them lo see the
rural aspect and farm lile.
With the animals at the
school, they learn that you
have 1o be there, aboul the
responsibilities of chores.”

But, there’s more than
traditional farming activities
happening at the school. It

Conrinued on page 3
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Ag charter school provides rich learning environment ~

Continued from page 1

also incorporates the latest
technology from laptops for
students in the third
through fifth grades to
Smartboards in each class-
room. A wind turbine, con-
structed in partnership
with Westar, Kansas State
University and the Wind for
Schools program, provides
power for the greenhouse
and an opportunity for stu-
dents to learn about alterna-
tive energy sources. A KSN
Weatherbug station helps
teach about weather and
provides data for graphing
activities.

Does the hands-on, proj-
ect-based approach to
learning work? The answer
is a resounding yes, accord-
ing to Walton principal Na-
tise Vogt.

“We had 100 percent of
our third, fourth and fifth
grade students proficient or
above in math (on the
state assessment tests) last
year, received the Standard
of Excellence in math
and reading the past two
years and we were recog-
nized in 2008 as one of 40
schools that scored in the
top five percent on Kansas
performance assessments,”
Vogt said. “1 think it has
something to do with our
hands-on learning curricu-
lum. We're like a family

here. It's an exciting envi-
ronment."”

Vogt believes that the
problem solving, projecl
based focus of the school
generates an enthusiasm for
learning among students,
teachers and staff that will
last even after the fifth
grade studenls move on to
the district’s middle school.
It offers a very different way
of learning and, because it
is tied to the rural economy
around them, provides very
relevant examples of how
the skills and facts that stu-
dents are learning in the
classroom relate to real life,
The older students who
have experienced “normal”
school us well as the new ap-
proach would agree.

] like the projects we do
here. They're fun,” Seth
Guerraro said.

Classmate Kyler Sweely
added that his favorite part
of the school was the ani-
mals. “There’s no other
school in (Newton District)
373 that has animals like
this."”

Madison Aycock said she
liked everything about the
school and would miss it
when she went on to middle
school. Interestingly, all
three of the students had pe-
titioned to enroll at Walton
Charter School.

The success of the schouol
has draw the attention of

families living outside the
Walton attendance area, ac-
cording to Vopt. The school
had been facing declining
enrollment when the char-
ter schoal was being consid-
ered, but now is at near ca-
pacitly. Any student living in
the Wallon attendance arca
may enrall in the charter
school and, if there are
openings, students living
outside the area may apply.
Each yecar the school has
had to turn students away
because they have reached
the maximum enrollment.
There are currently 122 stu-
dents attending the facility.
Interestingly, a high per-
centage of students —as
many as 40 to 50 percent in
some grades — are not
from farming backgrounds,
Vogt said. She added she
also receives a lot of in-
quiries from t(eachers in
other buildings in the New-
ton district who would like

to transfer to the building if

there are openings. So far,
there have been none, she
said. However, just like the
aphids in the greenhouse,
there are problems ahead
for the Walton school that
must be solved if they are
going to continue, according
to Vogt.

The field trips and ag-re-
lated activities incorporat-
ed into the school day have
costs that are above and be-

yond normal school funding,
As part of its charler, the
school received federal
monies for the first three
years to establish the cur-
riculum. Knowing that this
funding was available for a
limited time, the staff used
it to purchase technology
and learning resources,
build the greenhouse and
establish the gardens as
well as fund day-to-day cur-
riculum-related expenses.
That funding ends in
June, That amounts to near-
ly $140,000 will not be avail-

able in the 2009-10 school
year. While the district is
very supportive of what the
school is doing, there are
just not funds in the budget
to replace the federal dol-
lars, Vogt said, and that
means many of the school's
activities will be curtailed if
additional funding is not se-
cured.

The schoal staff, families
and partnering farm fami-
lies have started a fund rais-
ing cffort to support the
school's ag-related curricu-
lum. In addition to fund

raising events, the schools
advisory board, staff and
families are also reaching
out to businesses and indi-
viduals who have connec-
tions to agriculture and see
the benefits of incorporat-
ing agriculture into the
learning process.

Those interested in sup-
porting the Walton Rural
Life Elementary School are
encouraged to contact Vogt
at the school (620) 837-3161
to sec how they can be part
of keeping agriculture in the
school.
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TESTIMONY

illas Senate Committee on Agriculture
Senator Mark Taddiken, Chairman

From: Allie Devine
Date: February 10, 2009
Subj: Senate Bill 185 - Water rights, nonuse, due and sufficient cause.

The Kansas Livestock Association (KLA), formed in 1894, is a trade association
representing over 5,000 members on legislative and regulatory issues. KLA
members are involved in many aspects of the livestock industry, including seed
stock, cow-calf and stocker production, cattle feeding, dairy production, grazing
land management and diversified farming operations.

The Kansas Livestock Association supports SB 185.

KSA 82a-718 provides that all appropriations of water must be for some beneficial
purpose. Every water right of every kind shall be deemed abandoned and shall
terminate when, without due and sufficient cause no lawful, beneficial use is made of
water under the appropriation for 5 successive years.

K_.A.R 5-7-1 defines the circumstances which shall be considered “due and sufficient
cause.” K.A.R. 5-7-1 (1) describes one of ten circumstances of what is “due and sufficient
cause” that being that “adequate moisture is provided by natural precipitation for
production of crops normally requiring full or partial irrigation within the region of the
state in which the place of use is located.”

DWR has an internal “adequate moisture analysis” which is used to determine whether
adequate moisture existed. One of those points is a determination of whether a crop
reported by the water users is “considered irrigated in that region of the state”.

“DWR obtains the percentage dryland/irrigated from National Agricultural
Statistics Service (NASS). If the percentage of irrigated is higher, we {sic} consider the

crop normally irrigated. If A, \ Hwa/rej @0 “f”f’

A-Htachment 2
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the percentage of dry land is higher, DWR requests the following from the owner: If an
irrigation system is available; seed population and fertilizer application; yield data.”

The NASS data is not reflective of actual farming practices. It is our understanding that
prior to 2009, if a particular crop (irrigated sorghum, dryland sorghum) was not
reported on at least 3Q reports from a particular county to NASS, the crop was not
reported by NASS. For example, if NASS did not receive at least 36 reports of irrigated
sorghum from producers in Dickinson County, it would not report sorghum as
irrigated in Dickinson County.

If a producer from Dickinson County then reported to DWR on his water use report
that he had “adequate moisture” and did not irrigate, DWR would not consider this
“due and sufficient cause for non-use”. In some circumstances, every water right
would be in jeopardy of abandonment because NASS doesn’t report the crop for that
county.

This “analysis” is fundamentally flawed because:

1. The statute does not require such analysis of what crops “normally requiring full
or partial irrigation within a region of the state”

2. The NASS data is not reflective of the actual farming practices of the individual.

3. The analysis removes any “judgment” of the landowner and the capitalistic
desire to “put water to beneficial use” for profit.

4. Places the burden of proof on the producer to prove the states “data” is faulty
when in fact it was never designed for such a purpose. The data is
“homogenized” while the “water right” is specific to a parcel.

The most troubling aspect of this process is the “misunderstanding” it poses for
producers. Most producers believe that nonuse is a “good thing” and they are
protecting the resource by conserving it. The interpretation by the Department is
counter intuitive to producers.

DWR recognizes that this process does not “work” for central and eastern areas of the
state where moisture is available. We understand that the Department opposes SB 185
as it is currently written. We have been working with the division to develop language
to resolve the issues but have not reached agreement. We believe this issue needs
addressed and hope the legislature will continue to pressure the Department to resolve
this issue. At a minimum, we believe it is important that the “judgment” of the
producer be “reinserted” into this process.

We look forward to working with the committee and the Department to resolve these
issues.



Non-use review process

Review reasons for non-use compare to 5-7-1, if due and sufficient cause
exists notify the owner.

Cannot find due and sufficient cause; go to status panel, which is 4 water
commissioners, water appropriation program manager, and legal staff.

Cannot find due and sufficient cause, 30 day letter to owner requesting
more information, work with owner as long as it takes.

Cannot find due and sufficient cause, prepare draft verified report
containing all of the information DWR has showing why the file should be
found forfeited by abandonment allowing the owner to comment

Still no due and sufficient cause, conduct a hearing allowing the owner to
present their case to a hearing officer. DWR adds nothing new to the
verified report.

Final decision is based on outcome of the hearing

ﬂ/ﬁ



Adequate moisture analysis

KAR 5-7-1 (a) (1) Due and sufficient cause for non-use ...... adequate moisture is
provided by natural precipitation for production of crops normally requiring full or
partial irrigation within the region of the state in which the place of use is located.

» Are there 5 or more years of non-use with this as a recurring reason?

e Are the crops reported as grown considered irrigated in that region of the
state?

o DWR obtains the percentage dryland/irrigated from National Farm
Statics. If the percentage of irrigated is higher, we consider the
crop normally irrigated.

o If the percentage of dryland is higher, DWR requests the following
data from the owner:

e If an irrigation system is available
* Seed population and fertilizer application
¢ Yield data

» Research is done by using the 50% NIR from the Kansas Irrigation Guide
to determine the crop water needs

« Monthly precipitation data is available from KState weather stations

e If precipitation for the months which irrigation is required greater than the
crop water needs, due and sufficient cause exists for full or partial
irrigation depending on the farmer’s cultural practices.

e Yield data is used to determine if yields are higher than the average
dryland rate in the area, this is considered due and sufficient cause for
partial irrigation. If yields are equal to or greater than the average irrigated
yield, this is considered due and sufficient cause for full irrigation.

« How the land is taxed can also be used as an indication of abandonment.



SB 185 on page 1 strike lines 38-41 and insert the following:

(c)For purposes of this section, a water right shall be presumed not abandoned if the holder of such
right has filed a verified water use report indicating “adequate moisture” as due and sufficient cause for
non-use and if any of the following are present:

1. Diversion works;

2. Production of a crop(add language to allow for disasters/or crop failure unrelated to use of the
water right);

3. Overt acts by the water right holder illustrating their intent not to forfeit the right.
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KAPA

Kansas Aggregate Edward R. Moses
Producers’ Association Managing Director
TESTIMONY
Date: February 10, 2009
Before: Senate Committee on Agriculture
By: Woody Moses, Kansas Aggregate Producers Association

Regarding:  SB 185 — Abandonment Procedures

Good Morning Chairman Taddiken and Members of the Committee:

My name is Woody Moses, Managing Director of the Kansas Aggregate Producers Association.
The Kansas Aggregate Producers Association (KAPA) is an industry wide trade association
comprised of over 170 members located or conducting operations in all 165 legislative districts
in the state that provides basic building materials to all Kansans. I appreciate the opportunity to
appear before you today with our comments on SB 185 a measure dealing with the
administration of abandonment hearings.

Winston Churchill once said Russia “is a riddle, wrapped in a mystery, inside an enigma.” Too
many of us who deal with water law, the same thing may apply for Kansas water law at times
appears to work at cross purposes with many twists, turns and nuances. First there is the desire to
promote the beneficial use and application of water in the public’s interest yet at the same time
many measures to promote conservation are overlaid upon the law. Thus creating a policy that
both promotes use and conservation at the same time. Just as confusing, we always have a
question as to whether water is a property right or merely a permission to use water. As many of
you on the Senate of Natural Resources committee are currently dealing with water rights
surrounding eminent domain and in this case it seems we are viewing water as a property right.
On the other hand through the use of Intensive Groundwater Use Control Areas (IGUCAS) and
impairment proceedings, we tend to view water as a licensing procedure similar to holding and
using a driver license. This naturally creates an environment for those using the system that is
confusing and potentially devastating to say the least. However we deal with it can lead to
disastrous impacts for those people trying to understand and work the system. As an example,
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attached to your testimony, you will find a Washburn Law Journal article regarding what is
known as the Hawley v. Kansas Department of Agriculture case in which a couple lost a
substantial amount of money as a result of the statute contained the bill before you today. You
are encouraged to read this article as it will give you good background on the issues incorporated
into SB 185. The bill before you today emanates from the result of policy changes made in 1999
to provide notice and later interpreted by the Supreme Court in the Hawley case. So while SB
185 appears to be relatively narrow it touches upon the application and use of the abandonment
statue, much broader in scope, which we would like to bring to your attention. Summed up in
the form of policy questions they are:

1. Should water be lost when no impairment occurs?
2. Who should have the burden of proof
3. Should effective notification procedures be restored?

Should water be lost when no impairment occurs?

In hearings on HB 2404 the Chief Engineer of the Division of Water Resources (DWR)
repeatedly stated that the purpose of abandonment was to provide the junior water right holders
protection of their investments from impairment by a senior water right holder not putting the
water to beneficial use. However, in practice this does not appear to be true. For example one of
our members is currently involved in an abandonment hearing in Pawnee County where it
appears the abandonment procedure is being used for another purpose other than to protect a
junior water right holder. Specifically this action involves the desire of our member who
purchased the water right with the land in order to convert it to sand and gravel processing
operation, and similar to the Hawley case, was advised by DWR the water right was in good
standing. However, upon receiving the change application DWR advised that the water right
would have to be further evaluated for its standing prior to proceeding with the application
change. After, this review DWR determined that there were five years of non use during the life
of the water right that it was recommending an abandonment hearing. At this hearing the
argument was made that the proceeding was not in order as the proposed use would not have
resulted in the impairment of junior water right holders as the proposed use was to cover
diversion by evaporation. As sand & gravel pits have no wells, no draw down and no cone of
depression it is impossible to impair surrounding wells senior or junior. However DWR took the
position that strictly five years of nonuse was sufficient for the abandonment of the water right.
The consequence has been that this member has been unable to open the proposed sand & gravel
operation, resulting in the creation of a market shortage in Pawnee County and the establishment
of a monopoly. Directly in conflict with KSA 82-711 which requires the chief engineer to
approve or modify applications “to conform to the public interest to the end that the highest
public benefit and maximum economical development may result from the use of such water™.
As this particular water right is located in a closed area, if abandoned, this water will be lost
forever and will not be available for beneficial use to anyone else in the area. A sad result as the
purpose of the abandonment statue is make water available to those who will put it to beneficial
use.

Who should have the burden proof?

Abandonment proceedings also have another quirky aspect in that through rule and regulation (5-
7-1(d)) the ‘burden of proof” is placed upon the water right owner as opposed to the one who
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brings the claim (DWR). Especially when it is considered that this shift in the burden has been
created by the same agency that serves a both the judge and prosecutor in abandonment
proceedings. If water is considered to be a property right or a right of some other type, should not
the burden of proof be upon the party making the termination claim? We feel in many respects
that this is unfair as the chief engineer has already been granted a prima facie case by statue.
Water right holders faced with the loss of several thousand dollars and the decline of land values
associated with the loss of a water right should not, when confronted with a prima facie, have to
also assume the burden of proof in order to protect their investment.

Notification and Resumption of Use

In the actions taken by the Legislature on HB 2404 in 1999, it appeared that the policy of the
Legislature was to move towards a system of providing water right holders with a notice of non
use prior to the expiration of the five year period of nonuse and allow for a resumption of water
use. However, it appears the Supreme Court in the Hawley decision has negated most of this
policy especially with respect to notification. During the intervening 10 years DWR has now
had time to review all of the non use issues and should have brought the appropriate
abandonment actions. We simply encourage this committee to revisit the issue with respect to
the Hawley decision and work toward the establishment of a meaningful notification system.
We submit that it makes good sense to do this as it will encourage DWR to bring necessary
abandonment hearings so that water can be made available to other users or otherwise let the
current users use the water and put it to beneficial use.

Thank you for the opportunity to provide these comments before you today. I will be happy to
respond to questions at the appropriate time.
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# MINUTES OF THE SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES.

The mesting was called to order by Chairperson Senator David Corbin at 8:15 2.m. on March 1 1,1999in
Room 254-E of the Capitol.

All members were present.

Committee staff present:
Raney Gilliland, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes Office
Lila McClaflin, Committee Secretary

Conferees appearing before the committee:

Others attending: o
Mary Jane Staticlman, Attorney, Kansas Department of Agriculture
David Pope, Director, Water Resources Program, Kansas Department of Agriculture
Mike Beam, Kansas Livestock Association
Leslie Kaufinan, Kansas Farm Burean
Clark Duffy, Kansas Water Office

See attached list.

The hearing on HB 2404 was opened by Vice-Chairperson Morris: Staff was called on to brief the

Committee on HB 2404: Termination of water right; notice to user of due and sufficient cause

exception.

Mary Jane Stattelman said she had discussed the bl with David Pope when it was introduced on the 3
House side. She said in the last few years they have reviewed some abandoned water rights and this has

created more interest than has been shown in the past. This legislation would add some safe guards to

protect peoples water rights. She said the only cost to them would be the data search and the notification

procedure. And she thought currently there are sufficient options in place that allows people to protect

their water rights. In response to a question regarding circumstances that are considered "due and

sufficient cause” for non use, a list of 10 specific circmstances that are used to make this determination

was provided (Attachment 1).

David Pope said the Division of Water Resources is not proactively seeking abandoned water rights. The
water right owner is statutorily entitled to a notice and hearing to allow full consideration of all evidence,
- before a final decision is made on abandonment. He responded to questions about when the procedure is
3 used and the criteria used to make the determination, and he gave several examples of when this might
happen, and how it might protect a junior water right owner’s investment.

Mike Beam supported the bill, as they liked the extended time from three to fve year period for using

appropriated water in order to preserve a water appropriation right. They liked the notification procedure N
established in subsection (b), and the "due and sufficient” canse provision in the bill. He urged the

committee to give the bill favorable consideration (Attachment 2).

Leslie Kaufman, Assistant Director, Public Affairs Division, Kansas Farm Bureau, said the passage of HB o
2404 which would create a notification process that protects water rights during periods of non-use, would
_/J allow their members to better adapt to their varying needs (Attachment 3).
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4) water use is temporarily discontinued by the owner for a definite period of time to permit soil. moisture

and water conservation, as documented by
a) enrollment in a multi year federal or state conservation program

6) a well has been previously approved as 2 standby well
7) physical problems exist with the point of divesion, distribution system, place of use or operator:
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Previous Next

82a-711

Chapter 82a.--WATERS AND WATERCOURSES
Article 7.--APPROPRIATION OF WATER FOR BENEFICIAL USE

82a-711. Permits to appropriate water; standards for approval of use; review of
action on application. (a) If a proposed use neither impairs a use under an existing water
right nor prejudicially and unreasonably affects the public interest, the chief engineer shall
approve all applications for such use made in good faith in proper form which contemplate
the utilization of water for beneficial purpose, within reasonable limitations except that the
chief engineer shall not approve any application submitted for the proposed use of fresh
water in any case where other waters are available for such proposed use and the use
thereof is technologically and economically feasible. Otherwise, the chief engineer shall
make an order rejecting such application or requiring its modification to conform to the
public interest to the end that the highest public benefit and maximum economical
development may result from the use of such water.

(b) In ascertaining whether a proposed use will prejudicially and unreasonably affect
the public interest, the chief engineer shall take into consideration:

(1) Established minimum desirable streamflow requirements;

(2) the area, safe yield and recharge rate of the appropriate water supply;

(3) the priority of existing claims of all persons to use the water of the appropriate
water supply;

(4) the amount of each claim to use water from the appropriate water supply; and

(5) all other matters pertaining to such question.

{c) With regard to whether a proposed use will impair a use under an existing water
right, impairment shall include the unreasonable raising or lowering of the static water level
or the unreasonable increase or decrease of the streamflow or the unreasonable
deterioration of the water quality at the water user's point of diversion beyond a reasonable
economic limit. Any person aggrieved by any order or decision by the chief engineer
relating to that person's application for a permit to appropriate water may petition for
review thereof in accordance with the provisions of K.S.A. 2007 Supp. 82a-1901 and
amendments thereto.

History: L. 1945, ch. 390, § 11; L. 1957, ch. 539, § 16; L. 1977, ch. 356, § 6; L. 1980,
ch. 332, § 3; L. 1986, ch. 392, § 3; L. 1991, ch. 292, § 3; L. 1999, ch. 130, § 5; July 1.
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Burden of proof

From Wikipedia, the free encyclopedia

The Burden of proof (Latin: onus probandi) is the obligation to
shift the assumed conclusion away from an oppositional opinion
to one's own position (this may be either a negative or positive
claim). The burden of proof may only be fulfilled by evidence.

Under the Latin maxim necessitas probandi incumbit ei qui agit,
the general rule is that "the necessity of proof lies with he who

Evidence

complains." The burden of proof, therefore, usually lies with the - Part of the common law series
party making the new claim. The exception to this rule is when a
prima facie case has been made.

Types of evidence

Testimony - Documentary

He who does not carry the burden of proof carries the benefit of Physical / Real - Digital
assumption, meaning he needs no evidence to support his claim. Exculpatory * Scientific
Fulfilling the burden of proof effectively captures the benefit of Pemarstrutive
assumption, passing the burden of proof off to another party. Eyewitness identification
Genetic (DNA) * Lies

The burden of proof is an especially important issue in law and
science. Relevance

Burden of proof - Laying a foundation
Contents Subsequent remedial measure
Character - Habit * Similar fact
m 1 Types of burden
» 2 Standard of proof Authentication
m 2.1 Standards for searches, arests or warrants
s 2.1.1 Reasonable suspicion
= 2.1.2 Probable cause for arrest
= 2.2 Standards for presenting cases or defenses
x 2.2.1 Air of reality Ancient document
= 2.3 Standards for conviction

Chain of custody
Judicial notice - Best evidence rule
Self-authenticating document

= 2.3.1 Balance of probabilities Witnesses

z 2.3.2 Clear and convincing evidence Competence - Privilege

= 2.3.3 Beyond reasonable doubt Direct examination + Cross-examination
= 2.4 Non-legal Standards Impeachment * Recorded recollection

» 2.4.1 Beyond the shadow of a doubt
» 3 Examples
= 3.1 Criminal law Hearsay and exceptions
z 3.2 Civil law
x 3.3 Decisions by the U.S. Supreme Court
4 Science and other uses

Expert witness * Dead man statute

in English law - in United States law
Confessions * Business records

|

= 5 See also Excited utterance * Dying declaration
» 6 References Party admission + Ancient document
= 7 Bibliography Declarations against interest

= 8 External links Present sense impression * Res gestae

37
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Kansas Administrative Regulation 5-7-1

NOTE: Online K.A.R.s are updated annually. To obtain the latest version of a regulation
please check the Kansas Register to see if an updated version has been published, or contact

the agency enacting the regulation.

5.7-1 Due and sufficient cause for non-

use, (a) Each of the following circumstances shall
be considered “due and sufficient cause,” as used
in K.S.A. 82a-718, and amendments thereto:

(1) Adequate moisture is provided by natural
precipitation for production of crops normally re-
quiring full er partial irrigation within the region
of the state in which the place of use is located.

(2) A right has been established or is in the pro-
cess of being perfected for use of water from one
or more preferred sources in which a supply is
available currently but is likely to be depleted dur-
ing periods of drought.

(3) Water is not available from the source of
water supply for the authorized use at times
needed.

(4) Water use is temporarily discontinued by
the owner for a definite period of time to permit
soil, moisture, and water conservation, as docu-
mented by any of the following:

(A) Furnishing to the chief engineer a copy of

a contract showing that land that has been lawfully
irrigated with a water right that has not been aban-
doned is enrolled in a multiyear federal or state
conservation program that has been approved by
the chief engineer;

(B) enrolling the water right in the water right
conservation program in accordance with K.A.R.
5-7-4; or

(C) any other method acceptable to the chief
engineer that can be adequately documented by
the owner before the nonuse takes place.

(5) Management and conservation practices are
being applied that require the use of less water
than authorized. If a conservation plan has been
required by the chief engineer, the management
and conservation practices used shall be consis-
tent with the conservation plan approved by the
chief engineer to qualify under this subsection.

(B) The chief engineer has previously approved
the placement of the point of diversion in a
standby status in accordance with K.A.R. 5-1-2.

(7) Physical problems exist with the point of di-
version, distribution system, place of use, or the
operator. This circumstance shall constitute due
and sufficient cause only for a period of time rea-
sonable to correct the problem.

(8) Conditions exist beyond the control of the
owner that prevent access to the authorized place
of use or point of diversion, as long as the owner
is taking reasonable affirmative action to gain

http://www.kslegislature.org/legsrv-kars/search.do

access.

(9) An alternate source of water supply wa
needed and was not used because ?I?eyprir:a?;t
source of supply was adequate to supply the needs
oflthe water right owner. The owner shall main-
tain the diversion works on the alternate source
of Supply in a condition that will allow the owner
to geffectlvely use the alternate source of supply in
a timely manner.

.(10)_T'he u_:hief engineer determines that a man-
ifest injustice would result if the water right were
deemed abandoned under the circumstances of
the case.

(b) In order to constitute due and sufficient
cause fqr nonuse of water, the reason purporting
?0 constitute due and sufficient cause shall have
in fact prevented, or made unnecessary, the au-
thorized beneficial use of water. '

(c) Each year of nonuse for which the chief en-
gineer finds that due and sufficient cause exists
shall be considered to interrupt the successive
years of nonuse for which due and sufficient cause
does not exist.

(d) When a verified report of the chief engi-

neer, or the chief engineer's authorized represen-
tative, is made a matter of record at a hearing held
pursuant to K.5.A. 82a-718, and amendments
thereto, that establishes nonuse of a water right
for five or more successive years, the water right
owner shall have the burden of showing that there
have not been five or more successive years of
nonuse without due and sufficient cause, (Au-
thorized by K.S.A. 82a-706a; implementing K.S.A.
82a-706a and K.S.A, 2002 Supp. 82a-718; modi-
?e?,gléém?& CQ;E:I? May 1, 1978; amended May

; , amended May 31 :
2hi200) y 31, 1994; amended Oct.

7%
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82a-718. Abandonment of water rights; notices; hearing; review of action; exceptions.

(a) All appropriations of water must be for some beneficial purpose. The purpose of
abandonment is to protect junior water rights from impairment. Every water right of
every kind shall be deemed abandoned and shall terminate when (1) without due and
sufficient cause (2) no lawful, beneficial use is fierreefortfi-made of water under such right
(3) for five successive years. Before any water right shall be declared abandoned and
terminated the chief engineer shall conduct a hearing thereon. Notice shall be served on the
user at least 30 days before the date of the hearing. The determination of the chief engineer
pursuant to this section shall be subject to review in accordance with the provisions of
K.S.A. 2007 Supp. 82a-1901, and amendments thereto.

Termination of a water right under this section must be proved by clear and

convincing evidence of each of the requirements of subsections (a)(1), (2) and (3)
of this section._The admission into evidence at the hearing of a verified report of the
chief engineer or such engineer's authorized representative that establishes each of the

requirements of subsections (a)(1), (2) and (3) of this section shall be prima facie

evidence of the abandonment and termination of any water right._ but not the burden of
proof, to the owner of the water right.

(b) When no lawful, beneficial use of water under a water right has been reported for three
successive years, the chief engineer shall notify the user, by certified mail, return receipt
requested, that: (1) No lawful, beneficial use of the water has been reported for three
successive years; (2) if no lawful, beneficial use is made of the water for five successive
years, the right may be terminated; and (3) the right will not be terminated if the user
shows that for one or more of the five consecutive years the beneficial use of the water was
prevented or made unnecessary by circumstances that are due and sufficient cause for
nonuse, which circumstances shall be included in the notice.

(c) The provisions of subsection (a) shall not apply to a water right that has not been
declared abandoned and terminated before the effective date of this act if the five years of
successive nonuse occurred exclusively and entirely before January 1, 1990. However, the
provisions of subsection (a) shall apply if the period of five successive years of nonuse
began before January 1, 1990, and continued after that date.
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Attention Kansas Water Right Holders: Be Nice to
Your Neighbors, They’re Policing Your Water
Rights [ Hawley v. Kansas Dep’t of Agric., 132 P.3d
870 (Kan. 2006)]

Tyler A. Darnell*

I. INTRODUCTION

You have just inherited a large piece of family farmland. Your fa-
ther, who left you the land, spent the last five years in a nursing home.
The land had been rented out by your father throughout his last years,
but you desire to take it back and begin farming it yourself. Much to
your delight, you discover that there is a valuable water right attached to
the land, allowing you to irrigate your land from the adjacent river. Be-
ing cautious, you inquire about the right to the local water resources of-
fice, which is responsible for monitoring water rights. The office tells
you that the right is indeed valid, but that you must install a meter to
keep track of your usage. The office inspects the meter to its satisfac-
tion, and you subsequently spend $70,000 for irrigation equipment to
use the right attached to your land.

After irrigating your crops for almost two years, you get a letter
from the state water resources office explaining that your neighbors
have complained about your recent use of water and that the office has
begun inspecting whether your right still exists. Eventually, the inspec-
tion reveals that prior to your use, the water right had not been used for
over five consecutive years. As a result, the state water resources office
concludes that your right has been abandoned and is no longer valid, in-
formation that would have been useful two years and $70,000 ago. You
appeal the decision of the water resources office to the state supreme
court, which affirms the termination of your right. Consequently, what
was once a pleasant surprise and a promising investment has now be-
come an extremely expensive lesson in state water law.

* B.S. 2003, Kansas State University; J.D. Candidate 2007, Washburn University School of
Law. I thank everyone who assisted me with this project. I especially thank Professor Myrl Duncan,
who provided me with tremendous guidance, insight, encouragement, and editing. I also thank my
editors, Molly McMurray and Keron Wright, for their helpful edits and suggestions. Thanks to Pro-
fessor David Pierce for recommending this case to me. Thanks also to Sara Tillett for her patience
and encouragement throughout this process. I dedicate this work to my parents, whose love and in-
spiration has given me the courage to always aim high and achieve whatever I set out to do in life.
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The above facts closely resemble those before the Kansas Supreme
Court in Hawley v. Kansas Department of Agriculture! As in the hypo-
thetical above, the Kansas Supreme Court upheld the administrative
termination of a water right. Unfortunately, the court said much more
than necessary and may have fundamentally altered Kansas water law in
the process.

II. CASE DESCRIPTION

In July of 1953, Emmet E. Conzelman applied to the Kansas De-
partment of Agriculture, Division of Water Resources (DWR) to obtain
a water right to irrigate from the Republican River in Republic County,
Kansas2 On October 9, 1953, DWR approved Conzelman’s application
and assigned him water right number 1,575 “for irrigation purposes.™
Finally, on May 11, 1960, DWR found Conzelman’s right to be per-
fected and issued him a certificate of appropriation for water right num-
ber 1,575, with a priority date of July 6, 1953.%

Upon Conzelman’s death on July 30, 1982, his land and accompa-
nying water right passed to his son, Max Conzelman, who held the right
until his death on December 1, 2000.° The right then passed to Max
Conzelman’s daughter and son-in-law, Karen and Marlin Hawley.f In
2001, Marlin Hawley contacted the DWR Field Office in Stockton, Kan-
sas to inquire about the status of the water right attached to the land.’
During this meeting, Mr. Hawley learned that although the right had not
been used for a long time, it was nonetheless valid, and he was free to
use it.f Based on this information, the Hawleys spent $70,000 on irriga-
tion equipment and began using the water right by pumping 180 hours
during 2002.° In December 2002, DWR informed the Hawleys that they
were required to install a water flow meter before watering in 2003.10
The Hawleys complied, and DWR subsequently inspected and approved

132 P.3d 870 (Kan. 2006).
Id. at 874.
Id.

. Brief of Appellant at 1, Hawiey, 132 P.3d 870 (No. 04-93690-AS). The seven year gap be-
tween approval and perfection was due to an erroneous property description on the original applica-
tion. The error did not affect the priority date. See Hawley, 132 P.3d at §74.

5. Brief of Appellant, supranote 4, at 2. Max held the property on which the right was located
jointly with his mother, Cecile E. Conzelman, until she died in 1991. Id.

6. Hamdey, 132 P.3d at 874. The Hawleys obtained the right as trustees of Max Conzelman's
estate. fd.

7. Brief of Appellees at 2, Hawiey, 132 P.3d 870 (No. 04-93690-AS).

8. Id

9. Jd The Kansas Supreme Court apparently misquotes Marlin Hawley as saying he pumped
only 80 hours in 2002. Hawley, 132 P.3d at 875. DWR's records, however, show the right had 180
hours pumped in 2002, Water Information Management and Analysis System,
http://Mercules.kgs.ku.edwgeohydro/wimas/index.cfm (last visited Jan. 21, 2007) (click “Accept”; type
%1575 in “Water Right Number” field; type in email address; click “Select Water Rights™; click “A
1575 00" hyperlink; select “2002” in “Water Use Year(s)” dropdown box).

10. Hawlfey, 132 P.3d at 875.

4Lk
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the meter.!!

In May 2003, six neighboring water right holders petitioned DWR
to initiate abandonment proceedings, claiming that before the Hawleys’
recent use, the right had not been used since 1970, and thus the right
should be terminated under Kansas law.'? In July of 2003, DWR began
investigating and questioning the Hawleys about the previous nonuse."
Based on that investigation, a representative of DWR issued a report
recommending that the chief engineer of DWR hold a hearing to de-
termine if the right was abandoned due to nonuse.’* On December 24,
2003, after pumping 70 hours for the year, Marlin and Karen Hawley re-
ceived notice that DWR had commenced abandonment proceedings.”

A. DWR Administrative Hearing

On January 6, 2004, the Hawleys filed a motion to dismiss, claiming
that DWR failed to give them notice of potential termination after three
consecutive years of nonuse, as required by chapter 82a, section 718(b)
of the Kansas Statutes Annotated.’® The hearing officer, appointed by
the chief engineer of DWR, denied the motion, stating that notice in
section 718(b) only applied to water rights that had not been used for
exactly three years, not those that had already been unused for five
years which could be terminated under section 718(a).!’ On February
11, 2004, the hearing officer conducted the abandonment hearing and
discovered that the water right had been used only once between 1959
and 2002 when the Hawleys resumed use.’® Because of the duration of
nonuse, the hearing officer concluded that the water right had been
abandoned and should be terminated pursuant to section 718(a).”

On April 19, 2004, the chief engineer of DWR officially adopted
the conclusion of the hearing officer, thereby terminating the Hawleys’
water right?® The Hawleys quickly filed a petition for administrative
review with the Secretary of Agriculture, asserting that they were enti-
tled to notice under section 718(b) before their right could be termi-
nated.? The appeal was unsuccessful, and on May 12, 2004, the Secre-

11,

12, Id at 874.

13. Id

14. Id at 875.

15. Id

16. Brief of Appellees, supranote 7, at 3.

17. Hawley, 132 P.3d at 876. The specifics of section 718(a) and (b) are explained in detail, in-
frasection IIL.B.2.

18. Imitial Order Declaring Water Right Abandoned and Terminated, /o re Water Right, File
No. 1,575, Case No. 03 WATER 2969, at 1, 7 (Kan. Dep’t of Agric., Div. of Water Res. 2004) (on file
with author). The right was used in 1970, Jd at4.

19. Seejd. at8.

20. Idat7.

21. Hawley, 132 P.3d at 877.
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tary of Agriculture denied the Hawleys’ petition, upholding the termina-
tion as a final agency decision.”

B. Republic County District Court

The Hawleys next sought relief by petitioning the Republic County
District Court for judicial review of DWR’s termination of their right.”
They again asserted that the termination was invalid because DWR had
not given them proper notice.* The district court reversed DWR’s de-
cision, concluding that the notice under section 718(b), enacted in 1999,
was to be applied retroactively and was therefore “a condition prece-
dent to [DWR] being able to initiate an administrative action to declare
[the Hawleys'] water rights abandoned and terminated.”®

The district court examined the 1999 amendments to section 718,
which extended the period of nonuse from three to five years in subsec-
tion (a), and created the notice requirement after three years of nonuse
in subsection (b).2* The court reasoned that because the substantive
clement of the amendment (extending the nonuse period to five years)
was intended to apply retroactively, the procedural element (notice af-
ter three years) must also be retroactive; “[o]therwise, you would have a
situation where the legislature expanded a right yet the accompanying
procedure and remedy would not apply.””’ Because DWR did not fur-
nish the Hawleys with the required notice, the district court set aside
DWR'’s termination of the right.®®

C.  Kansas Supreme Court

DWR appealed the district court’s judgment to the Kansas Court
of Appeals.? The Hawleys immediately filed a motion to transfer the
case directly to the supreme court®® The Kansas Supreme Court
granted the Hawleys’ motion and, after hearing the case, reversed the
district court and reinstated DWR’s termination of the Hawleys” water

22. Order Denying Petition for Administrative Review, o re Water Right No. 1,575, Case No.
03 WATER 2989, at 2 (Kan. Dep’t of Agric. 2004) (on file with author).

23. Hawley, 132 P.3d at 877.

24, Petition for Judicial Review at 4, Hawley v. Kansas Dep't of Agric., Case No. 04-CV-07
(Republic Co. Dist. Ct. 2004).

25. Judgment Form at 3, Hawdey, Case No. 04-CV-07.

26. Id at3-5.

27. Id. at 5. In other words, if a person had not used their right for three years at the time the
amendment was passed, the substance of the amendment would give them an additional two years
before their right could be deemed abandoned. Thus, the procedural notice should also apply and
entitle that right holder to notice before abandonment proceedings can be brought.

28. Id at5-6.

29. Notice of Appeal at 1, Haw/ey, Case No. 04-CV-07.

30. Brief of Appellees, supra note 7, at 4. The motion was filed pursuant to chapter twenty,
saction 3017 of the Kansas Statutes Annotated. The record does not reveal any specific reasons why
the Hawleys wanted to bypass the court of appeals.
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right.*! The court spent the bulk of the opinion deciding that section
718 was a forfeiture statute, not one of abandonment, an issue the court
raised sua sponte.”* The court then adopted DWR’s ruling that section
718 was unambiguous and that it clearly did not “require . .. [DWR] to
comply with the notice requirements of subsection (b) before . . .
pursu[ing] termination of a water right under the authority of subsection
(a).==33

The court explained in dicta that its holding was supported on
other grounds as well.** First, the court believed that its holding was
“consistent with the premise upon which the [Kansas Water Appropria-
tion] Act is built[:] . . . holders of water rights who fail to use the rights
lose the rights.”* The court also asserted that there are plenty of other
“safeguards” within the law that help to prevent the termination of a
water right.®** Because of those safeguards, the court reasoned, “it is
unlikely that the legislature intended to bestow yet another opportunity
for relief under circumstances like those of the instant case.”®’ Next, the
court held that even if it were to find section 718 ambiguous, “rules of
statutory construction” would produce the same result.*® Finally, the
court suggested that its ruling was equitable because allowing the Haw-
leys to continue using their right would unjustly impinge upon the
neighboring junior right holders.*

III. BACKGROUND
A. Basics of Water Rights Law

There are two major systems of water rights law governing the use
of surface water in the United States.** The riparian doctrine* is used

31. Hawley v. Kan. Dep’t of Agric., 132 P.3d 870, 871 (Kan. 2006).

32. Id. at 880-87.

33. Id at888.

34, Id; see infranote 119.

35. Hawley, 132 P.3d at 888.

36. Id. The safeguards the court referred to were the notice in subsection (b), the ability for a
holder to demonstrate “due and sufficient cause” for nonuse in subsection (b), and the provision in
subsection (c) eliminating consecutive periods of nonuse occurring entirely before January 1, 1990,
from consideration for termination. fd.

37. Id

38. Jd. at 888-89.

39. Id. at 889.

40. George A. Gould, Water Rights Systems, in WATER RIGHTS OF THE FIFTY STATES AND
TERRITORIES, 6, 8 (Kenneth R. Wright ed., 1990). There are various other approaches taken by
states with respect to groundwater. Haw/ey, however, dealt only with surface water rights, and thus,
groundwater systems are irrelevant to this comment. The Kansas Water Appropriation Act (the
Act), discussed jnfra section ITLB, applies to both surface and groundwater.

41. Because Kansas does not use this doctrine, and it was not involved in Haw/ey; a brief expla-
nation of the riparian doctrine shall suffice for the purposes of this comment. Essentially, the doc-
trine provides that a person owning land bordering a body of water is entitled to use the adjoining
water simply by owning such land. See 1 ROBERT E. BECK, WATER AND WATER RIGHTs § 7.02
(1991). Also, because riparian rights are a part of the land, they are not lost simply by nonuse. /d. §
7.04(d). There are many more aspects of the riparian doctrine than are discussed here. See id; A.
DaN TARLOCK, LAW OF WATER RIGHTS AND RESOURCES (Thomson West 2006); WATER RIGHTS

e
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in the eastern half of the United States where climates are humid and
water supplies are generally plentiful.”” In the western United States,
with arid climates and less plentiful water supplies, most states, includ-
ing Kansas, utilize the prior appropriation doctrine.”® A brief discussion
of prior appropriation is useful in understanding the issues involved in
Hawley.

1. The Prior Appropriation Doctrine: Priority

In the western United States, where water is generally more limited
than in the east, the prior appropriation doctrine governs the use of sur-
face water.** Unlike their riparian counterparts, most prior appropria-
tion states maintain that the water is a community resource controlled
by the state, which has authority to establish how and by whom the wa-
ter is used.”” Under this doctrine, the state regulates the use of water,
issuing permits to qualifying applicants, thereby appropriating to them
the right to use a specified amount of water for a particular purpose.*

The prior appropriation doctrine is grounded on two basic princi-
ples.#” The first is priority— “first in time, first in right.”*® A water right
is given a priority date based on the date it is appropriated, with senior-
ity going to the earliest dates. When there is a shortage of water, the
state will limit usage, beginning with the most junior water rights, work-
ing up the priority ranks as far as necessary to fulfill the quantity appro-
priated to the most senior right holders.*® During a drought, the junior
water right holders bear the entire burden of the shortage, ensuring that
the more senior right holders receive their entire allotted amount.”

2. The Prior Appropriation Doctrine: Beneficial Use

The second fundamental principle of the prior appropriation doc-
trine is beneficial use; the existence of the right is based solely on put-
ting water to use for a beneficial purpose.”> Under this principle, the
right holder is generally entitled to the right so long as he is putting the

OF THE FIFTY STATES AND TERRITORIES, supra note 40.

42, Deborah L. Freeman, [atroduction, in WATER RIGHTS OF THE FIFTY STATES AND
TERRITORIES, supranote 40, at 1.

43, WrLLIAM GOLDFARB, WATER LAw 32-33 (2d ed. 1988).

44, Jd.

43. Gould, supranote 40, at 9.

46. William R. Fischer & Ward H. Fischer, Appropriation Doctrine, in WATER RIGHTS OF THE
FIFTY STATES AND TERRITORIES, supra note 40, at 26.

47. Gould, supranote 40, at 9.

48. Id.

49, TARLOCK, supranote 41, § 5.30.

50. Gould, supranote 40, at 9.

51. TARLOCK, supranote 41, § 5.30.

52. Gould, supranote 40, at 9.

515
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water to beneficial use,” as determined by the state.®* Because the ap-
propriated right depends on beneficial use, “nonuse of water for a long
period may result in loss of the water right by forfeiture or abandon-
ment.” Prior appropriation states vary on whether rights are lost
through forfeiture or abandonment.

In abandonment states, nonuse of the right for a statutorily deter-
mined period of time must be accompanied with intent by the owner to
abandon that right.”” To terminate a right for abandonment, the party
claiming abandonment has the burden of proving intent.”® Although
nonuse by itself does not constitute abandonment per se, it is usually
“the best evidence of intent to abandon.™ In most abandonment
states, “long periods of non-use raise a rebuttable presumption of intent
to abandon.”® If, however, no intent is found, the reasons for nonuse
become irrelevant and the right is retained by the appropriator.®!

In forfeiture states, the loss of a water right is more abrupt than in
abandonment states. Most forfeiture statutes “provide that if water is
not . .. put to a beneficial use for a prescribed period of time, the right is
lost and the water again becomes public subject to appropriation by
others.”®? Intent to relinquish the right is irrelevant. * Once the statu-
tory period of nonuse has expired, the right is lost.®*

Whether a state terminates a water right through abandonment or
forfeiture, most prior appropriation states provide various reasons ex-
cusing nonuse, which will prevent the termination of the right after the
period of nonuse has passed.® Such reasons may include drought, ade-
quate moisture, and enrollment of the appurtenant land in a conserva-
tion program.®® Whatever the specific reason, its existence will allow the
right holder to survive a claim of forfeiture or abandonment.?’

B. Kansas Water Law - The Kansas Waler Appropriation Act

Kansas uses the prior appropriation doctrine to govern the use of
surface water. Kansas was originally a riparian state, and landowners

53. Id

54. See GOLDFARB, supranote 43, at 35-36.
55. Gould, supranote 40, at 9.

56. TARLOCK, supranote 41, § 5.87.
57. Id

58. Id

59. Id

60. Id.

61. Id

62. Id.§5.88.

63. Jd.

64. Id

65. Id.§35.89.

66. Id.

67. Id.
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inherently held the right to use water bordering their land.*® In 1945,
however, the Kansas Legislature passed the Kansas Water Appropria-
tion Act (the Act), which codified the prior appropriation doctrine and
dramatically altered water rights law in the state.5

1. General Provisions of the Act™

At the outset, the Act articulates one of the basic principles of prior
appropriation, beneficial use, by providing that “all waters within the
state may be appropriated for beneficial use as herein provided.”™ The
Act vests the chief engineer of DWR with the authority to “enforce and
administer the laws of this state pertaining to the beneficial use of wa-
ter.”” Any non-domestic use of water must be approved by the chief
engineer.”® This approval is sought by applying to the chief engineer for
a permit to appropriate.” Furthermore, anyone “may apply for a per-
mit to appropriate water,” but he or she must follow the application re-
quirements specified in the Act.”

Along with the procedures for appropriation, the Act also sets out
the second principle of the prior appropriation doctrine: priority.”® Un-
der the Act, the priority of a water right is based on the date the applica-
tion for the right was filed with the chief engineer.”” As in other prior

68. See John C. Peck, Water Quality and Allocation, in FUNDAMENTALS OF WATER LAW IN
K ANSAS: PROTECTING WATER RIGHTS, USE AND QUALITY 1, 3 (2003).

69. Jd. The Act applied the prior appropriation doctrine to both surface and groundwater. /d
(*“All water within the state is hereby dedicated to the use of the people of the state, subject to the
control and regulation of the state in the manner herein prescribed.” KAN. STAT. ANN. § 82a-702
(1997)).

70. The provisions listed in this section involve only aspects of the Act relevant to this com-
ment. There are various other technical elements (2.g., listing specific desired streamflows for certain
rivers) that are included in the Act but need not be mentioned here. For a complete analysis of the
Act, see Peck, supra note 68, For more on the history of the Act, as well as its constitutionality, see
Stone v. Gibson, 630 P.2d 1164 (Kan. 1981), and Willizms v. City of Wichita, 374 P.2d 578 (Kan.
1962).

71. KAN.STAT. ANN. § 82a-703 (1997).

72. Id. § 82a-706. This provision also requires the chief engineer to “control, conserve, regulate,
allot and aid in the distribution of the water resources of the state for the benefits and beneficial uses
of all of its inhabitants in accordance with the rights of priority of appropriation.” Jd. As Professor
John C. Peck, Connell Teaching Professor of Law at the University of Kansas School of Law, put it,
“the Chief Engineer is the ‘water czar’ of Kansas, if there were such a thing.” Peck, supra note 68, at
3.

73. KAN.STAT. ANN. § 82a-705.

74. Id.§ 82a-709.

75. Id. § 82a-708a (Supp. 2005). The application requirements are specified in sections 82a-
708a-710 of the Kansas Statutes Annotated. For an extensive explanation of the application process
and the steps involved in obtaining a water right under the Act, see Peck, supranote 68.

76. “As between persons with appropriation rights, the first in time is the first in right.” KAN.
STAT. ANN. § 82a-707(c) (1997).

77. Id. Because Kansas was a riparian state before the passage of the Act, the Act does take
into account those rights existing prior to 1945. These rights are referred to in the Act as “vested
rights.” Jd § 82a-701(d) (Supp. 2005). Any persons holding a right prior to the passage of the Act
simply had to make a claim to the chief engineer, pursuant to section 82a-704a(a), that they held a
vested right. Under section 82a-704a(f), vested rights claims could not be made after July 1, 1980.
Under section 82a-701(d), all vested rights “share a common priority date of June 28,1945.” John C.
Peck & Constance Crittenden Owen, Loss of Kansas Water Rights for Non-Use, 43 KaN. L. REV.

3]
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appropriation states, priority under the Act “determines the right to di-
vert and use water at any time when the supply is not sufficient to satisfy
all water rights that attach to it.””®

A perfected appropriation becomes a water right, which is a real
property interest that is part of, or can be separated from, the land on
which it is located.” Because of its status, a water right is not limited to
ownership by the original appropriator, who can transfer the right to
another, either by itself or with the appurtenant land.®® Furthermore, if
the appurtenant land is conveyed in any manner with nothing men-
tioned in the conveyance about the right, it “passes with the land.”®!
Also, if a right holder wishes to change either “the place of use, the
point of diversion or the use made of the water,” he must submit an ap-
plication to the chief engineer requesting such a change.® If the chief
engineer approves the change, the holder retains the priority date of the
original application.”¥ These are the only three changes the Act allows
right holders to make to the original appropriation, but each must be
approved by the chief engineer.

2.  Abandonment — Section 718

Although a water right is considered a real property interest, it is
still subject to the principle of beneficial use. Section 718, the statute at
issue in Hawley, provides that a right can be terminated for nonuse.
Prior to 1999, section 718 read:

All appropriations of water must be for some beneficial purpose. Every
water right of every kind shall be deemed abandoned and shall terminate
when without due and sufficient cause no lawful, beneficial use is hence-
forth made of water under such right for three successive years. Before
any water right shall be declared abandoned and terminated the chief en-
gineer shall conduct a hearing thereon in accordance with the provisions
of the Kansas administrative procedure act. Notice shall be served on the
user at least 30 days before the date of the hearing.

The verified report of the chief engineer or such engineer’s authorized

representative shall be prima facie evidence of the abandonment and ter-
mination of any water right.®

DWR has defined which circumstances constitute “due and sufficient

801, 805 (1995). This is the date the Act was passed, and as a result, all vested rights are superior to
any right appropriated under the Act. /2 While vested rights have more protection under the Act
than appropriated rights, they can still be lost through nonuse. fd. at 805-06.

78. KAN.STAT. ANN. § 82a-707(b) (1997).

79. Id.§ 82a-701(g) (Supp. 2005).

80. Peck, supranote 68, at 16. For more on the transfer of a Kansas water right, see jd. at 18-20.

81. Id. at18. This includes “conveyance of the land by deed, lease, mortgage, will, or other vol-
untary disposal, or by inheritance.” KAN. STAT. ANN. § 82a-701(g) (Supp. 2005).

82. Id.§ 82a-708b(a).

83. Id

84. Id. § 82a-718 (1997).

5%
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cause” for nonuse.®® The excusable circumstances include, for instance,
uncontrollable weather conditions such as adequate moisture®™ or
drought,¥” as well as enrolling the right in a water conservation pro-
gram ¥ Apparently, the chief engineer handles most abandonment pro-
ceedings without much difficulty or judicial intervention because, before
Hawley, there were “[n]o appellate court cases . . . appear[ing] in Kan-
sas ... on the subject of loss of water rights for non-use.”%

In 1999, the Kansas Legislature made significant changes to section
7189 The original language of section 718 was placed into section
718(a), and the period of nonuse in subsection (a) was changed from
three to five years”® Aside from the extension of time required for
abandonment, the previous language of section 718 remains intact. 2

Perhaps the biggest change to section 718 in the 1999 amendment
was the addition of subsection (b), which states:

When no lawful, beneficial use of water under a water right has been re-
ported for three successive years, the chief engineer sha/l notify the user,
by certified mail, return receipt requested, that: (1) No lawful, beneficial
use of the water has been reported for three successive years; (2) if no
lawful, beneficial use is made of the water for five successive years, the
right may be terminated; and (3) the right will not be terminated if the
user shows that for one or more of the five consecutive years the benefi-
cial use of the water was prevented or made unnecessary by circumstances
that are due and sufficient cause for nonuse, which circumstances shall be
included in the notice.”

By requiring the chief engineer to give notice to right holders reporting

85. KAN. ADMIN. REGS. § 5-7-1 (2006).

86. Jd.§5-7-1(a)(1).

87. 7d.§5-7-1(a)(2).

88. Jd. § 5-7-1(a)(4)(A) (2006). Section 5-7-1 of the Kansas Administrative Regulations pro-
vides the full list of “due and sufficient” causes for nonuse.

89. Peck & Owen, supra note 77, at 803. Although this statement was made in 1993, it re-
mained true until the decision in Haw/ey was issued.

90. See Ron Smith, 1999 Legislative Wrap Up, 68]. KAN. B. Ass'N 16, 29-31 (1999).

91. SeeKAN. STAT. ANN. § 82a-718(a) (Supp. 2005).

92. The current text of section 82a-718(a) reads:

All appropriations of water must be for some beneficial purpose. Every water right of

every kind shall be deemed abandoned and shall terminate when without due and sufficient

cause no lawful, beneficial use is henceforth made of water under such right for five succes-

sive years. Before any water right shall be declared abandoned and terminated the chief

engineer shall conduct a hearing thereon. Notice shall be served on the user at least 30

days before the date of the hearing. The determination of the chief engineer pursuant to

this section shall be subject to review in accordance with the provisions of K.S.A. 2005

Supp. 82a-1901, and amendments thereto. The verified report of the chief engineer or such

engineer's authorized representative shall be prima facie evidence of the abandonment and

termination of any water right.
I4. Ttis interesting to note the conflict that exists between section 718 and section 42-308 of the Kan-
sas Statutes Annotated. Section 42-308 is part of the chapter on irrigation, predating the adoption of
the Act, and provides that a water right is forfeited after three years of nonuse. While section 308
was somewhat consistent with the previous version of section 718, the 1999 amendment puts the two
sections in direct conflict with each other. See Peck & Owen, supranote 77, at 826; Peck, supra note
68, at 22-23; KAN. STAT. ANN. § 42-308 (2000). This is an obvious oversight by the Legislature, but
this problem has never been addressed by the court. See Peck, supra note 68, at 22-23.

93. KAN.STAT. ANN. § 82a-718(b) (Supp. 2005) (emphasis added).
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three successive years of nonuse, subsection (b) places an onus on DWR
in policing and maintaining the status of water rights within the state.

The final change of the 1999 amendment was the creation of sub-
section (c¢). This change was significant because it prevented the chief
engineer from terminating certain rights that had not been used for five
successive years.” Any right with five successive years of nonuse occur-
ring exclusively before January 1, 1990, cannot be declared abandoned
under subsection (a) for that period if it had not yet been terminated by
July 1, 1999, the effective date of the amendment.” If, however, the pe-
riod of nonuse extended past the January 1, 1990, cutoff, that right is
still subject to abandonment.”

The 1999 amendment to section 82a-718 appeared to significantly
alter the rules concerning the loss of a water right for nonuse in Kansas.
Unfortunately, the Kansas Supreme Court seems to be of the view that
there was little, if any, change.

IV. CoURT’S DECISION

Hawley v. Kansas Department of Agriculture was the first oppor-
tunity for the Kansas Supreme Court to interpret the 1999 amendments
to section 718.%7 Specifically, the court was called upon to decide
whether DWR erroneously interpreted section 718 when it concluded
that section 718(b) notice is “not a condition precedent to termination
of a water right pursuant to” section 718(a).”® The court first conducted
an in-depth discussion of the loss of a water right under Kansas law,
concluding that section 718 is a forfeiture statute rather than one of
abandonment.”” Ultimately, the court agreed with DWR’s interpreta-
tion of section 718.1%

Prior to its analysis of the Hawleys’ claims, the court went through
a lengthy examination of how a Kansas water right is lost through non-

94. Seeid. § 82a-718(c).

95. Id. The full text of subsection (c) states:

The provisions of subsection (a) shall not apply to a water right that has not been declared

abandoned and terminated before the effective date of this act if the five years of successive

nonuse occurred exclusively and entirely before January 1, 1990. However, the provisions

of subsection (a) shall apply if the period of five successive years of nonuse began before

January 1, 1990, and continued after that date.

Id.

96. Id.

97. See supranote 89 and accompanying text.

98. Hawley v. Kansas Dep’t of Agric., 132 P.3d 870, 873 (Kan. 2006). The court was not decid-
ing whether the Republic County District Court’s interpretation was correct because judicial review
of DWR’s termination “was made pursuant to the Kansas Act for Judicial Review and Civil En-
forcement of Agency Actions (KJRA)” (Kan. Stat. Ann. § 77-601 et seq.), which required the su-
preme court to treat the appeal of DWR’s order “as though [it] had been made directly to this court.”
Id. at 873, 877-78 (quoting Blue Cross & Blue Shield of Kansas, Inc. v. Praeger, 75 P.3d 226, 245
(Kan. 2003)). Furthermore, under the KJRA, “[t]he party asserting the agency’s action is invalid
bears the burden of proving the invalidity.” /d. at 878.

99. Hawley, 132 P.3d at 887.

100. Id at 889.
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use. Although the issue was not argued by either party, the court con-
cluded that section 718 is a forfeiture statute, and thus intent is irrele-
vant to the termination of a water right.!% First, the court noted that
the language in section 718, that a water right “shall be deemed aban-
doned,” does not automatically render the statue one of abandon-
ment.!2 The court pointed to several other Kansas statutes with similar
language and noted that this same “language has served to automati-
cally terminate certain rights as a matter of law, irrespective of one’s ac-
tual intent.”'%® Pointing to other instances where Kansas courts have in-
terpreted the word “deemed” as dispositive,' the court ruled that “the
legislature’s chosen language ‘shall be deemed abandoned and shall
terminate’ clearly means that by operation of law those water rights
shall terminate, regardless of a party’s intent.”’®® For further support,
illustrations were given from other states that have interpreted similar
water rights statutes to be forfeiture statutes.'® Finally, the court stated
that the 1999 amendment adding subsection (b) made no mention of
abandonment or requiring intent to abandon.!” Therefore, the court
concluded that section 718 is a statute of forfeiture.!®

The court then turned to the actual controversy between DWR and
the Hawleys. DWR argued that the plain and unambiguous langnage of
section 718 dictates that notice under section 718(b) is not a condition
precedent to the chief engineer terminating a right pursuant to section
718(a).'” Such a reading of section 718, DWR reasoned, “is consistent
with the [statute’s] purpose of providing notice to those users whose wa-
ter right is in jeopardy of being terminated, i.e. before five successive
years of nonuse.”’’’ Providing section 718(b) notice to the Hawleys
“would not have served this purpose since the water right was already
deemed by . . . 718(a) to be abandoned and terminated due to extensive
nonuse.”' ! Alternatively, DWR argued that even if the statute was
ambiguous, rules of statutory construction dictate that it would be im-
proper to retroactively apply the notice provision of section 718(b) to a

101. Jd.at 887.

102. 7d.at 882,

103. Jd. The court examined sections 55-1,120(a)(3) and (b)(2), 8-1021, 66-1,129a, 3-316, 72-
8801(a), 72-6433(b), and 38-3935 of the Kansas Statutes Annotated. Jd. Each statute specifies that
something “shall be deemed abandoned” upon the occurrence of a stated event. /d.

104. Seeid. at 883.

103. Id. at 883-84.

106. 7d.at 884-85 (examining supreme court decisions from Idaho, Nevada, and Oregon).

107. Jd at B87.

108. Id
109. Brief of Appellant, supranote 4, at 17. DWR claimed that “[n]o where in the language of . .
. 82a-718 is [there] legislative intent . . . requir{ing] the chief engineer to comply with subpart (b)

prior to pursuing termination of a water right under authority of subpart (a). No ambiguity exists . . .
because only one interpretation can be made.” Jd.

110, /Jd.

111. /d at18.

3L



46-429-DARNELL.DOC 4/20/2007 8:24 PM

2007] Comment 441

right that had already been unused for five years.!'?

The Hawleys, on the other hand, argued that section 718 is am-
biguous and therefore requires analysis under the rules of statutory con-
struction.!3 Such an analysis, they argued, reveals “the clear intent of
the statute” —that section 718(b) notice is a mandatory condition prece-
dent to the termination of a water right.!'* The Hawleys asserted three
grounds in support of this claim. First, the use of the word “shall”
makes the notice mandatory.!”®> Second, “by increasing the period of
nonuse . . . and then inserting a . . . notice requirement,” the legislature
clearly intended “that holders be notified of the potential abandonment
prior to losing this important and valuable property right.”!® Finally,
the Hawleys reasoned that by adding the notice requirement, the legisla-
ture intended to prevent inequitable situations like theirs from occur-
ring.!*’ In addition to being mandatory, the Hawleys argued that section
718(b) notice also applies retroactively, serving as a condition precedent
to “all abandonment actions initiated after 1999.”!18

In deciding whether section 718(b) notice is a condition precedent
to termination, the court did little of its own analysis.'” Instead, the
court simply recited and adopted the earlier findings of the DWR hear-

112. Jd. at 19-20. DWR believed that section 718 should not be applied retroactively because of
the general rule that “statutes operate prospectively unless the language clearly indicates the legisla-
ture intended them to operate retrospectively.” Jd. (citing Southwestern Bell Tel. Co. v. Kansas
Corp. Comm’n, 29 P.3d 424 (Kan, Ct. App. 2001)). DWR argued that nowhere in the plain language
of section 718(b) was there “basis to show the legislature intended the notice requirement . . . to ap-
ply retroactively.” Jd. DWR also contended that because part of the statute was substantive, “the
whole act must be viewed as substantive” and applied prospectively. Jd at 20 (citing Steinle v. Boe-
ing Co., 785 F. Supp. 1434 (D. Kan. 1992)). Finally, DWR claimed that retroactive application of the
notice requirement was improper because the only reasonable interpretation of section 718(b) “re-
quires notice on/y to the users of those water rights for which three successive years of nonuse had
been reported, but for which five successive years of nonuse has not occurred.” /d. (emphasis in
original).

113, See Brief of Appellees, supranote 7, at 6-7.

114. Id até6.

115. rd. at6-7.

116. Idat7.

117. Id. “[I]t only makes sense that the legislature was acting to prevent such injustices from
occurring without notice and an opportunity to remedy the deficiency.” Id.

118. Id. at 8-9. For support, the Hawleys noted that while “[s]tatutes are generally to be applied
prospectively[,] . . . this rule does not apply if the statutory change is procedural or remedial in na-
ture. In that event, the statute should be applied retrospectively.” 7d. (citing In re Tax Appeal of
Alsop Sand Co., Inc., 962 P.2d 435 (Kan. 1998)). The Hawleys pointed out that section 718(b) is pro-
cedural because it “provides the procedure and means by which relief is obtained.” /d. In response
to DWR’s argument that section 718 must be viewed as substantive and therefore applied prospec-
tively, the Hawleys pointed to Kansas authority holding that “procedural and substantive laws can
coexist within the same statute.” Jd at 9 (citing Shirley v. Reif, 920 P.2d 405 (Kan. 1996)). Because
section 718(b) is procedural, the Hawleys asserted it can and should be applied retroactively. /d.at9.

119. The court did claim that its holding was supported by other grounds:

First, our holding is consistent with the premise upon which the entire Act is built . . . hold-
ers of water rights who fail to use the rights lose the rights. . . . Second, there are other safe-
guards in the Act available to a water right holder so he or she does not always lose the
right if it is not used in the prescribed number of successive years. . . . Finally, . . . applica-
tion of the rules of statutory construction leads to the same conclusion.
Hawley, 132 P.3d at 888-89. This limited analysis, however, came only after the court adopted
DWR’s findings. Furthermore, it is clearly dicta, as the court admitted that these grounds were
merely observations and “not necessary to our resolution of the issue.” See jd. at 888.

g -



46-429-DARNELL.DOC 4/20/2007 8:24 PM

442 Washburn Law Journal [Vol. 46

ing officer.’®® Accordingly, the court ruled that section 718 is not am-
biguous and held:

[N]owhere in the plain and unambiguous language of the statute is there
legislative intent to require the chief engineer to comply with the notice
requirements of subsection (b) before he pursues termination of a water
right under the authority of subsection (a), ie., after 5 or more successive
years of nonuse have occurred. "

After holding that section 718(b) notice is not required, the court simply
labeled as moot the Hawleys’ arguments for its retroactive applica-
tion. 1

V. COMMENTARY
A. Errors Within the Opinion

While the court’s opinion may seem somewhat insignificant and
uncontroversial at first, it actually creates serious problems for water
right holders. First, the court’s unwarranted conclusion that section 718
is a forfeiture statute prematurely foreclosed debate on the issue before
any party could argue the case for abandonment. Second, by altering
the nature of the statute, the court’s interpretation of section 718 raises
major concerns for the consistency of water rights adjudication in Kan-
sas.

1. The Court’s Conclusion that Section 718 is a Forfeiture Statute is
Dictum and will Harm Future Litigants

4. The Court’s Analysis of Forfeiture Versus Abandonment is Dictum

A large portion of the court’s opinion is devoted to deciding that
section 718 is a forfeiture statute as opposed to one of abandonment.'”
This issue, however, was irrelevant to the case and neither party argued
it12 TIn the first paragraph of the opinion, the court identified “[t]he
sole issue [as] whether DWR erroneously interpreted . . . 82a-718 when
it concluded that one of the notice provisions of the statute, subsection
(b), was not a condition precedent to termination of a water right pursu-
ant to subsection (a).”'*> Notwithstanding this articulation of the nar-
row question at hand, the court reached out to decide the forfeiture-
abandonment issue. It appears that the court, while referring to an arti-
cle for background on Kansas water law, observed the issue contained

120. Jd. at 887-88. The court quoted the hearing officer’s findings and simply said “[w]e agree.”
Id. at 888.

121. /d at 888.

122, Id at 889.

123. Jd at 880-87.

124. See generally Brief of Appellant, supranote 4 Brief of Appellees, supranote 7.

125. Hawiey, 132 P.3d at 873.
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within the article and, sua sponte, decided to resolve it.'*®

In the debate over whether the statute is one of forfeiture or aban-
donment, “[t]he question is whether [the] element of intent is required
for the loss of water rights for non-use.”*” As discussed above, the par-
ties only argued whether notice in subsection (b) is required to termi-
nate a water right, not whether intent is required.’”® Notice is either re-
quired by the statute or it is not; whether the Hawleys intended to
abandon the right is completely irrelevant. For this reason, the court’s
“holding”'? that section 718 is a forfeiture statute is dictum.

Obiter dictum is defined as “[a] judicial comment made while de-
livering a judicial opinion, but one that is unnecessary to the decision in
the case and therefore not precedential.”**® The court’s ultimate hold-
ing would be the same regardless of whether section 718 is an abandon-
ment or forfeiture statute. It would not have mattered whether the
Hawleys’ right was forfeifed after five years, regardless of intent, or if it
was abandoned after five years, based on a finding of intent. The court’s
interpretation of section 718(b) has the same effect—notice would not
be required because “[five] or more successive years of nonuse have oc-
curred.”’® Whether those five years were the result of an intent to
abandon is irrelevant. Accordingly, the court’s analysis and decision
that section 718 is a forfeiture statute is “unnecessary to the decision in
the case and therefore not precedential.”*

b.  Consequence of Premature Analysis

The court’s decision that section 718 is a forfeiture statute did not
affect the Hawleys because they did not argue the issue.®® Further-
more, the court’s ultimate holding would have terminated the Hawleys’
right regardless of section 718’s status. Future litigants, however, may
be adversely affected by the court’s “holding™ that section 718 is a for-
feiture statute. This issue is vitally important and should not have been
resolved by the court sua sponte. An article by John C. Peck and Con-
stance Crittenden Owen poses two hypothetical situations that illustrate
the importance of this distinction between the two forms of termination:

126. “Peck and Owen opine that a question exists whether the Act makes Kansas an ‘abandon-
ment’ or a ‘forfeiture’ state. Their article presents arguments on both sides of the issue but offers no
ultimate conclusion. . . . Because the Act’s fundamental nature is of assistance in deciding the issues
in the instant case, we will consider it.” Jd. at 880. The court believed resolving the issue to be “of
assistance,” not that it was necessary. Jd.

127. Peck & Owen, supranote 77, at 820.

128. See generally Brief of Appellant, supra note 4; Brief of Appellees, supra note 7.

129. “Accordingly, for all the reasons amply set forth above, we hold that the statute is one of
forfeiture.” Hawiey, 132 P.3d at 887.

130. BLACK’s LAW DICTIONARY 1102 (8th ed. 2004).

131. Hawley, 132 P.3d at 888.

132. Brack’s LAw DICTIONARY 1102 (8th ed. 2004).

133. See generally Brief of Appellees, supranote 7.
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First, A, a holder of a water right obtains a right in the 1950s and uses it
until the 1970s when A’s well collapses. A drills a new well in a different
location without obtaining permission of the Chief Engineer and contin-
ues to this day pumping water, ostensibly under the water right. A has
not intended to relinquish the right.

Second, B inherits or purchases land with an appurtenant vested right to
use water from a stream running along the back corner of his property.
Assume that B does not know that the right exists. Or assume that al-
though B knows there is such a right, B thinks that it is for groundwater,
not for surface water, and test wells for groundwater prove insufficient
supplies. B does not pump water for ten years. B can honestly testify that
B has had no intent to give up a water right.!

In both instances, under a forfeiture statute, the right is terminated be-
cause intent is irrelevant. Therefore, a Kansas right holder in a similar
situation would undoubtedly want to argue that section 718 is an aban-
donment statute.® Unfortunately, that party will be precluded from
arguing the issue if DWR or the court adheres to the Hawiey dicta as
precedent.

The court went to great lengths in supporting its claim that section
718 is a forfeiture statute.’** As a result, a future Kansas water right
holder wanting to argue the case for abandonment will have a tough hill
to climb, and such an argument may fall on deaf ears, as the court ap-
pears to have already made up its mind on the issue. But the court
seems to have forgotten that an adversarial system is premised upon a
dialogue between litigants; it should not have decided an issue of such
importance without first allowing opposing parties to argue for and
against it.!*” Perhaps the court was demonstrating an eagerness to ter-
minate water rights in such an over-appropriated, water-scarce state.!*®
Hawley, however, was neither the time nor the place for such an asser-
tion. Furthermore, directing Kansas’s water law policy is undoubtedly
beyond the scope of the court’s authority.

2. The Court’s Interpretation of Section 718’s Notice Requirements
Fundamentally Alters the Statute

After considering the actual issue presented, the Kansas Supreme

134. Peck & Owen, supranote 77, at 820-21.

135, Seeird.

136. The court spent eight pages of its seventeen page opinion on the issue and cited the argu-
ments for forfeiture from Peck and Owen'’s article, United States Supreme Court cases, seven other
Kansas statutes with similar Janguage, and case law from five other jurisdictions in supporting its
finding. Hawley, 132 P.3d at 880-87.

137. “The premise of our adversarial system is that appellate courts do not sit as self-directed
boards of legal inquiry and research, but essentially as arbiters of legal questions presented and ar-
gued by the parties before them.” Lebron v. Nat'l R.R. Passenger Corp., 513 U.S. 375, 408 (1995)
(quoting Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983)). For a brief overview of arguments
for and against the position that section 718 is an abandonment statute, see Peck & Owen, supranote
77, at 820-28.

138. See Peck, supranote 68, at 33.
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Court held:

[N]owhere in the plain and unambiguous language of the statute is there
legislative intent to require the chief engineer to comply with the notice
requirements of subsection (b) before he pursues termination of a water
right under the authority of subsection (a), i.e., after 5 or more successive
years of nonuse have occurred.

If the court intended to limit its holding to those instances where the
five years of nonuse occurred before subsection (b) was added to the
statute, it provided no such qualification in the opinion. As a result, the
court virtually eliminated subsection (b) from the statute.!*?

Essential to the court’s holding was its view that section 718 was
unambiguous.’*? Under Kansas law, however, “[a] statute is ambiguous
when two or more interpretations can fairly be made.”'* Tt is possible
to give two fair, but different, interpretations of section 718 —cither no-
tice under subsection (b) is required before termination pursuant to
subsection (a), or it is not. Neither section makes reference to the other,
and on the face of the statute, the proper or intended interaction be-
tween the two does not seem clear. Thus, contrary to the court’s opin-
ion, section 718 appears to be ambiguous. This ambiguity is further evi-
denced by the fact that the Republic County District Court gave a
significantly different meaning to the statute than did DWR and the su-
preme court.'® Because of this ambiguity, the court should have en-
gaged in a more thorough analysis of the rules of statutory construc-
tion."** As discussed below, such an analysis would have allowed the
court to terminate the Hawleys’ right while keeping the statute fully in-
tact. Unfortunately, the court’s interpretation of section 718 alters the
statute and will produce unforeseen consequences.

a. Rule of Construction: Avoid Unreasonable Results

In its limited analysis of statutory construction, the court cited the
“general rule . . . [that] statutes are construed to avoid unreasonable re-
sults. There is a presumption that the legislature does not intend to en-
act useless or meaningless legislation.”*> The court, citing the DWR
hearing officer, reasoned that subsection (b) notice (warning the owner
of potential abandonment) would be “useless and meaningless” if it ap-
plied to water rights that had already gone unused for five successive

139. Hawley, 132 P.3d at 888.

140. See infraPart V.A2a.

141. See Hawlfey, 132 P.3d at 888.

142. LINK, Inc. v. City of Hays, 972 P.2d 753, 757 (Kan. 1998).

143. See supraPart ILA.-C.

144. After finding the statute to be unambiguous, the court did engage in some analysis, claiming
that the rules of statutory construction supported its ultimate holding, “even if [it] were to determine
the statutory language to be ambiguous.” Hawiey, 132 P.3d at 888-89 (Kan. 2006). This analysis,
however, is dicta. See supra note 119.

145. Id. at 889.
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years because under subsection (a), those rights are already termi-
nated.* Unfortunately, this interpretation produces exactly the result
the court sought to avoid; it renders the required notice of subsection
(b) useless and meaningless.

Again, the court held that DWR is not required to give section
718(b) notice before terminating a water right pursuant to section
718(a).¥” Under the Kansas Water Appropriation Act, however, sub-
section (a) is the on/yway DWR can declare a water right abandoned.!*
Consequently, the court’s holding allows DWR to terminate a water
right after five years of nonuse, regardless of whether subsection (b) was
complied with—rendering subsection (b) useless.

To illustrate, assume that a particular water right has not been used
for five successive years, from 1999 to 2004, and that DWR did not give
the right holder notice required by subsection (b) in 2002. Now assume
that the right holder resumed use soon after the five year period and has
regularly used it since. Under the court’s opinion, such a right can still
be terminated under subsection (a), irrespective of the fact that DWR
violated subsection (b)’s mandate because “nowhere in the plain and
unambiguous language of the statute is there legislative intent to require
the chief engineer to comply with the notice requirements . . . before he
pursues termination of a water right under the authority of subsection
(a).”**® Consequently, under the court’s ruling, there is no incentive for
DWR to comply with subsection (b); it can instead simply wait for the
five years to lapse and determine that right abandoned pursuant to sub-
section (a). Thus, failure by DWR to comply with subsection (b) will
not hinder its ability to terminate water rights. Such a result seems un-
reasonable and could not have been intended by the Kansas Legislature.

b Rule of Construction: Different Provisions Must be Construed
Harmoniously

Another rule of statutory construction would have prevented the
court’s nullification of subsection (b). This rule, long recognized by the
court, dictates that, “[i]f possible, effect must be given to all provisions
of the act, and different provisions must be reconciled in a way that
makes them consistent, harmonious, and sensible.”?® As discussed
above, the court’s interpretation of subsections (a) and (b) makes the
two provisions anything but harmonious.

The court’s interpretation of section 718 gives full effect to the lit-

146. Id.

147. [1d. at 888.

148. See KAN, STAT. ANN. § 82a-718 (Supp. 2003).

149. Hawley, 132 P.3d at 888.

150. State cx ref Stephan v. Kansas Racing Comm’n, 792 P.2d 971, 979 (Kan. 1990) (citing State
v. Adee, 740 P.2d 611, 614 (Kan. 1987) and /i re Estate of Estes, 718 P.2d 298, 301 (Kan. 1986)).
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eral language of section 718(a) alone, rendering section 718(b) useless.
Thus, subsections (a) and (b) of section 718 do not work together under
the court’s analysis. The two subsections can work together if section
718(b) notice is required before pursuing a termination under section
718(a). DWR argued that requiring notice under section 718(b) would
nullify section 718(a).1! But if subsection (b) notice is required before
terminating a water right under subsection (a), subsection (a) still has
effect. DWR could still terminate a water right after five years of non-
use as long as it had given notice after three years. If DWR did not give
notice after three years, it could still terminate a right under subsection
(a) by giving notice and waiting two more years to initiate the action.
Under the court’s analysis, section 718(a) nullifies subsection (b). If,
however, subsection (b) notice is required, subsections (a) and (b) can
work together, making them “consistent, harmonious, and sensible.”'*
The court could have upheld DWR’s termination of the Hawleys’
right without nullifying subsection (b) by confining its holding to those
situations in which the five years of nonuse occurred before the addition
of subsection (b). Right holders in this category, such as the Hawleys,
would not be entitled to subsection (b) notice because their statutory
period of nonuse occurred before the notice requirement existed. This
approach would have made the interaction of subsections (a) and (b) ir-
relevant, because subsection (b) did not exist at the time the Hawleys’
right qualified for abandonment proceedings. Instead, the court simply
held that if five years of nonuse has occurred, subsection (b) notice is
not required.”” Unfortunately, this sweeping statement appears to en-
compass all situations involving five years of nonuse, including those
with the nonuse occurring after the addition of subsection (b). This
reading nullifies subsection (b)’s mandate that notice sha//be given.’>*

B. Hawley Fosters Inefficient Adjudication of Water Rights and Other
Inequitable Consequences
1. Inefficiency

The court’s interpretation of section 718 will lead to further ineffi-
ciency in adjudicating water rights in Kansas. If the court were con-

151. Brief of Appellant, supra note 4, at 20-23. DWR argued that section 718(b) notice was not
required because such an interpretation “nullifies the provisions of . . . 718(a).” Jd. at 21. For sup-
port, DWR claimed that, regardless of the term “shall,” notice in section 718 is not mandatory be-
cause the statute does not include a consequence for failure to give the notice. Jd at 21-22 (citing
Expert Envtl. Control, Inc. v. Walker, 761 P2d 320 (Kan. Ct. App. 1988); Paul v. City of Manhattan,
511 P.2d 244 (Kan. 1973)). Without clear legislative intent, DWR asserted, it is impermissible to in-
terpret section 718 this way because it “would alter the application of . . . 718(a) and significantly
change the workings of the Kansas Water Appropriations Act.” /d. at 20-21.

152. Stephan, 792 P.2d at 979.

153. See supra PartIV.

154. See KAN.STAT. ANN. § 82a-718(b) (Supp. 2005).
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cerned with the Act’s principle of “use it or lose it,” it should have
placed a burden on DWR to actively seek out those rights that are clas-
sified as abandoned. Instead, the court nullified the only provision of
the Act aimed at administrative efficacy.!>

By holding that section 718(b) notice is not required to terminate a
water right pursuant to subsection (a), the court pulled the teeth from
the only part of the Act requiring DWR to monitor nonuse before sev-
eral years can pass and use of the water right is resumed. Under the
court’s holding, if three vears of nonuse occur, and DWR does not pro-
vide section 718(b) notice, DWR can still terminate that right after two
more successive years of nonuse.’® DWR has no incentive to comply
with section 718(b)’s mandate. As a result, water rights, including those
experiencing unintentional nonuse, can be terminated in spite of the fact
that notice would have alerted the holder that abandonment was possi-
ble if the right was not used within the next two years.

At the very least, the court should have held that notice is not re-
quired if the five years of nonuse occurred before the amendment was
passed, and that notice is required for every right that experienced its
third successive year of nonuse on or after the passage date of the Act.
While this would not remedy the Hawleys’ situation, it would prevent
such a situation from happening in the future. Instead, the court’s over-
broad conclusion that section 718(b) notice is not mandatory for any
abandonment action will allow DWR to continue its inattentive moni-
toring of water rights usage, increasing the likelihood that a situation
similar to the Hawleys’ will happen in the future. DWR can simply wait
for neighboring water right holders to complain, as in the Hawleys’ case,
and only inspect for nonuse at that time. This is also unfair to the
neighbors, as it places upon them the burden of policing others’ water
rights.

2. Inequitable Consequences — Possible Scenarios

Not only does the court’s interpretation of section 718 foster ineffi-
ciency, it also creates a high potential for inequity. To illustrate, assume
a landowner obtained a water right in 1945 and used it every year until
January 1, 1985, when he stopped using it for any reason not classified
by DWR as “due and sufficient.” The owner resumed using his right on
January 2, 1990, and has continually used it since. This right is no longer
valid, and at anytime DWR can terminate it, regardless of what the
owner has expended to use the right.!’?

135. SeesupraPart V.A2.

136. See supraPart V.B.2.

157. The specific dates used in this situation illustrate a right with the longest possible period of
use following five successive years of nonuse that is still subject to termination. Section 718(c) pro-
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Another inequitable situation made possible by the court’s holding
involves a right holder who stopped using his water right in 1999, again
for any reason not classified as “due and sufficient,” and then did not
receive subsection (b) notice from DWR in 2002. If the right holder re-
sumed using the water after five years of nonuse (i.e., in 2004), he can
now use this right until someone complains about it, which could con-
ceivably be a long period of time, and at that point, DWR could termi-
nate the right.!*®

In both of the above situations, the affected right holder appears to
have no recourse under the court’s holding. As a result of the opinion,
neither right holder could argue that section 718 requires intent to
abandon or that he was entitled to notice under section 718(b).

3. Solution - Resumption of Use Doctrine

Outside of a statutory amendment clarifying section 718, the prob-
lems created by the court could be resolved by applying the resumption
of use doctrine. Its applicability to the Hawleys’ situation and other
similar scenarios would remedy both the inefficiency and inequity sur-
rounding the court’s interpretation of section 718. Examining the doc-
trine’s successful application in other states can serve as a guide to fu-
ture Kansas water right holders facing abandonment proceedings who
now have limited options under the court’s decision in Hawiey.

The resumption of use doctrine provides that if the statutory period
of nonuse has passed, resuming use of the water right before abandon-
ment proceedings are brought will cure the nonuse and revalidate the
right.’® The doctrine originated in Idaho in 1937,%° and has since been
successfully asserted numerous times by Idaho water right holders.!®!
Idaho is not unique, however; Wyoming'®? and Nevada'® also recognize
the resumption of use doctrine. Recently, the Idaho Supreme Court
analyzed the doctrine and reasserted its validity in Sagewillow, Inc. v.

vides that “if the five years of successive nonuse occurred exclusively and entirely before January 1,
1990,” the right is not subject to termination. KAN. STAT. ANN. § 82a-718(c) (Supp. 2005). There-
fore, if this right holder resumed use after January 1, 1990, that period of nonuse still qualifies his
right for termination by DWR, regardless of his continual use since.

158. The dates used in this situation reflect the addition of the section 718(b) notice requirement
in 1999. This hypothetical illustrates that a situation like the Hawleys’ could occur under the court’s
holding even if the entire period of nonuse occurred after the notice requirement was enacted.

159. Sagewillow, Inc. v. Idaho Dep't of Water Res., 70 P.3d 669, 680 (Idaho 2003).

160. See Zezi v. Lightfoot, 68 P.2d 50 (Idaho 1937).

161. See Jenkins v. State, 647 P.2d 1256 (Idaho 1982); In re Application of Boyer, 248 P.2d 540
(Idaho 1952); Wagoner v. Jeffery, 162 P.2d 400 (Idaho 1945); Carrington v. Crandall, 147 P.2d 1009
(Idaho 1944).

162. Laramie Rivers Co. v. Wheatland Irrigation Dist., 708 P.2d 20 (Wyo. 1985). “[E]ven though
a water right may be qualified for abandonment before beneficial use is resumed, abandonment will
not be declared where beneficial use has been reinitiated prior to the filing of the petition.” /d. at 31.

163. Town of Eureka v. Office of State Eng’r, Div. of Water Res., 826 P.2d 948 (Nev. 1992).
“[S]ubstantial use of water rights after the statutory period of non-use ‘cures’ claims to forfeiture so
long as no claim or proceeding of forfeiture has begun.” Jd. at 952.
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Idaho Department of Water Resources.®

Sagewillow involved facts similar to those in Hawley. A rights
holder began using numerous water rights that had either been unused
or partially unused for almost twenty years.!®® After resuming use of
several water rights, neighboring water right holders complained, peti-
tioning the Idaho Department of Water Resources to declare some of
the rights forfeited, and others partially forfeited.!®® The Idaho Su-
preme Court reviewed the history of the doctrine and synthesized prior
holdings to give a current definition:

Under the resumption-of-use doctrine, statutory forfeiture is not effective
if, after the five-year period of nonuse, use of the water is resumed prior
to the claim of right by a third party. A third party has made a claim of
right to the water if the third party has either instituted proceedings to de-
clare a forfeiture, or has obtained a valid water right authorizing the use
of such water with a priority date prior to the resumption of use, or has
used the water pursuant to an existing water 1'ight.1

Idaho’s forfeiture statute is very similar to Kansas’s section
718(a).'®® In fact, for support that section 718 was a forfeiture statute,
the Kansas Supreme Court compared section 718 to Idaho Code section
42-222(2), which the Idaho Supreme Court interpreted to be a forfeiture
statute.'®? Tronically, while the Idaho case cited by the Kansas Supreme
Court did interpret the Idaho statute as one of forfeiture, it also reiter-
ated the viability of the resumption of use doctrine.!”

The resumption of use doctrine would serve three beneficial pur-
poses in the aftermath of the court’s decision in Haw/ey. First, it would
place more of a burden on DWR to initiate abandonment proceedings
immediately after a water right experiences five consecutive years of
nonuse. The doctrine would force DWR to become more active and ef-
fective in adjudicating water rights because if the right holder resumed
use before DWR brought abandonment proceedings, it would not be
able to terminate the right unless another five year period of nonuse oc-

164. 70 P.3d 669 (Idaho 2003).

165. Id at673.

166. Id.

167. Id. at 680 (citations omitted).

168. Section 42-222(2) of the Idaho Code Annotated states:

All rights to the use of water acquired under this chapter or otherwise shall be lost and for-
feited by a failure for the term of five (5) years to apply it to the beneficial use for which it
was appropriated and when any right to the use of water shall be lost through nonuse or
forfeiture such rights to such water shall revert to the state and be again subject to appro-
priation under this chapter; except that any right to the use of water shall not be lost
through forfeiture by the failure to apply the water to beneficial use under certain circum-
stances as specified in section 42-223.
IDAHO CODE ANN. § 42-222(2) (Supp. 2006).

169. SeeHawley v. Kansas Dep't of Agric., 132 P.3d 870, 884-85 (Kan. 2006).

170. Carrington v. Crandall, 147 P.2d 1009 (Idaho 1944). “It is also true that, although statutory
abandonment did actually occur, the forfeiture is not effective if, after the five-year period, the . . .
appropriator resumed the use of the water prior to the claim of right by a third party.” /d. at 1011. It
seems odd that the Kansas Supreme Court did not even mention the doctrine in Hawlcy.
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curred after the resumption of use. Adopting the doctrine would bene-
fit neighboring water right holders who would not only have more cer-
tainty about the status and stability of their own water right, but would
also be relieved of the burden of policing the rights of others. Further-
more, if DWR terminates every right at the five year point, a repeat of
the situation in Haw/ey would be prevented.

The second benefit of the resumption of use doctrine is equity. A
right holder like the Hawleys, who expends significant time and money
to use a right he believes still exists, would not be deprived of his in-
vestment. If a water right’s nonuse were to go unnoticed by DWR and
its use eventually resumed, DWR’s mistake would not fall on the holder
of that right. Therefore, as discussed above, the doctrine would create a
strong incentive for DWR to police water rights. Such an incentive is
currently nonexistent under the ruling in Hawley.

A third benefit is that the resumption of use doctrine would “soften
the blow” of the court’s nullification of subsection (b). If a right holder
had not used a right for five years and was not given notice by DWR af-
ter the third year of nonuse, presumably, he will not be able to use the
lack of notice as a defense. Thus, assuming the right was used again be-
fore abandonment proceedings, the resumption of use doctrine would
give that holder at least one defense in the wake of Hawley.

The resumption of use doctrine could become an important asset to
Kansas water right holders. Although it is uncertain whether the court
would adopt the doctrine, it could serve as a valuable defense tool to a
water right holder facing abandonment proceedings.

VI. CONCLUSION

The Kansas Supreme Court appears to have effectively eliminated
section 718(b). In holding that subsection (b) notice is not required be-
fore pursuing termination under subsection (a), the court virtually
eradicated the only part of section 718 aimed at administrative efficacy.
As a result, DWR has no incentive to actively monitor the nonuse of
water rights, creating the potential for the reoccurrence of a Hawley-
type situation in the future.

A major concern caused by the court’s opinion is that a future wa-
ter right holder facing abandonment proceedings will presumably have
two less options in trying to retain his right. First, the holder will be
precluded from arguing that section 718 is an abandonment statute re-
quiring an intent to abandon. Second, he will not be able to argue that
he was entitled to subsection (b) notice.

It is possible that the court in Hawl/ey simply said too much. Per-
haps the court was speaking only to the Hawleys’ specific situation in
reaching the overbroad conclusion that section 718(b) notice is not re-
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quired before any subsection (a) termination. Maybe the court did not
intend for the holding to cover situations in which the five years of non-
use occurred after the addition of section 718(b). If so, when faced with
the issue again, the court could clear up some of the problems created
by the opinion. It is, however, uncertain when the court will hear the
issue again. Hawley was the first appellate decision in Kansas interpret-
ing section 718; nearly all abandonment proceedings are disposed of at
the administrative level. Accordingly, it will be DWR, not the Kansas
Supreme Court, which will be implementing the rules laid out in Haw-
Jey. DWR will then be free to apply the errors of the Hawl/ey decision
until another case is appealed to the Kansas Supreme Court, whenever
that may be.

The resumption of use doctrine is a potential solution to the prob-
lems created by the court’s opinion. If, in fact, section 718 is a forfeiture
statute and subsection (b) notice is not a condition precedent to termi-
nating a water right, the resumption of use doctrine could still save a wa-
ter right from termination. The challenge will lie in getting the Kansas
Supreme Court to adopt the doctrine. The resumption of use doctrine
has been successfully used for many years in other prior appropriation
states with statutes similar to section 718(a), and it would be a valuable
addition to Kansas water law by providing a tremendous benefit to wa-
ter right holders facing abandonment. Furthermore, the doctrine would
give DWR a much needed incentive to actively police water rights, pre-
venting inequitable terminations from happening in the future.
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Kansas Farm Bureau is the state’s largest general farm organization representing more than 40,000
farm and ranch families through our 105 county Farm Bureau Associations.

Chairman Taddiken and members of the committee thank you for the opportunity to provide
testimony today on Senate Bill 185 pertaining to what constitutes due and sufficient cause for
nonuse of a water right.

Kansas water policy has historically supported the development of our states water resources but
in recent years the focus has shifted to water management as it's become apparent that some
areas of the state are either fully or over-developed.

Historically, the premise of this abandonment law was to prohibit anyone from hoarding a water
right they were not putting to beneficial use so that someone else who had a genuine use of the
water could do so. This statute is still very important and applicable today, especially in areas of
our state that are open to new appropriation of water. It also serves to protect existing water right
holders who might be adversely impacted by a water right which is technically “dead” from being
allowed to come back into service and compete for the water supply.

SB 185 as written could jeopardize the effectiveness of KSA 82-718 to remove truly abandoned
water rights from use. It does, however, bring to light the need to clarify the process for
determining the circumstances that justify the use of “adequate moisture” as being due and

sufficient cause for nonuse.

Clarifying the process for determination of due and sufficient cause for nonuse is complicated. At
this point we feel it would serve everyone’s best interest if there could be more discussion to help
sort out reasonable solutions. We would be glad to work with other stakeholders and the agency
in attempting to develop a solution which improves the process and makes it more
understandable to the public, while at the same time protecting the basic premise upon which the
statue was built.

Thank you for allowing me to provide this testimony on behalf of our members. KFB stands ready
to assist you as you consider this important measure.

Kansas Farm Bureau represents grassroots agriculture. Established in 1919, this non-protit

advocacy organization supports farm tamilies who earn their living in a changing industry.
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Testimony on Senate Bill 185
to
The Senate Agriculture Committee

by Constantine V. Cotsoradis
Deputy Secretary
Kansas Department of Agriculture

February 10, 2009

Good morning, Mr. Chairman and members of the committee. I am Constantine
Cotsoradis, deputy secretary of agriculture, and I am here to testify in opposition of Senate Bill
185.

We understand and support the intent of SB 185, which is to protect water rights from
inadvertent abandonment, but we cannot support this bill in its current form. As written, the bill
changes fundamental principles of the Kansas Water Appropriation Act. Attached to my
testimony is the legal analysis of this bill prepared by our legal staff.

Briefly, the chief engineer is mandated to manage our state’s water and appropriate its
use for the benefit of all Kansans. From time to time, a water right holder will stop using his or
her water right. The chief engineer will investigate the nonuse and may determine that the owner
forfeited his or her water right because he or she abandoned a project. The water from that right
can then be made available to others who seek to use it for a beneficial purpose.

Under rules and regulations of the chief engineer, there are 18 separate provisions for due
and sufficient cause for nonuse, including sufficient moisture. These provisions ensure that
water users have options for preserving a water right while conserving water. They also prevent
water rights form being declared abandoned inappropriately.

This bill provides such a low standard for due and sufficient cause for nonuse that it
comes close to nullifying the abandonment provision of the statute. Under the provisions in this
bill, it is hard to conceive that any water right will ever be determined abandoned by the chief
engineer unless it is abandoned voluntarily. This, of course, is contrary to current law and prior
appropriation doctrine, and it would be a detriment to future development by farmers, ranchers,
municipalities and industry.

Current law already allows five consecutive years of nonuse without due and sufficient
cause before a water right can be declared abandoned. The right remains in good standing as
long as due and sufficient cause exists. Current law also requires us to send a notice when three
consecutive years of nonuse are accrued, and that gives the water right holder a full two years to

remedy a nonuse problem.

109 SW 9th St., Topeka, KS 66612-1280 ® (785)296-3556 © Fax: (785) 296-8389 - G@m ﬂ"jﬁé’é’
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The agency is committed to working with water right holders to help them prevent
inadvertent abandonment of their water rights. Last fiscal year we reviewed 138 files with more
than five consecutive years of nonuse and found 110 of those to be in good standing. So far this
fiscal year, we have reviewed 71 files and found 60 to be in good standing. This review goes
much deeper than looking at annual water use reports. We also work with water right holders to
glean additional information.

Staff understand the value of these property rights, and they know that in any gray area,
the “tie goes to the owner.”

Another provision of the bill allows for reconsidering water rights already deemed
abandoned by the chief engineer. Water rights have been abandoned by the chief engineer since
1945. There is a very real possibility that a large number of water rights previously deemed
abandoned could be reinstated. This provision would create a huge expense for our agency, and
it could harm water right holders who developed a right on water previously abandoned.

We are committed to working with the Kansas Livestock Association and the Kansas
Farm Bureau to address their concerns without making substantial changes to the fundamental
principles of the Kansas Water Appropriation Act or by limiting the chief engineer’s authority to
manage the state’s water for the benefit of all Kansans.

I will answer questions at the appropriate time.
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Legal Analysis of Senate Bill 185
Kansas Department of Agriculture
February 5, 2009

Since the Kansas Water Appropriation Act was adopted in 1945, Kansas has followed the
doctrine of prior appropriation. The Kansas law of prior appropriation is founded on three basic
principles. First, the owner of a water right must put water to beneficial use in order to retain that
right. K.S.A. 82a-707(a). Second, water rights exist in order of priority: first in time is first in
right. /d., 82a-707(b)-(c). Finally, a water right is a real property right. /d., 82a-701(g). Hence, it
is the duty of the chief engineer to “enforce and administer the laws of this state pertaining to the
beneficial use of water . . . in accordance with the rights of priority of appropriation.” /d., 82a-
706. These principles have been upheld by the Kansas Supreme Court. Williams v. City of
Wichita, 190 Kan. 317, 374 P.2d 578 (1962);, Hawley v. Kansas Department of Agriculture, 281
Kan. 603, 132 P.3d 870 (2006).

Senate Bill 185 changes Kansas water law. It allows the owner of a water right to simply
claim adequate moisture as a due and sufficient cause for nonuse of the water right. Merely
claiming adequate moisture, whether true or not, is sufficient cause for nonuse of water under the
proposed bill. It creates a presumption that cannot be rebutted or challenged by anyone. With
this change, the chief engineer is now prevented from establishing that a water right has been
abandoned. This proposed change is unnecessary and contradicts the first principle of Kansas
water law, that a water right is either used or lost.

Adequate moisture is already established as a due and sufficient cause for nonuse of the
water right under current Kansas water law and regulations. For instance, if an irrigator presents
evidence to show there was adequate moisture for crops that ordinarily require irrigation, the
water right is protected from abandonment. K.A.R. 5-7-1(a)(1). In evaluating the irrigator’s
contention, the chief engineer relies on the factual record: the water right owner’s yearly use
report, established irrigation requirements, and precipitation and moisture data provided by the
United States Geological Survey, the National Weather Service, and other third-party
professional agencies. The chief engineer’s determination is professional, disinterested, technical
and serious; as such, it is entitled to a large degree of deference under Kansas law. Frick v.
Kansas Department of Agriculture, 40 Kan. App.2d 132, 190 P.3d 983 (2008). Senate Bill 185
eliminates this factual determination. '

Senate Bill 185 is also retroactive. It allows any former owner of a water right that the
chief engineer has declared abandoned to petition for review of the chief engineer’s decision.
The chief engineer cannot contest that owner’s self-proving claim of adequate moisture. The
former owner could compel the restoration of such water right. This retroactive provision in the
bill violates the principle of priority in Kansas water law. It threatens the property rights of other
water rights owners. Priorities of water rights would be disturbed and even displaced by the
restoration of an abandoned right. Owners of valid water rights could lose them, simply by the
procedural fiat of a claimant filing for the restoration of a long-abandoned water right.
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Senate Bill 185 violates Kansas water law and guts the powers of the chief engineer to
enforce it. This could threaten Kansas’s ability to comply with the Republican River Compact. In
Hinderlider v. La Plata Ditch Co., the United States Supreme Court established a basic rule: that
an interstate water allocation compact limited a state’s allocation to that established in the
compact, regardless of the amount of allocations granted in that state prior to the compact.
Senate Bill 185 is contrary to Hinderlider. By rendering the chief engineer powerless to prevent
the restoration of water rights based on an uncontestable claim of adequate moisture, every
abandoned water right in the upper Republican Basin could be restored, increasing Kansas’
consumptive use. Powerless to prevent such an increase, the chief engineer would be forced to
reduce valid water rights in that basin to prevent Kansas from overusing its allocations under the
compact, Until the chief engineer is able to reduce those valid rights, Kansas could fall out of
compliance. Such noncompliance would put Kansas into a very difficult position regarding the
current litigation against Nebraska over the Republican River Compact. It is difficult for Kansas
to prevail in a breach of contract suit when Kansas is also in breach of the contract.

In sum, Senate Bill 185 violates the three basic principles of Kansas water law, and it
does so by greatly reducing the chief engineer’s power to enforce them. It could threaten
Kansas® compliance under the Republican River Compact as well. It is contrary to six decades of
Kansas water law, and it could have chaotic consequences.
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Submitted by: Constance C. Owen, Attorney at Law
12207 Gillette St., Overland Park, KS 66213
013-568-3703, connicowen@eyverestkc.net

I am writing in opposition to SB 185. [t modifies K.8.A. 82a-718,
which determines when a water right is legally deemed abandoned. With all
due respect, it 1s critical that this Committee understand the far-reaching
disruption this bill would cause. SB 185 may make 2 few people happy right
now. but it will endanger the water rights and water use of far more.

To introduce myself, I am an attorney who has practiced Kansas water
law for seventeen years. I used to serve as Legal Counsel for the Division of
Water Resources, Kansas Department of Agriculture. For the past five
years, I have served as hearing officer for the Department of Agriculture
regarding just such abandonment issues. An order of mine interpreting the
operation of this statute was affirmed by the Kansas Supreme Court. Hawley
v. Kansas Department of Agriculture, 281 Kan. 603, 622, 132 P.3d 870
(2006). I co-authored a law review article on water right abandonment
with Prof. John Peck of the KU Law School. Peck and Owen, Loss of
Kansas Warer Rights for Non-Use, 43 Kan. L. Rev. 801, 815-816 (1995).

In short. SB 185 would eviscerate the long-standing principles of
western water law embodied in the abandonment statute, K.5.A. 82a-718.

The concept of water right abandonment is a key component of the Water
Appropriation Doctrine, which governs the use of water in all the western
states of the U.S. This concept is this: once a water right is developed
through active use, it will disappear if there is a sustained period of nonuse
without good reason. Good reason is defined by regulation, using the term
“due and sufficient cause.” Under Kansas law, if a water right is not used
for five successive years without due and sufficient cause, it will terminate
by operation of law. K.S.A. 82a-718. [ntent is not relevant, only the fact of
nonuse and the reasons for nonuse.

SB 185 will allow “due and sufficient cause” for nonuse based on
“adequate moisture for crop production as determined by the owner or
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operator of the land.” Further, SB 185 would allow for the resurrection of
water rights already deemed abandoned by law. These provisions present

problems because:

1. To retroactively apply a new “due and sufficient cause” standard,
per SB 185, would potentially disrupt nearly every water right that has been
granted and developed since 1945 (the date our Water Appropriation Act
was enacted). The most fundamental rule of our water law is “first in time is
first in right.” In times of shortage, the older rights prevail over the newer.
In order to evaluate each application for a water right. calculations have to
be made as to whether there is enough water in that area and whether the
proposed use will harm an existing user. If water rights long dead are
resurrected, these calculations will then be skewed. Other existing water
right holders, who have proceeded in reliance on these dead rights staying
dead, will be subject to possible impairment and reduction. In simpler
terms, the “places in line” for priority in use of water, will be all
repositioned, to the detriment of existing water right holders. QOwners of
water rights that are decades old will see the strength of their water rights
and perhaps their very supply of water. endangered. They will have every
reason to be most unhappy with SB 185. SB 185 will create far more
problems than it will solve.

2. Contrary to what might be a first impression, the current
abandonment law protects other water right holders, who have a direct
interest in its consistent continuation. It is easy to see why some water right
holders see abandonment rules as “bad.” But other water right holders,
those who consistently exercise their water right, will see it as unfair to
equally protect water rights that have not been used or needed. It is also true
that someone seeking the right to use water for a new use (whether
irrigation, industrial or municipal) may be prevented from that use by
keeping an otherwise “dead” water right “on the books.” A new water right
carmot be permitted if all the water in that given area is already “spoken
for.” It has been my experience that there are many water right holders or
would-be users who support the current abandonment law as it stands.

3. Adequate moisture is already designated as due and sufficient
cause for nonuse, in K.AR. 5-7-1(a)(1), if the crops grown were of a kind
normally requiring full or partial irrigation. The regulation is consistent with
long-standing water law because it requires a showing that irrigation would
have occurred but for the adequate moisture. SB 185 could be used to save a
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water right even when a non-irrigated crop was planted and the crop would
have prospered anyway. SB 185 detaches the reason for nonuse from any
relationship to the need to irrigate. This relationship is critical to the
principles and policies of water law.

4. SB 185 is not necessary because adequate moisture, properly
established, is already designated as due and sufficient cause for nomnuse. If
an irrigator (who planted crops needing irrigation) did not, in fact. irrigate
due to adequate moisture, his water right will not be subject to abandonment.

5. As addressed in the law review article, one of the greatest
difficulties with administering the abandonment statute is documentation
and credibility. The law is fact-based. Facts require credible
documentation. SB 185 allows the unsubstantiated statement of a very
biased source (the owner of the water right) to determine the outcome of
application of the law. This situation is contrary to the fair and consistent
administration of the law.

6. Designating the circumstances that constitute due and sufficient
cause by statute removes the flexibility needed to address evolving concerns
for conservation and management. Although western water law arose with a
pro-development bent, over the years the “due and sufficient cause”
regulations have been modified to encourage conservation and data-driven
management. This flexibility allows the agency to ease the “use it or lose it”
reputation of water law, Statutes are far more long-term in their
application, It is in the best interest of all water users to keep due and
sufficient cause guidelines in regulation form, rather than statute.

7. SB 185 would retroactively allow the revisiting of any number of
completed abandonment cases if a water right owner had supplied data about
adequate moisture. This does not require any level of credibility of such
“data.” In my experience, “data” supplied by water right owners can be
anything from a vague memory to actual Kansas Geological Survey
measurements taken on site, To grant the former material the same
believability as the latter defies common sense, not to mention evidentiary
credibility.

Thank you for your kind consideration, I urge you to prevent the passage of
this bill,
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