Approved: May 3. 2006
Date

MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:34 A.M. on February 6, 2006, in Room
123-S of the Capitol.

All members were present,
Kay O’Connor arrived, 9:37 a.m.
Dwayne Umbarger arrived, 9:37 a.m.
David Haley arrived, 9:48 a.m.
Barbara Allen arrived, 9:50 a.m.

Committee staff present:
Mike Heim, Kansas Legislative Research Department
Helen Pedigo, Office of Revisor of Statutes
Karen Clowers, Committee Secretary

Others attending:
See attached list.

Final action on SB 221--Mentally ill persons subject to involuntary commitment not allowed to possess

a firearm; certification of restoration

Senator Journey provided a balloon amendment (Attachment 1) and reviewed the provisions of SB 221.
Senator Bruce moved, Senator Schmidt seconded, to adopt the balloon amendments proposed by Senator
Journey. Motion carried.

Senator Donovan moved. Senator Bruce seconded. to add a docket fee of $50.00 for the filing of a petition
to restore rights. provided current statute does not already provide for a docket fee. Should the docket fee be
less than $50.00 increase the fee to $50.00. Motion carried.

Senator Bruce moved, Senator Schmidt seconded. to recommend SB 221 favorably as amended for passage.
Motion carried.

Final action on SB 352--Uniform commercial code: filing of financing statements
Senator Vratil reviewed bill heard on January 26 and the proposed balloon amendment submitted by the
Kansas Bankers Association, which clarifies the filing of financial statements and activates upon publication.

Senator Bruce moved. Senator Goodwin seconded, to adopt the balloon amendments proposed by the Kansas
Bankers Association. Motion carried.

Senator Donovan moved, Senator O’ Connor seconded, to recommend SB 221 favorably as amended for
passage. Motion carried.

Final action on SB 398--Eminent domain; appeal perfected upon filing notice

Senator Vratil reviewed the bill indicating the bill is intended to correct a situation where a party wanting to
appeal an eminent domain award was denied the right to appeal because they did not pay the filing fee within
thirty days after an appraiser’s award was entered. This bill will clarify the intent of the committee and the
legislature when this portion of the statute was changed two years ago.

Senator Donovan moved, Senator O’ Connor seconded. to recommend SB 221 favorably for passage. Motion
carried.

Final action on SB 338--Contracts; indemnification clauses and additional insured requirements in
certain contracts void

The Chairman explained that this bill was broken down into two separate bills as he had indicated would be
done following the bills” hearing at the 1-25 meeting. The oil and gas interests have withdrawn their proposal
for this year leaving the construction industry and the motor carriers. The Kansas Motor Carriers Association
proposed a bill (Attachment 2) entitled Senate Substitute for SB 149. The bill includes a provision,
Subsection (e), which would prohibit an additional insured clause in a contract.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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Senator Journev moved. Senator Donovan seconded, to direct the Revisor to prepare a Senate Substitute for
SB 149 which would include the provisions on the draft provided and to recommend the bill favorably for
passage. Motion carried.

The Chairman returned to SB 338 providing a draft bill (Attachment 3) and briefing the committee on 1t. It
is what the construction industry has already in law plus a few clean up procedural aspects. One controversial
issue on the proposal is found in subsection (¢) which would prohibit any construction contract from having
an additional insured clause. The chairman contacted several people in the insurance industry and found that
there is no standard policy. Only some liability policies will insure a general contractor for work beyond the
scope of the general contractor, i.e. a sub-contractor. Therefore, depending on the policy purchased, there
could be a gap in coverage. Senator Vratil also noted that these types of policies are evolving and a standard
policy should be available within the next 12 to 18 months.

Following discussion on SB 338 Senator Journey moved, Senator Haley seconded, to delete subsection (c).
Motion failed.

Senator Journey moved. Senator Donovan seconded. to change the effective date to January 1, 2007. Motion
carried.

Senator Bruce moved, Senator Betts seconded. requesting a substitute of SB 338 reflecting today’s changes
and recommend favorably for passage. Motion carried.
Senator Derek Schmidt voted no and requested his vote recorded.

Final action on SB 408--Cruelty to animals; harming or killing certain dogs: nongrid felony: mandatory
sentence

Senator Goodwin moved., Senator Bruce seconded, on page 2. line 26. to delete the words ‘“‘undergo
psvchological counseling or”. Motion carried.

Senator Allen moved, Senator Schmidt seconded, an amendment to add on page 2, line 26 “complete a
batters’ intervention proeram and if not available. attend an anger management program’. Motion failed.

Senator Journey moved, Senator Bruce seconded. to delete provisions concerning anger program and
insertine substitute provisions recarding psychological evaluation to be used by the judge to determine

appropriate sentencing. Motion carried.

Senator Journey moved. Senator Donovan seconded, to amend SB 408 by removing the term “reckless” from
page 1. line 17. Motion carried.

The Chairman announced that they were out of time and final action on SB 408 will continue at a later date.

The meeting adjourned at 10:31 a.m. The next scheduled meeting 1s February 7, 2006.
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SENATE BILL No. 221
By Committee on Judiciare
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AN ACT conceming mentally ill persons subject ta inveluntary commit-
ment for care and treatment: nnlawlul acts: restoration of certain
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PROPOSED AMENDMENT c%%

Senator Journey
February 2, 2006

rights; amending K.S .A@Qfggﬁpp. 2]-42()%@1-420 I (WS T -

S0-3074 anid repealing the existing sections;

N,

Be it enacted by the Legislaiure of the State of Kansas:

59-2948, 59-2966 and 59-2974 and K. S. A. 2005

N,

and

New Sectiom. 1. {a) On or hefore September J.@%ﬁ%ﬁe\fery dlstnﬂ\

comt shall raview all files dated on or alter Julv 1, 1998, concerning
mentally ill persons subject to involimtary commitment for care and treat-
ment as defined in K.S.A. 2004 Snpp 59-2946. and amendinents thereto.

ihi Uthe court ordered treatment pursuant to K.5.A. ltlUJr_S.u.pp_ 59-
2966, and amendments thereto, the clerk of the court shall report such
order to the Kansas bureau of investigation,

(¢} A copy of such arders shall be deliverad by the clerk of the conrt

ta the Kansas bureau of investigation on or hefore September 1-&@—

The Kansas bureau of investigation shall immedi ately enter the order into
the national criminal information center and other appropriate databases.

{d} The Kansas bureau of vestigation shall ensure the acenracy of
the entries and the court shall ensure the validity of the arders.

{e} ] ﬂae—{*lef%ﬁ{—theﬁiﬂtﬁ‘-F:éhﬁH—H&HIiHay—ﬁmH]a—ss—imﬂ—Hheﬂﬂe_@@l_&
ill person’s legal comnsel of record. at the address listed inthe Tile or the
current address of the legal counsel of-remamd listed in sneh court’s re-
cords., of the ggmljhzn-wﬁim section. No notice shall be reguived to

2006

2006

t]m,ilwrjhﬁﬁ"'n‘}f 1r1Hm)f _,"

New Sec. 2. ia) A persom who has been discharged pursnant to
K.S.AM—BQ-EQTI}. and amendments thereto, mav {ile a petition
in the court where treatiment was ordered pursuant to K. ‘\'\E 45
39-2966. and amendments thereto. for the restoration ol the ability tn
legallv possess a firearm.

ib)  Notice of the filing of such petition shall be served on the peti-
tioner who originallv filed the action pursnant to K.S.A. Be-Suppd 59-
2952 or 59-2937. and amendments thereto. or the petitioner’s attormey
and the rounty or district attormey as appropriate.

(el 1 the court finds the person is no longer likely to cause harn to
such person’s self or others. the court shall issue a certifieate of restoration

Attachment  /

Upon a finding that the mentally ill person is a danger to himself or

others, the court shall notify the mentally ill person subject to

involuntary commitment for care and treatment that it is a violation
of the law to possess a firearm. Upon release, the state hospital
shall notify the patient that it is a violation of the law for the patient
to possess a firearm and provide information to the patient
regarding the restoration procedure.
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to the persos. Snch restoration shall have the effect of restering the pper-
son's ability to legally possess a firearn. aid the certification of restoration
shiadl so state.

i The certilicate of registrationt issned prrsnand to this section shall
011?_\' apply to the possession of a lirearn for the prposes of an alloged
viclation of sl Trof K.SAL 21420 and amendiments thereto.

See. 30 K. .T_‘n{)p. 214203 s hereby amended to read as
Tollenvs: 21-4203. (i Crimital disposal of fireanms i3 faewingle

ilv Selling. giving on otherwise translerring any fivearin with a barrel
less than 12 inchies ]l‘li{f to any person imder 1S vears al age:

i selling. giving or atherwise translerring auy (irearins to m IV PErSaL
\\hn is hoth addicted to and an unlawful user of o controlled sul astanice:

v

31 selling. giving or otherwise translerring any fivearm to any person

W hu within the preceding five vears, has heen convicted o o Jo]um other
than thase specified in subsection: b ider the Taws of this or any other
jurisdiction or has been released from imprisomnent for a felony el w as
fonnd not to have heen in possession ol a fiveurm at the time of the
commission ol the aflense:

i1 selling. giving or otherwise translerring any irearn to any person
wha. within the pruudmu I vears. has been convieted of a hium to
whicli this subsection applies. Tt was net formd to have heen in the
possession of o fivearn at the time af the commission of the offense. or
has been released rom imprisenment for such a erime. and has not had
the conviction of sueh crime expunged or been pardemed for snel erime:
ot

i1 selling. giving or otheraise tz‘ansiin:'ring anv firearm to any persan
wha has heen convicted of a felonn under the laws of this or anv other
jurisdiction and was {onnd to have heen in possession of a firear at the
time of the comuission of the offense: or

ity selling, civing or ofhencise fransterving any firearn to ANf person
whao s or has been a mentally dl person subject (o incolitang commii-
mint for care and freatinent. as defined in K5\ 2004 Suppe. S9-2946.
and amendiments theveto, and sue la persan has wot veceived o cedtificate
nf restoration pursuard fo seetion 2 2 and aniendiments ihereto,

iht Snbsection taii4d shall apply to o felony inder K.S.AL 21-3401
2134020 213403, 2123404, 20-3410, 2[-3411. 21-3414. 213415, 21-
S 213420, 21-3491 213437, 2123502, 2123506, 213518, 213716,
G5-412Ta or B3-4127h, ar B5-4 [HD throngly G3-4164 or K8 AL 2004 Sapp.
2153412 and awmendments thercto, or a crime mder a Ty of another
j:n'iwliwtiun 'ﬂ‘hif-h is \‘nlwtmntiall\' thﬂ same as such {elony.

so4 K.SAT MHA
u]]m\ s: 214204 ) Criminad POSSESSIoN Tl o fitearm 1w

|1Hr jI-—L U is Ill]l‘]‘\ Alﬂnmlul tn T (1(] as

| On and after January 1, 2007,

2005

| On and after January 1, 2007,

2005
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aceredited nenpublic schoal for student instriction or attendanece or ex-
tracimmicular activities of pupils enrolled in Kindergarten or anv of the
grades | thremgh 12 or at any regularly seheduled schoal sponsored ac-
tivity or event: s

(67 refusal to sirender or immediatelv remove from schon] property
or grovndds or at any regularly seheduled schoal sponscred activity ar
event any firearm in the [Possession of ANV PErson. other than a law en-
lorcement aflicer, when so recuested nr divected L any duly authorized
sehool emplover ar any law enlorcement officer: o

ivd o possession of any firearm by a pesen whao is or has been a nen-
talfty ill person subjeci to fneoliifary conunitment for care and reatment.
ax dvtined in K,."ﬂ'..-‘ié =S| S9-2946. and ainendients thereio.

ihi - Subsection tan 5 shall not apply to:

il Possession of anv fHrearm in connection with a firearms safr-{j.‘
conrse ol instruction or fireanns edocation conrse approved and anthor-
ized by the schanl,

21 anv possession of any firearn) speciticallv autharized in writing by
the snperinteudent of ay nniliced school district or the chiel administrator
of anv aceredited nonpmhlic school:

L1 possession o a firearm secnred in o motor vehicle Iy a parent.

gnardian, enstedian or semeone anthorized to act in sueh e
wha is delivering or enlleeting a student: or

i possession of o firearm secured ina moter vehiele e a registersd
voter whe is em the school gronnds, which contain a pelliug place for the
prprose of voting during pelling honrs on an election clay.

icl Subsecifon tak Ty shall ped apply o a person who hes received o
coptificaie of vestoration prcrsatand 1o section 2, and amendents thereto,

it Vinlation of subsection (i 1 oriai5iis v class It nonperson select

misclemeanor: vielation of suhsectirm ki 2 a3 er kil oriak Tiis a
severity level 8 nonperson felony: violation of subsection iati6) is a class
A nemperson wisdemeanor.

See. 5 JQS.A.%@SQ-EQ—W is herelw minended to read as ol
lows: 39-294S. iab The fact that a person may have voluntarily aceepted
‘t o contt order

any form ol psechiatrie treatment. or hecome sithje
eutered inder anthority of this act. shall nat be eomstrued to mean that
snch person shall have st anv eivil right thev othervise would have as o
resident or citizen, any pn perty vight or their legal capacity. except as
may be specified within anv ot erder o as otherwise Tinited [ the
provisions of this act or the reasonable miles and veaulatioms which the
head of a treatment facility may for good canse find uecessary to make
for the arderly operations of that facilite. Novperson held in e wtodv nnder
the provisions of this act shall be denied the right to apply for a wiit of
habeas corpns.

m's haelalf
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ibi o There shiall Le o implication or presumptiom that a patient within

the terms of this act is [or that reason alone a persan in need of a grarelian
or a consenvator as provicled for in K.S AL WE{SFJJ}HSH throngl

593005 and amendiments thereto.

et A person who s ¢ mentally il peeson subject 10 incoltntamy com-

witimeni fer cave and treatieent shall Be subject 10 KS.\ 214204 and

amendmcnts thereto, _
See. B K.S.A. 2004 Supp [50-

follows: 39-2966. ia) Upon the completion of the trial_ il the conrt or jry

finds by clear aud convineing evidence that the propased patient is a

166 s herely amended to read as

mentally i1l person subject to involintar: commitment for care and tre
ment vneder this act. the conrt shall order reatnent for such prersen for
a specified period of tine uot to excocd three months from the date of
tlie trial at a troatnient fucility. except that the canrt shall not arder treate
went at a state psvehiatric hospital, imless o written statement from o
qualified mental health professional anthorizing such treatment at 2 state
psvehiatrie hospital las heen fled with the conrt, Whenerer an incolin-
fary paticnt is ordeved lo reeeive treatmeni. the cleri: of the district court

-

shall send a copy of the order to the Kansas Increau of investigntion within

five days aficr receipt of the order, The Kansas burean of incest igation

shedl mu.v.'r'_('."a'u'fr-e’g,r enter the crder inte the naiional crininagl Diformation
center aned m’!’]:'f‘r.",'i'l?."c?‘f).“fm’r‘ databases. An order {or treatment in a treat-
ment facility other than a state psvehiatric hospital shall he conditioned
npou the consent of the hiearl of that treatment facilit to accepting the
patient. Tu the event no other appropriate treatment facilitv has agreed
to provide treatment for the patient. and no qualified mental health pro-
lessional hus anthorized treatment at a state psvehiatric hospital. the ar-
ticipating mental hiealth center for the conmtv in which the patient resides
shall he given yesponsibilite for providing or seenring treatment for the
patient or i no connty of residence can be deterimined for the pakient,
then the participating mental health center for the connty in which the
patient was taken into custody or in which the petition was filed shall he
given responsibilit for providing or secnring treatment fior the patient.

iht A copv ol the order [or treatment shall be provided to the head
of the treatment facility.

el When the court orders treatment. it shall retain jurisdiction to
wadlify, ehange or terminate sneh order. nnless venne has heen clanged
pursiant to i\'.H.:\E%SQ—EQTI and amendments thereto and then
the receiving conrt shall hao continning jarisdiction.

et the connt finds [rom the evidence that the proposed patient has
not heen shown to he g mentallv il person subject to invaluntary con-
witient for care and treatment noder this act the conrt shall release e
persom and tenminate the procesdings.

/=4
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Seco T KUSAL 200 Suppe 59-2974 s hereln amended ta vead as
follonvs: 59-2974. The hewd of the treatiient facility shall notilv, in writing,
the patient. the patient’s attornes, the petitioner or the petitioner’s attar-
ey, the county or district attorm: as appropriate. and the district comt
which has jurisdiction over the paticut of the pationt's discharee prvsiant
o RS.AL 2004-Supp. 59-2073 and amendments therete, When o natics
of discharge is veceived, the conrt shall file the same which shall terminate
thie procesdings. unless there has heen issued o snperseding inpatient or
anlpatient treatinent order not being discharged by the nntice, Wheneerr
@ persen who is icoluntarily committed (o a siote psuehicirie hospitad is

relased by order of the court or termination of the vase, the court shall
reciew the cease apon reguest af the patirnd . gud i oveler the fssueanes
of the conificate of westorntion purswant o section 2. and anendninis
therete, T‘_If‘a;/n‘ et issties such refrase o iermination and r"r‘!‘.’[ﬁr‘ﬂ.'i‘_ the
convl shall order the olerk of the district row o veport the relrase or
irrmination -?f ihe rase and the centificair of restevniion o the Konsas
buivean of tnrestigaiion within fice dlays after the order.

See S KSA)S 2138

.ji-):-:é{-bz%}ln'r‘ hereby repealed. ———— -
Sec. 9 This act shall take effect and be in foree fron andd alter jts
prblication in the statnte hook,

_59-2948, 59-2966 and 59-2974 and K. S. A. 2005

————————

July 1, 2007, and

and
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SENATE Substitute for SENATE BILL NO. 149

By Committee on Judiciary
AN ACT relating to motor carriers; prohibiting requirements of

indemnification from motor carriers for certain acts or
omissions; exception.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) Notwithstanding any other provision of law, a
provision, clause, covenant or agreement contained in, collateral
to, or affecting a motor carrier transportation contract that
purports to indemnify, defend or hold harmless, or has the effect
of indemnifying, defending or holding harmless, the contract's
promisee from or against any liability for 1loss or damage
resulting from the negligence or intentiocnal acts or omissions of
the contract's promisee, or any agents, employees or independent
contractors who are directly responsible to the contract's
promisee, 1is against the public policy of this state and
unenforceable.

(b) As wused in this section with respect to a motor carrier
as defined in K.S5.A. 66-1,108, and amendments thereto, "motor
carrier transportation contract" means a contract, agreement or
understanding covering: (1) The transportation of property by a
motor carrier; (2) the entrance on property by the motor carrier
for the purpose of loading, unloading or transporting property;
or (3) a service incidental to activity described in paragraphs
(1) or (2) including, but not limited to, storage of property.

(c) Nothing contained in this section affécts a provision,
clause, covenant or agreement where the motor carrier indemnifies
or holds harmless the contract's promisee against liability for
damages to the extent that the damages where caused by and
resulting from negligence of the motor carrier, its agents,
employees or independent contractors who are directly responsible
to the motor carrier.

(d) Notwithstanding the other provisions contained in this
section, a motor carrier transportation contract shall not
include the uniform intermodal interchange and facilities access

agreement administered by the intermodal association of North

Senate Judiciary
A-c-0é
Attachment .2




5rs1940

America, as that agreement may be amended by the intermodal
interchange executive committee.

(e) A provision in a motor carrier transportation contract
which requires a party to provide liability coverage to another
party, as an additional insured, for such other party's own
negligence or intentional acts or omissions is against public
policy and is void and unenforceable.

Sec. 2. This act shall take effect and be in force from and

after its publication in the statute book.



Senate So bS‘h‘k‘\)‘kﬂ) &(\ 5rs1903

2006
By Committee on Judiciary
AN ACT concerning construction contracts; relating to

indemnification provisions and additional insured parties;
amending K.S.A. 2005 Supp. 16-121 and repealing the existing
section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2005 Supp. 16-121 1is hereby amended to
read as follows: 16-121. (a) When used in this section:

(1) "Construction contract" means an agreement for the
design, construction, alteration, renovation, repair or
maintenance of a building, structure, highway, road, bridge,
water line, sewer line, oill line, gas line, appurtenance or other
improvement to real property, including any moving, demolition or
excavation, except that no deed, 1lease, easement, license or
other instrument granting an interest in or the right to possess
property shall be deemed to be a construction contract even if
the instrument includes the right to design, construct, alter,
renovate, repair or maintain improvements on such real property.

(2) "Damages" means personal injury damages, property
damages or economic loss.

(3) "Indemnification provision" means a covenant, promise,

agreement, clause or understanding in connection with, contained

in or, collateral to a construction contract that requires the

promisor to hold harmless, indemnify or defend the promisee or
others against liability for loss or damages.

(4) "Indemnitee" shall include an agent, employee S5

independent contractor who is directly responsible to the

indemnitee.

(b) An indemnification provision in a construction contract
or other agreement, including, but not limited to, a right of
entry, entered into in connection with a construction contract,
which requires the indemnitor to indemnify the indemnitee for the

indemnitee's negligence or intentional acts or omissions is

against public policy and is void and unenforceable.

(c) A provision in a construction contract which requires a

party to provide 1liability coverage to another party, as an

Senate Judiciary
A—=t-0&
Attachment . 3
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additional insured, for such other party's own negligence or

intentional acts or omissions is against public policy and is

void and unenforceable.

(4) This act shall not be construed to affect or impair the
contractual obligation of a contractor or owner +to provide
railroad protective insurance or general liability insurance.

+d+ (e) This section applies only to indemnification
provisions entered into after the act takes effect.

Sec. 2. K.S.A. 2005 Supp. 16-121 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and

after its publication in the statute book.

-2



