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Date
MINUTES OF THE SENATE JUDICIARY COMMITTEE

The meeting was called to order by Chairman John Vratil at 9:30 A.M. on February 21, 2005, in Room
123-S of the Capitol.

All members were present.

Committee staff present:
Mike Heim, Kansas Legislative Research Department
Jill Wolters, Office of Revisor of Statutes
Helen Pedigo, Office of Revisor of Statutes
Nancy Lister, Committee Secretary

Conferees appearing before the committee:
Senator Wagle
Senator Schmidt
Phill Kline, Attorney General
Roger Kemp
Jack Focht, Attorney and Past President of the Kansas Bar Association
Justice Fred Six, retired
Dave Rebein, Supreme Court Nominating Commission

Others attending:
See attached list.

Chairman Vratil opened the meeting and hearing on SCR 1606;

SCR 1606 Constitutional amendment to have the supreme court justices appointments
subject to consent by the senate

Proponents:
Senator Susan Wagle stated she was an advocate for the resolution for several reasons. The Supreme Court

is the third branch of government and affects the quality of life for Kansans, yet the people of Kansas have
no say in who is selected for these positions. In thirty states, people have more influence in the nominating
process for Supreme Court Justices through voting or indirectly contacting their elected officials than what
the appointment process allows. Currently, the nominating of justices is controlled by a majority of attorneys.
Senator Wagle was supportive of the confirmation process Kansas uses in appointing Department Secretaries
and stated she believed that court nominees should be subject to the same scrutiny. (Attachment 1)

Senator Derek Schmidt described the resolution as an opportunity for changing the justice selection process
to strengthen the system by adding senate confirmation. ~Senator Schmidt stated that the objective of the
resolution was to protect the institution of the court from the weakening that can come when public opinion
concludes there is a pattern of conduct by a court majority that uses its “independence” to exert its own
political preferences at the expense of foundational legal doctrines or at the expense of the popularly
accountable branches of government. Senator Schmidt stated that the merit-selection system by itself lacks
important checks and balances, and that it is appropriate to consider factors other than a justice’s experience
and credentials. Senator Schmidt stated that the approximately 9,500 members of the Bar in Kansas
ultimately decide who is going to serve in the judicial branch of state government, and he believes this policy
is inconsistent with the principles of Kansas. (Attachment 2)

General Kline, Kansas Attorney General, asked Chairman Vratil to allow him to introduced the next speaker,
Roger Kemp, who lost a daughter to a brutal crime in 2002, and then make some remarks afterwards, and the
Chairman concurred.

Roger Kemp, a citizen of Kansas, testified that he lost a daughter in a brutal murder at a Leawood swimming
pool June 18, 2002. During the trial, he had faith in the justice system and a jury to decide the punishment
of the murderer of his daughter. Mr. Kemp stated he is very unhappy that the justices have taken away the
death penalty as an option, saying it is unconstitutional because the law isn’t “worded right”. Mr. Kemp stated
that he supports our senate having the opportunity for final approval of Kansas Supreme Court candidates and
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the Capitol.

that it would be good to know where the candidates stand on important issues of our day. (Attachment 3)

General Phill Kline, Kansas Attorney General, testified in support of the bill, stating that the current process
for selecting Justices vests authority solely in the executive branch and a private sector organization in closed
proceedings with little or any public scrutiny. The Nominating Commissions are selected in a process that
has less than one percent of the electorate actively participating and little if any media coverage of the naming
of the Nominating Commission or the selection process. General Kline stated there is nothing in the process
that allows for appropriate scrutiny to prevent the perversion of the process through the application of pressure
by legal employers, campaign contributors or interest groups to direct a selection. Senate confirmation would
bring to the light the significance of the process, and through the accountability of openness, provide a greater
check against the collusion of interests. (Attachment 4)

Opponents:
Jack Focht, Attorney and Past President of the Kansas Bar Association, testified in opposition to the bill,

stating that the current system for appointing judges works well. Mr. Focht stated that the independence of
judiciary is a value that all Kansans and Americans value and they do not want political decision makers to
be subject to the whims of the ebb and flow of the “majority”. Mr. Focht stated that it is inappropriate to
attempt to pick or confirm judges because of their view points, that the only view wanted from our judges
should be a desire to interpret our laws fairly in accordance with the Constitution. (Attachment 5)

Justice Fred Six, retired Justice from the Kansas Supreme Court, spoke in opposition to the bill. Justice Six
stated that 48 years ago he was an eye witness to the infamous “triple play of 1957 when, Chief Justice
William Smith, hospitalized and an invalid, announced his intention to resign, but coordinated that resignation
with Governor Fred Hall, in order to effect Hall’s appointment to the Supreme Court. (Attachment 6)

Justice Six stated that Kansans desire a Supreme Court that is independent and accountable. The current
system gives voters a chance to reaffirm justices every six years on the voting ballot. Kansas requires Justices
to retire at age 70 or to finish out a term if the 70" birthday falls within a six-year term.

Dave Rebein, Supreme Court Nominating Commission, introduced guests at the meeting, Pat Riley and Dale
Cushinberry, also members of the Nominating Commission. Mr. Rebein stated that he wanted to speak not
so much in opposition to the resolution as in favor of the existing merit system. He summarized that politics
are left at the door for anyone serving as a Commission member, as they resign any political office held.
(Attachment 7) Mr. Rebein summarized that the resolution might put a damper on number of attorneys that
would put their name in the hopper; despite the good intentions of the resolution, it might also politicize the
process and end up screening good conservative applicants, as it has in the federal process.

Written testimony was provided by Ann Kindling, Kansas Association of Defense Counsels (Attachment 8),
and Nancy Kindling, representing the League of Women Voters of Kansas (Attachment 9).

Chairman Vratil adjourned the meeting at 10:30 A.M. The next meeting is scheduled for February 22, 2005.
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State of Ransas

Senate Chamber

Thank you Chairman Vratil and members of the Judiciary Committee for this opportunity to
stand before you as an advocate for SCR 1606. In the interest of your time constraints, I will be
brief.

I co-authored this constitutional amendment for the following reasons.

1) The Supreme Court is the third branch of government. The decisions that are rendered across
the street affect the quality of life the people of Kansas experience as much as the executive
branch and legislative branch of government. Yet, the people of Kansas have no say in who is
selected for these influential positions.

2) Twenty-one states elect their Supreme Court Justices. Three states have legislative elections.
Six states authorize gubernatorial appointment with Senate Confirmation. In thirty states the
people have more influence in the nomination process for Supreme Court Justices either directly
by voting or indirectly by contacting their elected officials than what the appointment process
allows currently in Kansas.

3) The nominating committee is controlled by a majority of attorneys, the very individuals who
appear before the courts seeking favor from the Justices. The Kansas nomination process recks
of conflict of interest. In a similar situation in 1993 the Federal Courts declared the process by
which Kansas selected its Secretary of Agriculture as unconstitutional due to the one person, one
vote principle. The Secretary used to be selected by the very farm groups the Secretary regulated
(i.e. Farm Bureau, Kansas Grain and Feed Assoc., etc). U.S. Senator Sam Brownback was the
last individual who was selected by this process. Once found unconstitutional and not in the best
interest of good government in the Tenth Circuit, the legislature changed the Secretary of
Agriculture position to one selected by the Governor and subject to the Senate confirmation
process.

4) The Senate confirmation process is an effective public process in Kansas. Currently all
Executive Secretaries go through this process as do numerous other Board appointees.
Constituents who have concerns regarding qualifications, employment history, business
practices, personal investments, etc. are able to contact their elected Senators to express their
concerns. I would say the process has proven that it works, and certainly the highest court
nominees in Kansas should be subject to the same scrutiny.

5) 1 will readily admit to you I represent the district where the Carr brothers randomly chose
some of our most outstanding and promising young people to abuse, torture, and leave for dead.

Senate Judiciary
REPRESENTATIVE, 30TH DISTRICT
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The horror of waking up to the news of four young people executed and found naked in the ice
and snow near our home was equal to watching the attacks on our country the mormning of 9-11.
Only, this morning, we feared for our children, our parents and our loved ones who resided
nearby. Some time later, the trial of the Carr brothers was broadcast on TV and we watched and
listened in horror as details of abuse were made public. News broadcasts also described the
disrespect those on trial showed authorities, victims and victims families during the entire
proceeding. It was reported they actually taunted the young lady they abused who had
miraculously lived, they spit on victims families, and they made unwanted advances towards our
District Attorney to the point where she had to have them brought to the courtroom with their
legs in shackles. When the Carr brothers were given the death penalty, we believe justice was
served. To have that verdict deemed unenforceable by the new majority of the seven who sit
across the street; to have to live with the possibility that the Carr brothers and five others who
have committed similar gruesome crimes could be made eligible for parole sometime in the
future, is distressing to say the least. Then, to read the reason the justices changed their mind is
because, quite frankly, they had a new majority and simply had the power to do so. It is obvious
we do have a new majority on the Supreme Court, the times have changed, and, their new
approach to injecting their views into the legislative process and the policy that is written in this
building is troubling. I predict, when the movie is released that depicts the Carr Brother
murders, and when people in my home town figure out the impact of the death penalty decision,
they will be angry, and they will want the legislature to act. I believe the passage of SCR 1606
is an appropriate response to the new activism that is being displayed across the street.

Thank you for your time and your attention. I will stand for questions at the appropriate time.
Susan Wagle

State Senator
District 30
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Testimony in Support of Senate Concurrent Resolution 1606
Proposing Senate Confirmation of Supreme Court Justices

Presented to the Senate Judiciary Committee
by Senator Derek Schmidt
February 21, 2005

Mr. Chairman, members of the committee, thank you for the opportunity to testify today in
support of Senate Concurrent Resolution 1606. This measure proposes an amendment to the
Kansas Constitution to add one additional step — the step of Senate confirmation — to strengthen
the current “merit selection” process used to select state Supreme Court justices.

While there are differing points of view about the wisdom of this proposal, I must say at the
outset that the knee-jerk reaction against it to date by so many in the organized bar, by the
governor, and by a number of editorial writers has been enormously disappointing.
Disappointing but, sadly, not surprising — after all, why would either the bar or a governor, who
under our current system exercise joint monopoly power over selecting justices, embrace any
proposal to check their monopoly?'

I also understand the initial concern of editorial writers who, with due respect, are informed
principally by the headlines of the day and not by a studied understanding of the long history of

" The current selection process for Kansas justices requires a constitutional entity known
as the Supreme Court Nominating Commission to propose three names for consideration by the
governor. The governor must choose one of the three to fill the opening on the Court; if the
governor fails to do so, the Chief Justice is constitutionally obliged to do so. The nominating
commission consists of nine members: The chairman is an attorney elected by a statewide vote
of members of the bar, four other members are selected one each from each congressional district
elected by the members of the bar in that district, and the remaining four members are appointed
by the governor.

Senate Judiciary
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the philosophical struggle for balance that has brought our state to the current system of selecting
justices — a system that I believe is incomplete and that now imperils the very judicial authority it
was established to protect.

Some critics of this proposal stand aghast that the legislature would dare to critique actions of the
court. But I believe we have a duty — a duty — to do so. We all are sworn to uphold the
Constitution of this state, and that requires us to defend the integrity of each of its institutions of
government. There is a real risk that certain actions by the court could undermine the institution
of the court. We should heed the warning of Chief Justice McFarland: “The only currency and
legitimacy this court possesses is the confidence of the public that we will decide cases based on
the consistent application of the law, rather than on the proclivities of individual court
members.”

So, while others will argue that reform is needed because of one case or another — just as many
argued in the late 1950s that reform was needed because of the unseemly abuse of the system in
the so-called “Triple Play” that led to the appointment of Governor Hall as Justice Hall — I will
make a different case. My thesis is simple: Just as the system of selecting justices (by popular
election) was flawed for almost a century before the “Triple Play™ served as a catalyst for
change, so I believe our current system of selecting justices (by commission and governor alone)
has for years been flawed by the absence of adequate checks and balances. Legislative and
public concern about one or more recent decisions by the court may well be the modern version
of the “Triple Play” serving as a catalyst for further reform.

The objective of SCR 1606 is not to “punish” the court for decisions with which some may
disagree. To the contrary, the objective is to protect the institution of the court from the
weakening that is sure to come when public opinion concludes there is a pattern of overreaching,
erratic behavior, and raw political conduct by a court majority that uses its “independence” to
exert its own political preferences at the expense of foundational legal doctrines such as stare
decisis or at the expense of the popularly accountable branches of government. Again, Chief
Justice McFarland’s words in her dissent in the recent case striking down the Kansas death
penalty law are revealing about inner workings of the current court:

The majority's decision today, by the barest of margins, discards our 3-year old decision
in Kleypas, not because that decision has become unworkable, or the laws or facts
underpinning it have changed, or a United States Supreme Court decision mandates it,
but simply because this new majority has the power to do 50.> (Emphasis added)

In short, I am advocating this amendment not out of pique or frustration but rather out of a
sincere belief that this reform will result in a stronger and better-respected judiciary. I am also
profoundly concerned that if we fail to take this reasonable step to refresh the balance between

2 Dissent of Chief Justice McFarland, State v. Marsh, Supreme Court of Kansas No.
81,135 (1994).
il
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judicial independence and accountability, we will invite more severe reactions as time goes on.”

HISTORICAL PERSPECTIVE

The Judicial Branch of government is unique in its role of administering impartial justice. But
those two terms — “impartial” and “justice” — have often been at odds throughout American
history. “Impartiality” by definition requires independence and an absence of obligation to
outside interests. “Justice” by definition requires a respect for community norms and for overall
societal expectations. The importance of societal expectations in considering whether a court
acts “justly” is particularly important when considering the actions of a court of last resort, such
as the Kansas Supreme Court, which not only settles the day-to-day disputes that arise between
private litigants but also, by its pronouncements and through our system’s acceptance of
common law, actually establishes general law that binds our people as a whole.

For those reasons, the history of judicial selection in the United States — and, in microcosm, in
Kansas — is the history of the people, acting directly or through their elected representatives,
seeking to strike the proper balance between judicial independence and judicial accountability

The sense of where that balance properly lies has shifted over time.

In the original 13 American colonies, judges were appointed by the king. After independence
from England was achieved, all 13 of the new American states continued to appoint their judges.
Interestingly, eight states then provided that the legislature appoint judges. To this day, Virginia
and South Carolina still oblige their legislatures to choose their judges.” The other five original
states provided for appointment by the governor in consultation with or with the consent of his
executive council.® :

But in the early 19" century, reform was in the air. Appointment was no longer considered the
best means of choosing judges, and many states moved toward popular election of judges. By
the Civil War, 24 of the 34 states elected their judges. Thereafter, every new state entering the
Union did so with popular election of at least some of its judiciary until Alaska in 1959.

The 20" century trend toward a “merit selection” system — which was recommended by the
American Bar Association in the late 1930s and was first adopted by Missouri in 1940 — was a
reaction to the 19" century reforms. Kansas adopted such a system for our Supreme Court in
1958 and in the 1970s for our Court of Appeals and for some, though not all, of our trial courts.

*Notably, another proposed constitutional amendment addressing the subject of selection
of justices has been introduced this year in the House of Representatives. It would provide for
the popular election of justices.

3State Court Organization 1998, Bureau of Justice Statistics, U.S. Department of Justice,
p. 24.

% Berkson, Larry C. Judicial selection in the United States: A Special Report, originally
published in Judicature, the journal of the American Judicature Society, Volume 64, Number 4,
October 1980, pages 176-193, and updated in January 1992 and February 1999.
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Today, 21 states elect their Supreme Court justices (8 in partisan elections, 13 in non-partisan
elections); 24 states (including Kansas) use nominating commissions and gubernatorial
appointment; four states provide for direct gubernatorial appointment without involvement of a
commission; and, as mentioned above, Virginia and South Carolina still provide for legislative
appointment of justicas.7

ARGUMENTS FOR REFORM

I support our Kansas system of so-called “merit selection,” although I think that name can be
rather misleading through the implication that it somehow miraculously produces the “best”
possible justices. I certainly do not advocate a return to the era of electing Kansas Supreme
Court justices. But I do believe our system would be strengthened by adding the additional step
of Senate confirmation of persons who have been nominated by the nominating commission and
appointed by the governor before that person could assume office as a justice of the Kansas
Supreme Court. Consider these reasons:

1. The merit-selection system by itself lacks important checks and balances
Despite popular mythology, the current justice-selection system is not free of politics. It is,
however, largely free of the checks and balances that we ordinarily rely upon to contain the
desires of competing political factions. “It is important to acknowledge that the merit selection
process is not free from political and other external influences. Studies of judicial nominating
commissions have shown that politics can play a part in both the selection of commission
members and in their deliberations.”®

In this context, I am not asserting that our system is “political” in any pejorative sense. Our
selection process is operated by honorable people who take their jobs seriously. Contrary to the
protests of some in the bar, it is not a slander to call a process political. To say there are politics
involved in the current “merit selection” of justices is not to harken back to the era of the smoke-
filled room or to partisan wrangling; rather, it is to acknowledge that human power relationships
are by definition political.

The current system merely substitutes the politics of the bar and the politics of the governor for
the politics of the state as a whole. The academic literature bears out the influence of bar

"Ibid, Berkson.

’Becker, Daniel and Malia Reddick, Judicial Selection Reform: Examples from Six States,
American Judiciature Society (2003), “Merit Selection in New York™, p. 21. The report cites
three studies in support of this conclusion: See, Richard A. Watson & Rondal G. Downing, 7he
Politics of Bench and Bar: Judicial Selection Under the Missouri Nonpartisan Court Plan
(1969); Beth M. Henschen, Robert Moog, & Steven Davis, Judicial Nominating Commissioners:
A National Profile, 73 Judicature 328 (1990); and Joanne Martin, Merit Selection Commissions:
What Do They Do: How Effective Are Then? (ABA, 1993).
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associations in selecting justices through systems like ours.” As a former staff person in the
Office of the Governor and a longtime observer of the selection process, I have seen with my
own eyes some of the considerations Kansas governors bring to bear in judicial selection.
Politics plays a role.

Our current system removes the selection process largely from public view and has pretended
that because politics are not seen by many they do not exist. But judgments still must be made as
to which of several qualified candidates are “better”, and thus deserving of nomination of
appointment. Those are inherently political judgments. The academic literature suggests what
common sense also would dictate: That merit-selection panels, like the Kansas Supreme Court
Nominating Commission, are excellent tools for screening less-qualified applicants from the
pool. But once that is accomplished, there is little to suggest that merit-selection panels are
superior to other selection methods for choosing among several well-qualified candidates.°

Seven states have acknowledged this inherent shortcoming in a selection system such as ours and
have developed systems that still rely on the strengths of the merit-selection process but balance
it with the additional step of Senate confirmation.!" The American Judicature Society has
established a Model Merit Selection Plan — and that model (see attached chart), expressly
contemplates Senate, legislative or executive council confirmation. That is precisely what we
are advocating in SCR 1606.

2. It is appropriate to consider factors other than a justice’s experience and credentials

This is not a call for a return to political favoritism or horse trading. Rather, it is an

? Consider this excerpt from Reddick, Malia, Merit Selection: A Review of the Social
Scientific Literature, The American Judiciature Society web site, http://www.ajs.org/js/,
referencing Charles H. Sheldon, The Role of State Bar Associations in Judicial Selection, 77
Judicature 300 (1994): “In 1990, Charles Sheldon surveyed leaders of state bar associations
regarding their organizations’ involvement in judicial selection. In states where the bar elects
lawyer members of judicial nominating commissions, the bar leadership appoints lawyer
commission members, or the bar nominates or recommends lawyers to the governor to be
appointed to nominating commissions, state bar leaders believed that the bar was, at a minimum,
fairly effective in influencing judicial selection. Bar leaders were less enthusiastic about bar
efforts to affect judicial elections, including committee recommendations to the public and bar
polls.” (Footnotes omitted).

¥ See, e.g., Reddick, Malia, Merit Selection: A Review of the Social Scientific Literature,
The American Judicature Society web site, http://www.ajs.org/js/.

" The states are Delaware, Hawaii, Maryland, New Jersey, New York, Utah, and
Vermont. In addition, New Hampshire provides for gubernatorial appointment with approval of
an elected executive council. The District of Columbia also selects its judges through
presidential appointment from a judicial nominating commission with confirmation by the
United States Senate.
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acknowledgment that the law is not always black-and-white — particularly when it presents itself
in the form of the difficult issues that confront the Supreme Court. If the difficult questions of
law could always — or even usually — be settled with a clearly correct answer merely by reading
and applying the constitutions, statutes and cases, then there would be no need to have seven
justices on the Supreme Court. One would suffice — so long as that one was sufficiently learned
in the law.

But, of course, that is not the nature of the law — as evidenced, inter alia, by the many split
decisions of our Supreme Court. Being properly experienced and credentialed in the law is a
necessary but not a sufficient condition for being an excellent justice. Judgment also is required
as is a sensitivity to societal norms, trends, conditions and expectations. To put the point another
way, justices require a certain amount of political savvy.

Judicial philosophy matters. Of course it does. To pretend otherwise is to believe the law is a
math or science rather than an art or social studies. But in our current selection system, only the
governor exercises power in choosing a judicial philosophy for our state. Indeed, the nominating
commission prides itself on doing just the opposite — making nominations based on factors other
than philosophy (which it tends to consider “political” factors). I recall vividly a conversation I
had with a member of the nominating commission regarding a then-new appointee to the
Supreme Court who this commissioner happened to believe was not a desirable addition to the
Court. The commissioner told me (I'm closely paraphrasing): “We knew that [the particular
justice] was going to be a problem, but [he/she] was highly qualified and we didn’t have any
choice but to recommend [him/her].” Of course, the governor did have a choice — and, not
surprisingly, that particular nominee, in my view, closely reflects the views of the governor who
made the appointment.

Yes, judicial philosophy matters a great deal. Consider, as a hypothetical example, a future
opening in the Kansas Supreme Court for which the nominating commission forwards three
nominees: Antonin Scalia, Ruth Bader Ginsberg, and David Souter. All are highly qualified,
fully learned in the law, competent, and full of “merit” by any measure. But it would make an
enormous difference for the direction of the court and, thereby, for the state which of the three
would be selected.

Under our current system, that decision would fall to the governor alone. Under our proposal,
the governor’s unfettered power to choose the direction of the court would be checked and
balanced by the Senate. That is as it should be.

While much of the organized bar’s reaction to SCR 1606 has been negative, I have been
pleasantly surprised by several members of the Kansas bar who have approached me since the
proposal was introduced and have offered their quiet support. As a partner in one of our state’s
large law firms said to me, “It’s about time. Before we let somebody ascend to Mount Olympus,
we should at least ask what they intend to do when they get there.”



3. Our current selection system is constitutionally suspect

The Supreme Court Nominating Commission, de facto, chooses the justices of the Supreme
Court. True, the governor exercises the final discretion, but whoever the governor chooses has
first been recommended by the commission. The governor does not have the option of rejecting
all recommendations and asking for a new slate.

The court, in turn, exercises broad governmental powers that affect almost every aspect of
Kansas government and, thereby, the lives of our citizens. Everything from the nature of the
state’s police powers to our contract law to our rules of inheritance to certain lawful limitations
on sexual relations are determined by the Supreme Court. And the Supreme Court’s
membership, in turn, is determined principally by the nominating commission.

Five of the nine members on the nominating commission — a working majority — are elected by
Kansas attorneys. The chairman of the commission is elected by attorneys statewide, and four
other members are elected by attorneys in each congressional district. To the extent that the
Supreme Court’s actions affect every Kansan, not just attorneys, it is apparent to me that the
nominating commission’s actions “materially affect residents of Kansas who are not represented
by the present method of ... selection” of commissioners. '

While the matter has not been tested, I am concerned that this scheme violates the Equal
Protection Clause of the Fourteenth Amendment to the United States Constitution by denying the
principle of “one man, one vote.” The structure of this system appears to me quite similar to the
structure of the old Kansas Board of Agriculture — a board with members elected only by interest
groups that in turn chose the secretary who exercised broad, general powers.

As you know, that arrangement was struck down as unconstitutional in federal district court by
Judge Lungstrum in 1994 as a violation of “one man, one vote.”"? His decision was upheld by
the Tenth Circuit Court of Appeals. It is law in Kansas.

I am well aware that there is ample room for argument about the applicability of the Hellebust
case to our Supreme Court selection process. But my concern is reasonable, and in light of what
I believe to be growing public concern about the actions of our Court, the possibility of an
eventual legal test to the current process is real.

Even if the federal Constitution permits this arrangement, the notion that Kansas lawyers — who
are a tiny minority of our population — should wield such disproportionate influence over the
selection of one of our three co-equal branches of government is contrary to most Kansans’
notions of how governments ought to be chosen. That is the same conclusion President Bush
reached when in 2001 he eliminated the longstanding official advisory role of the American Bar
Association in the federal judicial selection process. As then-White House Counsel Alberto
Gonzales stated at the time: “In our view, granting any single group such a preferential, quasi-

P Hellebust v. Brownback, 42 F.3d 1331, 1334 (Tenth Circuit 1994).
BHellebust v. Brownback, 824 F.Supp.1511 (Kansas 1993).
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official role in the nomination process would be unfair to the other groups that also have strong
interests in judicial selection.” ;

The current Kansas selection system was adopted during a period of public outrage at the “Triple
Play” of 1957 — a time when an irritated public likely would have adopted any reform put before
it. Upon more thoughtful reflection, I doubt most Kansans would favor a system that gives
attorneys such substantial power in choosing the Supreme Court. It is worth noting that the most
common reaction I have received when I mention this proposal to citizens (other than attorneys)
I represent is: “I thought the Senate already confirmed state Supreme Court justices.”

CONCLUSION

For the reasons described above, I believe our system of government and the citizens we serve
would be well-served by the addition of Senate confirmation on top of our existing merit-
selection system for selecting Supreme Court justices. It would provide a check and balance to
the political judgments of the governor in choosing among well-qualified candidates, and it
would cure any potential constitutional infirmity in our current system.

Most important, it would tend to strengthen the long-term public respect and confidence that are
so vital to the independence of our judiciary. For these reasons, I encourage the committee to
recommend SCR 1606 favorably.

YBar Watch Bulletin, The Federalist Society for Law and Public Policy Studies (March
2001).
8
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The American Judicature Society’s Model Merit Selection Plan in Theory and in Practice

Phase One

Option 1

Judicial appointment system
established by statute or by
state constitutional
amendment

Phase Two

Phase Three

!

A constitutional amendment
or state statute utilizes the
force of law to underscore

and codify a particular

aspect of the process, e.g.,

removing political parties
from all nomination
processes.

Executive order systems
permit successive
administrations to design
the process or alter levels of
influence over the
commission without formal
approval from the
legislature.

]

State governor establishes a
judicial appointment system
by executive order

Option 2

Nominating Commission

e  Comprised of both lawyers and
lay persons

e AJS recommends 5 members;
in practice, state commissions
vary from 5 to 24 members

e  Responsible for recruiting,
investigating, interviewing, &
evaluating candidates for
judgeships

®  Commission carries out
screening duties independent
of formal control by governor
or legislators

e  Commission is subject to anti-
discrimination rules

¢  Commissioners appointed by
govemor, bar associations,
judges, legislators, or existing
members. Appointments
made on a nonpartisan or
bipartisan basis

e  Staggering terms of service
Term limits of service

e  Commissioners prohibited from
applying for judgeships for
specified number of years after
leaving commission

e  |n most states, commissioners
prohibited from holding paid
public office or any official
political party position.

e  Commission should
encompass the diversity of the
jurisdiction and the bar

Commission submits
a list of nominees to
appointing authority

e  Appointing authority
typically vested in state
governor

e  Commission produces
a list of best-qualified
nominees only

. Final list of nominees
made public, and
public comment invited

s Appointing authority
constrained to appoint
only from list of
nominees
recommended by
commission

e  AJS recommends
commissions submit no
more than 5 and no
less than 2 nominees
per vacancy, though in
practice maximum and
minimum number
varies by state law or
executive orders.

s« Deadlines established
for appointing autharity
to act on submitted
nominees. Typically,
appointing authority
must act within 30 days
or responsibility passes
to Chief Justice or the
presiding judge.

copyright 2000 American Judicature Society

Phase Four

Candidate
appointed to )

bench by

governor

Nominee may be
subject to
confirmation by
state senate,
entire state
legislature, or an
executive council

Phase Five

OR

Retention
Mechanism
Judges retained
through an
uncontested
retention election

Judges reappointed
through nominating
commission and
appointing authority.

1

On retention election
ballots, the sole
question presented to
voters is whether or not
Judge X shall be
retained in office (“Vote
Yes or No")

Reappointment
systems may consider
other nominees in
addition to the sitting
judge in order to form a
recommendation.

performance review
provides information

comments sessions
& retention elections.

Establishing a formal
state-sponsored and

funded judicial

and evaluation

to voters in public




It is an honor to be in the State Capitol before your committee. Thank you for the
invitation. Yet I sit before you with a heavy heart, many people would give anything to
"be before a committee in the State Capitol — I would give anything to not be here. But as

a citizen of our state I have seen something that deeply troubles me.

You see we lost our daughter (I won't say anything today about Ali that | haven't previously said
to the media) in a brutal murder at a Leawood swimming pool June 18, 2002. | have told the
media many times | have full faith in our justice system and would expect the full weight of the
justice system to come down upon the murderer of our daughter. But | always added it is not my
decision of what his punishment will be but the decision of his peers, the jury. But now, this

decision has been taken away from the jury because the Kansas Supreme Court has ruled the
death penalty statute is unconstitutional.

| sit before you as a citizen of the State of Kansas and you as representatives of the people of the

State of Kansas. You and your peers and your peer's predecessors wrote the death penalty

statute into law at the direction and at the consent and decree of the people of Kansas. The
Kansas Supreme Court Justices having t

heir own agenda took away the death penalty option
from the people of Kansas. :

If these Justices are to be given a lifetime achievement award by the governor’s office, it seems
only just they are to be held accountable for their actions by the people of Kansas. You as our
representatives should have the opportunity for final approval so we can all be aware of where a
candidate for the Kansas Supreme Court stands on the important issues of our day and does not
have agendas’ contrary to the wishes of the people of Kansas. Your approval of a Justice
nominee is a needed link in the checks and balances which have made our government so great.

Our daughter, Ali, was a big believerin what was right and wrong. Let us be sure we have
Justices on our Supreme Court who know and understand the intent of the law as prescribed by
the people of Kansas. Not Justices who want to play scrabble with words and practice the art of
word smiting. Abraham Lincoln was asked one time if he thought law was difficult. He answered,
loosely quoted, “No, actually law is simple, it is simply knowing right from wrong!"

The Justices of the Kansas Supreme Court have taken away the option of the death penalty from
the people of Kansas. | don't remember any of them with me when | discovered Al brutally
murdered in the swimming pool pump house. | don't remember any of them with me when |
stayed with Ali's body all night at the morgue and | certainly don't remember any of them being
there when | lowered Ali's casket into her grave. And yet they tell me the death penalty isn't
constitutional because it isn't worded properly.. Where is the justice in this injustice?

With checks and balances, with the much needed approval of the Kansas Legislature of

nominees for Justices of the Kansas Supreme Court, we can stop the injustices for the people of
the great State of Kansas.

Rogér D. Kemp

February 21, 2005
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
120 SW 1OTH AVE., 2ND FLOOR

PHILL KLINE TOPEKA, KS 66612-1597
ATTORMEY GENERAL (785) 296-2215 » FAX (785) 296-6296
February 21, 2005 WWW KSAG.ORG

Dear Mr. Chairman and Members of the Committee:

Thank you for the opportunity to testify in favor of the amendment to the Constitution to
provide for Senate Confirmation of the Governor’s appointments to Kansas Appellate Courts.
Currently, the process for selecting Justices vests authority solely in the executive branch and a
private sector organization in closed proceedings with little or any public scrutiny.

The closed nature of the process and the imbalance in power invites collusion and the
promotion of individual agendas and by its nature disturbs the important balance of power
between the three branches of government. It is this balance, established at our nation’s
founding, that insures liberty, enshrines limited government and recognizes the rights of the
people while preserving the rights of the minority.

The Judicial power of our state and national government’s is significant in its ability to
interpret and apply constitutional principles. Our founding fathers clearly established the courts
as the interpretive body with the power to set aside legislative and executive action that
conflicted with the rights and powers articulated in the Constitution. The United States Supreme
Court in the case of Marbury vs. Madison, a case that challenged, and in its conclusion restricted,
the power of President Thomas Jefferson, first articulated this power.

This power is now clearly established and widely recognized and is proper, for if the will
of the majority expressed through legislative action or executive application can set aside the
rights articulated for all in our constitution then those rights are truly illusory and clearly in
jeopardy.

The courts, however, can present an equally dangerous threat to liberty if they fail to
recognize the longstanding principles of jurisprudence that restrain their power and instead,
attempt to legislate or infringe on the executive through creative interpretation or the vague
articulation of principles. Either course presents the opportunity for mischief.

As stated by Alexander Hamilton in the Federalist Papers: “there is no liberty if the
power of judging be not separated from the legislative and executive powers.”

Hamilton and the framers of our Constitution recognized that allowing life appointed
Judges to legislate from the bench destroys the framework of a republic and instead creates and
oligarchy — a government of the elite that disenfranchises the will of the people.

Senate Judiciary
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Furthermore, the founders expressly recognized the danger of tying the judiciary too
closely to either of the other branches of government when it vested the power of appointment in
the President while granting the Senate the role of advice and consent. Again, as stated by
Hamilton: “if the power (of making appointments) was committed either to the executive or
legislative (exclusively), there would be danger of improper complaisance (by the judiciary) to
the branch which possessed it....”

In other words, allowing one branch of government to control the selection of the other
would invite collusion towards personal ends. This reference is not to personal financial gain or
fraud, but rather the invitation to personal issue agendas.

Kansas currently has a system that invites such collusion in that is mainly secretive and
vests authority solely in the executive. Our current system allows a select committee comprised
of a few individuals to deliberate in secret and put forth three names for the Governor. No one
knows of the discussions that take place nor is there generally any public review of the
qualifications of the individuals considered. The nominating commissions are selected in a
process that has less than 1% of the electorate actively participating and little if not media
coverage of the naming of the nominating commission or their selection process.

Nothing in the process allows for appropriate scrutiny to prevent the perversion of the
process through the application of pressure by legal employers or campaign contributors or
interest groups to direct a selection. In other words, the very politics that some decry would
enter the process with Senate confirmation is already present: the only difference is the politics
are secret rather than public. Senate confirmation would bring to the light of day the significance
of the process and through the accountability of openness provide a greater check against the
collusion of interests.

This necessity is only made more clear by the increasing tendency of some courts to
ignore clearly established judicial restraints on their conduct. Historically courts in America
have honored the powers of the other two branches of government by consistently applying
certain principles in constitutional interpretation that provided great deference to legislative and
executive action. The courts recognized that although some legislative and executive actions
may be unwise, that the people can quickly correct that action through the ballot or through
pressure for change. We witnessed this in action this session when the legislature passed the
clunker law to repeal an unfair tax.

These judicial interpretation restraints also recognized that courts are less flexible in
adjusting to societal changes. I can provide you with the nation’s first Supreme Court decision
as this decision is memorialized and still has value as legal precedent today. The same is untrue
for our nation’s first legislative enactment, as the law has been repealed several times over. In
other words, legislatures are swifter to correct their mistakes. If courts change their approach
from year to year — uncertainty is bred into the law and rights are in jeopardy.

Furthermore, courts recognized that they do not have the breadth of knowledge or

experience of legislatures in determining public policy. The small business owner was not
allowed in Judge Terry Bullock’s District Court to present evidence on the impact of school



taxes on his business — only the parties to the litigation are allowed in the courtroom to present
evidence. This is only right as to allow extraneous evidence results in diluting the legal rights of
the parties. Courts are not established as the appropriate forum for policy making.

This is why courts historically have been careful to give great deference to the other
branches of government while protecting clearly articulated fundamental rights.

But now courts are increasingly creating new rights in order to meet policy objectives.
We need to look no further than the District Court decision in the Montoy case. District Court
Judge Terry Bullock continued on a 12-year mission to redefine article six of our constitution to
include an individualized right of each child to be a success as a child and as an adult. Although
the goal of success is laudable, the term is vague and does not appear anywhere in our
constitution.

The result of such judicial vagueness and creativeness is to disenfranchise the legislature
and the governor from policy-making authority and thereby remove parents and school officials
from important decisions regarding education. Since the term “success” cannot be defined with
any reasonable certainty, the court stated it would have to maintain jurisdiction over our
educational system and even threatened to close schools if it’s understanding of “success” was
not met.

Judge Bullock is not an educator and he is not a policy-maker. He is not aware of the
various difficult choices made by the Governor or legislature in balancing the tax burden and
budget priorities between the need to fund health care, mental health, corrections and law
enforcement and the need to recognize economic freedoms and the need to build a strong
economy. Yet the scope of his decision would have dramatically altered these priorities if not
for Kansas Supreme Court intervention.

In the Federalist papers, Hamilton opines that the judiciary is the least powerful of the
branches of government because it does not have the power to legislate, does not hold the sword
or purse, cannot direct the wealth of the nation to any specific purpose nor can it take any active
resolution whatsoever. Judge Bullock’s decision assumed all of these powers.

This has now changes. with courts routinely directly changes in expenditures, applications
of taxes, etc. This combines with a media that is largely ignorant of the various roles of the
branches of government to provide courts with a dramatic impact on public policy debates.

The recent Kansas Supreme Court decision regarding the state’s death penalty is another
example of the tremendous power wielded by the judiciary and perhaps, another example of
judicial legislation.

In 2001 the Kansas Supreme Court upheld the application of the Kansas death penalty.
The very same law exists today and since the court’s decision numerous victims have negotiated
the tortuous path of our judicial system in an effort to achieve justice for their loved ones.



In December of last year the Kansas Supreme Court acknowledge that all of those on
death row received a constitutionally fair trial and were constitutionally found guilty of the
hemnous crimes for which they were tried. The court also acknowledged that a jury in a
unanimous verdict properly and constitutionally sentenced all of those sentenced to death to
death. '

Yet despite these findings and despite the 2001 decision on which lawmakers and the
people of this state relied, the court set aside the entirety of the law based on a concern that has
never arisen in this state. The court ignored the well-founded legal principles of attempting to
reconcile legislative action with the constitution in order to preserve the will of the people. The
court ignored the clause in the statute that states that if one portion of the law was rendered
unconstitutional that the remainder of the statute shall remain in full force in order to preserve
the will of the people.

Regardless of your position on the death penalty, such judicial activism should be a
concern, for as justice McFarland stated in her dissent: nothing has changed in the law, the
constitution or the facts in the three years since the court found the law constitutional; only the
personnel of the court has changed and the only thing that motivated the court to take such action
1s that they had the power to do so.

Our constitutional principles and rights should not be subject to such whim. Senate
confirmation will help in preventing judicial abuse and will open an otherwise secretive process

while helping restore the proper balance between the branches of government; a balance, which
is crucial to the preservation of liberty.

Sincerely,

Phill Kline
Kansas Attorney General
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Testimony in Opposition to

Senate Concurrent Resolution No. 1606

The Kansas Bar Association, a voluntary association of more
than 6,300 attorneys registered to practice in Kansas, is opposed to
the adoption of SCR 1606.

The KBA has long championed the merit selection of judges,
and justices, in Kansas. The consequences of the proposed
constitutional amendment are a significant departure from merit
selection. For example, when the Judicial Nominating Commission
presents three nominees to the Governor, and the Governor appoints
the one that appears to be the best qualified to that particular
Governor, what happens if the Senate has adopted a "litmus test' for
Supreme Court appointees, i.e. whether the appointee is for or
against the death penalty, or is in favor of posting the Ten
Commandments prominently in the courtrooms of our state? Or what
happens if Senate rules allow for the type of delay currently found in
the confirmation process for members of the Federal judiciary? In
these two instances, any selection becomes something other than
one based on merit. The impetus for the resolution appears to be
based on at least two grounds: Dissatisfaction with recent decisions
by at least a majority of the members of the current Supreme Court;
and a desire to emulate the federal process of judicial selection
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| was a first year law student when | got to cast my first vote on
an amendment to the Kansas Constitution in 1958. Kansans, like
me, had been horrified at the spectacle of raw political power which
had resulted from the “infamous triple play” resulting in Governor Hall
becoming Justice Hall. One of my professors, Schuler Jackson, later
replaced Hall on the Supreme Court and the people of Kansas
responded to the cries to remove partisan politics from the selection
of Supreme Court Judges. The Supreme Court Nominating
Commission began and it has worked well, chaired by respected
members of the legal profession such as Robert Foulston and
Richard Hite. There have been no complaints about the candidates
forwarded to the various governors for appointment. Simply put: the
system works — don’t fool with it. The system attracts qualified
candidates who would hesitate to become embroiled in a political
process.

The independence of the American and Kansas judiciary is a
value that Kansans and all Americans value. We do not want our
political decision makers to be subject to the whims of the ebb and
flow of the majority. Constitutions are the protectors of rights when
carefully interpreted by competent, nonpartisan judges. If they do
their job well they will, from time to time, be the catalyst for a change
in the very laws they interpret. That is an appropriate job for a
legislative body. But it is inappropriate to attempt to pick, or confirm
judges because of their view points. The only view we want from our
judges is a desire to interpret our laws fairly in accordance with our
Constitution. We may disagree and when we do we can change the
laws or the Constitution.

There is no fair comparison between the Kansas system for
judicial selection and the Federal system. The latter is clearly
designed to be non-merit based; with no qualifications required
except the nod of the President. Clearly there is no vetting by a non-
partisan selection committee. The process is obviously not working
well now, as many areas of the country are without sufficient judicial
resources. In the Federal system, the Senate is in session almost
year round. Under a part-time legislative system, the Kansas Senate
does not have the time, the staff, or the resources to justify this
change. It would also be redundant to try to replicate the work of the
non-partisan selection committee.

(§e]
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The Senate should be above reacting to a decision or two that
may reflect badly on the laws it helps pass. The death penalty
decision, if incorrect, may be changed by the United State Supreme
Court. If that is not done, clearly a legislative change is required; and
at least one Attorney General forecast this problem. The school
finance decision is one that the Kansas Supreme Court had brought
to them by citizens who believed that the system in place was
wanting. The Court, rather that being activist, left the work to this
legislature to fix. If you don’t want courts to decide case, then
dissolve the judiciary, but do not condemn the justices when they do
their job, as they see it.

| am still proud of my vote in 1958, and | urge you to leave the
judicial system above the partisan politics that are necessarily part of
the legislative process.
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The Triple
Switch:
How the
Missouri Plan
Came to
Kansas

By R. Alton Lee

I. Introduction

For almost a century, Kansans chose their judges through the process of popular election,
despite evidence that other states had modernized their selection procedures in the 20th century.
The dramatis personae of this episode included Gov. Fred Hall, the controversial leader of the
“modern” wing of the Kansas Republican Party; William A. Smith, an active and unabasbed
partisan Republican chief justice of the Kansas Supreme Court; and Jobn Berridge McCuish, an
amiable small town newspaper editor who served as Gov. Hall's lieutenant governor. Then in the
1950s, a bizarre political episode caused the state to adopt a more democratic method of judicial
selection that surrounding states already had experimented with successfully.

R. Alton Lee holds a Ph.D. from the University of Okichoma. He taught recent U.S. and
American constitutional history for more than 40 years. the last 30 at the University of South
Dakota where be is professor emeritus. He is currently u James Carey History Associate at
Kainsas State University.

His publications include “Trumean and Taft-Hartley " “Eisenbower and Landrim-Griffin;
"4 History of Reguilatory Taxeation”: John Houston: Congressman and Labor Mediator.
“Kansas History": Reining in the Threar: Right to Work Laws in South Dakota. “Souwrh
Datota History'; Indian Citizenship and the Fourteenth Amendment. “Scuih Dakota
History”: The Eradicution of Phossy Juw: A Unique Development in Federal Police Power,
“The Historian " el The Corwin Amendment in the Secession Crisis. “Ohbio History:”

He is currently researching Kensas history, and [is most recent publication is “The
Bizcirre Cereers of john R, Brinkfey ™ 12002,
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The st~ begins in late 1956 when
William Smith, chief justice of the
Kansas & _me Court, became seriously
ill. The normmally hale and hearty 68-yveur-
old shrugged off his symptoms until that
December when he collapsed and was
hospitalized with a high fever and abdomi-
nal pain. Doctors diagnosed uremic
poisoning caused by u kidney stone.
and they operarec immediately. In this
stricken condition, Smith made the
important decision to retire from the
bench, precipitating the “Triple Switch
of 1957," which involved the sudden
resignations of three state officials.

Had Smith been operated on
earlier, he might have recovered
sufficiently by Christmas 1956 and
been able to complete his term in
office through 1958. Had his sur-
gery been a week later. there
would have been no time to plan
the switch. The timing was crucial
because, either way, it would have
precluded the “Triple Jump."!

During this period Kansas
judges ran for office on a partisan
ticket, and some judges continued
their partisan political activity
while on the bench. In fact, the
system encouraged this intrigue in
many ways. Justice Smith was
notorious for his extensive
actions in politics and was dis-
liked by many party regulars.
Among other incursions inta politics,
he supported his friend C. Wesley
Roberts, Republican national chair-
man, when Roberts received an
$11,000 commission for facilitating the
sale of the Ancient Order of United
Workers (AOUW) hospital at Norton.
The hospital had been built on state
property and soon would have
reverted to the state without cost, A
legislutive committee exposed the
episode, resulting in serious embar-
rassment for Republicans, statewide
and nationally, and especially for Gor.
Edward Arn's conservative faction of
the party. President Eisenhower, who
had just campaigned for office on the

FOOTNOTES

L. Brian [. Moline, Bill Sniith: The Jurist s Politician, 38 IKBA.
Nov-Dec 1985, at 34. culls this the “Triple Play™: Homer socolofsky,
GOVERNORS OF Kansas. University Press of Kuansas, [von, qp 202,
labels it the “Triple Jump.” as do many other authors, it was a “rriple
jump” only if one thinks of Smith “jumping” into retirement. which is
not entirely a correct term for his decision o retire thut nime,

slogan to “clean up the mess in
Washington.” accepted Roberts resig-
nation as Republican national chair-
man. Former governor and elder
stutesman AlF Landon, un epponent of
Roberts, decried the arrangement us
“peddling his political influence in a

Gov. Fred Hail opposed the Right-to-Work legislation and vetoed it,

raid on the public treasury of Kansas,”
adding that Roberts' explanation of his
role "does not satisfy the people of
Kuansas by a long shor.™

The Roberts episode. and other
issues regarding the entrenched offi-
cials in the Republican Party in Kansas.
led voung Republican Frederick Lee
Hull to press for cleaning up the “mess
in Topeka.” Hull would later be elecred
governor, and his controversial term
further exacerbured this split in party
ranks. Yet Smith. whose son Don was a
member of Hall's law firm. supported
the liberal Hall in his buattles with the
party and the Legislature., primarily
because smith liked winners. On March

1, 1956, seniority allowed Smi
replace WoW. Harvey as chief fu.
when Harvey retired. Smith planned w
serve out the remaining two years of
his term before mandatory retirement;
however, kidney stones altered his
plans.?

Hall, the second protagonist,
had a tempestuous political
career. Born July 24, 1916, in
Dodge City, Hall received his
education in that city’s public
schools. His ability as a high
school debater won him a schol-
arship to the University of
Southern California, where he
received an undergraduate
degree in 1938 and a law degree
in 1941. He returned to Dodge
City to practice but was unknown
in Kansas politics, except for
prior work in the Young
Republicans organization. He ran
for lieutenant governor in 1950,
one of nine candidates, and won
the election. This splitting of the
Republican vote allowed Hall, the
candidate “west of 81, to win
because he was strong in western
Kansas.*

Arn was a conservative who
resigned as attorney general to
accept a seat on the Supreme
Court. He scon vacated that posi-

tion to run for governor and won.
He and Lt. Gov. Hall immediately
began squabbling. Arn was part of the
Old Guard faction in Kansas, and
Pageant magazine described him as
one of the five “worst” governors at
the time. Gov. Arn and the Iiberal Hall
proved to be incompatible from the
start. Hall had a law degree from out-
side Kansas and had worked in
Washington for the War Production
Bourd during World War II. Hall had
no military experience, however,
because of a minor physical problem,
and many believed he had a disagree-
uble personality, which were faral
Flaws for success in the Republican
Purty in the period immediately after

- Donald R. McCov, Laninon oF Kansas (University of Nebraska

Press, [9oo0); 352,

2004,
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ol L at31-34: At 2 ur 55233,

+ Nhetches of Goeernors Tovkika Daiy CapimaL, Feb. 20, 1976. The
west of 817 rerm refers o Highway 81 that runs north and south.
dividing the rural western two-thirds of the state from the more
denselv populated eastern pare. Hall won this area solidly. See Photen
Aosmith and Clirence ). Hein, Republican Primey Fight: A Stuely in
Factonalisne, Casg STUDIES 1N PRACTICAL POLITICS ( Newy York. 1933) ar 2,
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: war In addition, Hall svas aggres-
.wve and pugnacious and. as  a resul,
Arn supporters determinec to purge
him from party politics. They ran
Wayne Rvan, a veteran state senator
and close personal friend of the gover-
nor, against Hall in the 1952 primary.
The maverick Hall campaigned on the
issue that the party leader-

campaigning on the issue ol “the
restoration of faith and dignity in
Topeka,” narrowly won with 52 per-
cent of the vote. His theme in the gen-
eral election was “Let’s Clean Up
Topeka as President Eisenhower
Cleaned Up Washington.” He easily
dispatched democratic newcomer

tion. he broke with Hall Aally over
the tiring of Purchasing Ductor Eugene
W. Hiatt and over financing for
Republican candidates. Ruppenthal
believed that, as party chairman, he was
not the governor’s agent and should
allocate party finances on the basis of
the good of the party, not to promote
Hall. In addition, Hall wantec
state patronage to go to

ship was trying te “purge”
him. Hall's narrow victory
earned him a statewide fol-

When Hall announced in January 1954 that he

county workers who sup-
ported him while Ruppenthal
supported the tradition that

lowing among young, liberal
Republicans because he was
fighting the “machine,”
always a popular cause for
vouthful voters. During this
term, the Arn faction could
only curtail Hall's powers in
presiding over the Senarte, or
as the Topeka Dcily Capital

would run for governor, the Old Guard supported
George Templar, who resigned as U.S. Aitorney to
run in the primary. Hall, campaigning on the issue
of “the restoration of faith and dignity in Topeka,”
narrowly won with 52 percent of the vote. His
theme in the general election was “Lel’s Clean Up
Topeka as President Fisenhower Cleaned U,

the county party chairmen
controlled this patronage.
Hall needed friends in the
party machinery, To gain
support, Hall asked Old
Guard stalwart Wilbur G.
Leonard to head the
Revenue and Tax
Commission. The patronage

expressed it, they

“dehorned” him.’

Wasbhington.” '

post became available when

Despite this “dehorning,”

Hall continued his crusade

against the Old Guard. Their opposi-
tion to the “outsider” lieutenant gover-
nor won him additional support that
yvear from the younger Republicans,
especially in the legislative chamber.
Hall played a key role in the exposure
of the Roberts episode, which also
increased the number of his enemies.
He was continually at odds with Paul
Wunsch, president of the Senate and
the most powertul figure in the
Legislature. Because of Hull's continual
criticism of “government by crony”
and the "mess in Topeka," the party
leaders — Arn, Kansas City business-
man and Nuational Committeeman
Harry Darby, U.S. senators Franlk
Carlson and Andrew Schoeppel, and
Congressman Ed Reese (known as the
“Arn, Darby, Carlson faction™) — were
determined to eliminate Hall from
Kansas politics.

When Hall announced in January
1954 that he would run for governor,
the Old Guard supported George
Templar, who resigned as TU.S.
Attorney to run in the primary. Hall,

George Docking of Lawrence with a
40,000 vote mujority. “the biggest
majority that Kansas had ever given a
state candidate.” He thus replaced the
dominant faction in control of the state
government and. as he bragged to the
people in his inaugural speech, “T am
under obligation to no one but you. I
have no master but you.”®

Hall's swong support in the House of
Representatives permitted his candidate
to defeat the Republican leadership’s
“unointed” candidate for speuaker,
Warren Shaw, in a party caucus. The
governar went on to press for extensive
state aid to high schools and an increase
in the state budger, issues that the con-
servative faction opposed. His veto of a
“Right-to-Work" bill won him praise
from Eisenhower's secretary of labor.
James P. Mitchell, but this action, plus
his artempts to clean ourt the Starehouse
in Topeka. cemented his fate with the
Old Guard. Although Republican state
chairman Lloyd H. Ruppenthal was 2
Hull supporter and, in fact. had been his
campaign manager in the recent elec-

the incumbent, Ruppenthal,
found he could not devote
full time to his state job and also hold
the position of executive secretary of
the Republican Party, a newly created
post to which he had been named.
Leonard had experience with the
Alcoholic Beverage Commission, and
the governor hoped he could use this
expertise to straighten out the adminis-
trative problems in the Tax
Commission and to serve as a foil to
Ruppenthal and the conservatives who
controlled the state party machinery.
Leonard soon joined forces with
Ruppenthal, however, when Hall
demanded Leonard purge the Tax
Commission of old time employees as
part of his “clean out the Statehouse”
campaign.”

On the other hand, Hall won wicle-
spread praise in this campaign. The
national press gave him rave reviews.
President Eisenhower, who had won
office by stressing the issue of clean-
ing up “the mess in Washington,”
lauded Hall as *the kind of forward-
looking young man the GOP must
develop.” In 1956, his second: vear in

3. Pageant "worst” quorte in Toprga Daiy CavitaL. Skerches of

Goeernors. Feb, 26. 1976, In un interview on December 11, 2001,
Republican Stare Party Secretary Wilbur G, Leonard itemized Hall's
political weaknesses. as he saw them.

0. Smith and Hein /fef ar 3-0: Robert sobel and John Raimo (eds.),
BrourarHical DIRECTORY OF THE GOVERNORS OF THE UNITED STaTes, |789-
1978 (Westport, Cr. 1978) WicHITa Eacre. Jun. 11, 1954 Torera Dany
Caprtal (Feb. 13, March 28, 1933, Feb. 20, 1970 “biggest mujority”
quote from Newsweel, 46, Nov. 28, 1953, ar 35, In its enthusiusm over
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Hull. however, the magazine overlooked the election two veuars
previously when Ed Arn defeuated his Democratic opponent. Charles
Roonev. by more than 125.000 votes.

T L fn. S state Righe-ro-Work laws in effect prohibited the closed
shop. Leonard did not believe Right-io-Work was a grear issue herween
Hall und party leaders beciause muany of them were business people
who had no problems with their unorganized emplovees and thus
were not proponents of Right-to-Work.
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office, wl columnists extolled
Hall's vi. .es when he sought to
“prune the deadwood in the state
house.” He persuaded the Legislature
to increase state aid to high schools,
he increased worker's compensition
pavments, and his Right-to-Work vero
prompted Time magazine to describe
him as “a man on the rise.” In
Kansas GOP circles, though,

late summer 1956 to renominate
Eisenhower and Nixon. Hall's office
announced that the governor would
seelkk a replacement for Darby as
Republican national committeeman.
This solidified the determination of the
anti-Hall forces to crush him. When the
district and state conventions met, they

farmers strongly opposed unions.
precedent-shattering television debu.
in 1956, Shaw portrayed Hall as the
lubor candidate. Hall challenged Shaw
on the question, but the debate altered
few votes as Kansans had already made
up their minds on the issue. The gover-
nor, in turn, alleged that Shaw had
received a 1-cent kickback
from wholesalers who sold

the governor was rapidly
becoming anathema. When
he called recalcitrant legisla-
tors “SOBs” to their faces,
they formed the “SOB Club”
and, as a result, “Kansas did a
belly laugh and thin-skinned
Hall was the wvictim.” One of
Hall's former supporters
described his problem as
wanting “to play everv instru-
ment in the band and lead it
t0o."8

The Kansas governor vis-
ited President Eisenhower. On
his return to Topeka, a politi-

Resolved to demonstrate his control over the state
party machinery, Hall decided Lo select the slate of
delegates to the Republican National Convention,
which would meet in San Francisco in late summer
1956 to renominate Eisenbower and Nixon. Hall's
office announced that the governor would seek a
replacement for Darby as Republican National
Committeeman. This solidified the determination of
the anti-Hall forces to crush bim. When the district
and state conventions met, they constituted a test of

strength that defeated Hall.

gasoline to the state, and
Shaw correctly responded
that this was a routine form
of political contributions.
This money, however, went
into the riling party’s cam-
paign chest and party lead-
ers did nor distribute any of
it to Hall. He had to raise
his own campaign funds,
which further provoked his
anger at the party leader-
ship.!t

Hall printed his letter
from the highly popular
President Eisenhower in

cal opponent wrote the presi-

dent’s press secretary that

Hall utilized this friendly meeting “for
all he is worth, which is not much. ... T
sincerely hope that no one back there
feels that there is any need to play
footsie with him. He is losing ground
here every day.” Hall later received a
letter from Eisenhower that read, in
part,

Aside from the personal
endorsement [of Republican
governors at their annual con-
vention], your action is indica-
tive of the teamwork that is so
necessary to the existence of 1
dynamic Republican organiza-
tion. Together we have
already accomplished much. I
am confident we shall work
together to an even greater
record in the future.?

Resolved to demonstrate his control
over the state party machinery, Hall
decided to select the slate of delegates
to the Republican National Convention,
which would meert in San Francisco in

3. The first o quotes dre from NEWSWEEK. 40, Nov, 28, 1953, ar 35
and the last tvo are from TinE, 68, Aug. 20, 1956, at 6.

9. "Footsie” quotes are from Stewart Newlin ro James Hagerty, May
L1. 1935, OF 109-A- 2-Kansas [; Dwight D. Eisenhower to Fred Hall.

constituted a test of strength that
defeated Hall. A majority of Old Guard
delegates was chosen, along with
Darby as national committeeman and
his veteran cohort, Mrs. C.Y. Semple,
as national committeewoman. The pair
was elected to his fifth four-year term
and her second. When the state con-
vention also chose Ruppenthal and
Leonard as delegates, Hall demanded
they resign their party positions. They
declined to do so, and the party appa-
ratus sustained their decision. The
unanimous election of Darby and
Semple broke tradition as this action of
selecting national committeemen was
usually taken after the delegation
arrived at the convention site.'"

In the Republican primary of 1936,
the Old Guard ran Shaw against Hall.
Shaw was bitter over his loss of the
speakership the previous year and
eager to confront the governor and his
liberal forces. His major plank was
unconditional support of Right-to-Worls,
a popular issue in a state where organ-
ized labor wuas particularly weuk and

195G, tn. +. L.

July 12, 1936, OF 109-A-2 Kunsas., box 502, Dwight D. Eisenhower
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political advertisements
under the banner of “lead-
ership and teamwork.” Former Gov.
Arn informed Eisenhower’s chief of
staff, Sherman Adams, that this had
made the Old Guard faction's primary
fight against Hall “difficult by using the
personal letter he received frem the
president. He has showed it on TV,
read it in his speeches and published
it in political ads as per the enclosed.”
Assistant statf member Howard Pyle
penciled a ncte to Adams at the bot-
tom of the missive, “this letter
becomes increasingly familiar.”
Despite this advantage, Arn predicted
success "in our Kansas project’ at
tomorrow’s prinuiry ... keep vour fin-
gers crossed.” His assessment was Cor-
rect as Shaw won the contest by
33,000 votes. George Docking nar-
rowly defeated Harry Woodring, for-
mer governor and secretary of war
during the New Deual, in the
Democratic primary by less than 900
votes. Shaw lost the general election
to Docking, however, by a large mar-
gin of more than 100.000 vores. Hall

blumed the loss on the Kuansas

Library. hereafter cited as DDEL.
L0, Kaxsas Gy Tives, June 12, 1956.
L1, smich and Hein. fn. 3 at 13-15: Torera Daly CapiTal. August +,
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publican Party becuuse: (1) it failed
to follow the lead of Eisenhower on the
national level: (2) the Old Guurd
destroved the unity of the party. open-
ing the wav for a Democratic victory;
and (32 Republican newspapers
repeated the “irresponsible charges of
the primary.” Other observers main-
tained that the issues raised in the

cute] is mandatory.”™™ This uction
prompted much speculation over Hall's
doubttul palitical future.

Hall began a search for a new voca-
tion immediately after his primary
defear and quickly explored possibili-
ties in the Eisenhower administration.
In December 1956, he sent Henry

Republican primary demonstrated
to large numbers of voters that
neither Hall nor Shaw deserved to
be governor. Hall had his greatest
percentage of loss in western
Kansas and rural and small town
areas, The party split and the
Right-to-Work issue were disas-
trous to Hall and. eventually, to
Kansas Republicans.'?

The key issues in the primary
were so vitriolic that Gov. Hall
wrote the Kansas attorney gen-
eral afterward, charging that

Shaw and certain members of
the Legislature and others
have made and caused to be
printed, written, and other
wise charged that I sold par-
dons and paroles, that certain
boards and commissions of
the State Gevernment have
entered into illegal contracts.
Literature has been circulated
attacking my patriotism and
character — all of which were
intended to expose me to public
hatred, ridicule and deprive me
of public confidence. These
charges have been made with-
out evidence of any kind. In
fact, you have requested evi-
dence on such charges but it has
not been produced. I doubt if
any governor in the history of
the state of Kansas hus been
charged with selling pardons
and parcles in such a manner.

As governor, Hall planned an investi-
gation and, when completed, he would
ask the attorney general to “institute
prosecution.” “You know,” he added.
“that this direction from me [to prose-

12. smith and Hein. note 3 at 13-13: “personal letter”
Edward F. Arn ro Sherman Adams. August 0. 1930, OF [09-A-20 box
502, DDEL: “irresponsible charges™ quote from Toresa Dy Caprrad,
Aug, - 1930: Docking primary victory vote from Tiae, o5 Aug. 20,

1956, ut 16.
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Former Kansas Supreme Court Justice Willi
set up the “Triple Switch" of 1857.

Cabot Lodge Jr.. U.S. representative [o
the United Nations. a biography with a
request for a position with that organi-
zation. Lodge responded that he would
“find out what the prospects are for an
appointment for & man of your caliber
and will get in touch with you again.”
Lodge appeared to be in no hurry.
however, us it wus not until the follow-
ing Mayv thur he reported that Andrew
W, Cordier of the United Nutions hud
notified him that becuause there were 21
new UN. members, all open positions
must 2o o these nations.

In Tanuary 1957, Huall visited New
York Cinv to see William L. White, son
of Emporia editor William Allen White,
to exploit this political conract. At the
sume time. he contucted the Giessen

uote from

sSociery,

am A. Smith's resignation

and Boomer Columbia . e Bureau
to arrange to go on the lecture circuit.
The president, Edna Giessen,
responded that the bureau would “do
everything in our power to promote
vour interests in every way, not only
finuncially but from the standpoint of
vour prestige and reputation,” adding
that  she thought “young
Republicans should get around the
country more and I should like to
e in a position to help as much
as [ can.” The bureau arranged
some speaking engagements for
him before certain groups and
with topics appropriate to his
political interests. '

Hall also  visited with
Eisenhower officials, investigating
employment possibilities in
Washington, D.C. He particularly
expressed an interest in a foreign
assignment. Federal patronage in
Kansas was controlled by senators
Schoeppel and Carlson and
National Committeeman Harry
Darby. The Republican party
machinery in Kansas appeared
more willing to accommodate Hall
than were administration officials.
An aide to Sherman Adams wrote
his boss that “Carlson will see
Harry Darby ... on Friday. While
Carlson has no objection he feels
that Schoeppel must be consulted
before Hall is offered any specific job.”
Schoeppel was on an extended trip to
Latin America at the time, but a note at
the bottom of the page instructed
“please find out exactly the attitude of
Durby and Semple on this” and another
noted that “Harry Darby Oks Hall for a
post.” Like Lodge, the administration in
Washington appeared to be in no hurry
1o place Hall. The secretary of the
Kunsas Electric Cooperatives, with Old
Guard maverick Lawrence Blythe as its
president. endorsed Hall for undersecre-
tary of interior in December 1956,
Ancther Adams aide, Robert Gray, hap-
pilv notified the coops in mid-January
that “you will be interested in knowing,
il vou haven’t already learned. that
Governor Hall has recently been

13, Fred Huall to John Anderson Jr.. n.d., Frederick L. Hall,
Correspondence and Pupers. 1930 folder. Kansas State Historicul

1+, Frederick L. Hull. Correspondence and Papers, Hull w Lodge.
December 19, 1930; Lodue o Hall, May 8, 1937: “evervthing in our

power” quorte From Ldnag Giessen o Fred Hall. (Nov, 7. 1956), Coll. 38.
1957-1962 and 190+ tolder, 1936 folder, Kansas State Historical Sociery.
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appoint ‘he Supreme Court of the
State of . Las.” Ten days before this
exchange, Gray sent 2 memo to his
boss, observing that “I know that vou
will be pleased to learn that Hall was
appointed to the Supreme Court in
Kansas."® This solved the administra-
tion dilemma of finding a position
tfor the maverick Republican.

In the midst of this search for
employment, Gov. Hall's political
ally, William Smith, notified him of
his intention to resign from the
Supreme Court. While in the hospi-
tal recovering from surgery, Smith
discussed this decision with his fam-
ily and, given his physical condition.
they strongly urged him to retire. If
he waited until January 14, 1957, to
retire, he believed Gov. Docking
would replace him with A. Lewis
Oswald, the Democrat who ran
against Smith for his court seat in
1952. Smith considered this an intol-
erable situation and the justice was
quoted as saying “if I resign, you
can rest assured I won't let George
Docking name my successor.” He
wanted a liberal as a replacement,
so he discussed the dilemma with
his son Don, a member of Hall's law
firm. Don Smith had a conference

tics and becaume Republican County
chairmuan. In this position he actively

worked for Alf Landon. then later for

the election of Pavne Ratner to the
governorship. The later appointed him

to the newly-established Department of

Taxation and Revenue. He was chosen

with the governor about whom he
would want to nominate to replace
his father if he should retire before
Hall's term of office expired. Hall's
immediate response was “how about
me?” Smith, of course, had no objec-
tions, but Lt. Gov. John McCuish would
have to be consulted about this unusual
move. '

The third party to the switch,
McCuish, was experienced in politics
and, with his amiable disposition and
connections, appeared on the thresh-
old of a bright future in the Republican
Party. He attended the public schools
in Newton and enrolled at Washburn
University, although he never received

1

a degree. He bought the Evening Star

in Hillsboro in 1931, and then sold it
and purchased the Harvey County
News in Newton the fellowing vear.
MeCuish discovered an interest in poli-

15, Quotes are from Robert Grav, memo

28, 1930), GF 121, box 470: Kunsas Electric Coops to Dwight D,
Eisenhower (Dec. 20. 19361 Robert Grav o Kuansus Electric Coops,
Junuary 17, 1957, OF 138, box 692, DDEL, THE RKaxsas Criy St on the

other hand, erroneously reported on anuary

from Schoeppel. Carlson. and Darby were not “forthcoming.”
16. "How abour me” quote from Kansas Criy STar. Januery o, [937:

Lt. Gav. John Berridge McCuish became governor in the “Triple
Switch.” He served as governor for 11 days from January 3 to the

4, 1857.

its chair, and Supreme Court Justice
William Smith helped him operate "a
smooth running machine” for the gov-
ernor by serving as his “brains,”
another political intrusion by Smith
that muny Kansans resented.

McCuish compiled a good military
record in Italy in World War II. and the
Army sent him to Japan in 1950 to
help re-establish that countrv’'s news-
papers. The veteran returned to
Newton in 1952 to direct the Kansas
presidentizal cumpaign for Eisenhower.
He wus o Hall man. but proper future
actions could blot out this bluck marl
with the party regulars.

o Governor Adams (Nov,
LU-13, 19-20.

0. 1957 thuar endorsements

301057,
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“huttering ™ quorte from Wicinm EGLE, Jun. -4,

At this point McCuish also was
pitalized and weared for high bla.
pressure in the Axtel Clinic in Newton.
Hull had received Smith’s resignation
on the last day of December but
refused to confirm this to the press.
He telephoned the lieutenant gover-
nor's doctor on Tuesday, January
1. 1957, to determine the patient’s
condition, then called Mrs. Cora
“Sis” McCuish to explain the plot.
She discussed it thoroughly with
her husband, and on Wednesday
they agreed to participate.

This was too good a secret to
keep. Some party regulars got
wind of the agreement, and
Wednesday night Sis and the doc-
tor “answered a battering of tele-
phone calls.” On Thursday morn-
ing, McCuish was dismissed from
the hospital. The head of the
highway patrol drove the couple
to Topeka in a patrol car. The
Halls and McCuishes visited Smith
in Stormont-Vail Hospital, and at
noon they were driven to the
Capitol. A Jowurnal reporter
described Mrs. Hall as “smiling
and charming, natty in a black
suit and fur cecat.” She was
dressed to celebrate her birth-
day. Hall immediately
announced Smith's decision, ten-
dered his own resignation as
governor, and McCuish was
sworn in to replace him. His first
official act was to appoint Hall to the
Supreme Court vacancy, and
Supreme Court Justice Jay S. Parker
administered the oaths of office. All
this took place in a matter of min-
utes. McCuish was then saluted by a
hastily-assembled National Guard
unit with the traditional 21-gun
sulute. Most Republican politicians
bovceotted the festivities. The Kansas
City Star observed that “events
moved with hewildering speed” and

“the culmination of a deal in
o 18

wis
deepest secrecy.

“name my successor” quote from Moline fn. Lat 34,
L7, &l fn 4 “brains” quote from Richard Walker, John B. McCuish:
Nansas™ ik Goeeritor, tsenior paper: Bethel College, 1970) at

5. "Deepest secrecy” quaote from Kansas Crmy STk, Jan. 3, 6, 1957
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While there was nothing illegal
tbout this “triple switch.” Kansans
reacted immediately and bitterly over
what many considered an
“immoral” betrayal. It was
useless for Sen. John Potucelk,
a Democrat from Wellington,
to call attention to the fact
that Frank Carlson had
resigned as governor under
similar circumstances in 1930,
When U.S. Senator Clvde
Reed died in office in 1949,
Gov. Curlson appointed Harry
Darby to complete the
remainder of the term, pro-
vided the national commirtee-
man promised not to run for
the seat in the next election.
Carlson was elected to the
Senate position in 1950 and immedi-
ately resigned as governor. The new
chief executive, former Lt. Gov. Frank
Hagaman, appointed him to fill out
the term that Darby conveniently
resigned. This sequence of evenrs was
accomplished in order for Carlson to
gain a few days seniority over the
other U.S. senators elected that fall. In
addition, Arn had some convenient
political resignations on his record, as
noted earlier. Most Kansas Republicans
agreed with Democratic state chairman
Frank Theis who commented on the
triple switch: *T thought [ was a pretty
good title attorney, but this is the great-
est shift of titles T have ever seen in
such a short time.” He called it “the
sucker shift — the thing Notre Dame
used in foothall.” Muny politicians,
such as former Gov. Woodring and
Republican Party secretary Wilbur
Leonard, had “no comment.” Alf
Landon thought it “fortunate for Fred.
I think he will make a good justice,”
but noted that the chain of events was
“a complete surprise to me."?

The Kansas City Times was less gen-
erous, finding the “sorry episode an
inglorious end to an inglorious udmin-
istration.” The editor said “Hall's
stormy career was wrecked on politi-
cal manipulations. He gave Kunsas the
most violently and personally-partisun
administration the state had ever seen.
‘This inglorious end’ signified 1 “cal-

19, "Sucker shift” quote from TorEks Dany Caprmal, Tan. «+, 1957,
Landon quote from Kansas CImy Stak. Jan. 3.4, 1957,

200 Ransas Crry Tives, Jan. 4. 1957,
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lous disregard for the political decen-
cies that are honored in Kansas.™ He
considered Hall to be “wholly without

Hall “today does not "4s a great,

unselfish friend of the _oople.” as he

had once appeuared 1o be. The editor
continued,

The Pratt Tribune agreed that Kansas needed to
remove its supreme court vacancies from politics
and “name top jurists . .. not defeated, retired,
deserving’ politicians.” The Ottawa Herald
believed the governor “should create a Jar better
JSeeling for himself and for the Dparty to remain
aloof from any such political arrangements which
are likely to strike a hot chord of antagonism from

the voters of Kansas.

The Old Guard which
the Hall followers have
been screaming about
for many months, looks
pretty good today. The
Old Guard apparently
includes all Republicans
who haven't approved
of Hall. Whoever they
are and whatever they
are, the State of Kansas
could use a few more of
them to good advantage

judicial temperament.”2 Emporia edi-
tor William A. White agreed with
Kansas City Times correspondent Alvin
McCoy that this was “a brazen, raw
deal for Kansas justice” and that
Ransans *would be shocked by the
brazen maneuver.” Editor Clyde Reed
Jr., of the Parsons Sun and soon to be
a gubernatorial candidate, carefully
observed that there was “seldom a duil
moment” in Kansas political history.
The Salina journal labeled it the
“Topeka Talfy Pull” and predicted:

Hall is a bright enough lawyer to
make a good justice if he wants
to be. But this cozy little party
confirms the suspicion that he is
a bum politician. The Kansas
reaction to this tatty pull will be
such that Fred Hall will be per-
manently benched — and not in
the sense of [Thursday's] seating,

The Wichita Eugle described the sce-
nario as “a march of the lame ducks.”
adding “whether these deals to high
public office without voter sanction
will react on the principals in future
elections is to be seen. The Kansas
Democrats made lucrative political
capital out of Republican miscues in
the recent campaign and may do so
again.” The Lawrence Jouwrnal Worfd
was convinced thut vorers would not
approve of this “funny business” and

CaprraL, Jan. =, 1957,

right now.

The Pratt Tribune agreed that
Kansas needed to remove its Supreme
Court vacancies from politics and
‘name top jurists ... not defeared,
retired, ‘deserving’ politicians.” The
Otiawa Herald believed the governor
“should create a far better feeling for
himself and for the party to remain
aloof from any such political arrange-
ments which are likely to strike a hot
chord of antagonism from the voters
of Kansas."2!

On the other hand, the Hutchinson
News Herald observed that “slick a
trick as it is, however, no political real-
ist can cry shame. It is a tradition in
our government to take care of the
lame ducks and here the lame ducks
only took care of themselves.” The
Hays Daily News correctly reminded its
readers that “Gov. Hall isn't doing any-
thing opponents in his own party
wouldn't do if they were in the driver's
seat. They brought about his defear for
renomination. This time it is Hall's turn
to tag them.” More importantly many
editors agreed that the episode made
even more obvious the need to reform
the process of selecting judges.

“Public reaction, as polled by those
close to politics over the state,” the
Kansas City Times editorialized, “has
been universally bad to Hall's maneu-
ver o put himself, a defeated gover-
nor, on the Supreme Court. Some of
his opponents have almost blown gus-

-1. These and editorial apinions in the following paragraph are
summarized in the Exyporia Gazerre, Tan. 3, 1957 and Toeexa Dany

THE JOURNAL OF THE KANSAS BAR ASSOCIA TION

5-10



Lets.” 7 would be two results from
the “jus the editor claimed: (1) the
semite would give “careful scrutiny” to
Hall appointees (he had

present the voters with a referencum.
At the end of March, the lower house

added a few minor changes and

of the state Supreme Court and ¢;

chairman of the judiciary committ.

the governor's commission on constitu-
tional revision expressed it,
this resulted from the “blitz”

just nominated 51 people to
office for the next Senate to
confirm and some were
unhappy that one of the
two he had named to the
civil service board was one
of the biggest liquor dealers
in the state); and (2) there
would be a renewed effort
Lo enact a constitutional
amendment to take the
state courts out of politics.
The Wichita Eagle noted
that the Kansas bar, as a
whole, had opposed Hull
politically and now there

The Kansas Bar Association (KBA) bad been
working on a method similar to the Missouri idea.
The Triple Switch made their approach more
acceptable to Kansans and also accelerated their
efforts to develop a feasible plan of reform. ... On
March 1 the upper chamber voled 33 to four to
support the Senate concurrent resolution to present
the voters with a referendum. . .. the lower bouse
added a few minor changes and endorsed it 88 to
34, just barely the two-thirds necessary to propose
a constitutional amendment to the voters.

change in governors “a little
more than a year ago.” The
KBA endorsed the proposul
five to one because it con-
formed to its code of judicial
ethics in removing justices
from the reulm of partisan
politics.

Sen. Potucek, vorted for
the proposal, but cautioned
that he “reserved the right to
advise people to vote against
the measure.” He and fellow
partisans claimed the system
would “bar election of
Democrats to the Supreme

were “some bitter com-
ments expressed” about
him, with lawyers wanting
“to change the selection of judges.”
The Pratt Tribune also pointed out that
this “shocker” came just as “the bar
association was considering a plan to
appoint district and Supreme Court jus-
tices from recommended attorneys
instead of electing them.” Alvin McCoy
of the Kansas City Times hoped “the
sorry events could result in constitu-
tional changes that will take the
Supreme Court out of politics, and pre-
vent such schemes forever.”*

In 1940 Missouri pioneered in the
so-called Merit Plan for selecting
judges in a nonpartisan manner, but by
1971 only 11 states had followed suit.
Voters often were reluctant to relin-
quish their right to choose justices
through the traditional ballot box.

The Kansas Bar Association (KBA)
had been working on a method similar
to the Missouri idea. The Triple Switch
madle their approach more acceptable
to Kansans and also accelerated their
efforts to develop a feasible plan of
reform. After the exchange of offices,
30 senators endorsed the reform pro-
posal. On March 1, 1957, the upper
chamber voted 33 to four to support
the Senate concurrent resolution to

comments” quote from Wickita Eacie, fan, 4. 1957 MeCoy and Prac

22, "Reaction” quote from Kavsas Crmy Tides, Jan., 5. 1957 “biter

endorsed it 88 to 34, just barely the
rwo-thirds necessary to propose a con-
stitutional amendment to the voters.

The plan established a nonpartisan
committee, with the KBA electing one
delegate from each of.the state’s con-
gressional districts and the governor
choosing one nonlawyer from each
district. The lawyers across the state
would elect one of their own as chair-
man. The committee would send three
names to the governor to select one
within 90 davs, or the chiel justice
would make the selection. After serv-
ing at least 12 months in office, giving
time for the voters to become familiar
with the candidate’s voting record,
(assuming they would educate them-
selves on this question), the justice
would stand for election on a nonpar-
tisan ballot in the next general elec-
tion. The system would apply to the
Supreme Court and all other state
appellate judges.™

There seemed to be no overwhelm-
ing enthusiasm for the proposal. No
one doubted Hull's qualifications for
the Supreme Court. but there was
widespread disgust over the manner of
his appoinument. As 1 former member

Mav 1938, ar 339.

Court.” Potucek was joined
by Favette Rowe, Republican
of Columbus, who railed against the
preposal for 25 minutes on the Senate
flcor. He insisted that this would
remove the people’s “God-given right
to elect their own judges” and support
for the plan was not justified merely
because “Justice Hall slipped onto the
bench.” He further warned that, under
the Missouri Plan, “[Boss Tom]
Pendergast named the judges in
Kansas City.”

Both Potucek and Rowe, in cross-
examining Sen. Wilfred Wiegle of
Emporia, one of the plan’s sponsors,
forced him to admit that under the
current partisan system about 70 per-
cent “of Kunsas judges today get their
seat by appointment.” The Wichita
Eagle noted that many observers
believed the voters would not accept
the proposal in the election of 1958,
except for the fact that the Triple
Switch was still on their minds.*

Meanwhile, the Republican Party
had not denied renomination to one
of its governors since Clyde Reed in
1930. This convinced Hall he should
seek vindication for his record as gov-
ernor by running in the Republican
primary in 1938, On April 1, after a

2+, Hugo T. Wedell., Nun-Pertisan Selection of fustices. JKBA. 26,

23, Pendergast quote from Topexa Day Caprtan, March 1. 1957
Potucek quote from Topexka STaTe Jourxar, March 1, 1957 Rowe quorte
from WicHrta EaclE, Nov, 0, 1938,

editor are cited in EMPORIA GAZETTE. Jun. 5. 1937)
23, SENATE JoumvaL, 1957, p. 16: Howsg JourRsaL. 1957, p. 307, This
was larer changed to allow districts to choose their method in selecting

their judges.
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2 14 months on the bench, he ten-
dered his resignation from the court to
Gov. Docking. Rumors were rife that
this would occur and the Democratic
governor had already offered the posi-
tion to Frank Theis. Democrat Theis
was his party’'s state chairman and
national commirteeman and, not wish-
ing to relinquish these

Gov. Landon, an early Hall supporter,
seemed to speak for many Republican
regulars when he refused to endorse
his former ally. The “Old Fox” stated “I
didnt approve when Ed Am went on
the Supreme Court then resigned to
run for governor because I don't think
the Supreme Court should be used as

The “dramatic upset of .ection,”
according to the Kansas City 1imes, was
the wemendous vote by organized labor
in Wyandotte County against the Right-
to-Worls amendment, which. in turn,
gave Docking a large majority there.
Republicans won statewide on Right-to-
Work, but it cost them dearly. Docking

emerged the victor and thus

posts, he declined the
honor. Docking immedi-
ately turned to Schuyler
Jackson, then dean of the
Washburn School of Law,
who accepted and became
the first Democrat to sit on
the high court since 1943.

... the judicial selection amendment successfully
slipped through 132,000 to 96,000. The judicial
selection process for supreme court justices
approved in 1958 has continued unchanged to the

present day.

became the first Democratic
governor in the history of the
state to succeed himself. In
Wyandotte County, Democrat
Newell George upset
Republican Errett P. Schrivner
for the congressional seat of
the first district; J. Floyd

The Topeka Daily Capital

noted that the switch from

Hall to Jackson was “handled with a
planned dispatch highly reminiscent of
the now famous ‘triple play.”™ In nam-
ing Jackson, Docking reminded Hall
that “this is one of our moves to take
the court out of politics and administer
the law (which had not yet been
approved) as the people desire.” Not
exactly: Jackson was an important
Democrat and certainly the original
selection of Theis was politically moti-
vated. Despite Bill Smith’s efforts and
fervent desire, his seat was taken by a
Democrat.*

Clyde Reed Jr., publisher of the
Parsons Sun since his father’s death,
was Hall's principal opponent in the
primary. During the campaign both
Reed and Hall carefully refrained from
attacking each other in an effort to
avoid further damage tc the party.
Reed maintained the “high road”
throughout the campaign process.
Both he and Hall devoted most of their
time to attacking the Docking adminis-
tration. Hall particularly claimed that
the Democrat had brought Kansuas
state, city, and county governments “to
the brink of financial disaster.” Hall,
however, could not shake his negative
image in the minds of Republicans.
Reed swamped him in the August pri-
mary with a five-to-one mujority. In his
loss to Shaw two vears earlier, Hull
received 42 percent of the vote: he
now received only 18 percent. Former

a stepping stone for other political
offices.” He could not sanction Hall's
political maneuvers either.”

Reed anticipated leading a united
party against Docking but failed to
gauge the strong labor vote against
Right-to-Work that year. As the Kasas
City Times noted, in the fall of 1958
there seemed to be two separate races:
one for governor and one for the
Republican effort to approve a Right-
to-Work amendment, a drive opposed
by Democrat Docking. There was a
limit of three constitutional amend-
ments on a general election ballot. In
1938 they were: (1) the judicial selec-
tion process, (2) Right-to-Work, and
(3) development of water resources,
The union question became the pre-
dominant issue as organized labor
fought it bitterly in Kansas and in four
other states that fall, winning in all but
the sunflower state. Some union lead-
ers sought to convince their followers
to oppose all three amendments to
make certain that the hated Right-to-
Work went down to defeat. Smith
vehemently deplored this effort
because he believed that each issue
should be decided on its merits. Union
leaders were especially active in the
eastern, industrialized part of the state
in getting out the vote.

Breeding withstood the chal-
lenge of Clifford Hope Jr. in
the fifth district; and Democrat Denver
Hodges of Coffeyville won his election
in the third district, making the Kansas
delegation to Congress evenly split
three and three. This was a political
phenomenon not seen since the
Democratic halcyon days of 1934 when
the division was three Democrats and
four Republicans. Almost as an after-
thought, the judicial selection amend-
ment successfully slipped through
132,000 to 96,000. The judicial selection
process for state Supreme Court justices
approved in 1958 has continued
unchanged to the present day.”

During his 11 days as governor,
John McCuish conferred with the
Democratic governor-elect, then
appointed William Salome of Wichita
as director of the Kansas Department
of Administration because he was
Docking's choice for the position. This
was his only achievement as governor,
other than his appointment of Hall to
the court, Following the Triple Switch,
Republicans believed the Newton man
was untrustworthy. He returned to
Newton, “tarred with the same brush
as the Hall chicanery received.®
McCuish sold his newspaper and
entered the oil business. He never
held political office again and died of
a stroke at the age of 535,30

Fred Hall moved to California fol-
lowing his primury defear in 1938,
became an executive for the Aerojet

26. WicHTa Beacox. April 7. 1938: Topera State Journal, April 7, 28. Kaxsas Gty Times, Nov, 3, 1938.
1958; Kamsas Corv Stak, April 7. 1938: “triple play™ guote from Toreks 29, [ Torera Daiy Capital, Nov, 5, 1938,
30. NEwTON Kansan. Jan. 4, 1957; Walker, fn. 17 ar 31.

Dany CaprraL. April 8, 1958,

27, TOPERA STATE JoURNaL. April =, 1938: Torera Daiy CaprmaL, April

8. Aug. 5, 1938; Lundon guote fd April 8.
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project ¢ General Corporation,
practiced'.  .n Beverly Hills, and was
elected president of the California
Republican Assembly. He lost the
Republican primary for a U.S. Senate
seat to George Murphy, returned to
practice law in Dodge City in the
1960s, and never again held public
office in Kansas. He died in 1970 at
the age of 34.

William Smith, the third participant
who was responsible for the Triple
Switch, retired on his pension of
56,500. If he had remained on the
bench another two weeks, until
January 14 when Docking was sworn
in as governor, the retirement law
would have made him eligible for an
annual income of $8,450, a sum that
Smith really needed as he was never
affluent. And his participation in the
unusual switch only postponed the
inevitable for 18 months before
Docking placed a Democrat in his
court seat. He surely must have had
second thoughts about his rash deci-
sion during his retirement years.

Divisions in party ranks can be initi-
ated by small actions. Kansans, many
of whom were dubious of Hall's char-
acter anyway, considered his method
of obtaining a judgeship immoral and
decided they could not trust him again
in elective office. He achieved a num-
ber of his goals as a reformer, includ-

ing the postponement of the Kansas
decision on Right-to-Work for two
years, but none of them were lasting.
Reformers could learn from his experi-
ence that they should proceed slowly
and with concern over political slights
in their pursuit of change in Kansas.

Perhaps Hall's most lasting achieve-
ment, although unintended, was to be
responsible for the new method
Kansans accepted for choosing their
judges, however meritorious one
might consider that process to be. The
entire episcde demonstrated that
Kansans took their politics seriously,
especially when they believed politi-
cians were playing fast and loose with
accepted standards of morality. Some
political maneuvers, however expedi-
ent, even for Republicans in what had
been a Republican-dominated state,
were not acceptable. Others who pre-
ferred the old ways of selecting judges
might congratulate themselves on
being correct, although the new
process has demonstrated its propo-
nents’ arguments of its efficacy in
“manning” the third branch of govern-
ment. Overall, the Triple Switch dis-
played the pitfalls the dominant party
faces in Kansas when Republicans
engage seriously in intraparty fighting,
although the fracas produced a signifi-
cant judicial reform.
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SENATE JUDICIARY COMMITTEE
Hearing on SCR 1606
February 21_, 2005, 9:30 AM, Hearing Room 123-South

Submission of Justice Fred. N. Six (Ret.)
1180 East 1400 Road, Lawrence, KS 66046
785-843-8445
newtonsix @aol.com

1. Judicial Experience: One year, Kansas Court of Appeals, 1987-88; Fourteen
years, Kansas Supreme Court, retiring 2003.

2. Education: BA, History, University of Kansas, 1951; JD, University of Kansas
1956; LLM, Masters in the Judicial Process, University of Virginia, 1990.

3. Military: United States Marine Corps, 1951-1953; Korean War Service, 1952-1953.

4. Professional: Private practice of law, 1956-1987; Assistant Attorney General,
Kansas, 1957-1958. An attorney member of the Commission on Judicial
Qualifications from the Commission’s creation in 1974 until appointment to
Kansas Court of Appeals in 1987. Two terms as Chair.

COMMENTS IN OPPOSITION TO SCR 1606

1. The Birth of Kansas Merit Selection -- ‘“The Triple Play of 1957” -- Politics,
the Supreme Court, and Governor Fred Hall’s “Why Not Me?”

In 1957 a series of events combined to so outrage the Kansas citizenry that a fundamental
change was made in the manner in which Supreme Court justices are chosen. The story is well
known. Chief Justice William Smith was hospitalized, an invalid. He announced his intention to
resign but coordinated that resignation with Governor Fred Hall in order to effect Hall’s
appointment to the Supreme Court. In discussing with Smith possible replacements, the
Governor is reported to have said, “Why not me?” On January 3, 1957, Smith resigned from the
Supreme Court, Hall resigned as Governor, and the former Lieutenant Governor, now Governor,
John McCuish appointed Hall to the Supreme Court. All of this occurred just days before the
incoming Governor Docking took office. The Constitutional Amendment authorizing the judicial
selection system we now have banished politics from its seat on the 50 yard line of the judicial
playing field.

Justice John Fontron, of Hutchinson, a Reno County District Judge, appointed by
a Republican Governor, John Anderson, Jr., was the first merit selection appointment to
the Kansas Supreme Court.

Senate Judiciary
| 2.21-08

Attachment



2. Kansans Desire a Supreme Court that Is Independent and Accountable.

We now have such a Court. A nine member Nominating Commission of
laypersons and lawyers examines, investigates, interviews, and ponders. The Governor
must appoint one of the three names submitted by the nominating commission. Judicial
accountability is tested at the next general election and again at the end of each Justice’s
six-year term. The Justice’s name is on the ballot. The voters give either a “thumbs up”
or “thumbs down” for retention.

3. The Impact of SCR 1606: A “Hamstrung and Hobbled”’ Court.

The Kansas Constitution, Art. III, Sec 2 (a), mandates that “All cases shall be
heard by the whole court with not fewer than four justices sitting, and the concurrence of
four justices shall be necessary to a decision.”

Imagine a situation occurring in the future under SCR 1606 similar to the 2002-
2003 retirement of Justices Larson, Six, Lockett, and Abbott. Then please reflect on: a)
the 60-day time line for the Nominating Commission to gather, investigate, interview,
and select; b) the 60 days for the Governor to appoint; c) the convening of the Senate
under SCR 1606; d) a majority of the Senate refusing to “consent;” e) a repeat of the
Nominating Commission process; f) again, the Governor’s appointment time limit; and g)
the Senate’s consent process repeating again and perhaps again. Add the total time
accumulating with a), b), c), d), e), f), and g), and the Court may not be able to function.

4. The Federal Judicial System: A Compelling Reason for a Federal “Advice and
Consent” Requirement of the United States Senate —
Federal Judges Serve “FOR LIFE.”

The federal judicial appointment system, unlike Kansas, has no nominating
commission to screen and recommend, no six-year t