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Date

MINUTES OF THE SENATE COMMERCE COMMITTEE

The meeting was called to order by Chairman Karin Brownlee at 8:35 A.M. on February 1, 2005 in Room
123-S of the Capitol.

Committee members absent:
Senator Susan Wagle-excused
Committee staff present:
Kathie Sparks, Legislative Research
Susan Kannarr, Legislative Research
Helen Pedigo, Revisor of Statutes
Jackie Lunn, Committee Secretary

Conferees appearing before the committee:
Ken Keller-Controller-Western Extralite Company
Bill Miller-Vice President American Sub-Contractors, President and Owner of
Building Erection Services Co. And Midwest Crane & Rigging
Jeff Rosen-Attorney-Polsinelli, Shalton, Welte
Dan Haake-Sub-Contractor-Mark One Electric
Kathy Tolle-National Assoc of Credit Managers
Kathy Damron-Kansas City Kansas Area Chamber of Commerce
Thomas E. Farrar-Advanced Building Systems, Inc.

Others attending:
See attached list

Chairperson Brownlee opened the meeting by asking Kathie Sparks from Legislative Research to give an
explanation of SB 33. Ms. Sparks stated that SB 33 is called the Kansas Fairness in Private Construction
Act. Ms. Sparks explained the bill. (Attachment 1) She also referred to a chart comparing SB 33 to SB
445 (SB 445 from the last Legislative session) (Attachment 2), which showed the major difference
between SB 33 and SB 445.

Chairperson Brownlee opened the hearing on SB 33 by introducing the first conferee, Ken Keller,
Controller for Western Extradite Company. Mr. Keller, after giving a brief introduction of his company,
Western Extradite; a wholesale distribution of electrical supplies to contractors, stated his purpose was to
introduce the committee to SB 33. He stated that SB 33 deals with fairness, the Golden Rule. This
proposed legislation makes sure the General Contractor, the Sub-Contractor and supplier are treated fairly
and paid timely for work properly preformed. He referred to his written testimony (Attachment 3).
During his testimony regarding SB 33 and also referred to the binder entitled “The Kansas Fairness In
Private Construction Contract Act”.(Attachment 4). In closing Mr. Keller urged the Committee to pass
SB 33.

Chairperson Brownlee introduced Bill Miller, Vice President of the American Subcontractors Association,
President and Owner of Building Erection Services Co. And Midwest Crane & Rigging. Mr. Miller
presented written testimony (Attachment 5) and stated the American Subcontractors Association, Greater
Kansas City Chapter representing 70 subcontractors is in favor of SB 33. Mr. Miller also explained the
bill and the advantage to all involved for this bill to pass. He referred to an article from the Construction
Contracts Law Report-Volume 28, Number 14, July 9, 2004 (Attachment 6) which listed the 2003
“Billion Dollar Club”. This article ranked the Construction Firms and listed their 2003 revenues. Mr.
Miller also referred to a study done by Clemson University regarding contractual agreements with
contractors and subcontractors.(Attachment 7). Mr. Miller stated that Missouri had a bill in place. There
are 41 states with prompt pay requirements for public work, 18 states have requirements for private work
and 10 other states have legislation pending in one form or another. In closing Mr. Miller stood for
questions.

There was some discussion on the Missouri bill. The consensus is SB 33 is a better bill than what
Missouri has in place. There was other discussion on how many states have laws in place with reference
made to a chart contained in attachment 4 showing the national summary of states with laws in place.
Also, there was some discussion on the number of days to issue a dispute on payment of monies to
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subcontractors. Reference was made to KA 60-206 and it was determined that this statute is in reference
to court time and not contract time. Mr. Miller agreed that the 5 days should definitely be defined a little
better in SB 33. There was some discussion and questions regarding disputes taken to court in order to
receive monies owed. Mr. Miller stated the cost of a lawsuit in most cases is as much or more than the
monies owed.

With no further questions, Chairperson Brownlee introduced Jeff Rosen, attorney for Polsinelli, Shalton,
Welte. Mr. Rosen did not provide written testimony. He stated he had been an attorney representing
contractors and subcontractors for 27 years. He feels his experience and knowledge gives him the expertise
he needs to testify that this is a very good bill. His representation of contractors in other states gives him
knowledge of bills in other states and he stated that if SB 33 would pass, Kansas would by far have the best
laws governing prompt pay of contractors and subcontractors. Mr. Rosen stated during his 27 years
representing subcontractors the two most asked questions by subcontractors are: ”Can I get my retainage and
can I get the attorney fees paid” and his answer is “no” and “no”. Mr. Rosen feels that the subcontractors have
to wait too long for their money which puts them in compromising positions with employees and suppliers.
He stated this is a good and fair bill and urged the committee to vote in favor. In closing he stated passage
of this bill would not only benefit the contractors and subcontractors but also their suppliers and their
employees.

Chairperson Brownlee introduced Dan Haake representing Haake Foundations, Inc., a cement contractor in
the state of Kansas. Mr. Haake stated he was in favor of SB 33(Attachment 8). He also presented a chart
entitled “Cost of Money Analysis” from his company.(Attachment 9) In closing Mr. Haake asked the
Committee to set minimum standards for Owners, Contractors and their Subcontractors by passing this
Fairness in Contracting Act.

Chairman Brownlee introduced Kathy Tole with the National Association of Credit Managers. Ms. Tole
urged the committee to pass SB 33. She stated when the subcontractors have to wait for their monies it affects
their line of credit and puts their credit rating at risk. (Attachment 10) She stated that the National Association
of Credit Managers was in favor of SB 33.

Chairperson Brownlee introduced Kathy Damron representing the Kansas City Kansas Area Chamber of
Commerce. Ms. Dacron spoke in favor of SB 33 making reference to SB 445 from the previous session stating
SB 33 is a fair and good bill. (Attachment 11)

Chairperson Brownlee introduced Thomas Farrar representing Advanced Building Systems, Inc. Mr. Farrar
spoke in support for SB 33 and stated this type of legislation is long overdue in the state of Kansas.
(Attachment 12) He also stated that many times the only way to stay current with his subs and suppliers is to
borrow money, and as a small business , it’s difficult at best, and not getting any easier with bank and lending
institutions regulatory requirements and changes, and the banks expectation of being paid on time, or face the
possibility of incurring serious delinquent interest charges. t’s a fact that no bank will lend money without
charging interest for it and for late payments. SB 33 will eliminate much of this burden, and sometimes a
nightmare. He feel s that subcontractors should not be in the finance business and feels subcontractors should
be a team player and not a catch all.

Meeting Adjourned at 9:33 a.m. with the next meeting scheduled for Wednesday, February 2, 2005 at 8:30
a.m. in room 1238S.
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\NSAS LEGISLATVE RESEARCH DEPARTMENT ™~z

(785) 296-3181 ¢ FAX (785) 296-3824
kslegres@klrd.state ks.us http:/ / www kslegislature.org/klrd

January 29, 2005

To: Senate Commerce Committee
From: Kathie Sparks, Principal Analyst

Re: Senate Bill 33 — The Kansas Fairness in Private Construction Contract Act

Section 1: The bill does not allow contracts to waive provisions of this Act.

Section 3: The section establishes the timing for payment from owner to general, general to sub,
sub to sub-sub or supplier. If the owner has a dispute over a bill, he has five days to
notify the contractor of the dispute. If the bill is undisputed, the owner has 30 days to
make payment. Once the 31% day occurs, a 1.5 percent per month charge is added to
the bill. The contractor has five days of receipt of payment to make payment to the
subcontractor or the 1.5 percent charge is added to the subcontractor’s bill. The
contractor also has five days to dispute the bill.

Section 4: A maximum 10 percent retainage from owner to general, general to sub, sub to sub-
sub or supplier is allowed. A contractor may offer the owner an acceptable substitute

security with a written request for release of retainage in the amount of the substitute
security. Acceptable substitute securities are:

® negotiable securities with a market value equal to or greater than;

® obligations of the United States government;

® obligations of the State of Kansas; or

® certificates of deposit issued by banks.

Additional securities are the following:

® A retainage bond; and
® Anirrevocable and unconditional letter of credit in favor of the owner.

If any party fails to pay the retainage as required, an additional 1.5 percent per month will
be charged.

Section 5: Failure to pay can result in a suspension of work and a recovery of costs incurred due
to the suspension.

Section 6: No provision in a contract or subcontract for construction that waives, releases, or
extinguishes the right of a contractor or subcontractor to recover costs or damages,
when the delay is caused by acts or omissions within the control of the other party to
the contract or subcontract or persons acting on behalf of the other party, is against
public policy and void and unenforceable. The bill does not affect the validity or
enforceability of any contract or subcontract provision that requires the contractor or

subcontractor to give notice of any delay or recover costs that are due to acts or
omissions within the control of the contractor, etc.

Sena‘ti)(;om erce Committee
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Section 7: In any action to enforce sections 3, 4, and 5, costs and fees will be awarded to the
prevailing party. The venue is the court in which the real property is located.

Section 8: The Act does not apply to single family residential housing and multi-family residential
housing of four units or less.

Section 9: This Act takes effect after publication in the statute book.

40916~(1/29/5{3:22PM}) ;
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5 rs 0248FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Section Provision 2004 SB 445 Position
1 Does not allow contracts to waive provisions of this
act. m .
2 Definitions. Includes act, building, state, real property,
municipality, government entity, United
States and substantial completion
definitions. Definitions for construction,
Q/ person, retainage and subcontractor are
i different
3 Establishes timing for paymenﬁrom owner to Notice provisions and payment
general, general to sub, sub to sub-sub or supplier. | requirements set at 5 or 7 business days.
Lists penalty for nonpayment.
4 Retainage amount max @10% and timing for 5% max retainage. Alternatives to
payment also, alternate security instead of retainage?
retention. Line item release.
5 Right to stop work for nonpayment. Same.
6 Prohibits no damage for delay. Same.
7 Loser pays. Venue in district or county where Same.
project is located.
8 Eliminates residential or 4 units or less. Same.
9 Effective date. Same.
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Testimony of Kenneth R. Keller Controller of Western Extralite Company
Proponent of Senate Bill 33, the Kansas faimness in private construction contract act.
February 1,2005

Madam Co-Chairman,

First, let me thank you and your committee for the opportunity to address you on the merits of SB 33, the
Kansas fairess in privale construction contract act,

I'm Ken Keller. Controller of Western Extralite Company. We are a wholesale distributor of electrical
supplies and we supply electrical products to the construction industry. We have stores in Topeka,
Lawrence. Lenexa. Leavenworth and Manhattan plus various locations in Missouri. My purpose today is to
introduce you to SB 33. Bill Miller and others will get more into the specific details.

SB 33 deals with faimess, the Golden Rule, treat others as you want to be treated. A current
Kansas State Senator recently told me “when it comes to construction. sub contractors are treated as sub-
human. "

Our proposed legislation will insure the general contractor, sub-contractors, and suppliers are
treated fairly and paid umely for work properly performed. For those of you who might be unfamiliar with
a construction projecl. please turn to the red tab in the front portion of vour handout. Let's take a moment
to review the organizational structure of a construction project

First. you have the owner. He is responsible for financing the project. hiring the general
contractor, and receives the economic gain from the completion of the project.

Tier [ is the general contractor, who is responsible to see the project is completed as specified and
on time.

Tier Il is the sub-contractor, who actually performs the work. The plumber, electrician. heating
and air conditioning etc. On occasion. a supplier can be Tier [T when he is supplying material directly to
the general contractor.

Tier III is normally the supplier who provides material for the project. Sometimes on a large job
the sub-contractor will hire another sub-contractor to help and he becomes Tier 111 and the supplier goes to
Tier IV :
There are several parts to our proposed legislation. Virtually all of it comes from the AIA
American Institute of Architects standard contract and related documents. This is the Bible of the
construction industry. For your convenience we have supplied you with some of the documentation in the
back of your handout. We have tabbed the pages and highlighted the paragraphs that relate to our bill,

The first item is prompt pay. You must be paid timely for work performed. SB 33 calls for the
owner to have 30 calendar days from the receipt of an approved payment request (o pay the general
contractor. The owner has 3 days to notify the general contractor in writing of any exceptions. After 5
days the billing is presumed to be acceptable and is payable in the 30 days allowed. In the event there is an
exception, the unchallenged portion of the bill is due in 30 days. Once the general has been paid. he has 3
days to pay the sub-contractor who in turn has 5 days to pay the supplier.

What options exist if the payment schedules are not met? First, the unpaid party can stop work, or
in the case of a supplier. he can stop delivering materials and neither will be in default of the contract
If this action doesn’t get the unpaid party paid, then a claim can be made in court and if successful, the
unpaid party will get the money due plus interest at 1.5% per month plus he will be reimbursed for the
courl cost and reasonable attorney’s fees by the losing party. The venue for any court action or arbitration
will be in the county where the project is located and subject to Kansas Law. No longer will we deal with
contracts calling for venue in New Jersey, Arizona, or wherever.

Our proposed legislation deals with changes to retainage. Retainage is an amount withheld from
cach payment and is theoretically paid when the project is completed. The purpose of retainage is to
provide leverage for the owner and the general contractor to see that the work is performed as specified.
Retainage should be paid once the project is complete.

Retainage will be limited to 10% and the general contractor cannot withhold more retainage than
the owner is withholding from him.

Our proposed legislation provides for specific alternative securities that can be provided in lieu of
cash retainage. This will protect the owner and the general contractor and will provide working capital for
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the sub-contractor. Examples of this are a retainage bond or letter of credit from a bank which can be
provided to protect the owner and the general contractor. The dollars freed up can be used on other jobs.

Currently, retainage can be tied up for 18 months or longer which inhibits the working capital of
the contractor or sub-contractor. A bank will not give you credit on your borrowing base for receivables
over 60 days old.

SB 33 provides that you receive your retainage once your work is complete as set forth in the
schedule of values. The schedule of values is part is part of the contract and defines the timing and the
value of work to be done and is used as a basis for payment. Once your work is completed and accepted,
then you will be paid your retainage. This will allow sub-contractors that perform work early in the
contract such as earth movers, steel erection and concrete work (o get paid when their work 1s accepted
without having to wait months, even years.

In summary. much of SB 33 comes right from the AIA standard contract.

SB 33 does not apply to single family dwellings or multi-family units of 4 or less.

The fiscal note is "07.

Faimess is all we ask.

I yrge your support and passage of SB 33, the Kansas fairness in private construction contract act.

Tha_ﬂk yOu.

Senate/ COE“E?:'GG Committee
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THE KANSAS
FAIRNESS IN PRIVATE
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CONTRACT ACT
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Construction Project Payment Timeline

30 Day Cycle 1st Month 25 30

| Start Work Day 1
Submit Invoice On Day 25 for Work Thru Day 30
—General Contractor Invoices Owner after § Day Approval Periad

31 40 2nd Month 60
| Architect Approval - 10 Days |

Owner Pays Contractor

61 65 70 3rd Month

Contractor Pays Subcontractor
—Subcontractor Pays Supplier |

At the start of the project, subcontractor is paid 65 days after start up.
Payment is always one month behind

Senate Commerce Committee
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CONTENTS

. LETTERS FOLLOWED BY LIST OF SUPPORTERS

. APPLICATION AND CERTIFICATE FOR PAYMENT

(ATA DOCUMENTS)

. EDITORIALS
. RETAINAGE FOR OWNERS AND CONTRACTORS

. RETAINAGE PRACTICE IN CONSTRUCTION

INDUSTRY

. STATES WITH PROMPT PAY LAWS, PUBLIC AND

PRIVATE

.. ATA DOCUMENTS - STANDARD FORM OF

AGREEMENT BETWEEN CONTRACTORS AND
SUBCONTRACTORS

. AIA DOCUMENT - GENERAL CONDITIONS OF THE

CONTRACT FOR CONSTRUCTION
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The Kansas Fairness in
Private Construction
Contract Act

Ken Keller, Controller
Western Extralite Company
1470 Liberty Street
Kansas City, Missouri 64102

February 2005

Senate (éﬁm_merce Committee

Attachment4 -




Kansas City, MO
1470 liberty Street
Kansas City, MO 64102
816-421-8404

St. Louis, MO
2444 Northline Industrial Dr.

Maryland Heights, MC 63043

314-432-4560

Lee’s Summit, MO
105 N.W. Victoria Drive
Lee's Summit, MO 64084
816-246-8300

N. Kansas City, MO
1124 Howell Sireet
N.K.C., MO 64116
816-421-5888

St. Joseph, MO
1302 Frederick Ave.
St. Joseph, MO 64501
814-364-4500

Jdic, MO
1501 Thompson Blvd.
Sedalia, MO 65301
660-827-3880

Tiffany Springs, MC
9701 N. Conani Avenue
Kansas City, MO 64153
816-880-9900

Warrensburg, MO
608 N. Ridgeview Drive
Warrensburg, MO 64093
660-429-6900

Lowrence, K8
1811 West 31st Streel
Lawrence, KS 66046
785-843-4174

Leavenworth, KS
4601 Brewer Place
Leavenworth, KS 66048
013-727-2941

Lenexd, KS
14903 W, 99ih Street
Lenexa, KS 66215
©13-438-1777

Manhation, S
221 Colerado Street
Manhattan, KS 66502
7 19-5665

Topeks, K&
4024 5. Topeka Bivd
Topeka, K§ 66609
785-264-354]

WESTERN EXTRALITE COMPANY

DISTRIBUTORS OF QUALITY ELECTRICAL & VOICE DATA PRODUCTS
1470 Liberty Street © Kansas City, MO 64102-1018

www.westernextralite.com

January 25, 2005

The Honorable Jay Emler

Kansas State Capitol Building, Room 449-N
300 SW 10®

Topeka, KS 66612

Dear Senator Emler:

RE: THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION
CONTRACT ACT

The purpose of this letter is to introduce you to and ask your support of Senate Bill
#33, the Kansas Faimess In Private Construction Contracts Act.

The purpose of this proposed legislation is to ensure that the general contractor, the
subcontractors, the subcontractors to a subcontractor, and material suppliers on
construction projects are treated fairly, paid timely when work is properly
performed.

First, let me introduce myself. I am Ken Keller, Controller of Western Extralite
Company. We are a wholesale distributor of electrical supplies used in the
construction industry. We have 13 locations, 5 of which are located in Kansas, and
they include Topeka, Lawrence, Manhattan, Lenexa, and Leavenworth.

Some of the elements of the proposed legislation are:

¢ Prompt pay — The owner must pay the general contractor in 30 days. The
general in turn must pay the subcontractor in 5 days, and the subcontractor must
pay his subcontractor or the supplier within 5 days. Both the owner and the
general contractor have 5 days to dispute payments requests. If they do not,
then they are deemed to be appropriate and need to be paid according to this
schedule. '

¢ In the event that payment is not made, then interest would accrue at 1-1/2% per
month until paid. If payment still is not received, the general contractor,
subcontractor, and suppliers have the right to stop work or, in the case of the
supplier, stop supplying material and not be in default of the contract.

Senate Commerce Committee
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If legal action is required, the venue will be in the county where the project is
located and will be under Kansas law. The loser of the legal action will be
required to pay reasonable legal costs and attorney fees of the winner.

Retainage will be limited to 10%. The general contractor cannot retain a higher
percentage of retainage than is retained by the owner. The purposed legislation
provides for alternative securities, which may be used in lieu of retainage.
These securities are set forth in the proposal and would free up working capital
for those that have retainage withheld. An important element of the retainage
factor is the requirement that subcontractors are paid their retainage after
substantial completion of work. Substantial completion is defined within the
bill as sufficient completion, so that an owner can occupy or utilize the
improvement or a portion of the improvements for its intended use. This will
allow the subcontractors that perform work early in the project, such as earth
movement, steel erection, and concrete work to be paid their retainage once
they are completed. As it now stands, the retainage is often times tied up for 18
months or longer, even though their work is entirely performed.

Our proposed legislation does not apply to single family dwellings or multi-
family dwellings of four or less.

The fiscal note on our proposed legislation is zero.

We request that you set a hearing date on this bill as quickly as possible.

Our list of supporters is substantial and growing daily. Some of these are: National
Association of Credit Managers, Electric League of Missouri and Kansas, NECA
Kansas City Chapter, The Sheet Metal & Air Conditioning Contractors, National
Association of Kansas City, Fire Sprinklers Association of Kansas City, American
Subcontractors Association of Kansas City, plus countless individual business
owners involved in the construction industry.

Again, we ask for a hearing and the support of your commuttee.

Please contact me should you have any questions or comments regarding our
proposed legislation.

Sincerely,
7 Ml

Kenneth R. Keller
Controller Senatef?)(z?‘l_ngge Committee
{
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Construction Organizational Chart

Owner
Tier I General Contractor

Tier II Subcontractor or supplier to
general contractor

Tier IIT Subcontractor to a subcontractor
or a supplier to a subcontractor

Senate Commer%g Committee
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Attachment l‘/’ 7



The Kansas Fairness in
Private Construction

Contract Act

William Miller, President
Building Erection Service Co., Inc.

15585 S Keeler
Olathe, Kansas 66051

February 2005
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BUILDING ERECTION SERVICES COMPANY

15585 S. KEELER « P.O. BOX 970 « OLATHE, KANSAS 66051-0970
(913) 764-5560 « FAX (913) 764-2317

January 28, 2005

The Kansas Senate Commerce Committee
Hon. Karin Brownlee and Hon. Nick Jordan, Chairpersons
Hon. Committee Members

Re: Senate Bill 33

As Owner and President of Building Erection Services Co., Inc., I am writing to you to
ask that you vote in favor of Senate Bill 33, which will insure that we are paid timely for
our work and materials furnished for private construction projects in Kansas. Our labor
must be paid weekly as well as federal withholding taxes and material suppliers demand
payment within 30 days.

It has become a serious cash flow problem within the Construction Industry and has
forced many smaller contractors out of business. Eighteen states currently have payment
requirements on private work and forty-one states have payment requirements for public
work. Fair contracts can not be negotiated between parties when one party is much
stronger than the other.

The only way to protect the weaker from the predatory practices of the strong is to put in
place legislation that requires payment when due, and punish those who do not pay for
work timely performed and materials furnished.

This Bill will have a positive fiscal impact on the State of Kansas by reducing the cost of
business for subcontractors, which increases profits. This Bill, also will decrease
litigation and ease the caseload pressure on our court system.

Sincerely,

William R. Miller

President
Building Erection Services Co., Inc.

Senate r&)mmerce Committee
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The Kansas Fairness in
Private Construction

Contract Act

Thomas Farrar, President
Advanced Building Systems, Inc.
Kansas City, Kansas

February 2005
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January 31, 2005

The Senate Commerce Committee

Hon. Karin Brownlee & Nick Jordon, Chairpersons
Kansas State Capitol Building

300 SW 10" Street

Topeka, Kansas 66612

Senate Committee Members:
Jim Barone, Jay Elmer, Laura Kelly, Roger Reitz, Jean Schodorf, Susan Wagle, David Wysong

Re: Senate Bill 33 — Kansas Fairness in Private Construction Contracts Act

Dear Honorable Senators:

My name is Thomas E. Farrar. I'm owner and president of Advanced Building Systems, Inc., a
sub construction company in Kansas City, Kansas. We established our company in 1987, and
have operated in several states, but most of our work is confined to Kansas & Missouri.

As a subcontracting company, we have encountered many unfair contract agreements over the
years, and do not have much remedy to take exception to the unfair contract language. Some
contract agreements may be an equitable agreement for the most part, but usually leave no or
little provisions or remedies for slow payment, non-payment, recovery of costs incurred for
project delays not caused by your company or personnel, the right to stop work for non-payment,
and the prompt collection of retainage. As it stands today, if you can’t negotiate the unfair
language out of the contract or ADD provisions in to protect your company, your only choice is
to not sign the agreement which translates into no job, or sign the contract agreement and assume
the risks. When contracting is your livelihood, it’s a terribly agonizing decision to turn down
profitable work.

Therefore, I would like to say with much excitement, I’'m in favor of Senate Bill 33 and all it
has to offer. The bill is extremely comprehensive and covers most or all of the items I mentioned
above, i.e. slow pay, recovering damages for delays, retainage, etc. The cost of operating a
construction company now days 1s extraordinary. A lot of our costs are insurance driven, but also
finance driven. The high cost of insurance is something everyone has to deal with, but the cost of
financing money to pay our sub’s and suppliers because of slow payment, forced additional costs
we may have to incur to accelerate a schedule because of delays caused by others, and the cost to
finance project retainage has been the burden of subcontractors. Our retainage on any given
project could run into several thousand if not hundreds of thousands of dollars, and without this
bill and retainage reform, it’s anybody’s guess as to when retainage will be released on the

project. Senfaée Commerce Committee
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January 31, 2005
Senate Bill 33

Retainage is typically 10% of your contract amount which was designed years ago to protect the
owner, basically to give the owner some leverage to help insure his construction project is
completed properly and on time. The problem is, it’s usually up to the owner and sometimes the
general or prime contractor when the retainage will be released. That could involve several
months after your work has been completed. The retainage payment may be held up because of
some problem on the job out of your control, or waiting on a dispute to get settled between the
owner/general contractor and another subcontractor which could take months or years. The way
contract language is written now, it’s the owners call and/or the general contractors call on when
to release the retainage. That’s more money not in your pocket, typically a lot of your profit. So
your cash flow is held up, but your bills keep coming in, which means more finance charges you
incur to keep your bill paying current. We are also material men (furnish material on projects).
None of or suppliers accept retainage of any kind on their material they provide/deliver, so many
times we end up having to finance the 10% portion of retainage on their bill, and pay our
supplier in full.

An unfair subcontract agreement or a subcontract agreement with unfair language or no
provisions or rights to collect other than a mechanic’s lien means one thing, the subcontractor is
out of pocket money that is due him. The subcontractor assumes the burden for slow pay, long
retainage payment delays, and a host of other costs incurred only by the subcontractor, and its
sub’s.

Senate Bill 33 address’ these issues and will level the playing field for all contracting parties
involved, including the general or prime contractors. There is also language in the bill to help the
general contractor’s rights to fair contracting between them and owners.

Please give this bill the careful and prudent consideration it deserves. I plan on sub-contracting
for many more years in the great State of Kansas. My time would be much better spent and more
profitable if I didn’t have to spend so much of my time trying to collect money that is due me, or
planning another way to finance more cash flow.

Thank you for your review and consideration !!

Respectfully Submitted,

Thomas E. Farrar
Advanced Building Systems, Inc
Sb33.corr.1-31-05

Ser?}e Ll:orgizgrce Committee
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(913) 681-2407

2785 W. 247th STREET
LOUISBURG, K 66053

Fax (913) 947-7223

January 28, 2005

The Senate Commerce Committee

Hon. Karin Brownlee & Nick Jordan, Chairpersons
Kansas State Capitol Building

300 SW 10th Street

Topeka, Ks. 66612

RIE: Senate Bill No. 33

Dear Senators:
I'am writing to you as Vice President on behalf of my family business. We currently
employ 30 emplovees and are asking vou to support passage of Senate Bill No. 33,

Passing this bill 1s very important to us and to our customers, Prompt payment 1s

essential for a small business like us to stay competitive and continue rwimning our

business. If we are not promiptly paid by our customers, who usually are General

Contractors, we have to fund payments to our m]plmu,s and suppliers from other
sources and that will incur substantial additional costs to us.

We are frequently asked to assume the liability for the negligent actions of these General
Contractors either contractually or through an additional insured endorsement to our GCL
policy.

‘Thank you in advance for your support of these bills. Plcase feel free to contact me
personally 1f you have any questions regarding the above.

Respectfully,

Tonva
Vice President

Senate Commerce Committee
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BUILDERS STEEL COMPANY

FABRIOATORS AND ERECTORS OF STRUCTLRAL STEEL AND MISCELLANEQUS IRGN WORI
P.0, BOX 12638 - 601 E, 12TH AVE, » NORTH KANSAS CITY, MO 84116
(B16) 471-1626 = FAX (818) 471-3632

Tanuary 28, 2005

Bill Miller <bmiller@builderec,com>

Building Brection Services

Re: Sgnate Bill No, 33

Dear Sir:

Please accept this letter as our authorization for your use in support of Senare Bill 33. Since
we are a steel fabricaior and erector, we lilre your company, are one of the first companies on

site, and continually fight the same issues with prompt pay and refainage diseussed in this bill,

While we have been fortunate with minimal cases in the legal action issues, we still support
these as stated in the bill as being “mare subcontractor friendly”.

Since we have been in business since 1927 we have seen the legal issues becoming more and
moare slanted towards owners and contractois and not the subcontractors, We alse feel this
needs to change, and greatly appreciate your efforts in these areas on our behalf,

Please let us know if we can be of any further aupport.

Sincerely submitted

LIANT

David Gabert
Vice President of Sales

Senate Commerce Committee
105

Attachment 4/' /(O




The Kansas Fairness in
Private Construction

Contract Act

Doug Carlson
C & O Electric Sales Company
10201 West 105th
Overland Park, Kansas 66212

February 2005
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[Fwd: Senate Bill 33]

Subject: [Fwd: Senate Bill 33]
Date: Fri, 21 Jan 2005 10:21:46 -0600
From: Doug Carlson <doug.carlson@candoelec.com>
To: kkeller@westernextralite.com

Per your request.
Good luck,
Doug

———————— Original Message --------
From: - Fri Jan 21 10:20:38 2005
X-Mozilla-Status: 0001
X-Mozilla-Status2: 00800000
Message-1D: <41F12BD5.3060901@candoelec.com>
Date: Fri, 21 Jan 2005 10:20:37 -0600
From: Doug Carlson <doug.carlson(@candoelec.com>
User-Agent: Mozilla/5.0 (Windows; U; Win98; en-US; rv:1.4) Gecko/20030624
Netscape/7.1 (ax)
X-Accept-Language: en-us, en
MIME-Version: 1.0
To: brownlee@senate.state. ks.us
Subject: Senate Bill 33
Content-Type: text/plain; charset=ISO-8859-1; format=flowed
Content-Transfer-Encoding: 7bit

Dear Karin,

The environment that many small business owners must operate under in
our state is not equitable and continues to put these small businesses
at risk of failure. Most sub-contractors are small businesses and the
labor and materials that they supply on a construction project represent
almost the entire budget that the small business operates with.

Senate Bill 33 provides fair payment of the material and labor bill by
the General Contractor to those sub contractors by enforcing the amount
of time in which their expenses need to be paid and limits the amount of
retainage or the amount that the General Contractor may hold back until
completion of the job to 10%. It also proposes line item releases so
major project materials and labor bills cannot be held up for months
solely for a small issue of contention.

Other small businesses involved in this process are the suppliers to the
many sub contractors. When the sub's are paid they must also pay the
supplier in the same amount of time. That is only fair and accurately
describes the Senate Bill 33, The Kansas Falirness in Private
Construction Contract Act.

We are also a small business that sells into the construction market and
have been for forty years this year. If our industry is to prosper we
need to bring a more uniquely fair process for all of us to be paid.

Thank you for your time and consideration.
Sincerely,
Doug Carlson

Senate Co merce Committee
ma‘ [‘?) D)
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Ardyce Shipman
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February 2005
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FW: Senate Bill 33

Subject: FW: Senate Bill 33
Date: Fri, 28 Jan 2005 09:11:24 -0600
From: Kathy Tolle <ktolle@nacmkc.org>
To: kkeller@westernextralite.com

From: Ardyce Shipman [mailto:ardyces@completehomeconcepts.com]
Sent: Thursday, January 27, 2005 10:17 AM

To: ktolle@nacmkc.org

Subject: Senate Bill 33

Kathy,
This is just a repeat of what | spoke with you about yesterday.

We finished a large project in December, 2001 expecting to receive the retainage within hopefully 3-4 months.
Time passed and | inquired as to why we were not being paid and was told, the owners were withholding all
retainage, because of problems with the paving of the parking lots. We had nothing to do with any of that.

We finally received our retainage, two payments, the last being in December, 2004.

Ardyce

Complete Home Concepts

4,%0/ Bu,e,.ﬂrn;cf Tor

N Ko Ao

bLwiide

Sena\tgiC}o"ng%r%:e Committee
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January 25, 2005

The Senate Commerce Committee

Hon. Karin Brownlee & Nick Jordan, Chairpersons
Kansas State Capitol Building

300 SW 10" Street

Topeka KS 66612

Re: Senate Bill No. 33

Dear Senators:

I am writing to you in my capacity as the General Manager of the Kansas City, Kansas, plant of
Coreslab Structures (Kansas), Inc.. We currently employ 60 persons at our plant. We are
asking you to support passage of Senate Bill No. 33.

Passage of these bills is very important to us and to our customers, including the State of
Kansas. Prompt payment is essential for us to stay competitive and in business. Most of our
costs, as a supplier of precast concrete materials, are direct costs: raw materials (such as steel
and cement), labor, fuel, equipment, and insurance. If we are not promptly paid by our
customers, who usually are General Contractors, we have to fund payments to our suppliers
from other sources, and therefore incur a substantial additional cost (cost of capital). In these
tough economic times, not being paid promptly imposes a considerable hardship on suppliers
and subcontractors like us.

Additionally, we are frequently asked to assume the liability for the negligent actions of these
General Coniractors either contractually, or through an additional insured endorsement to our
GCL policy. As the General Contractors usually have the greater bargaining power (“Sign it or
leave it!”), suppliers and subcontractors frequently see no other option than to agree to such an
unconscionable provision in order to survive as a business. It is our opinion that it is more
equitable for each party to assume the risks of their own actions or inactions, and insure
themselves for those risks only. Our insurance costs, already outrageously high in the wake of
September 11, are increased dramatically by having to cover those risks.

Thank you in advance for your support of these bills. Please feel free to contact me personally
if you have any questions regarding the above.

Very truly yours,

Mark Simpson
General Manag

Sen'gce_()ommerce Committee

< Kansas City Plant ~-0OA
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Lisa Lucas, Accounting Credit Manager
Diamond Vantage Inc.
10965 Granada Lane, Suite 200
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February 2005
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Diamond Vantage, Inc. ©
10965 Granada Lane, Suite 200
Leawood, KS. 66211

January 18, 2005

The Honorable Karin Brownlee

Kansas State Capitol Building, Room 136-N
300 SW 10"

Topeka, KS 66612

Dear Ms. Brownlee

I am writing you today to encourage you to vote in favor of Senate Bill 33, The Kansas Fairness in Private
Construction Contract Act. My company Diamond Vantage, Inc. located in Leawood, Kansas provides
diamond cutting tools to the construction industry.

Senate Bill 33, the Kansas Fairness in Private Construction Contract Act is necessary legislation that will
benefit my company (a Kansas creditor) by providing another tool to help ensure we receive payment, and
receive it when due. It will also provide some recourse for the complete construction supply chain (our
customers) in the event of non- or slow payment. As the old cliché goes “a sell is not a sell until the money
is in the bank’.

This Bill is comprehensive, fair and it today’s time. .. necessary.

We here at Diamond Vantage encourage your support of this legislation.
Sincerely,

Lisa B. Lucas
Accounting and Credit Manager
(913) 322-4078

Senate Co mgr}ce committee
rO_ 'OQ
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John Owens, Treasurer
Kansas City Electrical Supply Co.
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February 2005
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N KANSAS CITY ELECTRICAL SUPPLY CO.

"
N\ /\\ / £ 4451 Troost Avenue 10900 Mid America Avenue
\\V@%Tﬁ{% > Kansas City, MO 64110-1791 Lenexa, KS 66219-1235
S 7 .- Phone (816) 924-7000 Phone (913) 541-1717
“jll\ = 7= L Fax (816) 931-2918 Fax (913) 541-1112

January 20, 2005

The Honorable Jim Barone

Kansas State Capitol Building, Room 504-N
300 SW 10"

Topeka, KS 66612

Re: Senate Bill 33

Dear Senator Barone,

I’'m writing to ask for your support on Senate Bill 33 which is the Kansas Fairness in
Private Construction Contract Act. Included in this bill are several issues that would
guarantee the prompt payment to the general contractor, the subcontractor and the
supplier, with provisions for those involved if these terms are not met.

As an electrical distributor in this area for more than 77 years, we have seen our
share of legitimate companies fold, due to large amounts of money being withheld for
no apparent reason. The passage of this bill would strengthen the companies in our
industry and cut down on the legal fees being spent to protect our interests.

Thank you for your support.

Sincerely,

John M. Owens
Treasurer

Senate Gommg_r,ce Committee
)
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Jim Lacy

From; Jim Lacy [J.Lacy@ecahqg.com]

Sent:  Thursday, January 20, 2005 3:12 PM

To: 'schodori@senate.state.ks.us'

Subject: Senate Bill 33, The Kansas Fairness in Private Construction Contract Act

The Honorable Jean Schodorf
Dear Senator Schodorf:

| am writing this letter for the purpose of requesting your help and support in passing Senate Bill 33, The Kansas
Fairness in Private Construction Act.

I have been in the construction business, working as a subcontractor, for my entire forty plus year career. A large
part of the bankruptcies, defaults, and unnecessary lawsuits that seem to clog up the system, stem from the
issues Senate Bill 33 attempts to correct. Most contractors are hard working, honest, small businesses, and

do not have the resources to adequately deal with these problems and are left to struggle in a system that works
against them under present law.

While | could go on and on about individual problems, | think it would be best to say that the results of this Bills
passage will be a positive for the owner, general contractor, subcontractor, sub-subcontractor as well ag supplier.

Thank you for assistance
J.Lacy

5829 Fontana
Fairway, Kansas 66205

Senate Commerce Committee
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€D
MMC Corp

Constructon Servios: Nstionwide

January 26, 2005

Kansas Commerce Committee

Kansas Senate Labor and Commerce Committee
Kansas House Federal and State Affairs

State Capital Building

300 SW 10™ Street

Topeka, Kansas 66612

RE: S33

To all Honorable Members:

I am General Counsel and a Vice President of MMC Corp, a Kansas Corporation,
located in Leawood, Kansas. I have held this position for nearly five years. Prior
to my present employment, I grew up in the construction industry In the Kansas
City area and had a prtivate law practice for 17 years in which I represented
clients of all segments of the construction industry.

MMC Corp is the parent company to eight subsidlarles with hundreds of
employees, both inside and out of Kansas. We have performed numerous
construction projects in the State of Kansas, and while doing so, have
encountered instances of non-payment, disputes and other disruptive events for
which we did not anticipate, nor provide a line item in our bid to cover those
costs.

As many of you know, the construction industry as a whole has become much
more competitive in the last decade or so. As such, the profit margins and
contingency moneys in contracts and subcontracts are not what they used to be.
The result Is that a coptractor or laborer today can no longer afford to wait
months, or for that matter, years for their money or resolve disputes. Nor can
they afford other related costs and attorneys fees.

Senate C;)mg%e Committee

o/

11100 Ash, Suite 100 » Leawood, KS 66211-1764
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533, in my opinion, represent an excellent opportunity for the State of Kansas to
mandate fairness and promptness for the construction industry within Kansas.

This bill, with minor tweaking related to notice, level the playing field as it relates

to non-payment, disputes, promptness of payment and apportionment of costs

related thereto. It also brings Kansas to the forefront of States that have
enacted laws to protect laborers, contractors, subcontractors and suppliers. It
will make it abundantly clear fo people who engaged in the construction industry

in Kansas that they will be fair, prompt and just in their practices within this

great State.

The above referenced Bill is long overdue. It will be an asset to not only the
construction industry as a whole, but provide positive benefits and a minimum
level of expectations to the families and workers of this State,

I am doing my best to attend the upcoming event in Topeka but would like to be
kept abreast of any future meetings or matters related to this most important
issue, Again, I believe this Bill is very important legislation, which we will all be
proud of for years to come after its enactment.

Thank you for your careful consideration of this issue.

I remain,

Very truly yours,

Harold W. Mitts, Jr. %

General Counsel/Vice President
MMC Corp

HM

H:\MMC Corp\MMC Corp\KansasBllISupportl.tr012605.doc

Senag? Commerce Committee
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Mid-Am Building Supply
Crown Millwork

30 Osage Avenue

Kansas City, Kansas 66105

January 20, 2005

The Honorable Karin Brownlee

Kansas State Capitol Building, Room 136-N
300 Sw 10"

Topeka, KS 66612

Re: Sentate Bill 33, The Kansas Fairness in Private Construction Contract Act

| am writing in support of this legislation. The construction industry has been in
need of changes regarding contract law, payment law, and subcontractor law for
a long time. | believe this is a great start.

Sincerely,

Beth Houser
Credit Manager

Sena /ommerce Committee
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February 1, 2005

Foleation 7o et
Professionals For Over
100 years.

The Honorable Karin Brownlee, Kansas Senate, Olathe
Kansas State Capital Building, Room 136-N
5 Division 300 SW 10" Street

BEATAY
Offie Topeka, KS 66612
g;ﬁéﬂ?gﬁe RE: Support of Senate Bill 33, Kansas Fairness in Private Construc

Act.
Corporate Secretary
Rhonda Ross
Dear Honorable Brownlee,
Treasurer
Kurt Borneman ) _ 5 .
The National Association of Credit Management is a networ
Chairman of the Board affiliated associations, which are the leading source for credit and fi:
Dave Massey, s : : . :
i T manage ment, providing 1nfo.rmat1or.1, educano_n, products and servic
legislative support for effective business credit and accounts receiva
First Yice Chairman management
Beth Houser, '
Crown Millwork

) . A part of our mission is to represent the business credit com
Second ¥ice Chairman

Paul Calahan, CCE legislative efforts. INACM works to enact better laws in order to mc
Cargil, Inc. repeal outmoded federal and state laws affecting credit and finance.
Councilor . ) )

Betty Carroll, Today, our local affiliate provides services to over 1000 cornr
Paxton The Wood Source 267 being local members, of which 124 are Kansas businesses. Wit
Director At Large construction industry representing 40% of our local base, we represt

g P

Allen Bauer, CCE suppliers in support of Senate Bill 33, the Kansas Fairness in Private

Construction Contract Act.
One-Year Directors

5 Shiaan The NACM KC Division is at the forefront of Creditors Rig’
Protection. NACM supports the passage of Senate Bill 33; therefon

Tim Wood the committee to pass this most important piece of legislation exped
~ p2 portant p & Xp
Deborah Blevins that it may be considered by the entire Senate for passage.
iella well :
Gabriella Weller Sincerely,
Two-Year Directors
Ron Schulze H. Patrick Tolle
Wanda Houghton President

Janice Dodds

Dan Michalek

Senate 7‘ommerce committee
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Brad Miller

From: "Lehnert, Ingrid" <lLehnert@rinker.com>
To: <bmiller@builderec.com>
Sent: Thursday, January 27, 2005 3:33 PM

Subject: Kansas Fairness In Contracting Act

Dear Bill -

Hydro Conduit Corporation d/b/a Rinker Materials Hydro Conduit Division does a lot of business in the
State of Kansas, especially in the Kansas counties surrounding the Kansas City metropolitan area. As
such, we strongly support your efforts with regard to this legislation. We often are affected by the fact
that general contractors feel free to hold money due for undue lengths of time; our insurance costs have
been driven sky-high because of unreasonable additional insured and waiver of subrogation
requirements from general contractors who feel that the supplier ought to pick up their cost of doing
business.

Please let us know if we can be of further assistance.

Thanks,
Ingrid Lehnert, Esq.

Director, Contract Administration
Rinker Materials Corporation
Phone: 816.741.4000 x302

Fax: 816.741.2167

Email: ilehnert?

i 1
i lcer com
rmger com

CONFIDENTIALITY: The information contained in this transmission may contain privileged and
confidential information. It is intended only for the use of the person(s) named above. If you are not
the intended recipient, you are hereby notified that any review, dissemination, distribution or duplication
of this communication, and the information contained in it, is strictly prohibited. It you are not the
intended recipient, please contact the sender and immediately destroy all copies of the original message.

Senatfﬁo;n%rgg) Committee
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January 20, 2005

The Honorable Senator Jim Barone

Kansas State Capitol Building, Room 504-N
300 SW 10"

Topeka KS 66612

RE: SUPPORT OF SENATE BILL 33
THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Dear Senator Barone:
I am writing in support of Senate Bill 33.

This legislation includes:

e  Prompt Pay — The owner must pay the general contractor in 30 days after a submittal of a
payment request. The general, in turn, must pay the subcontractor in five days and the
subcontractor must pay the supplier in five days.

e  Work Stoppage is permitted to enforce timely payment and not be in default of the contract.

e Iflegal action is required it will be tried in the county where the project is located and under
Kansas law. The loser pays the legal costs and attorney fees of the winner.

¢ Retainage will be limited to 10%. Alternative securities may be used in lieu of retainage. The
general contractor or subcontractor, if dealing with another subcontractor, cannot demand a
higher retainage rate than the owner has withheld from the general contractor. There will be
line item releases so retainage isn’t held for excessive duration.

SB33 does not apply to single family dwellings or multiply family dwellings of 4 or less.

This is extremely important to all business owners in the construction industry. Not only will it
drastically improve cash flow on jobs, but it will also make the entire industry healthier.

Businesses deserve to get paid in a timely matter.
We urge your support of Senate Bill 33.
Respectfully,

Brian Shaw
Shaw Supply Co.

Senat(igor)]merce Committee
Y et i )
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HON. KARIN BROWNLEE & Jﬁrvwvl @””"? b/ #
KANSAS STATE CAPITOL BUILDING A petemrt
300 SW 10™ STREET

TOPEKA, KS 66612

DEAR SENATOR: SENATE BILL NO. 33

IWOULD LIKE YOUR SUPPORT FOR SENATE BIIL NO. 33.

IT IS VERY IMPORTANT THAT WE GET PAID PROMPTLY. A SUBCONTRACTOR IS AT
THE MERCY OF THE GENERAL CONTRACTOR WHEN IT IS TIME TO GET PAYED. IF WE

WE NEED SOME HELP., SO WE CAN GET PAID ON TIME. THEN WE CANPAY OUR BILLS
ON TIME.

\ rce Lomiiee
sSenate bcy'nmef

~/-05
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Frow Tave Massey

Sen day, January 28, 2005 11:25 AM

To: 'Wysong@senate.state.ks.us’

Subject: a message in support of Senate Bill 33

The Honorable Senator David Wysong

Kansas State Capitol Building, Room 143-N

Dear Senator YWysong,

| would like to indicate my support for The Kansas Fairness in Private Construction Contract Act.

This proposed iegisiation, if enacted, will be most beneficial to the small business contractors. [n many
instances, the individuals and companies least able to endure the financial hardship encountered when payment
is unfairly delayed. :

The owners and general coniractors that already operate with the highest ethical standards and provide payment
to their subcontractors promptly will not be adversely impacted by this legislation.

I respectfully ask for your support of Senate Bill 33.

Sincerely,

Dave Massey

Corporate Credit Manager

Spencer Reed Group, Inc.

Chairman Sena;e7(_; mmerce Committee
- . . - - _ \-
National Association of Credit Managers
Attachment /7/— /6
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Junary 28, 2005

The Honorable Senator Jim Barone
Senate Commerce Committec
barone@senate state ks.us

Re: Senate Bill #33
Kansas Fairness In Private Construction Contract Act

Pear Scnator Barone,

1 am wriling to you to urge your support for the passage of Senate Bill #33, The
Kansas Fajmess Tn Private Construction Contract Act, Qur company is a wholesale
clectrical distributor, sceving the entire State of Kansas through seventeen branch
locations throughout the stale, Approximately 65% to 75% of our sales volume relaics to
constraclion projects, and a great deal of that business is in private construction.

Consfruction projects generally involve significant sums of money, and the chain of
payment runs {rom owners to general contractors to subcontractors to suppliers, There
can be several lovels of sub-parties within cach of those categories. The nature of the
finoncing of construction projects with many contractors is that the cash flow of
payments under the conlract is used by the contractor or subcontraclor (o pay its
subcontractors and supplicrs. Delays or reductions in payments due from any parly in the
payment chain thus create a domino effect of financial problems for the pariies
downstream in the payment chain.

The two largest assets of a wholesale supplier arc its inventory and its accounts
receivable. Accounts receivable is the most liquid of the assets, and the cash flow from
accounts receivable is the primary means through which a wholesale supplier stays in
business by meeting payroll, payiug its expenscs, and paying its suppliers. Dclays in
reeciving payment from contractors for supplies furnished to them on construction
projects s, by Tar, (he largest cause of all of our past due acconnts reccivable and bad
debt write-ofls. We can somctimes salvage sorme of what is owed us through mcchanics
liens (the recent change in Kansas law is very helpful), bond claims, collection agencics,
and lawsnils. However, those remedies seldom bring in all that is due, and a great deal of
time and expense is incurred in the process,

From our experience ol many years in the construction supply business, dclays or
defaulis in payments due in the payment chain of construction contracts is the most
frequent reason centractors fail and go out of business. Such dclays or defaulis arc one of
{hc most frequent reasous, il not the most frequent reason, construction suppliers fail and

benagj,ommerce Corniniuee
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po out of business. Basic contract law and the provisions of the Uniform Commercial
Code simply do not do enough to protect the various parties from the damaging
ramifications of dclays and defaults in payments. Some delays and defaults occur

becanse of forces beyond anyone’s control. However, some parties within the

construction world have leamed to use the leverage of delays and reductions in payments

to gain advaniages or benefits at the expense of others, knowing that it will be

oo

difficult, time consuming, or expensive for others (o force a change in behavior,

Senate Bill #33 has excellent features which can solve many of the problems which
eroate and which result from payment delays and reductions. Strict payment deadlines
would be uniformly required by law, and parties not being paid could slop performance
without being in default. All legal actions would be brought in the Kansas county where

the project is located and would be governcd by Kansas law. Those who choo

sc to

violate the law would be required to pay the altorncys {ees and court costs of those who
bring lepal action to enforce the law, thus climinating onc of the leverage tactics most
frequently used by those who abuse current law. Relainage payments would be limited to
ten percent, and alternative forms of security could be provided. Payments would be
released on a ling-item basis for work done, avoiding the problem of over-withholding.
This B3ill does not apply to consiruction of single-family dwellings or mulli-family

dwellings of four or less,

W believe that the implementation of the provisions of this bill would be
advanlageous to all partics: owners, contractors, subcontractors, and suppliers,

Approximalcly twenty other states bave laws of this type and have found them to be very

benelicial, As you review the Bill and research related issues, I think you will
deal of support from all interested parties.

find a great

“hank you for your time and attention to this letter, We appreciate the work you do

for all the citizens of Kansas.

Sincerely,

1ill Keller, President
Stanjon Wholesale Electric Co., Inc.

oenate Lommerce Lorrniniee
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The Kansas Fairness in
Private Construction
Contract Act

Royce Fawcett, Asst. General Manager
The Stresscrete Group
14503 Wallick Road
Atchison, Kansas 66002

February 2005

benate(;ﬁ)r?%rg::;) COrminiee

Attachment "‘/"%7

~ ' ~ wie e W W i nik



[Fwd: SENATE BILL 33]

Subject: [Fwd: SENATE BILL 33]
Date: Wed, 26 Jan 2005 15:19:17 -0600
From: WE Mail Review <spam@westernextralite.com>
To: kkeller <kkeller@westernextralite.com>

Subject: SENATE BILL 33
Date: Fri, 21 Jan 2005 08:22:30 -0600
From: "Royce Fawcett" <rfawcett@stresscrete3.com>
To: <kkeller@westernextralite.com>

Mr. Keller:

The StressCrete Group as a manufacturer in the State of Kansas highly supports the content of SENATE STATE
BILL 33, FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT.

Specifically the verbage with respect to “prompt payment” are essential to the cash flow situation with our
business.

Sincerely,

Royce Fawcett

Royce Fawcett
Asst.Genaral Manager:
and Midwest Sales Manager

THE STRESSCRETE GROUP

14503 Wallick Road Atchisen; Kansas
Atchison, Kansas Nortriport, Alabama
Deaspoend: Jefferson, Ohig
Telephone: (913) 255-3112 Burington; Orttario-

Fax: (913) 255:3124 L
Email: rfavvcett@stresscrete3 com

www.stresscrete.com-
wwwLKingluminaire:com

Ring Lurningirg ~SiesaCrete-~£51 1855
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The Kansas Fairness in
Private Construction
Contract Act

James Wissman, President
Structural Metals of Kansas City, Inc.
1911 Television Place
Kansas City, Missouri 64126

February 2005
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STRUCTURAL

1911 Television Place
MEeTALS oF Kansas Ciry, Rasan Cig, 10, 198,503
INC. (816) 461-4100 FAX 461-2200

January 27, 2005

The Senate Commerce Committee

Hon. Karin Brownlee & Nick Jordan, Chairpersons
Kansas State Capitol Building

300 SW 10™ Street

Topeka, KS 66612

Re: Senate Bill No. 33

Dear Senators:

| am writing to you in my capacity as an owner and President of Structural Metals of Kansas
City, Inc. Although we are a Missouri based facility, we are also a duly registered Kansas
Corporation and normally see approximately 60-65% of our sales volume relating directly to
Kansas construction projects. We also work for many Kansas General Contractors on Missouri
projects. We are asking you te suppoert passage of Senate Bill NO. 33.

As many of you know, the construction industry as a whole has become much more competitive
in the last decade or so. As such, the profit margins and contingency moneys in contracts and
subcontracts are not what they used to be. The result is that a subcontractor today can no
longer afford to wait months, of for that matter, years for their money or to resolve disputes. Nor
can they afford additional related costs and attorneys’ fees.

Prompt payment is essential for us to stay competitive and in business. Most of our costs, as a
structural steel fabricator/ferector are direct costs: raw materials (such as steel, bar joists,
decking ), labor, fuel, equipment, and insurance. If we are not promptly paid by our customers,
who usually are General Contractors, we have to fund payments to our suppliers from other
sources, and therefore incur a substantial additional cost (cost of capital). In these tough
economic times, not being paid promptly imposes a considerable hardship on suppliers and
subcontractors like us.

Additionally, we are frequently asked to assume the liability for the negligent actions of these
General Contractors and Owners either contractually, or through an additional insured
endorsement to our GCL policy. As General Contractors usually have the greater bargaining
power (“Sign it or leave it!”), suppliers and subcontractors frequently see no other option than to
agree to such an unconscionable provision in order to survive as a business. It is our opinion
that it is more equitable for each party to assume the risks of their own actions or inactions, and
insure themselves for those risks only. Our insurance costs, already outrageously high in the
wake of September 11, are increased dramatically by having to cover those risks.

Senate Commegjc;e Committee
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S33, in my opinion, represents an excellent opportunity for the State of Kansas to mandate
fairness and promptness for all in the construction industry within Kansas. This bill will level the
piaying field as it relates to non-payment, disputes, promptness of payment and apportionment
of costs related thereto. It also brings Kansas to the forefront of States that have enacted laws
to protect laborers, contractors, subcontractors and suppliers. It will make it abundantly clear to
people engaged in the construction industry in Kansas that they will be fair, prompt and just in
their practices within this great State.

Thank you in advance for your support of these bills. Please feel free to contact me personally
if you have any questions regarding the above.

Very truly yours,

James J. Wissman
President

Ser;&_j%rg}g}rce Committee
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The Kansas Fairness in
Private Construction

Contract Act

Robert Switzer Jr., President
A.T. Switzer Painting Company, Inc.
Kansas City, Missouri

February 2005
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Brad Miller

From: "Bob Switzer Jr" <bswitzer@atswitzer.com>
To: <bmiller@builderec.com>

Sent: Friday, January 28, 2005 8:56 AM

Subject: SB 33

January 28, 2005

Kansas Commerce Committee

Kansas Senate Labor and Commerce Committee
Kansas House Federal and State Affairs

State Capital Building

300 SW 19 Street
Topeka, Kansas 66612

Re: Senate Bill 33
To all Honorable Members:
As President of A.T. Switzer Painting Company, Inc., a Missouri Corporation, located in Kansas City,

Missouri I am writing you in support of Senate Bill 33. My two brothers and myself are the 4th
generation owners of the company, which my great grandfather started in 1911. We would like to pass

it on to the 5 generation!!! Passing Senate Bill 33 would greatly help.
As a medium sized painting company, 35 plus employees, operating in both Kansas and Missouri, we

often find the easiest part of our work is actually the painting. Collecting from General Contractors and
Owners often becomes a little game. We have heard every excuse from “out of checks” to “we only pay

our bills the 3™ Friday of each month”. Trying to send interest charges to cover the delays does
nothing. Passage Bill 33 provides us with leverage to collect our money.

The above referenced bill is long overdue!!! Tt will greatly help stay competitive in a very tough
construction market.

Thank you in advance for you support for this bill.
Respectfully submitted,

A.T. SWITZER COMPANY, INC.

Robert L. Switzer Jr.,
President.

Sen(s;tﬁ Commerce Committee
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The Kansas Fairness in
Private Construction
Contract Act

Jim McCourt, President
Tri-County Concrete, Inc.
5620 Wolcott Drive
Kansas City, Kansas 66112

February 2005
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£\ Tri-County Concrete, Inc.

January 25, 2005

Senate Commerce Committee

Hon. Karin Brownlee & Njck Jordan, Chairpsrsons
Kansas State Capitol Building

300 SW 10" Street

Topeka, Kansas 66612

Re: Senate Bill No. 33
Dear Sepators:
We are writing to you to ask you ta support passage of Senate Bill No, 33.

We own a small family-owned business, Tri-County Concrete, that supplies concrete for
residential, retail and public construction, and emplay about 20 people in our plant and in the
office. Passage of this bill is very important to us; prompt payment, whether in private or public
construction, is crucial for us to be able to stay in business. Most of our costs are direct: raw
materials, labor, fuel, equipment repair, and insurance, It is obvious that, if we are not paid by
our customers in a timely fashion, we will not he able to pay our suppliers or our employees in a
timely fashion either. Frequently, our customers are subcontractors and suppliers who are in
the sa;qme boat — they cannot pay us because the general contractor for whom they work has not
paid them, : : T T T e T T B R B e e '

Additionally, it is not fair for us, the small family-owned business, to be forced to assume liahility
for the general contractor's negligence through having to add him as an additional insured on
our insurance policy. While it might keep the GC's insurance lower, it drives our costs up to the
point where we may not be able to afford it. Having to add a general contractor as an additional
insured and having to waive subrogation are unfair burdens on small businesses. The fact that
our customers, multi-hillion dollar corporations with a vast legal staff, have greater bargaining
power and can force us to do so if we wish to have their business, is simply unconscionable.

Your support of this bill will be greatly appreciated by all small businesses in the State of
Kansas. We are a part of the Kansas ecanomy that needs to remain profitable and vibrant so
that we will be able to provide employment to Kansans in the future.

Best regards,

o

Jim McCourt
President
‘5620 Wolcott Drive
1,0, Box 12637 Phone: 913-788-3165
. Kapsas City, KS 66112-06837 Fax; 913-788-0001

Senat;ag()om Egce Committee
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The Kansas Fairness in
Private Construction

Contract Act

Sharon Lima, Credit Manager
Weber Carpet Inc.

February 2005

Ser;a\nbe Cocrsn(@rce Committee
L0

Attachment 4/’6 O




The Kansas in Faimess in Private Construction Act

Subject: The Kansas in Fairness in Private Construction Act
Date: Fri, 28 Jan 2005 15:31:41 -0600
From: "Sharon Lima" <lima@webercarpet.com>
To: "Karin Brownlee" <brownlee@senate.state ks.us>
CC: "ken keller" <kkeller@westernextralite.com>

The Honorable Karin Brownlee,

I am the credit manager at Weber Carpet Inc, a privately owned company
operating in the state of Kansas for over 28 years. We have in the past been
involved with numerous large commercial projects. Cne of the major concerns
in completing such work is the risks involved in getting paid in a timely
fashion. We have several projects where collecting draws has been a problem
and then collecting retainages becomes a secondary problem. A common
statement heard was always ' We haven't been paid by the cwner". We
subcontractors, however, must pay our employees and pay our suppliers for
any products we purchased for the project. One usually has to bid the jobs
at a very low profit margin, thus creating an additional burden for the
subcontractor.

I feel this new legislation would be a positive step to help promote
additional business in the State of Kansas and give smaller companies more
opportunities.

Sincerely,

Sharon Lima

% Name: winmail.dat
@w Type: application/ms-tnef?;
| iEncoding: base64

3
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AMERICAN SUBCONTRACTORS ASSOCIATION

© Greater Kansas Clty Chapter
P.O. Box 480884 Kansas City, MO 64148
.. Tele(818) 0421258 Fax (816) p42-1265
: : email: keasa@ke,rm.oom

Tenmary 24,2005 "

TO: = Kansas AGC Spacialty Confraciora » '
RE:  The Kansas Fairness in Construction Contraots Aat (FICCA)

The Amerioan Subcontractors Associafion (Grepter Kangas Cify Chapter) hag introdueed legislation in

Kansns known s The Kansas Fairmess in Congiruotion Contracts Aet (RICCA). Thia legislation requires .
timely payment for work perfarmed or.materials supplisd o private cpnatrotion work in Kangng, a8 well o
as, other jmportent provisiona fo restore fatrness and accountability between parties fo cohstuction s
caontracts. ' ' : ; - -

The American Subcontractors Association, algng with the Blsctrion] League of Missouri and Kanaas, The
Sheet Metal and Adr Conditioning Contractors National Association, The Kansas City Mesonry
Assocjation, Natipnal Blectrical Cantractars Asgsociation, The Kansas Prostzess Conorste Anspgiation, The
Nitlapal Assaciglion of Cyadit Managess, Fire-Sprinklers Association of ansss City, and others belleve
that since this legislation is critically important to subcontrestors, material suppliers, and their customers
‘that this legislation be passed thia year. ‘

We need your help and support to accomplish the goal of being peid promptly for oue work and ex T
materials, . ‘

Tf you think this will help you, and your customers, plesce check the apprapriate box below, which indicates
youe poeitien and fax, mail or e-mail beck to ug, Thauk you in advance for your help.

YRS 7\¢ - NO . This will be beneficial to my eustomer and e,
: YES X ‘ NOl " I will support this legislation, ¥
ves_ X ' No T g1 Willing to toatify an belinlf of this bill,

Company Name: _AOVARLEn BUILOIN( SysTEar s, TAC.

- Cantact Person: Torr  Farrma

Comments!

—

" *Your indjoation 6f supjsort means tha,f we ize allowed to tostify before House and Benate Committeé
" Irearings thet you ars in favor of this legislation, " Y s ’

" Sincercly,
Bin mlﬁ! ' , ' - '
Government Affhirs ' ,
' PaxNumhbers; (013) 764-2317 = - Mailing Address;  Bill Miller
(816) D42-1235 ‘ . Govermnment Affairs '
L = o : P.O, Box 970 ,
oy g“; ﬁ:i:\pq: ﬂ . °é“§‘r?§g§ 6(7‘6'1’))51n&erce Committee
! . -““ '. ' ( — )
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AMERICAN SUBCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
P.0. Box 480664 Kansas City, MO 64148
Tele (B16) 942-1255 Fax (816) §42-1255
email: kcasa@kc.rr.com

January 24, 2005 '

TO: - Kansas Contractors and Suppliers
RE: ‘The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important provisions to restore fairness and accountability between parties to construction
contracts. ‘

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work and or
materials. ) :

If you think this will help you and your customers, please check the appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES__V L NO This will be beneficial to my customer and me.

YES / : NO ' I will support this legislation. *
YES ___ ; NO . 1 am willing to testify on behalf of this bill.
Company Name: ﬂadx/ AIBsoc s VY <o =

Clontact Person: , lﬂﬁ,/ L?d/ffy

Comments:

*Y our indication of support means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

-Sincerely,
Bill Miller
Government Affairs
‘Fax Numbers:  (913) 764-2317 h _ Mailing Address: Bill Miller
(816) 942-1255 Government Affairs
P.O. Box 970

‘ ;’Wﬂ: EU"LJJ/ s Olétgﬁagfg %0?111 rce Committee
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AMERIGAN SuU BCQNTRACTORS ASSOCIA'! iON

, Greater Kansas City Chapter
F‘ 0.Box 480864 Kansas City, MO 64148
Tele (81n) 942-1255 Fax (816) 942-1255 -
' yemail. ‘kcasa@ke.rr.com . ;

January 24, 2005

TO: - Kansas Contractorq and SuppHers
RE:  'The Kansas Fairness in Construction Conlracts Act (FICC/U

The American Subcontractors Association (Greater Kansas CLty Chapter) has introduced legislation in
Kansas known as The Kansas Feairness in Construction Contracts Aet (FICCA). This legislation requires
timely payment for work performed or materials supplied om private construction work in Kansas, as well
as, other important provisions to restore faimess and accountability between parties to construction
contracts.

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Mclal and Air Conditioning Contractors Natiopal Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kunsas Prestress Conerete Association, The
National A¢sociation of Credit Managers, Fire Spmﬂclers Association of Kansas City, and others belicve
{hat since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this ycar.

We nr:cd your hElp and support to accomphqh the goal of being paid promptly fur our work and or
malerials.

If you think this will help you and your customers, please check the. appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES l/ S NO This will be beneficial to my customer and me.
YES A ‘ NO - I will support this legislation. *
YES . - I am willing to teslify on behalf of ﬂm bill.

Cormpany N (’W F Tl Duthh e 0.8 B, m“ﬂkf%w Ploin loge?

‘ContaciPerson. _ e ?.j "1{0,/ .

Comments:

*Your indication of suppbrt means that we are allowed to testify before House and Scnate Committee
Liearings that you are in favor of this legislation,

-Sincerely,

Bill Miller
Govermment Affairs
‘Fax Numbers: (913)764-2317 : Mailing Address:  Bill Miller
(816) 942-1255 : _ Government Affairs
P.O. Box 970

w c;ﬂ; Sena’iﬁfﬁ%% Committee
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AMERICAN SUBCONTRACTORS ASSOCIATION

GrEater Kansas City Chapter
PO Box 480664 Kansas City, MO 64148
Tele (am) 942-1255 Fax (816) 942-1255"
' ;email; kcasa@kc [F.COMm ..

January 24, 2005

T Kansas Contractors and Suppliers
RE:  'The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subconiractors Association (Grcater Kansas Ctty Chapter) has introduced legislation in
Kansas kmown as The Kansas Fairness in Construction Contracts Aet (FICCA). “This legislation requires
timely payment for work performed or materials supplicd on private construction work in Kansas, as well
as, other important prov1510n5 to restore falrnesq and accountability between pames to construction
contracts.

The Americap Subcontractors Association, along with the Elcctrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Associulion, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The

National Association of Credit Managers, Fire Sprinklers Association of Kansag City, and others believe

that since this legislation is entically important to subcontractors, malerial suppliers, and their customers

that this legtglation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work und or
mafterials.

If you think this will help you and your custorners, please check the appropriate box below, which indicates
your position gud fax, mail or e-mail back to us, Thank you in advance for your help.

YES . - NO ; This will be beneficial to my custorner and me.

YES ; NO ' I will support this legislation. *

YIS NO' IZ ______ I am willing to testify on behalf of this bill.

Company Name: 8 ,4/27;’/?, Wfl’],‘ﬂlzs

_'Cnnmcl Person: _g{gm\,f MEEH}) /\)

Comments:

*Your indication of support means that we are allowed to 'reshfy betore FHouse and Senate Cornrmuttee
hearings that you are in favor of this legislation,

-Sincerely,
Bill Miller
Government Aflairs
‘Fax Numbers:  (913) 764-2317 h Mailing Address:  Bill Miller
(816) 942-1255 ; Government Affairs
P.O.Box 570

&nglﬁmcm# | Sena%gTngCommittee
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AMERICAN SUBCONTRACTORS ASSDCIA‘[ 1ON

Greater Kansas City Chapter
-F’-.O._.an__480554 Kansas Cily, MO 64148 -
Tele (B16) 942-1255 Fax (816) 942-1255
- email. ‘kcasa@Kke.rr.com

Jaruary 24, 2005

TO: - Kansas Contractors and Supplers
RE: "The Kansas Falrness in Construction Contracls Act (FICCA)

The American Subcontractors Association (Greater Kansus City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Aet (FICCA). This legislation requires
tirnely payment for wark pcrformt:d or mmaterials supplied on private construction work in Kansas, as well
as, othcr important pro\nsmns to restore fairness and accountability between parties to construction
contracts. :

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Assaciation, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and othets believe
that since this Icgislation is critically impeortant to subcontractors, material suppliers, and their customers
that this legislation be passed this year,

We need your help and support to accomp]:sh the goal of being paid promptly for our work and or
-materials,

If you think this will help you and your custoniers, pleasc check the. appropriate hox below, which indicates
your position and fax, mail or ¢-mail back to us. Thank you in advance for your help.

YES 2 ; T NO _ This will be beneficial to my customer and me.

YES < : NO A 1 will support this legislation. *

YES . - g\“g 1 am wﬂhng to testify on behalf of Lh:s bill.
Campany Nome: Qamumm p
‘Contact Person: 7 I 2£¢bkll L_ﬂk YNy A M

Comments:

*Your indication of support means that we are allowed to testify before Houise and Senate Committec
hearings that you are in favor of this legislation.

-Sincerely,

Bill Miller
Govemment Aftairs _
Fax Numbers:  (913) 764-2317 - o : Mailing Address: Bill Miller
(816) 942-1255 Government Affairs
P.O. Box 970

nf UF ~'Senate Gor merce Committee
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AMERICAN SUBCONTRACTORS ASSOCIA"I EON

Greater Kansas City Chapter
F.0O.:Box 480664 Kansas City, MO 64148
Tele’(816) 8942-1255 Fax (816) 942-1255 -
~-emall: ‘kcasa@ke.rr.com

January 24, 2005 '

TO: - Kansas Contraclors and Supplers
RE:  The Kansas Fairness in Cons.rrucfron Contracts Act (FIC‘(,A)

The Amcrican Subcontractors Association (Greatcr Kansas C[‘ry Chapter) has introduccd lcgislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important p10v151onq to restore fairness and accountability between partu:s to construetion
contracts,

‘The American Subcontractors Association, along with the Electrical Leaguc of Missouri and Kansas, The
Sheer Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concerete Asso¢iation, The
‘National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
-that this legislation he passcd this year.

We need your help and support to aumnphsh the goal of being paid prumptly for our work and or
materials.

If you think this will help you and your customers, please check the.appropriate box below, which indicates
your position and fax, nnl} or e-mnail back to us. Thank you in advance for your help.

YIS .:/ S NO e This will be bepeficial to my customer and me.
YES _ " . NO 1 will support this legislation. *
YES __ ; NO __ ¢~ I am willing 1o testify on behalf of this bill.

Company Name: ( A 4),@} #077\!.- dﬂ‘“jté

: Contact Person: Qﬁzildﬁ‘ %

C‘nmme nts:

*Y our indication of suppmt means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation. o

-Sincerely,

Bill Miller

Government Affairs

‘Fax Numbers: | (913) 7642317 Mailing Address:  Bill Miller
(816)942-1255 : Government Affairs

P.O. Box 970

A Senate Commerce Committee
%ﬁi‘&fﬂ}; G
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A_MERICAN SUBCONTRACTORS ASSOCIATION
' Graster Kansas City Chapfer '
P.O. Box 480884 Kansag City, MO 84148
+»., Tele (815) 042:1266 Fax (8Y6) P42-125S A,
: , emill keesa@ke r.com

Jumery 24, 3003

S g TO: I’Knmlkﬂﬂﬂpudﬂ\'yﬂonhmu . .

= - RE: The Kansov Fotmess i Consiucrton Comsraem Aos (FIOCA)
Tho Arerionn Sploanpastors Association (Greger Kanseg City Chapta) Bad istzoduosd loghlation in
Kapaas known i The Kanads Fatrneas is Consfmiation Controon Ast (FICCA). Tiys legldwiion recrairoq

timoly prysat finr werk perfrmad onmatriall sigplied on private constrmeSon wook i Zangng, 68 well %
as, ofher inportnt moviion 1o restore fimess and ecdounmbility between pattias to comamuctlon - e

Tho Ameckun Bubcongctons Assouissing, Aloeg with 1be Elsctrisa) Ledgne of Missour! gnd Kansns, Ths
Aheat Metal and Air Conditioning Canimizae) ¥eticns) Asosistion, T4 Katidag Ctty Maporwy
Assoeiption, Natignel Electrical Contiotany Assagistion, Tha Kumsas Provfroas Cengrets Assoviation, The
Nriloas af Cmdit FivoSprinklors Asponiyien of Kansas City, ead stherz balisve
Zut sinoe this legfalayfex {n coiticdlly to nubsoutractore, nsterial suppHers, o thek qustarnars
-that thia lsgialgtion ba pasted this yem. . ‘

We nw&ymhnlp and support to aeacmplish the gaal of being paid premptly for u'ur'wuk ®d ar

Tyou ﬂ:hkthh;ﬁnhﬂpyou mdw.n DgEOIEry plau‘n chock the appeeptisto hox balow, whicl indisarey
your paritiem angd fix, =i or sl back o uz, :"'Mnkfm 0 g<vance B¢ your help,

m_x_,_ . '- NO Tlis will be beneficial to Iy custarmer md me,
Y!S__L NOV___:_'___ 1 will suppais his lagiclatisa,
. M_L " No ' L opn willing to atify an bekslf of this B0
compey News:_CONCLETE /NaTErls, Twe | |
* Gartact Pesbon; baT Carmicsae L.

'thﬂuﬂmdm' mtummuﬁh To {zsufy Loftrs H S:mm'. Dmu:dm' '
'WWMnhﬂmﬁﬂwwm'-m " owse and ;

1

- Bmsarely,
. : ka , : . . . ’ - . . ;
' Govermnent ARirg L T
| FexNpmbers:  (813)7642317 . Muitisg Addseas: Ml
(316) 8421155 : . s g?vnm Af¥airy
. ' : F.D, Box 270

Olntho, Kﬁ 54031

FAN 25 2895 16732 e o o TG 217 e Senateﬁ;}gw?ergggmmittee '
5 : _/-0)%S
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AMERICAN BUBOONTRAOTORB AS'SOGIATRON

' Greater Kanm City Chapter .
F.Q. Box 4ANRE4 Krnaay cli'r MO f4148
‘e, Tele (B16) 9421268 Fax (816) p4a-1255
' % 'Pmﬁﬂl lqcula@mrr.nnm N

Janyary 24, 2008 !

TO: | *Knmna AGC 8pecialty Contraators
RE:  The Kansav Faitmasg in Consty unuon Contracts Aet mIUCA)

' The Americen Syhoontractors Maomaﬁm Gregter Kopiay City Obaptar) ks introduned Jeglalationn :
Ranegs kaown aq Te Kansos Falmess in Copstruation Cantracts dat (RICCA), 'This legislaion requitgs

fimely paymtent for werlk perfosmed ormaferials suplied on P‘:WWB eobatmyetion woulk in Janans, ag well - W }
a;,n :m mitﬁpoﬂm&' pravhlmm fo restb:'e ,ﬂlimas and pcogumtabilily bamenn pn;ﬂas to conemmtiun ; Wy i
C ! i

. 'The American Subaoufraeters A:mlnﬂo’n, ng with the Electrisal Logpia nmmm and Kanggs, The . 4 '
. Bheat Metal and Adr Conditioning Contractord Nationpl Astoriation, The Kangag City Magonsy S

Assnclation, Bleatricpl Contrictons Asgaciation; Tho Kanage Proatress Conorste Ataoo(ation, The
Notloarl Agsoo of cmu: Five Sprinklats Asaocintion of Kansas Clty; aud-athera belieye
that sinoe this Jagiclstipn in orlteally oriant to enbooniractors, mnterinl quppliers, and their ougtotnays

'that i legilslgtion bp passed this year, : . ‘

:J:; h;!aa;l youp help and gupport o 'amampﬁsmhn goolof boing peid prompty fr owwokondor ,

If ysus (ldnk thiz wlll Belp ivou and yuuw ougtomsre, plem check the agpeopriate hox below, which indisates
ov e=meil bacl 7o s, Thavk you in advanes for your bslp,

Yoye pnnl{ﬁyd.nx, 1R .
¥ES 7 : NG ~ Dhis will ko beneficial to yny customer end me, g
' YES —_—, NOI " I will auppovt this lepislation, ¥
o o NOrF7/

PR 1 yim wilking %0 testify on habulf of this bill, ;

Conmpany Namsé: _ 0 X szf’ 4 H $50&. Due, v 3
Umactl'mﬁon' 6""""% QX ' 5o

Unmmnntﬂl

¥

' *Your indioation of sypbors means s wed to meatty befo : .
" eariogs fhai Yy axe fn favor oﬁhi; jwm:n?u’.’ - WY efots Hones and Sensie Cnmmimé

; sdmmly, ' | ¥
BillMiller B . | ' g
Govetrraens A¥(hive L S
| FeRNumbesi:  (915)7642917 . | Mailing Addtossr 531l Miler
(916) 942-1283 ' , a Governvien} Affpits
. CL e .0, Box 970
' , . D " f Senate Commerg@ Commlttee

" | _&z" J ¢ r ¢ /
i " ' Attachment 4/ é
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AMER|CAN SUBCONTRACTORS ASSOCIATION

. Greater Kansas City Chapter
‘P.0. Box 480664 Kansas City, MO 64148
Tele:(B16) 942-1255 Fax (816) 942-1255 - -
ccemail. keasa@kce r.com

January 24, 2005 '

TO: - Kansas Contractors and SuppHers
RE:  "The Kansas Fairness in Construction Contracts Aet (FICCA)

The American Subcontractors Association (Greater Kansas Cily Chapter) has introduced legislation in
Kansas known as The Kansas Fuirness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construclion work in Kansas, as well
as, other important provisions fo restore fau*ness and accountability between partics to ¢onstruction
confracts. '

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Condilioning Contractors National Association, The Kansus City Masonry
Assoviation, Nalional Electrical Contractors Association, The Kansas Presiress Conerele Association, The
National Association of Credil Manngers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, apd their custamers
that this legislation be passed this year.

We need your help and support to accnmphw,h the goal of being paid promptly for our work and or
matcrials.

If you think this will help you and your customers, pleasc check the appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES [5 ~ - No_ This will be bencficial to my custormer and me.
/ NO__ T '
YESJ :
cempnyHlame / rown Pllpek  FFE T Can N€ V
;contaclpcrson: ﬁ/% /ﬁmgx/ )

— %n/fs / br 2. %f (Ml Oy ﬂtz £

*¥our indication of support means that we are allowed to tcstlfy before Housc and Senate Committee
hearings that you are in favor of this legislation,

NO 1 an Wllhug to testify on behalf of this b11}

-Sincerely,
Bill Miller
Government Affairs
‘Fax Numbers:  (913) 764-2317 N _ Mailing Address: Bill Miller
(816) 942-1255 = Government Affairs
P.O. Box 970

f'ij ”hi\ﬂl, Senate Commerce Committee
- iﬁ“ cﬂﬂ}# 0158

“n CHARTEAED CH;.bTEh OF THE AMERICaN SUBCONTRACTORS ASSOCIA" Attachment L/ - / 0 / 0
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AM ERICAN SU BCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
. ‘P.O. Box 4BDAB4 Kansas City, MO 64148
" Tele (B18) 842-1255 Fax (816) B42-1255
emal. kcasa@ke.fr.com

Jnnmry 24,2007

TO: - Kansas C miractors aud Supplicrs
RE; ‘The Kariscs Fairness in Construction Contrapts Aet (FICCA)

The America:: Su. copiractors Association (Great:r Kansas Clty Chapter) bas introduced legislation in
Kansas known as ‘he Kansas Fairness in Construction Contraals Act (FICCA). This legxglauon requires
Hmely payment fo: work petformcd or materials supplied on private construction work in Kansas, as well
as, other iimporwnt srovisions to restore fairness and accountability between pnme.s te construction
contacts. 5

The Americar Subconixactors Association, along with the Electrical League of Missouri and Kaneas, The
Sheet Mera! aud An (Conditioning Coniractors Nanonal Asaociation, The Kansas City Masonry
Association, Naticnal Electricol Contractors Associstion, The Kansas Prestress Concrete Associbtion, The
Natlonal Association of Credit Mauagers, Fire Sprinklers Associntion of Kansas City, aud otheys believe
that since this l:gislation Is critioally imporiant to subcontractors, materinl suppliers, and their eustomers
- that this Jegfsl.iown e passed this year.

We need your iL.elp and support to accomplish the goal of being peid pzamptly for our work and or
meterials.

If you think th.:, will Lelp you and yous cusiomers, please check the appropriste box below, which indicates
your position » 1d fax, mail or e-mail back wo us. Thank you in advence for your help.

ves_>X__ . - NoO____ This will be beneficial to my custorner and me.
« | & -
-YES x NO T I will suppart this legislation. *
. YES , NO [ am willing to testify on behalf of this bill.

Company Na.ne! C\J—r'@)ﬁ)v] S L—*A’U" () ¢— {‘1 Afﬂ.{i)'fj—)

-Cnmact Person _J.I_ QA@‘

Corntnenrs

*Your indica1 un of suppbrt means that we are allowesd to tostify before House and Senats Commitiee
hearings rhat y vil are in favor of thas leglalation,

-Sincerely,

Bill Miller
Government Affairs
'Fax Numbers:  (913) 764-2317 : Mailing Address:  Bill Miller
(816) 942-1255 . Government Affairs
5. ) P.O. Box 970

Qlathe, XS 66051

A CHARTEAED GHAPTE.R oF TQH AMERIC AN SUBCONTRAT "ORG ASSOCIATION

Senate% Tm(ercc%Commlttee
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AMERICAN SUBCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
P.0O. Box 480664 Kansas City, MO 64148
Tele (816) 942-1255 Fax (816) 942-1255
email; kcasa@ke.rr.com

January 24, 2005

TO: - Kansas Contractors and Suppliers
RE: "The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important prov1510ns to restore fairness and accountability between parties to construction
contracts. '

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work and or
materials.

If you think this will help you and your customers, please check the appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES I NO This will be beneficial to my customer and me.
YES [; . NO - I will support this legislation. *
YES . NO 1 am willing to testify on behalf of this bill.

Company Name: 22\}‘ E ) M DSB N Q:’i 7
: ' e
-Contact Person: 7 g 0SS Q{ I )]SA < C bwo

Comments:

*Your indication of support means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

-Sincerely,
Bill Miller
Government Affairs

‘Fax Numbers:  (913) 764-2317 N ‘ : Mailing Address: Bill Miller

(816) 942-1255 : , Government Affairs
' P.0O. Box 970

., o 1 Senate Commer eCommlttee
MJQA% | o= 1S

THE HEARTBEAT OF CONSTRUCTION -
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AMEI'\‘IGAN suaaaNTnAc'rona AssoulA'rmN |

- Graster Klnm Clty Chapter -
| A Tﬂ'ﬂa@.ﬁ:?%fms Faxm?é) Ay
o A ) A mali kexsa@ks.rr.asm

Previaly Contraator

: 'l‘hp Alllllhln ipbnmm Mleumitm (Gmm JRezppy ity Chaptra) han intreduoed leglalation §

KDOWT mﬁ;ﬁ:ﬂﬂ Mm?; gﬁgﬁu:gmoﬁpﬁ” mm Aot Ifd«i) This hal;.lﬂu,ﬁm :equ?t‘pl :

onl private eanebyetion worl in , 1 well g
aﬂ. ugnvhip SStant pravizious i tagihee ﬁfmaan m’ recomtability batwunnmﬂrm cnnm:l'un“ i (%

; - ﬁhmmmm ubmunm Agoctytioh,
| with the Elesiriss] Langue nﬂ\ﬂnmnilnd naas, The
! ﬂmmﬁl !'Fﬂﬁunpl Anioaiatlon, mmmmcu Mnm:ln )
M Bheu:icpl Cruizigtaty Amciummnkﬂm?mm cm&lnﬂwnn The
R Firs Speinkiets Asgosintlon of Kangss le. e&m belicye
mmma nnbnnnmuml. msm upphers, end ﬂl!lm&

ang lmnmn’u:nnmpﬂlhtha goal oﬂming arid promprly for qurwuk eud ox
B
'!'liui.._?_\___k © NO . Thin will bs honeflein! t my surtmmer aid o,
s X 1. wo_ " I will ampport tils Ioglsatian, *
K A No ‘ :mwungmmunhnmumwu.
cmNmé; TH:L. FkévLu co_ . ¥

.
TS

Comnenty ————

"Your indiontieh a3
o y; o) m n:;m tha,t ws m:nfmwed ta mhiy befnre Hm: end Hnmta Comniueé

' TegNmmbwi | 1764287 Madling Addeess:
GRUHL e e
i g roes , . ! PD qur’o |
| . a OM::,REG&OH
¢ i ! Senate ommercecgommittee

' A ONA .'?. : 2 ’/’O -
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AMERICAN 8UBCONTRACTORS ASSOCIATION
| P, poaaeas. Kanaay iy VD 84148
c=_ Tele (818) Q42:1285 Fax (816) p42-1255
' : ¢ smal; keasa@ke.rr.com

Jasuary 24, 2008

Dt TO: . Ramaes AGC Speoialty Cophaokors .
R * RE:  TheKansar Foirness in Construcrian Contracts Aot (RICCA

The Ameriapn Spbeaniracters Associstion (Gregter Kapasp City Chapier) haa intradyoed leglalation in.
Kemans known s The Kansas Falrmess in Copstrjetion Cantracts Aot (RICCA), This loglalation requives .

S timely paymipnt for woek performad orsmaterials sypplisd on privats constryotion woek in Cangng, 88 well .
', 28, othar jbportant provisions to veatora fairness and accountability prwean partiss to consfructon 4

, + The American Suhconirectors Asgoaigtion, alpng with the Elsctripn] Losgue af Migsour! and Kansas, The
b \ fiheat Metal and Air Conditianlng Contractars National Association, The Kanaas City Magony
Agsocietion, Nationa! Elsctrico] Contmorom Assaciation, The Kamean Prostress Concrete Asapoiation, The
S ; Nafional Amnzl'ﬂm of Cradit Managém, Piro Sprinkleis Assoriation of Fanasg Cliy, end othera balieve
K that ainop this leglalstion Is priticslly importagt to sybvontrotots, materinl suppKer, and thefr customears
' "that thiz lagislation b paased this yesr, ' : _

We need your hslp and support to 'acsomplish the goal of being prid promptly for our work and or ) g’

muttecialg, ) - e s

If you think thia will belp you and your oustomars, ploase check the approprinte hox below, which indicates

your pogition and fux, mall or exuil beck o va, Thank you in advnoe for your help,

YR X . . " No . This will bz banaficig] 1o my customer and me. . W
yES__ X NO___ 1 will enpport thig legislasion, ¥

YBS___ . No__X T o willing 1o ta64£y on bebini€ of thia bill.
Compay Nems; P RE PROTESTION SERVICES, [N '
T ConmotPakon; _MARK., CABPENTER

o Commenig;

#Your indisation of support means that we ave gllpwed to restify before ﬁma and Senate Copunities
" hearings that ydg awa in fhvor of this legiafation. T
. Bincerely, v 5
.; 4 : Bi“ m““ X ; ’ 1] '
, . " Govemnment Affhire ' . .
" FaxNumbers: (913)764-2317 . Mailing Address;  Bill Millar

(B16) 942-1255 : . Government Affhirs
' P,0, Box 970

- _ P ome we T Olathe, K 66051

e ﬂH‘mF‘ln MTEIF =] W;EAMH!IDAN ﬁumhgw-nommmmmu_ , ’
. | k Senatti\%om[negeccommittee
= =) )
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AMERICAN SUBCONTRACTORS ASSOCIATION
- _Grmater Kansas City Chapter -
F.0. Box 4608E4 Kansas City, MO 4148 -
e Tele(816) 842-1285 Fax {§16) p42-1255 o
: , emall, kensa@ke rr.oom

Januasy 24, 2005

. TO: | ‘Ranses AGC Specialty Contieciors -
" RE:  The Kansas Fairness in Construction Consraors Aot (FIOCA

The Atoerloan Syhoonjreatara Aseosistian (Grearey Kansng City Chepter) hos introdyocd Jegislation in

Ranens kaown es The Kanzas Falrpess in Copstruction Confracls Act (FICCA). This loglalgtion toquires

timoly paymaent Sy work pepformad ormaterials supplied on private conebustion worlc in Kansas, as well e
ea, othol ithportant provisions io rastbra falsness and scoonmtabilily Detween partles to consfruction - i e
ctintraaty, | : ; : - .

, . The Amisricin Subcontraators Aegociption, along with the Elsctrieal League af Miseour! end Kanses, The

g . Sheet Mstal sud-Air Conditioning Confractard National Association, The Kangng Oity Magenry
Aassociptian, Nationg] Bleamrical Cantrictors Asancigtion, The Kanass Prostress Conozeto Angosiation, The
National Assoojation of Cradif Managers, Biré Sprinkleis Aspacistion of Ransas City, end athera believe
that ainod this leglaletjen is evitiolly impovtang to suboenipactars, magsrial apppliers, and their customers
‘that tida leglelption ba pageed thia yenr. '

We need your help and sypport to ecoomplish the goal of keing peid prompily for onr work and or
nagterisls, ‘ ¥ -

If you phipie thi 'wlll. help you and youv oygfomers, plense chock the appropriato box below, whioh indicates
your position and fix, mail or e~madl back to ya. Thank you in ndvencs for yauy belp,

YES —-—)-g_.a. . O NO_____ . This wiil be benefieinl t my cugtomer and e,
' YES _A... _ NDI g I will syppert this legislation, ¥
+ ¥YBE__ - CoNo___ X 1 om willing to trgtlfy on behilf of this bill.

'Cnmplny.Nm;:; U?-ck Foé‘(‘:@w G, E\r'cd‘ov; T~
: Camctrﬁw: ' Mdr%—t"rfl L \"L-H‘e_

Comments;

' *Your indioatlen of support maans shat we are allowed to teatify before Houge and Senate Cnmuit;ee i
" Ieavings that ypg ave in favor of this legislation, !

: B'l'n:umlv,
© BUMIE .
T Govemment A'ffiiv ‘
' NeyNembew; (913)7642317 ' . Mailing Addsons:  Bill Miller
(816) 942-1255 ‘ : Geyanmant Affkirs
. - i | ' ' P.O. Box 9760
: ) L Olaths, K8 66051
' ‘?'&Mmr:mmam o Senate C}ongl%e Committee

' " QHARTERAER EHAPTER DR THE AMERIOAN QUBELNTAACTONE ASSODIA .

JAN 26 2085 11:18 ' o;3 Attachment L/" 7/
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AM‘ERI’OAN BUBGBNTRAG'FORB ASEOGIAT!ON

rester Kansas City Chapds
F’_P awm@hmw MD M’Mﬂ
RET néeza‘m) %‘1255 Fax (816) 842-1255
. ) : kemsa@Re r.oom.
g Bansas AGC Spscialty Corirsbnm ' '
- m. mmmwmmmmmmfm
' The Amevioen Associution (Rregter Rangas City Dhepter) kos introdneed m

o ummmmmmnmmsmwmwmmn . .
g ! WM@WMm%mmwmwmmmm
L‘ . ) ' Amocdgtion; NI lwm %QMMWMW

Netionsl Asso unﬁ mmwkmmwmm
that dinoe i 1a ig @MNM@M
Mﬂlhﬁmd this yesr. =

L Wa mﬁm&s&emﬂmhmm enaj qfhmgmdmﬂym m:mm ar ' ""v-

ummmm Mm- shack the appronriam hog: belaw, which indioates
mmﬁ;mﬂmmﬁwmﬂmmm you in advinss far your halp.
YES

. o - NO_*  Thawilbgheofiil wmycwRmessodms .
m.___‘/__ NO . 1 will anpport Hia legisisrian, *
. avER__ . v T il ety e el of it
_ J Compeny Neney ___ 'JBM.’_S ﬁ&m’+ ‘
g o= cmrum, ﬂzwu T MES -
' Em; ; ‘
suy dndisatiop of wmwmwimhmﬁhbmﬁmmmcmm&
WMMmhMﬁ W .
:M B
’.' B MGfler ' ‘ e ! ' -
i Gmmmh ‘ - )
| ' BoxMumbook (176217 . | Maltipg Addrocs; Bl Mller
(315)942-1%5 ' ‘ _ ‘ Govamment Affxs
P ro- i ) P..-Q.M-B’?ﬂ
, R T ey Olpfha, X8 65051
v | * : |
o il 1 T Meeambndl

: . . Senate Comme ce Commlttee
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AMER!CAN BUBGONTRAOTORS ASBOGMT!ON

‘ Gmﬁrﬁnmﬁly
Box 430864 Kaensay Clty MD B4148
e Tp:u (818) 942-1286 Fax (816) p42-1255
: . em Bl Keama@ke.rr.com

Jm%mns

TO: © Kanses AGC spgmcmmm -
RE: The Kangay Fairnoess in Gonmwmn Comrols Acr mfcc.a)

mmﬂpbmmmmn (Gmml(ams City Chapter) has introduoed leglalation in

Rensgs known g The Kanyas Fairness in Copstryotion Contraary Amt (FICCA). This leglsistion requizes
ﬁmwwﬁrwkpwmmmmppundm RtR copEityetion woek in Kansag, 28 well §r
as, nmmmmm tanmﬁmmmdmmm botwunparﬂuta mmwﬂan : LU

mmwmmmmmmmmmﬁmmmmm
Sheat Motal sud Air Conditioning Conraatesd Nationpd Asspoiasion, Tho Kansss Clty Masonry
Assoclgtion, Nations] Blestrical Confwactom Assoristion, The Kanaas Presiress Consrsts Amooistion, The
_ dmfﬁl:ﬂhhnf?imm%%m M»M&?ﬂﬂlﬂty&:ﬂﬁhﬁm

legiiation §s aritically importass to subcantraotats, SURDMETS
that s Inglalation be passed this year, = VPRHE

. 'We geed your help mmmtmmunhm goal nfbulagpddwmpﬂyformwwkmdm

Ifyuﬂiakthb'wﬂlhﬁgmmmmmm,plmn chock fhe appropriate hox below, which lndicates
ml

your position aad fiox, esmefl back to ua, Thank you in adviines for your belp.
ra
m, 2& . ‘ Thia wil! be banaficis] to my custespar end me. . '
NO____ 1 will suppers thip logislation, ®

;m_ZS_ .
* Compaay Narae: . i !
| .-wm,_&u;fc@ ,
Commettn.__FE5= 932~ 0195

1 am wiltisrg o toedfy on bobelf of this bill.

| 'quhﬂnﬁmm@mmmmﬂhmmmmnmmmwm
. WNM&uhﬁva ofﬂ\h!mm

. Binosrsly, o
D BMe -
' Guovernment A C ,
" BsxNumbens:  (913) 764-2317 “ Msiling Address;  Bill Millee
(816) 942-1255 ' . Coverpment Affiirs
g | - P.0. Bag 970

Olathe, K8 66051

-. ! ' ‘ ‘ Senolﬁ }omme&)e Comrmttee
|y TR W H'P'“'“'MWMWWWLWHBAumrmw
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AMERIOAN SUBOONTRAGTORS ASSOGIATION

'_Graafer Kanaas City Chepie ;

P.D, Box 4806864 Kensag City ,;}ID B4148 '
e Tele (816) 842-1255 Fax (516) B42-1255
- : : amﬁm keasa@ke.rr.orm :

Jamuasy 24, 2005

TO: '!-’.anm AGC Specialty Contracters
RE: The Kangas H'aimcm in Gan.m-uarian Conyraoty Act ﬂ"IGC;{)

The Amerisan Sybeonrectors Association (Gmatm Ronans City Chaptar) hep introduced leglslgtion in

Renuss known ag The Kansas Fairmess in Copgtrietion Contracss Aae (RICCA). Thia legislation requives .
timely ppynisnt for work parformed otmaterinla sppplied on prvate consirpetion work in Kangns, a5 well '
ag, other lnporiant prrnvhiom 1o septiv, faimaaa angd seconntability bcman 1:E|Iﬁ.GB to cmwtmcﬂnn - b4
ebntmcla C

The Americen Suhcontractors Assonistian, glong with the Flsctrisel League ot‘mnou:d snd Kanses, The |
Sheat Metal and Air Conditioning Couttantpss Nationpl Asdocistion, The Kangag Oity Masonry
Aasociation, National Electrioal Contractons Antagigtion, The Kansas Peostress Oonerete Algosiation, Tho
Metional Assasistion, of Credli Mansgérs, Rive Sprinklein Aspocistion of Rangas Clty, end atheus balieve
thay ainoo this leglslatien is erifoally important to subseniractols, rterisl aupplers, and theit customers
‘that tiis Ioginlation be pagaed this yenr, ‘

We need your help and support to ucnumplinh the goal nfbedng paid promptly for our work and or
materials. .

If you thipl tlip wﬂi help you and snm cusforners, ploaae chack the appropyiate hox below, which indicates
yeyr position and fex, mail or e~meil bock to ug, Thanlc you in advance for youy help,

YES .___i_ o__ . Tl will be haneficipl o my customar snd me, _
‘ YEB - 2 . NO " L will ayppot this lsglslation, 7 |
yBS__ . o ¥ T on, willing 10 1e86ify on bl af i bill.

Compray Nami __{LRGEAS BN IDINC (0

* Conmot Fegsan; Stere Mok oA

Cotuaenti Ao tenvE .

!'You: indication of puppeyi meana ﬂm wa gte f;llnwed to tasﬁfy Dbefore Hnuse end Banaus Cnl'.m::iﬁae
lmatingu that yoy are in favor of th'lﬁ hgu‘.lhnnn

' Simernl_v, '
Bil} Miler : oL . | ' .
Goverzent Affhive - o ,
" Pax Npmbers:  (919) 7A4-2317 C Mailing Addresg: Bl Miller
(B16) 42-1255 : . Govetnment Affhirs

: Cw T N ' P.0, Bax 970
_ . A | Olathe, RS 66051

Senate C(?mmeré;/@) benmittee

| . . /-\7—
"M OHARTERER SHAPTER OF THE AMERIDAN SAJECONTRAGTIIHE ASSQLIATIE
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KCK CHAMBER BOARD
2004 CALL LIST
(1/04)

Mesting date Meeting localion
Meeting time Other
First [Last [Company / Atiendance
Russ ela |Great Wolf Lodge 913-299-7001 *
fan ista [El Centro knc 913-677-0100 ext 167

osana [Privitera Biondo Mark One Electric R16-842-7023
Murrel  |Bland Mlyendotte West 913-768-5565
left aer Kansas Speedway 913-328-3300

at Women's Chiamber B16-512-5020

isa  [Cantwell I(CK JayCees 13-321-0629
ICindy |Cash [KCK Chamber 13-371-3070

il ICrand=a Zimmer Raal Estate Services 1816-474-2000

ne  jCumming KU Med Center 913-588-1293

Ray  Daniels CK Public Schools 913-551-3200

iK Dunn, Jr. JE Dunn {816-391-2604

ill imer  Wyandotte Health Foundation 913-371-4033
Wayne Frankdin SBC 13-676-0300
Jim Gartland The Woodlands 13-299-9797 ext 21

at aunce HCK Community College Endowment Associationt913-596-5800
Gary D. Security Bank of KC 913-831-2052
FIRST |[LAST OMPANY HONE ATTENDANCE

?ce Committee

me

Senate COTQ
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Mike  |Guarasci Procter & Gamble 913-573-0254
Bob iGutierrez Art's Mexican Products 3 3-371-2163
Mae  Marbor Target Communication 913-486-0872
d Honesty st Harvest Bakeries 913-287-6300
Evelyn Hudson | eadership 2000 913-371-5200
Les Jofnsan uglass National Bank 913-321-7200
Kevin  |Jones IATMOS Energy 913-764-0531x241
John J. |Jurcyk, Jr. cAnany, Van Cleave & Phillips 913-371-36838
Gamry | Kemp KC Building & Construction Trades Counci 816-835-8485
Chris  |Lopez Mid-America Sign Company 816-753-1144
Wendall Maddox United Way of Wyandotie County 913-371-3674
Carol  Marinovich Mnified Gavemment of WyCo/KCK 913-573-5010
Mark  [Myer JUMB Bank 913-573-1036
Joab Oz Able Employment 913-281-1600
Jim Paquetie Providence Healkh 9313-596-4951
Rab Pearcy Pearcy Tice Krizman Communications 913-321-8989
Ray  |[Reuter KAZEN 913-851-2420
Teiry  [Robinson Robinson's Delivery Service 813-281-4852
Pat Sedlock at Sedlock Commercial Real Estate 913-334-3333
Erv Sims t. Carmel Redevelopment Carp. 913-621-41 11
Steve [Terbovich WNarthwestern Mulual Financial Network 913-676-8017
urney General Motors 913=573-7206
ay Ninyard Story Construction Co. 913-254-7617
Al Walker Hansas Gas Service 913-319-8702
Kaye  [Walter KCK Cammunity Collegs 913-288-7269
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AMERICAN SUBCONTRACTORS ASSOCIATION

: Greater Kansas City Chapter

P.0. Box 480664 Kansas City, MO 64148
" Tele (816) 942-1255 Fax (816) 842-1255
' emal: kcasa@Kke.rr.com

Janmary 24, 2005

<

TO: - Kansas Contractors and Supplers
RE: The Kansas Fairness in Construction Contragts det (FICCA)

The Ametican Subcentractors Assqciation (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA), This legialation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
2, other important provisions to restore fairness and accountebility between pasties to construction
contracts, ) i

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Mera! and Ar Conditioning Contractors Naronal Association, The Kansas City Masonry
Associgtion, Nationsl Electrical Contractors Association, The Kansas Prestregs Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas Cify, 4nd others believe
that since this legislation is critically important to subcontractors, material suppliers, and their cistomers
- thet this legislation be passed this year.

We need your help end support to acéomplish the goal of being paid promptly for our work and or
materials. ‘
If you think this will help you and your customers, please check the appropriats box below, which indicates
your position and fax, mail or e-mail back to us, Thank you in advance for your help.

YES _L__ : NO S S— This will be beneficial to my customer and ms,
‘YES ___4 . NO ' I will support this legislation, *
YBS __ [l

" NO 1 am willing to testify on belalf of this bill,
Company Name: /_{ S Slcl @(1-577 Ca

' ; /:-1 C » .
'Clontact Person: _tlz Vass % S5 £

Comments;

*Your indication of sqppbn means that we a;re allowed ta testify before House and Senate Committee
hearings that you ave in favor of this leglslation.

-Sincerely,
Bill Milter
F g Government Affairs .
‘Fax Numbers;  (013) 764-2317 : Mailing Address:  Bill Miller
(R16) 9421255 . . Govemnment Affairs
c o B P.0.Box 970 _
- : Qr‘] ﬁ:'ﬂ ' Olathe, KS 66051
: O T . Senate Commerce Committee

© Y HEASTREAT OF CONSTRLCTION - - [2005 '

“A CHARTERED WAéTEﬁQFTHEAMEF!!GANSUB:ONTMFDHSAssocu : ) .
~ Attachment 4‘“ 7 7
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K

| AMERICAN S8UBCONTRACTORS ASSOGIATION
T omﬁlhl . ‘:‘geg)mm- L

e

<

Beeey 0, <

TO: | e AGO Specialty Conttaspors |
RB: mxanmm Conspyotion Consraats det (FICCA)

"' Thp Anncioan Bybrontrector Azsocisticn (Gregte Basass City Chepter) has infradaeed Jeglsliion i
Repans known a4 T Kansas Fairmees tn Copgtryction Chmwmda(-‘?'!ﬂﬂ). Thiskslael';ﬁommum -
MM%MWW&@Mﬂvmmﬁmmhmguw ' by

, umwmmmﬂmmmmﬁ iy between partios to canpimegion v

r

; WMBWMWMEMh&Humm Mlm&mﬁﬁe.
. Ghest maxh Ade Comilitioning Corgraimar) Netianal Asvosistion The Kangay Clty Mag
Assorigtion, WWApmmmeemMam

Ty Ngtlonsl of Credit Mansgers, Pire Sprinklaiy Asooistion of K City, and ofbess bekievo

ths sino thia legislation i3 crftioglly important tn qubcanimotors, material supplicm, sad St aysmme
fhst thin Iaglalation b padsed this yeur, - : -

. Wemuedyoue bty et vppon s mosrpla 0 golof bing et mply s ot vk nd . L

Tfmm'ﬂﬂl;nﬂhip miyﬁrnnushm rﬂhwkﬁbawﬁ ts hox below, which indicates
¥oir posttion Hﬂﬂﬂﬁ. ng:!nwlﬂbnkm s, m’bﬂfﬁmm advance for your hafp,

S

YHB,.I_.____,_,_ iy 1"0——-—;----. - Tiua will ho beneficlal to my cunamer and me,

X’EB_L_ NO,___.._._ L will suppact tia legialation,

m . i ' ND_______,' T gm willting $o teatify on hekalf £ s bl

oy WS (tushuchon (o
N _ y N

' ™Your indisation of prphort mags iyt e i f 1o -
" bt Mmumm«m ntwnm?ﬂgwnd. eitdy boftwe House and Senato Camunittos

i M

_ BIlMADe L
s g J : ' 2 ¢
Fep Nemberd:  (919) 7642317, ;
o | @osmanes e M
v, - - ! ' P-or ﬂqﬂB’fO

e o Ana Olahe, K§ 66051 ‘
. ' ': ' Senate Commerce Committee
SR S Shes

vy A = f. . . !
! 3 me.wmemmmmmmanammmw Attackiment /,/ - 7?
Do : : . achm
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AMERICAN SUBCONTRACTORS ABSOCIATION
. " Greafer Kansas City Chapter : .
P.Q. Box 4B0BA4  Kanaas City, MO #4148 |
' vay ' Tele (816) 942-1286 Fax (816) p42-1255
' o pmiﬂ: keasa@ke.rr.com

Jarmary 24, 2003

TO: ' Kaneag AGC Speoislty Contantors -
RE:  T%e Kansar Rairness in Congiruction Cotsraats Aot (RICCA

The American Spboanfractors Association (Greater Ransae City Chapter) had intradweed Jegislation in -
Kanaat known as The Kansas Fairness in Constryotion Conspaops Aot (RICCA). Thi leglslation tequires

timely payment for work pepformed ormaterials sypplied on private eqnetryotion work {n Ianaes, as well Ly
4 . &, other ihportant provisions o restarn fairness and accountebility batwean parties to congtrnogjon ¥
i mm- v i . . . ' z i

The American Submmn;n Aapocietioh, along with the Electries) Laagus of Missour} and Kansas, The
8heet: Mgml and Air Conditinalng Comractard Nationp) Association, The Kangas City Maponsy
Assoo]yiion, Nationa! Blecttical Contriotom Apgocintion) The Kansas Pronjrass Consrets Ampsiption, The
Nstional Agsoaistion of Credit Managers, Five Sprinklaia Association of Kanpna City, and athers believs
tit alnos thia legialation ip oritiokily fmporient to subooniractor, material sypnliers, and their casiomare
‘that thig legislation be passed this year, ' ‘ 4

We nosd your help and suppatt to seccmplish the gosl of being paid promytly for owr work and or
m‘llilh. L M '

1f yon thipk this will hmaou and your euatomars, please chock the appropriate hox belaw, wiioh indicates

your pnp#bn ond fimx, or g-mail back to ya. Thanlt you in advancs far yauw help, 7
ves X . .‘ NO____ This will bo beneticinl fo sy customer and me, | =
yes_X_ . No___ " 1 will support fls logialation,
. YES . No '

: - T am, willing to tostify on haltalf of this bill,
. Company Name; _Lﬁ.du/;’  STREET GLasS (o | . ;
g T Contact Pesiton; LolBB PRALER gﬁé&%

v Cowrzmentg:

' *Your indioation of suppart means tm wo are sllowed to testify befare Hnuu and Senaﬁ Commmed :
* hearings that yog ere tn favor of this Iegialation. -« ‘

. Sinoercly, '
i Bill Mille : gk
| T Govormnemnt Affir o ‘
" FexNnmheni:  (913) 7642317 . Mlling Addsess;  Bill Miller
(816)942-1255 : . Govammont Affidrs
. o , ' P,0. Box 870
5 :I 2 ] E Olath, KS 66051
| el oraserme '

. "M OHARTERER CHARTER OF THRAMBRICAN QURCONTRACTONS AREODIATION

Senate CommqrgejCommittee

— —

Attachment d—/“ 7617
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' b . ' ' : i
MRIOAN .Umm hlﬂOGlATlON

| E N a1t S
I-'. , T*t' mm—"laﬁs "'l;

TO: ' K ,.AGC Contesctom ' .
: mé‘mm u&mﬁmum

RE:
B e o e Lo ”Wﬁ:
provistons

. 88, ofhoe iniportant o wetieg falmne) tod es mpd-b
1€ yom thipk thlp will belp youL end yo plabg ohat e et i o, kA i
mﬂ%m‘&w uou’;'htnn you in advinee for your help. _ 7
; ' B
vis, X . . O Thhwilommblivayosemembns
vas_X_ . wo__" Il gt s bgilen, ¥
B o xu,mqummmatﬂmm

- &WNMI MC(ILE_*‘WD Sounp JINC, T K
v 'Dmm W ﬂ%/mang | -

 — WY 2z )i 4 2EF paip - swisFipss /:-gé £ rrop)is

' wwwmﬁmmmﬁuwmmhmmn—mhwm

' wwmmhmmm -

: MI o ‘l‘i(.l
! MM B 5
" Gavmmm ’ | : ,

' By Numbeot; os mﬂg - - Muling Addeew  BiMw

' ' ' 2.0 Ry 970

r ,I . A : Senate Commerce ommittee
ek <=0
e |

4 ‘&ﬁﬂlmmﬂ'ﬂimmmmu’m Attachment 44 '7%( 7
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AMERIOAN SUBQQNTRAGTORB ABSOGIAT!DN

Granfer Kansas ity Chapfar
F.Q Box ARQRR4 Kanaas Clty, MO 84148 ‘
e, Tle(a1a) :19-1255 Fay (816) p42-1255 i of
' : E i Keasa@is.rr.oom R

Jammary 24, 2003

1 L

=% TO: | 'Knmqs AGOS solalty Coptasiors
* * RB: TheKangar Fa a2 in Gonm'uauan Canfraots ot mracw

The Amerionn Sphennirastora Atscalation (Gre éa ater Kanang Clty Chpptey) has intradyeed leglalation in . .
—_ Kensng known g The Kansas Fairnase in Cofiptryction Comitraats dot [FICCA), Thigs logislstion requives

T Hrmaly payment fay workk performed ormateriali ssfislied onprvate constyation weels in Kansns, ne well "
' . B, ﬁﬂ\;raiﬂpormnﬂ provisions fo reatbrg ,fdmm and pecountability bstwsan pqrﬁea to comwuouqn ' B
; ohnim ) . {

, . Ths Amerioan Suboonfractars anlrpﬁoh, along with the Elsctiisn! Laague nfMinm;rl aud Knngas, The
Coh ,  Bhest Metel and Air Conditioning Cantractop Natiensl Assoniation, The Kansag Olty Magomsy
Amninﬁun. N?ﬁmui Rlooprical Contraotom Asgaciaiion, The JRensas Prarmress Oanoyoto Asgoalation, The
i : Notionsl Asaosielies of Cradit Manngdrs, Fize Sprinklaq Assooiston of Eansae Clty, and athets helieye .
; that slnop this legialation {s orltiohlly %mpnﬂant to syboonivactars, Aigtertal syapliem, und their cusinmas i
that fhis laglslption ho paaned this yeur, » ; ; "

We ﬁ;ﬂ yow lwlp s0d mupport o nﬂanp!lih the gowl of baing paid promply fov ane werlk and e ! e
nt o .

- 1 yom thilple vhip wdl help &rou ond ynm oysfommere, H]”“ chack the apprapriste hox below, which indisates

P ' your potlfion end fi®, mall or e~mnil back to ng, Thank you fn ndvanos for youz help, .
. "&“l!‘ "
YEB _X_ b : Thia will bp baneficial to 1y cystomar and me, .
) ves_X__ wo__' I will pyppac this ogalatian, ¥
. VBR___ No__ X _ 190, villing 10 Yostify on helinlfaf M Bl . |

O commyeniy _ MeElreyls Tne. B -
] | v-F v, T = 1
X o tﬂnml'a&nn' Dan . Beal i -

" Comsnenis ‘ o S ' -

. " *Vour indicatian of support means ﬂmt wa e allowed to mtiip efore House and Senats Cmmniitaﬁ
, : !mmlnga that van ate ia faver ufﬂlip haialhunn.

A

", ! ', ﬂnﬂﬂtﬁw‘ l:}‘:l
! BuMie e . R . .
v ! mvmtm ' ' 5 ' .
\' ' Fax Numben; (913 754-3;317 C Msiling Address:  Bill Miller
9401255 : Govesmang Affirs
P . ‘ 7.0, Box 970
; ' | ' " v Senate C mm rce Commqttee
Il "t ; L 1
S | TEgmsTBROTCNTROIAY
, Attachment Ll[ %
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AMERICAN SUBCONTRACTORS ASSOCIATION
Lo, ' _Greater Kansas City Chapler .
MO, Rox 4RQGE# Kanaaw City, MO 4148 '
=, Tela(318)042-1255 Fax (6718) p42-1255
' . mall: keaza@ke.r.oom

Ty 24, 2005

St . T Kopssg AGO Specislty Contvaeiors " !
*  RE The Kansaw Fairneds in Congtryovion Compaaty Aoy (FICCA

Thp Amerioan Spheontracters Association (Grester Banses City Chppier) has introduecd leglelation in .

a4t Kansas lmown ag The Kansar Fairnegs in Copstryation Contragrs Act (FTCCA). This legislution requires ;
v timely paymest for warlk perfarmed ormateriala supplied on private conghuotion wotk in Ranssa, ad well ;,. .
86, other ishportans provisions to restive fadeness and sodountability botweon perties to constmotion ¢4
Ubﬂm- | : 1 v . s 3 IR

, + The American Subconjractors Asgoolgtioh, along with the Bleatrics) Leagne of Migeotr] and Bgnaas, The .
r \ Sheef Meial and Air Conditinhing Cpnivaistars Notionpl Asseaiation, Tho Kanses Oity Megonry
Aasociption) Najienp! Blestrical Contractars Asgosintion; The Iansas Prastresy Canorets Algociatien, The
X - Nutional Aseoojabion of Cradit Mansgem, FiseSprinklets Agrnciatian of Runsas Clty, aud others balieve
that ainoo thia lagielatipn is eritioslly important to subconiyaciors, rugteriel guppters, and theit cstnmers
'that thix laglalption be prased thid year, : ;

v We need yoyr help and support to scooroplish the poel of being paid promptly for uur work and aor '
L mﬂl'ﬂdﬁhx . . ) 2

If you thipk this wxﬂ he, a.lYou and your oustomers, pleage check the appraprigfs hox below, which indicates
yae poaition and fux, mall or exmail beck fo s, Thaulkt you in advencs for youy halp,

. g
YBB_.L\g e NO Thin will be benefieipl to my cugtamer and mie,
: YES _/S_ NOI " T will qupport this lesgislation, ¥ :
- .. ' o 1 t helnifofthisbill. | |
y YEE._,.__...... i .%_ o willing to togtify an :Jo-rf. SB(..HB.IULF AT
Company Nawms 1 DWET DAywacl (o, e
Commtpston; B, DIGLEL, TREAS

Commeaniat

. ‘ ' "Your indicatiem 6f suppott moana ﬁxp,t we are allowed to teatify before ﬁousn and Senaé; Campalited -
" Ticorings fhet yon are tn fyvar of this legishition, - "y :

'
'

: Sincerely, ' %,

. BUIMils I ” _ . 5

" Government Affhit ' : ' _
" Hox Npmbers: (913; 7642317 C Malling Address;  Bjfl M3ller
(816) 942-1255 ‘ : Govesment Affairs
. e e ! - P.0, Be3t 970
' : : . ' ' . Olsthe, XS 66051
' ;o ' " I I : Senate C e Committee
: ™G ATAr o ey - \0%%

| " OHARTERBR GHAPTER OF THE AMERICAN SLVCONTRAGTIRE ASSQE/ATIE)
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AM‘ERICAN SUBCONTRACTORS ASSOCIATION
- Greater Kansas City Chapter - '
P.O. Box 480664 Kansas City, MO 64148
. . Tele (816) 042-1255 Fax (816) p42-1255
: : emall: keasa@ke rr.com

Janwary 24, 2005

TO: ' Kensas AGC Specialty Contraciors E
RE: The Kansas Fairness in Construction Contracts Act (RICCA

The Amerioan Subcontrectors Associstion (Gregter Kansas City ﬁhnptar) has introdyced legislation in

Kansas known as The Kansas Fajrness in Construotion Contracts Act (FICCA). This legislation requires

timely payment for work performed o, materials supplied on private conatmation work in Kanspg, as well T
as, other jmportant provisions to restoro fairness and nccountability between parties ta construction LT
obntracts. ‘ ; : ‘ o

The Amsrican Subcontractors Associstion, along with the Elactrical League of Missouri and Kanses, The

Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry

Association, National Electrical Contractors Assaciation, The Kansas Prestress Conorete Asggociation, The

National Assocjation of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe

that sinos this logislation is critioally important to subcontractors, material syppliers, and their customers

‘thet this leglslation be pagsed (hig year, :

Wo need your help and support to accomplish the goal of being paid promptly for our work end ar ' o
materlals, . - -

1f you thipk this will help you and your oustorners, please check the appropriats hox below, which indicates
your position m/d/l‘ak, mail or ¢-mail back to ws. Thank you in advance for your help,

YES __L"; 3 NO' — This will bo benoficinl to my customer and me.
'YES' o — NO ; . I will support this legislation, *
. yBI__ &7 No I am willing'to testify on bebinlf of this bill.

Corupany Name; COMe:?q/ _ésrz cneds, %sréms S :
X 'CuntactPer'son:II L',wr}y‘ Z’ I /"Ec?_/’—t—-é,wi | - %

Comments;

" *Your indication of support means that we aro allowed to tastify befors House and Senate Comunittec -
" hiearings thet ydu are in favor of thip lepislation. . .

+ Sincerely, n i
Bill Miller - . :
Government Affhire S .
* Fax Numbers;  (919) 764-2317 : Mailing Address:  Bill Miller
(B16) 942-1255 ‘ , 7 Government Affhirs
Co i ' P.0. Box 970 ;
A A . Olathe, KS 66051 _
:- ng ;! I, ’ l: \.‘rﬂﬁ:sg h : Senatgfimgege Committee

Received Time'[an.23.M12 500 )PAMERCAN BuBCONTRACTONS ASSO! Attachment L{ ” % %
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AMERICAN SUBCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
~P.0.Box 480664 Kansas City, MO 64148
Tele (B18) 942-1255 Fax (816) 942-1255
‘email; kcasa@ke.rr.com

January 24, 2005

TO: - Kansas Contractors and Suppliers
RE:  The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important provxslons to restore fairness and accountability between parties to construction
contracts. :

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work and or
materials.

If you think this will help you and your customers, please check the. appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES ZE . NO This will be beneficial to my customer and me.

YES NO I will support this legislation. *

-YES : NO % I am willing to testify on behalf of this bill.

Company Name: RLIAH BqLelmg MKQQ,ALS Lt
‘Contact Person: m\\e'?\ C{r'gu&m-\a 0[ (3 -32) ‘ 3229

Comments:

*Your indication of support means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

-Sincerely,
Bill Miller
Government Affairs
Fax Numbers:  (913) 764-2317 N o : Mailing Address: Bill Miller
(816) 942-1255 ' Government Affairs
s g P.O.Box 970

.”Jt ; R Olathe, KS 66051 _
o % b | Senafg C?E}Bear_ge Committee
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A_AQERICAN-SUBOONTRAOYORS ASSOCIATION
- ' Greater Kansas City Cha - E
P.0, Box 40RE4 k-:maqym ,’li!lg 84148 :
vee . Tele (816) 0481235 Fax (816) Bd2-1255 e
' : © omall keasa@ke.rr.com '

" . TO:' Roneas AGC Spocislty Contractors ' .
. " RB: The Kansay Fairnsss in Construction Comtracts dor (FIOCA)

" The Amerioan Syboontrastocs Assoplation (Greater Kanans Clty Chaphy bas intendused lufhlnﬂon In.
Kansgs known as Tha Kmgay Falrmess in Conatryotion Onntraarua( 7CC4). Thia legislation yoquirgs :
i B thmely paymant for work performad or.materials supplied on privats conatruotion work in Rangas, a3 well " g
, , 88, othet imhortant provisiona to Testore fairneas and asesuntability batween parties to congiruotion di
. obntracts, | ‘ . - . L -

; + 'The Aserfenn Subcontraotors Assoniatioh, Along with the Bleotrlon! Leagus of Missouri and Ranaes, The',
\ . Bbeet Metal and Air Conditionlng Conmaztor Nationsl Asnociation, The Kenass City Masoney
Assoplation, Notlons] Rlstrloal Confractors Assacigtion, The )Xansas Prasteess Cancrets Association, The
: Natlons] Assooialon of Credit Managées, Piro Sprinklery Assoaiation of Kangas City, aud athers balfeve
tut ainoe this legidation js critionlly importangs ¢ suboantsactors, material aupplers, and their custornays
-that this Iaglalation bo paased this yess, ' : ‘

wmﬂﬂwm and suppost to scoemplish the wlofbdngpnidpmmpwm;urworkndor ' -,
m 5 o , . " '

1f yon thipk this w:Il help voty and your oustomers, ploage check the approprists box below, which indicates
' youie position and fine, mei or e-madl Back 1o g, Thaalk you in advenios for youv help,

YBS PP ' NO ‘ This will bs beneficis] to my custoret end me,
. YBS L . NO‘ " L will suppert this laglalation, ¥

. oovER__ . NOZ Lom willing o tostify on bebiifof thig hill. .
v WNM:MHQ Pro«ém(s, Lue 1

| ’Cunnlut!’arhnn:l. ("h%rﬁmmdr

K Commentg ,
| ‘ *You ind(cation of support means tha,tl wo are allowed te testify before ﬁwu and Benaéé Comumniftes -
' hoevings that you are n Gvor of this laglghon, .« - ‘ '
: * Sincerely, o T | ’
. BUIMly N
T Govemment Affaby ' )
| RoxNumber:  (913) 7642317 . . Mailing Address;  Bill Miller
(816) 942-1255 ‘ ; Gavernment Affeira
' 'y q A ' : P.0. Box §70 .

! i W - ‘Seﬁé;% (_Z?rlwgeﬁt)ce Committee
¢ [ Phmmamanmoayaron 435

Received TimemTan. 25, # 4:'33P:‘vwrﬂ'”ﬂwmwwwmAmcmﬂaw R e



AMERICAN SUBCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
P.C. Box 480664 Kansas City, MO 64148
Tele (818) 942-1255 Fax (816) 942-1255
email: kcasa@kc.rr.com

January 24, 2005

TO: - Kansas Contractors and Suppliers
RE:  'The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important prov151ons to restore fairness and accountability between parties to construction
contracts.

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year,

We need your help and support to accomphsh the goal of being paid promptly for our work and or
materials.

If you think this will help you and your customers, please check the appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES NO This will be beneficial to my customer and me.

YES NO - I will support this legislation. *

e

YES NO . I am willing to testify on behalf of this bill.

Company Name: 6MMMIJ/ W\ﬂsmpw ,_LVl (@ Sle-z2¢ —|oto
\JOV\KE'@sMMMPLM@MPYmc_ com,

‘Contact Person:

Comiments:

(o ’MW\ (o

*Your indication of suppbrt means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

Sincerely,
Bill Miller
Government Affairs

‘Fax Numbers: ~ (913) 764-2317 - ‘ Mailing Address: Bill Miller

(816) 942-1255 ‘ , Government Affairs
s, P.O.Box 970

V\(Hl“j L,f : é)éar%fé( %gﬁr%%erc Committee
-sus on-)gmrglh . 7 {,O%
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memcm suacommcrons ASSOCIATION

' Gresfer Kansas City Cha
P.O. Box 430884 Kansas City % 64148 .

6 Tele (816) 042-1335 le (B'l B42-1255
' 0 emall keasa@ke.T.com |

R - TO: . KmuAGCsmddw
T © RE ﬂdKaﬂﬁﬂFaimﬂlmChMﬂmon Comtrants Act tFICCA)

o Ametiopn otors Association (Groater Kapens City Chepten) bas intmdunad

: mkmm hwnmhmm ag5 in Copatruction Contracts dot (FICCA), This l:ﬁﬁun eqires K

: timely peyment for wark p or.aierials pRapiied on privats workt in Kangag, s well )
3 ' u.oﬁuhﬁpoﬂantpmwmmmﬁmmmdmunta bstwannparﬂmnmpundon : P

'I'haAnmim Fuhcantmotors Mﬂmﬂﬂﬂh alomp with the Hlactripa) Lesgne nfMimmﬂqndenl.
Sheat Motsl snd Ahcmdiunnlnscmmmunnplmmm Tho Keuass Oity Masamsy
' Associggion, Nati nmnlcmmmm&mmmmmmmdmm
. . Natioan] Agsn of Credit Managers, Rire-Snrinkleiy Asannistion of Rezsas City, and otham belteve
thas aino his tegialetion 14 cotloally ieportags 1o subranimestoss, mytarinl quppliers, and fhtr ousiorers
that this leglelgtion bs passed thia year, .

; Wamdyouhlpndmmpmm:mmmmhﬂm goal upbnmgpﬂdmmﬂybrmwmtmdw

If you thhktl!hmllh;lmmuﬂymmmnmm nlma cheok the approprisin bax below, widah indicates

your position and fix, e~mail haok to us, Thank you ip advenes for your help. S
YBS . . ~ No This will be beneficial fo 1wy customsr md e, hir
yBa_ X No__ % __  Iwillonpport s legislasion *

YEB . ,_12{0.______. I gm willing 10 teatisy an holinlf of this kill.

A

’ * Gantnct Pechon:
Copuneniy
o wmmmmammmﬂmwemnﬂnwﬂmmmmmmmwm
hmmlhntmmhﬂwnwfmhgi '
| md!h o . 7.
» - Goverumest Airs - - |
' ' FaxNntoheed: (913)764-2317 ' . Malling Addrens:  Bill Miller
(816) 942-1255 ' ; Govanment Affaim
", ' ' P,0. Bax 970
" ' Olnhn, KA 64031
! Senate Commerce Committee
: ="}
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AMERICAN SUBCONTRACTORS ASSOCIAT iON

: Greater Kansas City Chapter
P O. Box 480664 Kansas City, MO 64148
Tele (B18) 942-1255 Fax (816) 842-1255
-~ email: kcasa@kc.ur.com

January 24, 2005

TO: - Kansas Contractors and SuppHers
RE:  "The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important prov151ons to restore fairness and accountability between partles to construction
contracts. :

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work and or
materials.

If you think this will help you and your customers, please check the.appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES k : NO This will be beneficial to my customer and me.
YES 25 . NO ) I will support this legislatim;. *

"YES | ?{ ™ NO I am willing to testify on behalf of this bill.
Company Name: —ﬁ" 1 O Mﬂ\- sopc™

'Contaét Person: | BNH’ ﬂ b —r:\.'r (q.dt ‘
Comments: U'n“ bo 0“-4' e‘p J‘oth - Lu.kmn MDIJ-—

*Your indication of support means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

-Sincerely,

Bill Miller
Government Affairs

‘FaxNumbers:  (913)764-2317 : Mailing Address:  Bill Miller

(816) 942-1255 : ‘ Government Affairs
. ' P.O.Box 970
J i
’(‘ Nlathe K& A6NST )
Ew};\f ]ﬁ\ﬂf % h - Senate omm%ce Committee
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AMERICAN SUBCQNTRACTORS ASSDC!AT EON

Greater Kansas City Chapter
P.0O. Box 480664 Kansas City, MO 64148
Tele (B18) 942-1255 Fax (816) 942-1255
-email: kcasa@ke.rr.com

b wase——

January 24,2005

TO: - Kansas Contractors and Suppliers
RE:  'The Kansas Fairness in Construction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). This legislation requires
timely payment for work performed or materials supplied on private construction work in Kansas, as well
as, other important provisions to restore fairness and accountability between parties to construction
contracts,

The American Subcontractors Association, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contractors National Association, The Kansas City Masonry
Association, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The
National Association of Credit Managers, Fire Sprinklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontractors, material suppliers, and their customers
that this legislation be passed this year.

We need your help and support to accomplish the goal of being paid promptly for our work and or
materials.

If you think this will help you and your customers, please check the appropriate box below, which indicates
your position and fax, mail or e-mail back to us. Thank you in advance for your help.

YES 2§ T NO This will be beneficial to my customer and me.
YES X NO . ¥ will syppart il spislation, +

-YES | e | NO X I am willing to testify on behalf of this bill.
Company Name: 1~ 5 V. Ine

:Conta;:t Person: P@Tél{ L F RAW 0{; esn
Comﬁents: |

*Y our indication of support means that we are allowed to testify before House and Senate Committee
hearings that you are in favor of this legislation.

-Sincerely,
Bill Miller
Government Affairs
‘Fax Numbers: ~ (913) 764-2317 - I Maifing Address:  Bill Miller
(816) 942-1255 Government Affairs
P.O. Box 970

Nlathe ¥Q RANS1
;5; h Sen(a);? Ci:;mBerce Committee

newmm :
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AMERIOAN SUBCONTRACTORS ASSOCIATION

Greater Kansas City Chapter
P O: Box 4806864 Kansas City, MO 64148
. Tele:(B18) 942-1255 Fax (B16) 942-1255
' ~email: kcasa@kc.rr.com

January 24, 2005 -

TO: ° Kansas Contractors and Supplers
RE: The Kansas Fairness in Consiruction Contracts Act (FICCA)

The American Subcontractors Association (Greater Kansas City Chapter) has introduced legislation in
Kansas known as The Kansas Fairness in Construction Contracts Act (FICCA). “This legislation requircs
timely payment for work pcrfcrmed or materials supplied on private construction work in Kansas, as well
as, other important provmum ) rcstme fairmess and-accountability between parties to construction
contracts,

- The American Subcontractors A:\socmtmn, along with the Electrical League of Missouri and Kansas, The
Sheet Metal and Air Conditioning Contreactors National Association, The Kansas City Masonry
Assaciation, National Electrical Contractors Association, The Kansas Prestress Concrete Association, The

‘National Associslion of Credit Managers, Fire Sprmklers Association of Kansas City, and others believe
that since this legislation is critically important to subcontracters, material suppliers, and their customers
that this legislation be passed this year,

We need your help and support to accompllsh the goal of bemg paid promptly for our work and or
materials.

If you think this w1l] help you and your customen pleasc check the appropriate box below, which indicates
your pasition and fax, ma]] or c-mail back to us, Thank you in advance for your help.

YES sl T Ny This will be beneficial to my customer and me.
vEs o~ . NO “'____ 3wl et it Teghilatlon.

YES __ o I | NO . 1 am willing to testify on behalf of this bill.
Company Name: “(,(j.b. E-ﬂ  ulll OA r n.anf Is\.r_._.

lC‘onta;:.t Person: _ S L\Ara\g |. r\NL/

ér;mﬁents: |

*Your indication of support means that we are allowed to testify before House and Sepate Committee
hearings that yeu are in favor of this legislation. '

-Sincerely,
Bill Miller
. Government Affairs
‘FaxNumbers:  (913) 764-2317 Mailing Address:  Bill Miller
(816) 242-1255 Government Affairs
P.0. Box 970

“\Féﬂﬂ‘ﬁ;\flf; % k@_ | Se”atgﬁo{hjg%r% Committee

Mﬂmra"m
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AMERICAN 8UBCONTRACTORS ABSOCIATION

' _Grester Kansws CIty Chapisr .
F.0. Box 4R08B4 [Kanaas citymb 84142 e
s Tole (816) 942:1285 Fax (898) p42-1255 |
, - o emall kessa@ke m.eam a

” TO: | 'Epnsas AGC Specislty Contoaojory ' i '
, " RE:  The Kansay Fa!mmlm Congtruction Comiraots Aet (RICCA)

The Ameriaan Spbenniznetars Atsocistion (Grenter Kansns City Cligptar) has inteodyoed laglilntion in .
ﬁn:qa kpwn ae T Kanzas Failrness in Copgtvotion Contraors det (FICCA), This losl:lnuﬂun feqniveq

Ly pavment fov wark performed ormateriels supplied an privats conityotion wouls in JEangag, ag well .
z&ﬁﬁ Imporfant previglons to TRatbrg fafenos and accountability batwesn parties to cwmd;:l - ﬁﬁ' ' -

': . Tho American Subcongraatora Asgorigfion, along with the Elacirioa) Lasans of mnlﬂ Banoad, The
o . Sheat Meinl andAir Conditioning Contractoys Nations) Auup?uﬂ:: n?&u#gfw memu '
A:nniqtinn, Nasional Blectrical Contyastory Anpopiation, The Kangas Proatrasy Canerote Agapcintion, The
’Emtm %gm tf:n ﬁ:amwaﬂm;ﬂmm Amnaistion of Ransas Clty, and othera halieve
[}
Aot i Iogelgan b putad s ml:ng N confractors, mnprh! suppliers, and their sustomars

We M:I(: youe help and support to sconmplish the gaal ﬂfbﬂhﬂmﬁmnusﬂyfuéubwu&mdu: ' :',._' ]

1 you thinle this ::vill help you and yc;ur augiommers, nlonq'e chock the igte oy bolow, wieh indie
yoye position and fix, mall ov extinil back 1o va. Thanle you in ndvsnw;rzm h?{p. [ Whoe Iiogss

’{EB _X__ i NOoOo___ - . This will ba benefict] to yny customer aud me, : ‘ "l"'f"'i
+ YES ' NO : 1 will support this legislasion, ®
. + YEB No I om willing to teatify an helialf of thig BN,

Company Narme; _[r/(//‘li(,;;y WY 2 2 . .
‘ X cm!:utl’nhuml_ D
Commmenty; '

. *Your indicafion of NUBPOLS maanR thnt we Ave allowed to testify bafo i ' o c g
hisariugs (hat yom ave in fhvoe of thig legialetion, . fy before House nd Senate Corpiniftes

' Bincepely, ' N (4

! BllMilly I
' Govorment Affhin o

l fnxwumheli: (913) 764-2317 g - . ‘
' (au;g 942-1255 Mplling Mdress:  Bill Miflor

I L  * . ' ' P;ol Bﬁl 970

, um b ; Al Senate Commerce Committee
‘ o il )

|

ik ” = Attachment 4— ?/

" "OHANTHRER CHARTER OF i aMERICAN SUBCONTIACTAR ABSE




SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Robert Smrjtzer Jr., President

Thomas Farrar, President

i
~{AT. Switzer Painting Co., Inc.

‘Kansas City, Missouri

Advanced Building Systems, Inc. _:Kansas City, Kansas

John Kelble, President

if}‘__s_sgciated_ Air Products
|

Tonya Bair, Vice President

. 'Shawnee Mission, Kansas 66215

_E_o_gjsij_u Irg, Kansas 66053

Bair Company

‘Bernie Electric

Jerry Root, President

iBoradway Electric Construction Co.

2316 S 5th Street
-Kansas City, Kansas 66103

‘Kansas City, Kansas

éBroken Arrow Electric Supply, Inc

~ Broken Arrow, Oklahoma 74012

2350 W Vancouver

David Gabert, Vicé.lgresident of
Sales

‘Builders Steel Company

‘North Kansas City, Missouir

W.R. Miller, President

‘Building Erection Services

Olathe, Kansas

Doug Carlson

Larry Meehan

C&O Electric Sales Company

Overland Park, Kansas

~Capital Electric Construction
__Company.

Carter-Waters Corporation

 POBox 412676

Leavenworih, Kansas

Kansas Citv Missnuri 64141

Senate Commerce Committee
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Ardyce Shipman

;Compiete Home Concepis

(North Kansas City, Missouri 64116

Mark Simpson, General Manager

1
i
|
|
|

Coreslab Structures, Inc.

Kansas City, Kansas 66111

Crescent Electri_c

Kansas City, Missouri

W. Curby Hughes

Curby's Lawn & Garden

Lisa Lil;cas, Accounting Credit
Manager

Diamond Vantage, Inc.

Leawood, Kansas 66211

Electric League of MO & KS

5638 West 39th Street
|Kansas City, Missouri 64111

Jim Lacy, President (Mr. Lacy is
the former president of the Electric
League of MO & KS

Electrical Corporation of America

|Raylown, Missouir

S

\
|Electrical Materials Company

~ 13007 E 85th Street

\Kansas City, Missouri 64132

2446 Schuetz Road
Maryland Heights, Missouri 63043

;Greater'KC Mason Contractors
_i_/_i\ssoc:.

‘Haake Foundations

‘ W_er_a_n_sqs_ City, Missouri 64124

‘PO Box 240036

‘Raylown, Missouri

IBEW & NECA Labor Management
(Corporation Trust

402 E Bannister Road, Suite E
_Kansas City, Missouri

Senate Commerce Committee
CDQ’T“ a
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

1507 N Montgall
Interstate Flooring dba Case Supply [Kansas City, Missouri 64120

110900 Mid America Ave

John Owens, Treasurer Kansas City Electical Supply Co.  |Lenexa, Kansas 66219
- Kansas City, KS Chamber of 727 Minnesota Avenue i
~|Commerce Kansas City, Kansas 66101

Rosana Privitera Biondo,

President Mark One Electric Company ~ [Kansas City, Missouri
N - 9229 Ward Parkway, Suite 270 .
Mechanical Contractors Assoc. Kansas City, Missouri 64111
B - 'PO BOX 16689
e - Mid Continent Safety, LLC ‘Wichita, Kansas 67216 o
T ! 130 Osage Avenue
Beth Houser, Credit Manager Mid-Am Building Supply, Inc. iKansas City, Kansas 66105 B
. ) ~ 111100 Ash, Suite 100
Midwest Mechanical Corp. ILeawood, Kanssa 66211

Harold Mitis Jr., General .
Counse/Vice President MMC Corp Leawood, Kansas

NACM National Association of Credit %10670 Barkley
H. Patrick Tolle, President Management iOverIand Park, Kansas 66212

: PO Box 32255
INECA - Kansas City Chapter ‘Kansas City, Missouri 64171

. - o e s e
Ingrid Lehnen, Esq., Director, e ]
Contract Administrator |Rinker Materials Corporation o - )

Brian Shaw !Shaw Electric Supply Company ‘Kansas City, Missouri 64108

Senate Commerce Committee
105
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Carl Orser

jShawnee Steel

|
Merriam, Kansas

777 Admiral Bivd
Kansas City, Missouri 64106

'SMACNA Kansas Gity Chapter

]

N ""Eébhimhd'@rpet Supplies of

'Kansas, Inc.

3020 S 44th Street
Kansas City, Kansas 66106

1

Dave Massey, Corporate Credit
Manager

__ Spencer Reed Group, Inc.

|

Bill Keller, President

‘PO Drawer P

‘Stanion Wholesale Electric

Pratt, Kansas 67124

James Wissman, President"i_“

- ES_truct_raI Metals of Kansas City, Inc.

7911 Television Place
‘Kansas City, Missouri 64126

111325 Strangline Road

‘Teague Electric Construction

Lenexa, Kanssa 66215

Manager

Jim McCour, President

Sharon Lima, Credit Manager

Royce Fawcett, Assistant General |
__The Stresscrete Group

1
SRS

'The Greater Kansas City Chapter

iAmerican Subcontractors Assoc.

Kansas City, Kansas

14503 Wallick Road
/Atchison, Kansas 66002

%Thomas M. Moore, Attorney Moore,
‘Hennessy & Freeman, PC

%4435 Main Street, Suite 900
Kansas City, Missouri 64111

~__Tri-County Concrete, Inc.

__Kansas City, Kansas 66112

Weber Carpet, Inc.

merce Committee

SenateQCQo_ n (,)
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

- R 1470 Liberty Street

(Ken Keller Western Extralite Company Kansas City, Missouri 64102

Phil Boan Boan Masonary Co., Inc. - -
Carpet Factory Ouitlet, Inc. —

Fran Suelez o Dba Mclintyre Mann Carpet -

Pat Carmichael Concrete Materials, Inc. -

Brian Cox B !Cox - Kent & Assoc. Inc. - -

Ross A Distefano D&D Masonary

Mark Carpenter _?Fj_re Protection Servicec, Inc. |

Martin Litte Jack Foster Co,, Erectors, Inc.

- - - ‘ .

Arlow Jones Jones Paint P -

JohnJoyce _S.E',O_YEB_CO”S”UC“O” Corp. _,

Steve Margan - _Kansas Building Products B ]

Jim Kissick ______ KissickConstructionCo = o

Senatz%o_r?Teg%)Committee
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

Sandra Leiser

I;eiiser Const_ruc1ion, LLC

Bob Crager

Lewis Street Glass Cot

Richard McClelland

MCCI_e__II_an_d__S_oqnd Inc.

!

Dan Beal

McElroy's Inc.

|Dewitl Dieker

Midwgz”s_@_Q(ywalf Co.

Gary Fodenburg

Omega Concrete Systems, Inc.

Mike Ferguson

Ryan Building Magterials, LLC

Clifiprd Thummel

W§a|ina Concrete Producis,r Inc.

John Sheehy

Summit Masonry, Inc.

Arch Conduft

|
I
|

Superior Plumbing of Wichita

Bl Adaris

i The Fagan Company

Brett Turley

Trio Masonry

Peler Frandser

Tri-State Masonry, Inc.

Senate y?’eg%gommittee
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SUPPORTERS TO THE KANSAS FAIRNESS IN PRIVATE CONSTRUCTION CONTRACT ACT

EWilcox Plumbing l

Senate Z()jnl}werf?(gommittee
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APPLI TION AND CERTIFICATE FOR PAYME: AIA DOCUMENT G702 (Instructions on reverse side) PAGE O. 7 PAGES -
~ OWNER: PROJECT: APPLICATION NO.: Distribution to: =
PERIOD TO: 0O OWNER .
PROJECT NOS.: [0 ARCHITECT
(0 CONTRACTOR
FROM CONTRACTOR: VIA ARCHITECT: CONTRACT DATE: ]
O

CONTRACT FOR:

CONTRACTOR’S APPLICATION FOR PAYMENT

Application is made for payment, as shown below, in connection with the Contract,
Continuation Sheet, AIA Document G703, is attached.

1. ORIGINAL CONTRACTSUM.................. $
2. Net change by Change Orders ............... L
3. CONTRACT SUM TO DATE (Line 1 = 2)........ $
4. TOTAL COMPLETED & STORED TO DATE ... ... $

(Column G on G703)
= RETAINAGE:

% of Completed Work $
(Columns D + E on G703)
b % of Stored Material 3

(Column F on G703)
Total Retainage (Line 5a + 5b or
Total in Column I of G703) ................. 3

6. TOTAL EARNED LESS RETAINAGE . ... ... ... .. 3
(Line 4 less Line 5 Total)

7. LESS PREVIOUS CERTIFICATES FOR PAYMENT

(Line 6 from prior Certificate) ................. $
8. CURRENT PAYMENTDUE .............. .| s |
9. BALANCE TO FINISH, INCLUDING RETAINAGE
(Line 3 less Line G) $
CHANGE ORDER SUMMARY ADDITIONS : DEDUCTIONS

Total changes approved in
previous months by Owner

Total approved this Month
TOTALS
T CHANGES by Change Order

The undersigned Contractor certifies that to the best of the Contractor's knowledge, infor-
mation and belief the Work covered by this Application for Payment has been completed
in accordance with the Contract Documents, that all amounts have been paid by the
Contractor for Work for which previous Certificates for Payment were issued and pay-
ments received from the Owner, and that current payment shown herein is now due.

CONTRACTOR: )

Q

=
By: Date: E
State of: CE) :\\jv
County of: Q NI
Subscribed and sworn to before &ﬁ |

v

me this day of ’&,‘Q

=

e

Notary Public:
My Commission expires:

ARCHITECT’S CERTIFICATE FOR PAYMENT

In accordance with the Contract Documents, based on on-site observations ano v vase
comprising this application, the Architect certifies to the Owner that to the best of the
Architect’s knowledge, information and belief the Work has progressed as indicated, the
quality of the Work is in accordance with the Contract Documents, and the Contractor
is entitled to payment of the AMOUNT CERTIFIED.

e
(

5
Attachment 47/

Senat

AMOUNT CERTIFIED : ¢ uve v coomi o v s s v 5 s 0 ovn w0 8

(Attach explanation if amount certified differs from the amount applied for. Initial
all figures on this Application and on the Continuation Sheet that are changed to

conform to the amount certified.)

ARCHITECT:

By: Date:
This Certificate is not negotiable. The AMOUNT CERTIFIED is payable-only to the Con-
tractor named herein. Issuance, payment and acceptance of payment are without
prejudice to any rights of the Owner or Contractor under this Contract.

" ), AJA DOCUMENT G702 * APPLICATION AND CERTIFICATE FOR PAYMENT * 1992 EDITION  AIA® » ©1992 o THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK
/é AVENUE, N3, WASHINGTON, DC. 20006-5292 « WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution, G702-1992

==
CAUTION: You should use an original AlA document which has this caution printed in red. An original assures that changes will not be obscured as may occur when documents are reproduced.
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INST:._CTION SHEET - -g""
AIA DOCUMENTS G702 and G703 98HIWWOD (égj%‘éo hEs

g‘_._iﬁ_ﬁ_ﬁ_ﬁ_ﬁ_;_ e

A. GENERAL INFORMATION e
1. Purpose and Related Documents

AlA Documenr (702, Applicatsn and Cerulicare for Payment, is to be used in conjunceon with AIA Document G705, Continuation sheer.
These docunments ave designed t be used on a Project where @ Conrractor has ddircet Agrecment with the Owner. Procedures for their
wseare covered i ATA Documen A20L. General Conditions of the Concract for Constructon. 1987 Edition

2. Use of Current Documents

Prior to using any ALA docurent, the user should consult the ATA, an Ala comiponent chaprer or a currear Al Docume

nts List torderermine
the current edition of cach document,

3. Limited License for Reproduction

ALA Documents G702 and G703 are copyrighied works and may not be reproduced or excerpred from in substantial part wichout the express
© o Written permission of the AIA. The documents ure intended 1y be used as consumables —chat is, the oviginal documents purchased by the
user e intended to be consumed in the course of heing used. There s neimplicd permission o reproduce these documents, nor dowes
membership in The American Insritute of Architecrs conter any furcher rights 1o reproduce G702 and G703,

A limired license is hereby geanred o retait purchasers to reproduce o maxinum of wen copics of 4 completed or exceuted GT02 and G7u3,
but only fur use in connection with a particular Project. Fucther reproductions are prohihited without dhie CXPUess Wrirlen permission of the AlA

B. COMPLETING THE G702 FORM:

After the Contractor has completed ALA Document GTOX Continuation sheet, summary informarion should be transferred ro Al

A Document
GZ02, Application and Certificare for Payment.

The Contractor should sign G702, have it notarized and submit it, rogeiher with G703, o the Architecr,

The Avchiteet should review GTO2 and G703 and. ir they are acceprahle, complete the Architect's Corrificare for Paviment on G702
may ceruly a different amount rhag thae applicd for, purswant 1o Paragrapghs 9.5 and 9.6 o1 A2t
on G702 and G703 that have heen changed w conform (o the amount Certified anc
should be forwarded o the Owner.

The Acchitecr
The Architect should then initial all figures
el an explanation. The completed G702 ang G703

C. COMPLETING THE G703 FORM:

Heading: This information should be completed o be consisrent with similar informacion on AlA Document Gruz,

Application and Certificate
for Payment.

Columns A, B & C: These columnz should he completed by identifving the various portions of the Project and their schueduled valee consis-
teat with the schedule of vilues submitred 1o the Archucect ar the commencement of the Project or gs subscquendy adiusted. The breakdown
may be by seetions of the Work or by Subcontractors and should remain consistent throughout the Project. Multiple puges should be used
when required.

Column € should be subtoraled at the: bottom when maore thn one page is used and totaled on the lust page. nitally, this towal should equal
the origioul Concract sum. The il of column ¢ may be adjusted by Change Orders during the Project.

Column D: Enter in this column the amounc ol completed work covered by the previous application (columns D + E from the previous application).
Vilues from column F (Marerials Peesently Stored) rrom the previous application should not be enteced in this calumn
Column E: Enter here the value of Wwork completed at the time of this application, including the value of material

s carporied inro cthe pro-
iect which were hsted on the previous application under Matcrials Presentlv stored {column Fy.

Column F: Enter here the value of Materiuls Presently Stored for which payvaenr is sought. The total of the eolumn mixe he recaleulated at
the end of exch pay period. This value covers hotly marerials newly stoced for which pavment is sought and murerials previously stored which
are not vet incorporated into the Project. Mere pavment by the Owner for storedd materials does not result in 2 deduction from this eolymn,
Only as materials are mcarporated into the Project is theic v sdeducted rom this column aoe neorporated tnto columi E {Weok Completed—
This Period).

Column G: Enter here the wtdl of columns D, E and F. Caleulate rhe pereentage complered by dividing column ¢ by column ¢

Column H: Enter here the difference berween column ¢ (>cheduled Vilue) and column G (Tocal Completed and Stored Lo Date).
Column I: This column is normully used only for contracts where vy vable retinage s permitied on g linc-iteny b

asis. [t need oot be completed
Gt projeces where g constint retimage is withheld from the averal] contract amount.

Change QOrders: Although Change Orders could be incorporated by changing the schedule of vialues e
the Project, this is not normally done Usually, Change Orders ace listed separg tely. cither on their own

htime g Chunge Order is added o

703 furm or at the end of the hasic
schedule. The amount of the original conerace adjusted by Change Orders is 10 be entered in the appropriate location on the G702 form.
Construction Chunge Directives: Amounts notin dispute that have been included in Construction Change Directives should ke incorporaied
into one or more Change Orders. Amounrs remaining in dispute should he dealt with according 1 Paragraph 7.3 in A20)

D. MAKING PAYMENT

- The Owner should muke pavment direcly o the Contracior bused on the amount cerificd by the Architect on ATA Documene Gro2, Applica-
tion and Certificuare for Pavment. The vompleted focm conains the name and address of the Contractor., Paviment should not be made o any
other party unless specifically indicaced on GT02. -2

E. EXECUTION OF THE DOCUMENT

 Each person exceuting the Agrecmenr should indicate the capacity in which they are acting (i.c.. president., seerewry, pariner, ete.d and rhe
* authority nnder which they are executing the Agreement. Where appropriate. a copy of the resolution authorizing
behalf firm or entity should he artached

“

the individual o aet on /

5/93 1‘/’/ /00
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INTINUATION SHEET 2, DEETMEY G6A

Q

; . ‘ e ) @

(Instructions on reverse side) PAGE oF

miA Document G702, APPLICATION AND CERTIFICATE FOR PAYMENT, APPLICATION NO.: E
containing Contractor's signed Certification, is attached. APPLICATION DATE: o

In tabulations below, amounts are stated to the nearest dollar. PERIOD TO: %U\
Use Column I on Contracts where variable retainage for line items may apply. ARCHITECT'S PROJECT NO.: EQ
Q
3 E !
A B C D E It G H 1 E\
: |
WORK COMPLETED MATERIALS TOTAL o o
TERIAL: inadss BALANCE e O
ITEM SCHEDULED | ppoM PREVIOUS R SrILY E%ﬂ lb]’l:é;‘.%[l)) % TO 111{:[3:1]{?,{‘1?5
NO DESCRIPTION OF WORK VALUE STORED f f G + Q) FINISH ( UABLI @
: - APPLICATION THIS PERIOD (NOT IN TO DATE - e ¢ RATE) g
(D + E) D OR E) (D+E+F) €-Q S
w

AlA DOCUMENT G703 ¢ CONTINUATION SHEET FOR G702 * 1992 EDITION ¢ AlA® & ©1992 * THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK
’JI AVENUE, NW., WASHINGTON, D.C. 20006-5292 « WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution. G703-1992
s,
i ‘

CAUTION: You should use an original AlA document which has this caution printed in red. An original assures that changes will not be obscured as may occur when documents are reproduced.

A+tarhmeaent 4:/&/
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INS  .UCTION SHEET Lot =

AIA DOCUMENTS G=02 and G

—_—
A.

B.

O8I0 a3lawwo) sjeusg

GENERAL INFORMATION

1. Purpose and Related Documents
ALA Do 45
These ¢

LISC e o

SHES

doon g Projes

Vthe Chaner ey s {or their
IEuCtion, 1987 Cditon

ol General o

ny

Use of Current Documents

Price i

Sany A\ docum

the current edizion o ¢y

CTOrdcurrent AJA [ CLTHCES List 1y, dererminge

L

Limited Licensz for Reproduction
ALA Doctiments )
WrHLen | WAL T
user are intend FBRe Consumed
membership in The L

WA

s righiied works wnd muy oo SOUHC CU o seeopred o s SUNSLNGY Pt w Loy the U
mended i be wsed s conepm o s purcused b
vonrse of heing There is no nmpiied pormission o wproduce these documenis, nor dues

Sty lurther righes o, Feproduce G702 and Goos.

S—thut s, the original dew

T ¥ ey e
Gl Insuigce of \rehiects von

Almited beense is b
huronly for use i

Dy aremted oo # e execured Gz el G5,

CSS WD pernsission af the AlA

COMPLETING THE G702 FORM:

Alter the Contracte [ vompleted AT Docemont GO Continuation Shact, sumimuay
GT02, Application and Currificate for P e,

fornation shouly e transferred 1o AN Dacumenyy

The Contracior shauldg S G702 have i red and sub

i, ther with 6704 1 the Archileet

The Architeer o WGT02 wnd GTog and, il
My certify than th
Q0 GTO2 und G704 thay lLive heen chan
should be forwardey o the Osvper,

ANV S S EtR

Lovompieie the

s Lertificare for Pavmenr on G2
P09 and UGy A20L The Aechirecr sh i
Admount cerified

\reintect
Lhgires
Y2 and iGiEns

PO AN

Phed for, puesuant o Parg oalicn i

Weh we explanarion. The cong

COMPLETING THE G703 FORM:

Heading: 1
for Pavment.

Siniormanon shoyld e completed tabe cunsistent wich imilar

farmaEtion on Al Document 670, Application angd Certificite

Columns A, B & C: These columus should e completed by idenaiving the VATIOUS portions of the Prosject uned their schiedul
; s : [ t
0t with the sehedule of values submited 1 the Ar

Vil consis.
tect dt the commencem frhe Project or as subseduently addjusted. 1 breakdown
NuIE be by sections of he Work or by Subcontractors gl should renn Cunsistent throughou the Project. Multiple pages shewtd he used
when required.

Columa C should he subrotiled a the bore when mese than one e s csed and woaled on the last page. Inicially, this rocal - nuld equal
the ociginad Conrrazy Sum The totadl of column Lomuy be adjusted by Chitnee Orders during the Projecr.

Column D: Enter in ihis o HEmuthe amounr of cons
Values from column | Aerials Presendy

Hered work covered by the proviows Phlication icolumns [ = from the previows application;

from the previops application should nor be entered o rhis column,

UL

leted ar tie time of s application, includimg the value of materials incorporared ingo the pro-
Caton uader Maerigls Presentlv Stored (wolumn Fj,

Column E: Encer here the v e of Waork ¢
et which were listed an the Previous apali

Column F: Enter here the value of Macerials Presently Stored for which payment is soughe. The wl of the column miest be cecaleulared ar
the end of each MY poricd, s value covers borh maieciils newly stosed for which pavment is sought and marerinls previously stored which
e not yer incorporated into the Project. Mere PAYIent by the Owner (o stored materials does nor result i g deduction from this column.
Onlv as materials are ine sporiared ingo the Projectis ther valpe ¢ sdutted from this column and incorporared i column EiWork Completed—
Lhis Period).

Column G: Enier bere the vl of coliins D, [ and ¢ Caleuliare the ercentuge completed by dividing column ¢ b column C.

Column H: e nere the difference heswee

N cotumn (8

cduted Values and column ¢ Taral (Iumplulud and Stored ) D
Column I: This ¢ snermally asee onl: for contracts where variable retaing

v L
ONPIOjCCts wWhere d constung retainags is wish

s permitted on g line-j

basis. Tt need nor be complered
I from the overgl CONITACT dmaoung,

Change Orders: Alithough Change Orders could he mworporiicd by changing the schiedule of values cach time a Change Order is atlded to
the Project, this is nor normalls dane, [ swlly, Change Orders are listed separarele, eigt
schedule, The

ven their own G703 form or at the end of the basic
nount of che ariginal Coneract adjusted by Change Orders is 1o he entered in the apprapeiace lacation on the G702 form.

Construcrion Change Directives: Amounis o i dispuie thae have heen included in Construetion Change Dircerives should e incorporared
o one or more Change Orders, Awcunrs remainimg in dispute shoulg b dealt with daccording o Pacugraph 7.3 in AZ01.

MAKING PAYMENT

The Owner should make pavment dicectly o the Contrscror based on the amoune certilivd by the Acchireet on ALA Document G702, Applica-
ton and Certificare for Puviment. The completed form contains the mame and addre: ol the Contracror, Pavment should not be made w any
ather party unless specitically indicated on GTi2

EXECUTION OF THE DOCUMENT

Each person eaccuting the Agreement should indicate the capacity m which they are ACUOY (i, presi

fene, seereny, PDATINCT. €1C.) 40w L
authority under whiel they are exccutng the Agreemen: Where

VPN, a4 copy of the resulution aurthorizine the individual to act on
e =

beh the firm or entity should be atached. [ )
t %/ /
8/92




Editorials

For the past three years, U.S construction companies have been
dealing with a struggling market. Starting in early 2001 and
accelerated by the 9/11 attacks, the construction climate has
cooled outside homebuilding. No one knows this better than

subcontractors. ENR’s Top 600 Specialty
Contractors ranking and analysis reflect this
trend, with revenue for the group falling for
the third straight year (see p. 38). Only re-
cently have specialty contractors had a slight
turnaround.

Any time the market is tough, contractors
become more aggressive. For general con-
tractors, this may take the form of tough and
even questionable bidding practices and
onerous contract provisions. The victims
generally are downstream. Subs in the scram-
ble for work—any work—will take the bait
even though it is not particularly palatable.
"They may end up choking on it, but they also
hurt the industry as a whole by cre-

ating the illusion that there is sn 1 1I€T€ iS 2 point where contract terms
and business practices become so egre-
being pushed and pulled in direc-  g10US that government must address
them on public policy grounds.

approved open season on subs.
General contractors, in turn, are

tons they don’t necessarily want to
go by the competition, owners and
the markets in general. But if the generals
demand and subs accept pay-if-paid, hold-
harmless or additional insureds clauses, why
should generals stop asking for them?
There are no simple solutions. One pos-
sible path is for state legislatures to recognize
the problem and provide minimum funda-
mental protections for subs. At first blush,
that only makes sense on public projects
where the state may end up holding the bag
when a project turns sour. But most state leg-
islatures take the position that construction

contracts are matters for the parties to nego-
tate. This is reflected in the recent analysis
of state laws protecting subcontractors by the
American Subcontractors Association,
Alexandria, Va. New Mexico is the only state
receiving a passing grade (barely) for Jaws
protecting subs across the board.
Subcontractors should be savvy enough
to understand the nature of the bargains they
make. But there is 2 point where contract
terms and business practices become so egre-
- gious that government must address them on
public policy grounds. There are plenty of
examples: usury is outlawed, the courts will
not enforce contracts for illegal or immoral

purposes and interstate commerce has been
an excuse for government to regulate all sorts
of business activity.

It is dme for state legislatures to recon-
sider the degree of business abuse being
heaped on subcontractors. One place to start
is “pay-if-paid clauses,” which some states
now prohibit. Subs generally have little con-
nectdon to owners and have no say in gener-
al contract negotiations. Why should they
take the risk of nonpayment to the general
| contractors’ e

Senate Commerce Corinmitte
C\%'l '(@
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» | Editorials
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Retainage Has Many Costs That

Retainage has been a pain for contractors since it was first introduced in the 18405 in the UK.
QOver the years, it became fully entrenched in the U.S. construction industry, but cracks have
appeared in the concept. Some owners are backing away from retainage because they have

discovered the hidden costs, unfair-
ness and relatve ineffectveness of
holding back pay from contractors
that have earned it in order to
maintain some leverage over
them as 2 project winds down.
The concept is deceptively
simple—withhold about 10%
of the fee to make sure the proj
ect will be finished and all dis-
covered defects and punchlist
items resolved. It is a kind of
insurance policy that some own-
ers think is free. The pre-miums,
in fact, are pretty soff, according
to a new study by Dennis C. Baus-
man, assistant professor at South
Carolina’s Clemson University.
‘The Clemson study found that

general conractors and construcion 4 11€ best insurance for owners that
projects will be completed is to pick
2:4% to cover lost use of money dur- - contractors with a reputation and
track record of performing.

managers (at risk) boost their bids

for jobs with retainage by 2.2 to

ing and after the project and lost
opportunites due to a reduced cash

flow. This is a clear, hard-dollar cost to own- |

ers—a mulamillion-dollar insurance policy
on large projects (see p. 14).

There also are more subtle costs. Com-
petiton for such contracts is reduced because
contractors are reluctant to bid jobs with
heavy rewzinage requirements if other alcer-
natives are available. Ironically, this opens the
door to lesser-skilled contractors and the
kinds of problems that retainage is supposed

i

to prevent in the first place,
Retainage is bad enough
by 1tself, but the indus-
try also is notoriously
slow in paying it back,
preferring to enjoy
the float of free mon-
ey while conwactors struggle
to stay afloat or downright short-
changing them in exchange for
quicker payment. Contractors and
subs say that in up to 10% of cases,
retainage is not paid in full and they
have to wait more than three months,
on average, to receive the money after
a project ends. For subs, the wait

approaches six months.

Clearly, retainage imposes a hardship

acrass the board for contractors. Instead of
cracking the retainage whip, owners can take
some pracdcal action to ease the pain. This
includes lowering retainage from the tradi-
tional 10%, releasing retainage to subs after
they sadsfactorily complete their porton of
the project and using performance bonds as
a substitute, if needed. Bur the best insurance
for owners is to pick contractors with a rep-
utation and track record of performing. m

60 = ENR = November 29, 2004
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RETAINAGE

Owners and Contractors
Disagree on Costs, Effects

here is a major disconnect between |

owner and contractor views on the
costs and use of rerainage in con-
struction contracts, according to a new
study by the Clemson University’s Con-
struction Science & Management Depr,
The study, which included more than
1.000 responses from owners, architects
construction management firms (both
for-fee and at-risk), general contracrors
and subcontractors, found that owners
believe that retainage does not place se-
vere financial burdens on contractors or
subs. But construction firms disagreed,
cliiming that retained funds effectively

hlock their ability to pursue subsequent |

‘ojects and limit competidon.
According to the study, bids from
CAl-at-risk firms average 2.4% lower on
projects where there is no retainage, gen-

eral contractors 2.2%

lower and subs
3.6% lower. “The results were not total-
Iv unexpected,” says Dennis C. Bausman,
survey author and an assistant professor
in the department at the university. “I ex-
pected subcontractors to say that re-
rinage raised costs and lowered compe-
ntion.” But he was surprised that general
contractors and CM-at-risk firms vigor-
oushy agreed.

Many contractors and contractor
croups say low profit margins increase

Some private owners have eliminated
retainage. Merck & Co., Whitehouse
Station, N.J., was cited by the study as
changing its policy. Intel Corp. is anoth-
er. “\We eliminated it in favor of releasing

CM-for-fee firms claimed pavment is
made promptly upon completion of the
project. But CM-at-risk firms and gener-
al contracrors said they waitan average of
98 and 99 days, respectvely, after project
completion to be paid, while subs said
their wait is 167 days.

Richard VWanner, executve vice pres-
ident of steel fabricator and erector 1Van-
ner Mertal Worx Inc., illustrates the prob-
lem. The firm did some steel work on the
three-year-long renovation of Ohio State

Views on Retainage Differ Sharply |

2.4% lower and subs' bids are 3.6% lower.

B- Owners strangly believe that retainage is paid prompily.

firms 98 days and subcontractors 167 days.

rect deficiencies and close out the project.

P Owners do not believe retainage reduces contractor profits, increases failures, or places
severe financial burdens on contractors and subcontractors.

B General contractor's bids average 2.2% lower on non-retainage jobs, CM-at-risk firms’ are

B Owners strongly believe that contractors are paid retainage in full.

P General contractors are paid in full on 93.8% of jobs, while CM-at-risk firms and subs 89.5%.

B General contraclors say they are paid an average of 99 days after project completion, CM-at-risk '

» Owners and their agents marginally believe retainage motivates performance and are neutral |
on its effect on quality, but strongly believe that retainage provides effective leverage to cor- i

P All parties support reducing retainage, but most owners and their agents object to elimination. |

SOURCE: CLEMSON UNIVERSITY DEPT. OF CONSTRUCTION SCIENCE & MANAGEMENT ‘

payments on hitting performance mile-
stones,” says Tom Weise, Intel corporate
director of facilities, materials and ser-

! vices. He agrees that retainage drives up

the toll that retainage takes an firms. “If |

vou have a 3% profit margin, withhold-

ing 10% of the contract price until the
enare project is finished can hurt,” savs
David Mendes, senior director of com-
munications at the American Subcon-
tractors Association, McLean, Va,
There is a general trend to reduce or
cut retainage in the federal sector and, to
'esser extent, on the state and Jocal lev-
«I. Inn the survey, 63% of federal owners
require no retainage while 56% of private
owners surveyed said they continue to re-
tin the traditional 10% of payments,

14 = ENR = November 29, 2004

bid prices. “Who do you think pavs for
[retainage-related] contractor financing
problems? The owner,” Wejse says. “Tt’s
insurance for the owner, but it’s very ex-
pensive insurance.”

Bausman says the problem for con-
tractors could get even worse. “If interest
rates rise much higher, the value of re-
tainage will increase to the owner and be
tougher for contractors,” he warns,

Another disconnect between owners
and contractors is on pavment. Owners
strongly believe that retainage is paid in
full on each project. But CM-at-nisk firms,
general contractors and subs claimed that
they received full payment of retainage
due only §89.6%, 93.8% and 89.6% of the
time, respectively. Owners, architects and

University’s football stadium and had
about $238,000 in fees retained. “\We had
to wait more than two [football] seasons
before we finally received the retained
fees, five months after Ohio State won
the national championship,” Wanner savs.
“You can't grow vour business if vou can't
access your money.”

Surprisingly, the owners surveved do
not see retainage as motivating perfor-
mance or ensuring quality. They swong-
Iy believe that rerainage encourages cor-
rectuon of defects, submission of closeout
documents and completion of punchlist
1tems.

The survey shows general support

¢ among all pardes for reductions in retain-

age levels. However, owners and their
agents do not support its eliminaton.
Only subcontractors supported elimina-
tion of subcontractor retainage.
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“Retainage Practice in the Construction Industry”
Executive Summary s

 (www.fasaonline.com) as the first study in its Contractors’ Knowledge Quest research series,
\_4 “Retainage Practice in the Construction Industry” provides insight into contemporary
attitudes toward the practice of retainage, as well as historical background illustrating the
evolution of attitudes toward the practice. Author Dr. Dennis Bausman of Clemson University
explains the historical trend toward reduction of retainage on construction projects, largely driven by '

i Comi—nissioned by the Foundation of the American Subcontractors Association

- high-profile industry efforts to reduce retainage on projects funded by federal government agencies.

Dr. Bausman also reveals contemporary perceptions of construction owners (public and private),
architects, construction managers, general contractors and subcontractors about the role and effects
" of retainage, and analyzes the significance of these perceptions for the construction industry.

“Retainage Practice in the Construction Industry” provides quantitative data that answer
some of the long-standing questions about retainage in the construction industry. Through careful
review of the survey responses of over 1,000 owners, architects, construction managers, general
contractors and subcontractors, Dr. Bausman definitively answers questions such as whether
retainage influences project relationships (it does), whether owners and their agents really believe
that retainage is needed as an incentive for quality work (they ate neutral), and whether there usually
is substantial “float” time between the general contractor’s receipt of subcontractor retainage and
payment to the subcontractor (there is).

Dr. Bausman’s analysis is guided by the research program set forth in the research objectives
of “Retainage Practice in the Construction Industry” (p. 12):

Identify the detriments of retainage for members of the construction team.
Identify the benefits of retainage for members of the construction team.
Identify alternatives that will minimize the detrimental impact of retamnage.
Where such alternatives are already in use, evaluate their effectiveness.

Dl A o

One key finding is that alternatives to retainage are not in wide use, despite the industry’s overall
progress toward retainage reduction. The survey data also confirm that there are differences among
construction team members about what the benefits and detriments of retainage are, and the
desirability and effectiveness of different alternatives.

The differences are numerous. For example, on page 22, Dr. Bausman writes:

Owners and their agents strongly believe that retainage is paid in full on each project.
However, construction managers at-risk, general contractors, and subcontractors (at-

(over)

FOUNDATION OF THE AMERICAN SUBCONTRACTORS ASSOCIATION, INC.
1004 Duke Street, Alexandria, VA 22314-3588
Phone: (703) 684-3450 Fax: (703) 836-3482
e-mail: info@contractorsknowledgenetwork.org
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risk builders) state that they receive 100% of their retainage on only 89.6%, 93.8%, and
89.6% of their projects respectively. There apparently is a disagreement on the

definition of paid in full. In addition, there is a wide divide on the timeliness of

payment. Owners, architects, and ‘construction managers submit that retainage is pmd
promptly upon completlon, whereas at-risk contractors and subcontractors claim it is
not. Here it appears there is a disagreement on the definition of prompt payment.

There is yet wider disagreement on other issues:

1. - Owners/agents believe that at-risk construction managers and builders are not less likely to

pursue a project if funds are retained, while majonties of at-risk CMs, general contractors
-and subcontractors all say they are less likely to pursue such projects (p. 19).

2. Federal government construction owners — the group with the most experience in totally i
eliminating retainage — believe that the elimination of retainage on projects has had a
favorable impact on project relationships, while other owners — who rarely eliminate
retainage — believe that retainage elimination does not facilitate project relationships (p. 20).

3. Owners/agents believe that retamnage abuse is not widespread, while all other parties, and

especially subcontractors, believe that the economic leverage of retainage is used to favorably
settle claims or changes for extra work (p. 23).

The study concludes with recommendations on possible alternatives to retainage. Central to
these recommendations are two findings: (1) That the view, pervasive among owners, that retainage
adds no costs to construction projects is a position not “in harmony with economic theory,” (p. 26)
and (2) That alternatives to the current practice of retainage might meet the main concem of owners
who defend current practice, which is proper completion of projects. Assurance of subcontractors’
proper completion of projects does not require that subcontractors be universally saddled with
financial risk until the whole project is complete. For example, Dr. Bausman determines that the
whole construction team could support reduction of retainage levels; line-item release of retainage to
eatly-finishing trades; escrow accounts for retained funds; and prompt payment of retained funds
(pp- 24-25). The conclusion of the study also mentions alternatives to retainage suggested by survey
respondents, such as that funds be retained for non-performance only.

The historical background, data and analysis of “Retainage Practice in the Construction
Industry” are a profound contrbution to the body of knowledge on the practice of retainage, and no
doubt will make this study a must-read for everyone who wants to understand the topic. m

FOUNDATION OF THE AMERICAN SUBCONTRACTORS ASSOCIATION, INC.
1004 Duke Street, Alexandria, VA 22314-3588
Phone: (703) 684-3450 Fax: (703) 836-3482
e-mail: info@contractorsknowledgenetwork.org
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About the

Foundation of ASA

and the

Contractors’ Knowledge Network

The Foundation of the American Subcontractors Association (FASA) was established in
1987 as a 501(c)(3) tax-exempt entity to support research, education and public
awareness. Through its Contractors’ Knowledge Network, FASA is committed to forging
and exploring the critical issues shaping subcontractors and specialty trade contractors ‘
in the construction industry. FASA provides subcontractors and specialty trade
contractors with the tools, techniques, practices, attitude and confidence they need to
thrive and excel in the construction industry.

FASA’s Contractors’ Knowledge Network has four components:

B Contractors’ Knowledge Quest, a program for commissioning and funding research
on issues of importance to construction subcontractors and specialty trade
contractors.

B Contractors’ Knowledge Bank, an online knowledge base of research and
educational materials on issues of importance to construction subcontractors and
specialty trade contractors.

m Contractors’ Knowledge Depot, a “bookstore” of digitized educational products
designed for construction subcontractors and specialty trade contractors.

M The Contractor's Compass, a quarterly educational journal designed to equip
construction subcontractors and specialty trade contractors with the knowledge they
need to prosper. The American Subcontractors Association has made the Compass
its official educational journal.

Contractors’ Knowledge Quest

FASA’s Contractors’ Knowledge Quest is dedicated to expanding the existing body of
knowledge on subcontractor issues. Under the hallmark of the Quest, FASA funds and
commissions research on the key business issues of construction subcontractors and
specialty trade contractors. The research goals are two-fold: (1) to identify trends that
could impact construction subcontractors and specialty trade contractors in order to help
them prepare for these changes; and (2) to identify best practices for subcontractors
and specialty trade contractors. Current and planned research includes the following:

m Retainage Reform. On Nov. 16, 2004, FASA will release the results of its first
research project. Titled Retainage Practice in the Construction Industry, it was
prepared by Dr. Dennis C. Bausman at Clemson University. Dr. Bausman not only
addressed the history and practice of retainage, but he also conducted a
comprehensive survey of the members of the construction team on their views on
retainage. An executive summary of the report is available for free online at

Senat Commerce Committee
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“www:contractorsknowledgenetwork.org. A copy of the full report may be purchased
through the Contractors’ Knowledge Depot at the same Web address.

. B Electronic Reverse Auctions. FASA, in conjunction with the Associated General

.. Contractors Education & Research Foundation and with the support of several other
.- leading construction associations, has commissioned Louisiana State University to
: .+ v conduct a research project on electronic reverse auctions. Phase | of the project is
slated for publication in late 2004.

- M- Insurance/Tort Reform. FASA has joined The Electrical Contracting Foundation in
- funding a study by Ducker Worldwide on the potential impact of insurance and tort
reform on the construction industry. The research will include an assessment and

_ quantitative analysis of the impact of liability claims and litigation, and internal
insurance industry policies, and explore the impact of altemative remedies. The
report is slated for publication in early 2005.

m Additional Insured. FASA has started discussions with prospective research
institutions to conduct research on additional insured endorsements. The research
will explore the perceived and real detriments and benefits of additional insured for
various members of the construction team, including the impact on risk management
practices and insurance premiums. It will also explore barriers to the use of
alternatives to additional insured, including Owners and Contractors Protective
(OCP) liability insurance.

® Wrap-Up Insurance. FASA is developing an RFP on the impact of wrap-up
insurance on various members of the construction team. The research will explore
the perceived and real detriments and benefits of wrap-up insurance, including the
impact on safety, risk management practices and insurance premiums.

Topics for consideration for future research include pay-if-paid clauses, best practices
for negotiating strategies for subcontractors, best practices for collection techniques for
subcontractors, and the impact on the bottom line of safety best practices.

For more information on FASA’s Contractors’ Knowledge Quest, go to
www.contractorsknowledgenetwork.org or contact FASA at 1-888-374-3133.

Contractors’ Knowledge Bank

The Contractors’ Knowledge Bank is a powerful tool for anyone in the business of
construction. The Bank is a digital information repository comprised of the knowledge
that ASA has gathered during its more than 35 years of existence. It includes
educational materials, special reports, white papers, manuals, etc., on topics as wide-
ranging as subcontract terms and marketing. Its goal is to provide subcontractors and
specialty contractors with 24/7 access to the type of information they need to operate
successful businesses. The Bank can be accessed at
www.contractorsknowledgenetwork.org or contact FASA at 1-888-374-3133.

Senate Commerce Committee
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Contractors’ Knowledge Depot :
The Contractors’ Knowledge Depot is an online “bookstore” of educational products
designed for construction subcontractors and specialty trade contractors. Educational
. _products address key topics, such as subcontracts, business management, and
_ . construction claims. Many of the products were developed by FASA just for
. subcontractors. These include, for example, Fundamentals of Fair Subcontracts, .. . . .
Mastering-Subcontracts: A Reference Guide, Lien & Bond Claims in the 50 States, and. . . .
. The Specialty Contractor's Guide to Marketing Success. For a complete list of T TN
- ~educational products, go to www.contractorsknowledgenetwork.org or contact FASA at
1-888-374-3133.

The Contractor’s Compass

.. The Contractor's Compass is a quarterly educational Jouma! focusing on the busmess

management education needs of construction subcontractors and specialty contractors.

~.The journal-is designed to equip readers with the ideas, tools and tactics they need to

~thrive: The Contractor's Compass addresses a wide range of topics. Its editorial

- calendar for 2005 includes “Subcontractor: Builder or Banker?”; “Surviving Design
Games”™; “Negotiating a Contract You Can Live With"; and “Managing Clients: The
Good, the Bad and the Ugly.” To subscribe to or advertise in The Contractor's
Compass, go to www.contractorsknowledgenetwork.org or contact FASA at 1-888-374-
3133.

For More Information
For more information on the Foundation of ASA and the Contractors’ Knowledge

Network or to make a contribution, go to www.contractorsknowledgenetwork.org or
contact FASA at 1-888-374-3133.
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‘About the Author

Dennis C. Bausman_-PhD, CPC. has over 30 years. experience in construction
.and construction education. Prior to his present position as an Assistant
- Professor in-the Construction Science & Management Department at Clemson
“ University he was in large commercial contracting where he held the positions of -
“Executive Vice President, Division Manager, Senior Project Manager, Project - = -«
" 'Manager, Superintendent, Assistant Superintendent-and Field Engineer over a =
22 year career in industry. His industry experience includes management
responsibility for over 300 projects totaling in excess of $2 billion of construction
" _with a project size ranging up to more than $120 million. His project experience
includes commercial, healthcare, industrial, entertainment, and public
construction. He has personal knowledge and involvement with a variety of
contracting formats including lump sum, guaranteed maximum price, cost plus,
design-build, and construction management and has extensive experience with
the ‘practice of retainage’.

Bausman is a member of the board for the American Institute of Constructors
and has been honored as a Certified Professional Constructor. He is a member
of the Panel of Arbitrators for the American Arbitration Association and a licensed
general contractor (inactive). Dr. Bausman has conducted numerous research
projects relating to construction issues and has published and presented the
results of his studies extensively. In addition, he has developed and taught
various continuing education programs for construction companies and the
National Center for Construction Education and Research.
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Retainage Practice in the Construction Industry S
by Dennis C.'Bausman, PhD : s
Clemson University ©

INTRODUCTION

" 'The value of new construction in the United States is in excess of $860 billion (US Census ~ *
" "Bureau, 2003). On a significant portion of this work ‘the” ‘practice of retainage is common. i

Retainage is generally characterized as a contractual arrangement where payment for a percentage

~ of the value of completed work is withheld until completlon (Jervis and Levin, 1988). In essence,

“tétainage is mioney that has been eamned but payment is delayed until a later stage of the project. LSRR AR
‘Retainage held by an owner on a general contractor typxcally cascades through the entire delwery"" e s

" chain to include project subcontractors and vendors. The practice is commonly perceived to

'prOVIde a level of financial protection to the party withholding retainage as well as an added
incentive for proper and timely performance of the work. However, in an industry where profit
margins are thin and cash management is essential, withholding retainage can create a financial
strain on contractors and their delivery partners (Harrell, 2003).

History and Purpose

Construction projects are distinctive undertakings that typically involve a significant commitment
of money and resources. Each project is often complicated, typically involves new methods and
technologies, and generally has severe time and cost constraints. Because of the magnitude of
cost and duration of production, partial payments for the work are typically disbursed during
production. In essence, owners are providing partial payment for a ‘product’ prior to completion
and final acceptance. Extending payment for a project during production has inherent risks
including overpayment for the work installed, payment for defective work, and the continued
solvency of the parties until the work is complete. To counter these risks retainage has evolved as
a common practice in the construction industry whereby owners retain a percentage of each
progress payment to their contractors, and contractors in turn typically withhold a similar amount
from their subcontractors until satisfactory completion of the project (OPPAGA, 2000).

The practice of retainage has its origin in the UK industry at the onset of construction of the
railway system in the 1840’s. This massive construction undertaking created an environment
encouraging new entrants into the construction industry to meet surging demand. Many of these
‘new’ contracting entities were unable to successfully perform, resnlting in a high number of
insolvencies. This situation led to the practice whereby railroad companies would withhold 20%
or more of the contractors’ payments to ensure performance and offset completion costs should
the firm default (SECG, 2002; Mendes, 2003). Retainage provided a pool of funds to draw upon
for completion of the work should the contractor be unwilling or financially incapable of
completing the project (SECG, 2002).

From its origin in the UK the practice of retainage has grown to widespread use in the United
States. In addition to protection against contractor insolvency. proponents have encouraged its usc
to provide a ‘buffer’ for the valuation of work installed, remedy defects found during turnover of
the facility, and encourage contractor performance. However, opponents often argue that the
primary purpose of retainage is to provide a source (or offsct the need) for cash for the
organization holding the retained funds (SECG, 2002).

1
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“.value of work installed. The contract may permit a reduction in the retainage percentage upon

= :Contractual arrangements vary, but retainage typically ranges from five to ten percent of the . -

‘reaching certain construction milestones, but the total amount:of retained funds is generally not- .
‘released until substantial completion of the entire project.-Contractors typically ‘pass’ the owner’s. -

" retainage requirements: through to their subcontractors: and-vendors. Even if . an.owner. does:not .. ;.

. hold retainage on the contractor, it is not uncommon for:the: contractor to. withhold retainage from

. its subcontractors (McGreevy, 2002). The trend in the construction industry. has been-for general -.

“contractors to self-perform less of the actual work. As-a result, the financial burden imposed by

- retaining- funds for work completed has- fallen disproportionately: on subcontractors, especmlly w Ty B

: those that finish their work early in the delivery perlod (OPPAGA 2000). -

‘The- practlce of retainage is becoming an increasing hardshxp on contractors and subcontractors LT e R R -

companies and compiles industry averages for comparison and benchmarking. In 1972 RMA
- noted that contractors earned approximately 6% profit.on each dollar of revenue. By 1986 the

* = profitability margins narrow. Robert Morris: Associates (RMA). collects financial data from. -

- profitability rate had declined to 3% and at the turn of the century it hovers around 2% of... . - B
revenue. The financial situation is not much better for the-subcontracting community where .

profitability now averages 3%-4% or less. Therefore, an owner retaining 10% on work installed is
typically withholding up to five times the contractor’s; or three times the subcontractors’, profit

on the project. This financial strain poses cash flow problems and has been linked to contractor -

failure (SCEG, 2002).

Evolution of Retainage Practice in the US

Due to the unique and fragmented structure of the construction industry, few individual
contactors or subcontractors have the ability or influence to change retainage practices. As a
result, national organizations representing industry members have taken the lead. These
organizations include the Associated General Contractors of America (AGC), the Association of
Builders and Contractors (ABC), the American Subcontractors Association (ASA), and the
Associated Specialty Contractors (ASC). Each has a constituency that often times overlaps. AGC
is an organization with over 33,000 members primarily consisting of general and specialty
contractors. ABC is a national trade association representing over 23,000 members. Its primary
membership also consists of contractors, subcontractors, and suppliers. ASA is a nonprofit trade
association representing more than 6,000 subcontractors and specialty contractors in the
construction industry, and ASC is an umbrella organization representing eight specialty
contractor groups. Recognizing that Federal, State, and Local governments account for close to
half of the expenditures for non-residential new work, much of the organizational focus has been
on the public sector.

In the carly 1980’s, ASA and ASC were at the forefront of the effort to enhance the industry’s
payment practices (Semling, 1982). In 1983 the Office of Federal Procurement Policy urged that
the general practice of holding 10% retainage on Federal work be limited to those cases where the
practice was deemed necessary to ensure completion (Schweizer, 1983). This executive action
applied to the contract between the government and the prime contractor. Five years later, the
Prompt Payment Act Amendments of 1988 extended protection to subcontractors. This legislative
action prohibited general contractors from retaining or withholding from a subcontractor more
than the government retains from the contractor. In addition, it established minimum standards
for the prompt release of retainage.

2
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*_ The Current Federal Acquisition Regulation (F.A.R.) continues to support the government’s shift
_in policy to a more equitable approach to retainage. Paragraph 32.103 of the regulation states
o2, Retainage should- not be used as a substitute for good contract management, and the
- contracting officer should not withheld-funds without cause.- Determinations fo retain and the .. -
>« specific amount to be withheld shall be made by the contracting officers on-a case-by-case basis. .. -
Such decisions will be based on the contracting officer's assessment of past performance and the -
likelihood that such performance will continue.” . P P e

.Subsequent to FAR’s policy shift, the retainage policy of the individual Federal agencies wasina ..t
.state of flux with retainage practice varying from project to project and agency to agency. Policy

ranged from a ‘zero retainage’ policy adopted by the Department of Defense to-other agencies’
. continued use of the ‘old Federal Standard’ of 10% on. the first half of: the.work and zero
 retainage held on the last half of the project if performance on the project was satisfactory.

However, the overall trend for both the Federal and State agencics since the early 1980’s has been -
~toward a reduction in the percentage of retained funds on new construction. This shift is largely -
due to the continuing efforts of the American Subcontractors Association, the Associated General
_Contractors of America, and the Associated Specialty Contractors. Currently, Federal agencies
_such as the Department of Defense, the General Services Administration, and the US Department
of Transportation have ‘zero’ retainage policies and typically only withhold retainage if there is

just cause.

Federal policy has also had an impact on State retainage policy, in particular for those projects
utilizing Federal funding. One of the most significant actions involves the US Department of
Transportation (USDOT). Responding to a 1995 ruling by the US Supreme Court in the Adarand
case, the USDOT revised its Disadvantaged Business Enterprise (DBE) program in 1999. The
new regulation required that States establish contract language that required their prime
contractors on DOT-funded projects to promptly pay all subcontractors (DBE and non-DBE) final
retainage upon satisfactory completion of the subcontractor’s work. Payment was due the
subcontractor even if the prime had not received payment from the state or final approval
(acceptance) from the state for the subcontractor’s work. Under this requirement, commonly
referred to as the 'Pay Before Paid' requirement, the prime contractor could be financing up to
10% of the construction costs (Deery, 2001). Primes argued this new requirement reduced their
leverage on subcontractors to correct defects and left them with little protection should the
subcontractor not pay their suppliers or second tier subcontractors.

There was an outcry from contractors and their industry representatives to address the
shortcomings of the 1999 regulation. In response the USDOT proposed new regulations in 2001
that were subsequently adopted in July 2003. The new (and current) regulation removes the
prime’s “Pay Before Paid’ requirement and essentially allow the states to adopt one of three
methods to ensure prompt payment of subcontractor retainage:

e “_ decline to hold retainage from prime contractors and prohibit prime contractors
from holding retainage from subcontractors” or
e “_ decline to hold retainage from prime contractors and require a contract clause

obligating prime contractors to make prompt and full payment of any retainage kept by
prime contractor to the subcontractor within 30 days after the subcontractor's work is
satisfactorily completed” or

e “. hold retainage from prime contractors and provide for prompt and regular
incremental acceptances of portions of the prime contract, pay retainage to prime

contractors based on these acceptances, and require a contract clause obligating the

3
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. prime contractor to pay all retainage owed.to the subcontractor for satisfactory .
completion of the accepted work.” (Ichniowski, 2003:1):

wo - -In 2001 the AASHTO-Subcommittee-on Construction surveyed.the states to assess the impact of
SEERS this: USDOT ‘regulation on state retainage policies for their state: Department of Transportation
(DOT) work. Of the 47 states participating in the survey, only seven, or 15%, had a zero retainage - |
:policy- prior to the regulation change. However; by the date of the survey two years later, twenty- : ..
- -+ one states (45%)-had a zero retainage policy: for primes:and/or subcontractors on' DOT work. As - -
- expected, Federal policy had a significant impact on state retainage practices (AASHTO, 2001). :

~In addition to the modification of state law to comply with Federal regulations on USDOT funded- .
+ .. work, most-states have also-adjusted their retainage statutes to reflect changes in the percentage - -
- withheld, payment timing, and/or implemented alternatives. to conventional retainage practices.
For some states these statutes apply only to certain departments, such as the State’s DOT projects,
while others are applicable for all state work. While no state has taken the position of abolishing
retainage, the trend has been. toward a reduction in the percentage of funds withheld and/or
- policies more sensitive to the contractor’s cash flow concerns (ASA, 2003a; Stockenberg, 2001b).

Just in the past several years Maryland, Mississippi, and Arizona reduced the retainage
percentage on all state work (ASA, 2003a). Legislative efforts in Utah capped subcontractor
retainage to the amount being held by the owner and required retention to be released on portions
of the building accepted for early occupancy. In addition, legislation to reduce or limit the
retainage percentage has been introduced in Ohio, Oklahoma, Colorado, Florida, and Wisconsin
(Pitts, 2003; Grimm, 2003; Stockenberg & Limbaugh, 2002). In Wisconsin the proposed
legislation reduces retainage on all public work to 5% till 50% complete and zero thereafter - a
considerable change from the requirement 30 years ago of 15% for the duration of the project
(Fabishak, 2003).

Changes in retainage policy are not just limited to reductions in the percentage of retained funds.
The State of Oklahoma was one of the first to allow contractors to avoid retainage altogether if
they would post security such as a certificate of deposit or a letter of credit. Continuing with the
trend to adopt ‘alternatives’ to the traditional retainage practices, Arizona and Maryland passed
regulations permitting securities in lieu of retainage and recently Illinois enacted legislation
allowing retainage to be placed in an interest-bearing account with the interest accruing to the
subcontractor (ASA, 2003a;, Gordan, 2001).

In 2001 New Mexico enacted one of the most ambitious retainage programs legislated up to that
point in time. The statute limited GC and subcontractor retainage to 5%, required interest-bearing
escrow accounts for retainage, mandated the release of retainage held on each ‘separately
ascertainable item of the schedule of values’ upon substantial completion of that portion of the
work, allowed for the substitution of securities, and established prompt payment requirements and
penalties (Calvert, 2001).

The reassessment of state retainage policies is continuing. Connecticut and Oklahoma have
current legislative proposals requiring the creation of an interest bearing escrow account for
retainage and Oklahoma’s pending legislation requires the early release of retainage for
subcontractors completing their work early on in the project. Ohio’s proposed legislation
eliminates retainage on all public work and withholds the Certificate of Occupancy until the
contractor provides certification that subcontractor retainage has been paid (Pitts, 2003; Ohio
General Assembly, HB208).
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Legislation for retainage policy has not been limited to public work. For example, Missouri and

.Montana- limit retainage-on private work.to 10% and New York, as. well.as Montana, limit
.subcontractor retainage to.the amount being: held:--on -the contractor by the owner: for -the
__subcontractor’s -portion. of -the- work. In- 2002 Missouri--passed .comprehensive legislation. for

- private: construction projects limiting retainage to 10%;;permitting the substitution-of: securities:* -

for-both the GC and subcontractors, line item release of retainage, established provisions
requiring Tetainage to be held in a trust fund, mandated the:release of retainage upon substantial

completion, and established prompt payment guidelines:for subcontractor:retainage. In addition, « = = . o
. New. Mexico’s recently- enacted legislation reducing retainage to.5%, establishing requirementsi: -~ = oo
for prompt payment, and providing for the substitution of sccurities applies to both public and. = -

private construction. This evolution of retainage policy. governing private work continues with -

. -Colorado-and Ohio both having current legislative initiates affecting retainage practice on private -

work  (Stockenberg & Limbaugh, 2002; McGreevy, . 2003; Calvert,.-2001; Grimm, 2003; .- -

Stockenberg, 2003). :

. All but three. states (New Hampshire, West Virginia, and .Wyoming) have statues regarding
retainage covering public and/or private work. Forty states specify a retainage percentage. Of
those states that specify a retainage percentage, thirteen retain 10% on the first 50% of the work
but ten of these states hold no retainage (or return half of the 1* portion) on the 2™ half of the
work so that at completion the combined percentage is 5% or less. One state withholds 8% and
twenty-three states retain 5% while three states withhold less that 5%. In total, the amount
withheld for retainage at completion is 5% or less for all but two states specifying a retained
percentage. That equates to ninety-five percent requiring 5% or less compared to 20 years ago
when the typical retained percentage was closer to 10%. In addition to addressing retainage
amounts, 21 states permit securities, three allow bonds and one permits a letter of credit as a

substitute for retainage and 16 require interest to be paid on retained funds. Federal and State’

legislation has continued down the path of increased regulation, reduced retainage rates, and the
increased acceptance of retainage alternatives for both public and private work. (Croysdale, 2003;
Stockenberg & Limbaugh, 2002; ASA, 2003a; McGreevy, 2002; Calvert, 2001; Grimm, 2003).

Industry Standards for Retainage

The retainage practices of the various departments within the Federal government are becoming
more consistent while the policies of the states are trending toward reducing the amount of
retained funds and the use of alternatives. However, there remains considerable variance in
retainage practices throughout the industry, particularly in the private sector (ASA, 2003a).

The American Subcontractors Association, the Associated General Contractors of America, and
the Associated Specialty Contractors generally support the reduction or elimination of retainage.
However, standard industry contracts and subcontracts typically have provisions for retainage,
but avoid specifying retainage percentages and support limited use of alternatives. For example,
AGQC’s standard contract between the Owner and Contractor contemplates retainage at a rate
agreed to by the parties and suggests no additional retention be held once the work is fifty percent
complete. This standard contract permits early release of retainage for subcontractors that have
completed their work and allows securities to be substituted for retainage with interest on the
securities accruing to the contractor (AGC No. 200, 2000). :

AGC’s standard subcontract permits subcontractor retainage at a rate agreed to by the parties and
provides for retainage reduction at completion and/or if the Owner reduces the retained
percentage of the contractor (AGC No. 650, 1998).
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- The AIA 201 General Conditions, an industry standard, provides for contractor retainage but does

not specify a percentage: The document requires the release of retainage to the general contractor. : Sl
- upon-substantial completion. It provides for early release of subcontractor retainage only-in‘the = .= = s
- gvent .that'the subcontractor’s retainage is released to the contractor by the -Owner (AIA A201, °. .-
1997)

In practice, the retainage policy for a project is typlcally negotlaied between the parties and f57zL
- inconsistent throughout the industry. To-aid the development:of:standard retainage practices,
- improve the fairness of retainage policy, and increase the acceptance -of retainage alternatives = -
several industry organizations reached an agreement outlining suggested industry practice for =~ .
.retainage. In 2002 the -Associated General Contractors -of - -America (AGC), the ‘American - 5w o
- “Subcontractors Association (ASA), and the ‘Associated: Spemally Contractors (ASC) approved a- ot v
‘joint’ position conceming retainage practice as follows: - D e
e  Whenever possible, retainage should be eliminated or reduced.

o If'the need for retainage cannot be eliminated, an acceptabie alternative form of security
in lieu of retainage may be used.

e Ifretainage is required, the percentage retained should be as low as possible.

e Where retainage is held, the percentage level should be the same for subcontractors as
for the prime contractor.

e Early (including line item) release of retainage should be encouraged.

e Reduction in retainage and release of retained funds should not be delayed because work
under change orders has not been completed.

s When retainage is used, retained amounts should be deposited in an escrow account

which bears interest inuring to the contractor and subcontractor in their respective
shares. (AGC/ASA/ASC, 2003)

Impact of Retainage

Even though there has been considerable evolution of retainage policy, there remains a spirited
debate on the merits of its practice. Proponents argue that it provides financial protection for the
owner and ensures performance while imposing minimal financial hardship on contractors.
Opponents submit retainage reduces competition and increases project cost, provides a financial
disincentive for timely completion of the work, and places a severe financial hardship upon
contractors and subcontractors.

Impact on Construction Cost

Proponents of a reduction or elimination of retainage argue that retainage reduces competition
and increases the cost of construction. In 1999 the American Subcontractors Association (ASA,
1999) conducted a national survey of its membership on retainage practices. In that study they
found that 91% of their membership are more likely to pursue a project if no retainage is
withheld. Also 69% of the responding subcontractors indicated they would lower their bid by an
average of 3.1% if the project did not require retainage. ASA’s conclusion was that owners and
contractors utilizing retainage on their project(s) reduced competition and increased price
(Mendes, 2003). Studies by Meir (2002) and SECG (2002) found a similar relationship between
payment and price.
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- Croysdale (2003) submits that lowering the retained: percentage from 10% to 5% results in - -
construction savings of 1% to 1% %. An earlier analysis. by. Farid (1986) purported a similar
relationship - increasing the retained percentage raises the contract price. In Hughes, Hillebrandt,
and-Murdocks-(1998)-study -the respondents noted an increase-in contract price ranging from 0-to
4% with an average of .2% of the contract price for each year ofithe project. = 70 -

The underlying basis-for the conclusions of* these studies is rooted in ‘financing’ costs and a
reduction in competition. Retainage essentially requires that contractors incur the expense:of
- financing a- portion of the project. In addition, competition is reduced- because capable,; but .
- smaller, less well-financed companies are not able to.compete on projects- with excessive:
retainage requirements (Harrell, 2003). The effect on project price is echoed by AGC's Chief

v Executive Officer Stephen E. Sandherr in his reaction to the DOT’s relaxed position on retainage:

"Not only will contractors and subcontractors benefit from the new retainage policy, but the - :
government, and ultimately the taxpayer, will realize significant cost reductions” (Day, 2001:2).

- Merck, one of the largest pharmaceutical companies in the world, also believes reducing - -
retainage percentages can have a favorable impact upon project cost and performance. The firm
changed its retainage policy on several projects “to attract a greater number of quality

" contractors” (Stockenberg, 2002:23). Their initial project retainage was lowered and at 50%
completion no additional retainage was withheld if quality and performance were satisfactory.
Similarly, H.G. Hill Realty, one of the largest private developers in Tennessee, does not withhold
retainage because they believe that this approach enhances working relationships and contractor
performance. They note that "as long as the job is progressing properly and they are getting good
performance there is no need" (Bradbury, 2000:22).

Impact on Performance

Intuitively most owners can rationalize the relationship between retainage and price, but even
with the increase in cost many believe that retainage affords a needed level of financial protection
to ensure contractor performance. Lending support to that assessment is a 2001 study by the
AASHTO Subcommittee on Construction. This study surveyed the states to determine the impact
of the 1999 Federal DBE regulation that encouraged the elimination of retainage on federally
funded DOT work. AASHTO found that 29% of the states with a zero retainage policy had
‘problems with performance’. The concerns generally revolved around issues relating to
completion of the work. State agencies reported problems such as contractors losing interest in
the project, difficulty in getting contractors to complete repairs or cleanup, delays in obtaining
closeout documentation, and increased difficulty in obtaining subcontractor bonding. Barnes and
Ahmad’s (1994) survey involving public agencies in Florida had similar findings. That study
concluded that owners firmly believed retainage provided a needed incentive to ensure quality
performance and timely completion of the work.

Studies involving the subcontracting community reach different conclusions regarding the
relationship between performance and retainage. The Specialist Engineering Contractors Group
(SECG), an umbrella organization in the UK comprised of six trade unions representing over
300,000 workers, recently completed a study on retainage. In September 2002, they submitted
their report to the Trade and Industry Select Committee in the UK titled The Use of Retentions in
the Construction Industry. The report contains a number of testimonials from its members on the
subject as well as a series of findings and recommendations. Based on its investigation, SECG
submits “retentions do not add value but, on the contrary, undermine cfforts to obtain
improvements both in performance and in relationships between all parties” (SECG, 2002:6)
They submit the practice of retainage promotes adversarial relationships that reduce individual
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. . - o and collective performance on the project. Its use tends to. indicate .a lack of trust promoting
adversarial relationships while lowering or eliminating retainage improves the working
relationship (Ahmad and Bamnes, 1994). The elimination of retainage facilitates project parinering ... .
= .- thereby- encouraging . the-alignment of - project poals, which is essential for performance. .. .
4t . improvement (Egan, 1998; Harrell, 2003). S X s v ;
SCEG (2002) contends “there is no evidence to link the existence of retentions to the elimination |
of ‘defects or enhanced levels of performance” (SCEG, 2002:6). ASA’s 1999 survey reached a
~similar conclusion. It found that retainage was not a motivating factor in the completion of the: :..

work for 80% of its membership. ,

.In. addition; opponents lament that retainage practices. treat performing and non-performing. . . i o« o -
contractors in the same manner thereby reducing is effectiveness. Many argue that retainage
provides an incentive to delay completion of the work to minimize the contractor’s financing
cost. Opponents also submit that retainage is not an owner’s only, or most effective, option to
induce performance or correction of faulty work (SECG, 2002). They argue a more successful
option is to withhold a portion of the progress payment(s) until the specific performance problems
are remedied (ASA, 2003a; Lathrop & Gage, 2002).

Financial Impact on Contractors and Subcontractors

ASA’s 1999 study found that 92% of the respondents noted retainage a serious problem facing
their firm. Many of the respondents harbored a great deal of frustration concerning collection of
retainage. Having these funds tied up for months, if not years, increased their cost of doing
business, reduced their ability to take on additional work, and diverted management’s efforts
toward collection efforts. It also exposed the firm to the risk of continued solvency of the owner
until collection. SECG noted that “construction was financed bottom-up - therefore the weakest
and smallest firms (with the poorest access to credit) bear the financing burden” (2002:6). They
found that many of the subcontractors bearing the financial burden felt the reason retainage
practice persisted is that it remains a source of interest-free financing for an owner. What was
particularly offensive to some was that if a contractor reported income based upon the percentage
of completion method, they were actually paying income tax on funds not yet received, thereby
further aggravating the cash flow burden (Barr, 2002).

Ahmad and Barnes’s (1994) Florida study yields similar findings. It concludes that retainage
reduces profitability, increases borrowing costs, precludes investment in additional work or
equipment, and increases contractor bankruptcies. OPPAGA’s (2000) investigation into retainage
practices at the request of the Florida legislature supports this earlier study, but finds that the
reduction, or elimination, of retainage may have some adverse effects. Restricting subcontractor
retainage would encourage surcties to become more defensive and underwrite fewer
subcontractors needing payment and performance bonds. This in turn would increase contractor
risk, resulting in micro management of the subcontractor (or contractor) and/or the reluctance to
contract with firms unfamiliar to the parties thereby restricting competition.

Retainage Alternatives
Downs (2002), in a recent article titled “Big owners liken retainage reform to terrorism,” points
out that resistance to changing retainage practice in the private sector is high and OPPAGA
(2002) found that this reluctance to change extends to public agencies. However, in spite of
industry resistance, retained percentages arc trending down and retainage alternatives are often
8
Senate %mme(rge Committee
( ‘/ - q
Attachment ////QQ




appearing in legislation and industry practice. Over the past couple of decades legislators have
-enacted prompt payment statutes, the Federal govemment has adopted a zero retainage policy,
“and many states have reduced their retained percentage on public work with some even extending
statutes' to-the private sector. In addition to these trends, -alternatives to the standard retainage. -
practices have started to take hold. The payment of interest on-retained -funds, retainage escrow. . i
.accounts, substitution of securities or -bonds, line item:release, and limiting the amount of:. »
- retainage that a contractor can withhold from a subcontractor are some of the more commonly
* ‘emerging alternatives. :

Payment of Interest

~-Proponents of change in retainage practice claim there is a national movement to require interest
on retained’ funds (TCA, 2001). AGC/ASC/ASA’s 2002 Joint Position on Retainage states -

- “"Where retainage is used, retained amounts should be deposited in an escrow account, which: -
bears interest, accruing to the contractor and the subcontractor. in their respective shares.” The.

- general consensus emerging within the indusiry is "once earned, amounts held in retainage should
benefit the subcontractor (or contractor)" (OPPAGA, 2000:7). Currently two-thirds of the states
require interest on retainage or permit securities with interest accruing to the contractor on public
work and five states have extended interest requirements to private work.

Escrow Accounts

With this approach, retainage is placed in escrow accounts that prevent unwarranted expenditure
or diversion of the retained funds. This practice can also place the retained funds out of the reach
of creditors should the owner experience financial difficulties. An escrow account generally
involves two types of expense that must be borne by one or more of the parties — the cost of
administering the account and the cost of financing the escrowed funds. Currently 14 states have
legislation regarding escrow accounts for retainage with threc states extending this protection to
private work (Stockenberg & Limbaugh, 2002).

Substitute Securities

Substitution of securities is essentially a process whereby the contractor (and/or subcontractor)
substitutes securities in a form acceptable to the parties in lieu of the owner withholding
retainage. Currently more than 40% of the states have regulations permitting the substitution of
securities for retention on public work and three have extended this practice to the private sector
(Stockenberg & Limbaugh, 2002; Mendes, 2003).

Line Item Release

Construction retainage is generally withheld starting with the contractor’s first progress payment
on the project and held until final completion of the project some months or even years later. This
practice places a severe financial burden on those subcontractors, such as excavation or
foundation contractors, whose work is completed early in the project (OPPAGA, 2000; SLRC,
2002). Line item release of retainage is a practice whereby retained funds are released when a
separately identifiable portion of the work 1s satisfactorily completed. Seven states currently have
statutes permitting this practice on public work and one state, New Mexico, passed legislation in
2001 requiring line item release of retainage on private work (Stockenberg & Limbaugh, 2002).
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Bonds in Lieu of Retainage

In public sector work it.is a common requirement for the general contractor to.supply Payment . ...
e e o 50 and Performanee-(P&P)-bonds. The -bonds provide the owner additional protection against poor -, = -
~woooio Cperformance, non-payment of the contractor’s bills associated with the project,-and/or financial -+ . = ..
~#uitoa0o failure of the contractor. General contractors.also can require P&P-bonds from subcontractors for .
F EER .+ similar reasons. In addition to the financial and performance- protection afforded by the actual .
@+ .t oeo0 bonds; the bonding process itself is generally viewed as a prequalification process that screens out

firms unable -to:effectively perform -the project scope-(Ahmad and Barnes, 1994). -Industry B onatlals

.organizations such as the ASA argue that P&P bonds; or-a separate -bond covering just the: .. i won . ooy
retained funds, should be allowed as a substitute for retainage. Otherwise, the owner has ‘double’.. = . - .. ;..
protection — the bonds plus retainage. Permitting substitution of a bond(s) provides protection to. -
the owner while permitting the contractor (and/or subcontractor) to collect payment in full for -
work satisfactorily performed. Contractors often favor a P&P bond in lieu of retainage because it

-can cost up to seven times less to fund the bond requirements than to fund the retainage
requirements (SECG, 2002).

Another form of surety protection is the substitution of a bond for only. the retained funds.
Retainage bonds are popular with contractors because they free up retained funds for relatively
low cost. In Louisiana, where retainage bonds are permitted on DOT work, almost 100% of the
contractors substitute a bond (Stockenberg & Limbaugh, 2002). However, contractor support
disappears if only subcontractors are allowed to substitute retainage bonds, becausc then the
contractor is forced to fund the project retainage.

Retainage bond opponents argue that their use reduces an owner’s protection and encourages a
more conservative approach, or actual under certification, of progress payments (Hughes et al,
1998). Owners have yet to embrace the substitution of P&P bonds or retainage bonds for
retainage as evidenced by the findings of Ahmad & Bames’s 1994 study. They found that owners
had serious reservations about bond substitution. The public owners in their study felt it was too
difficult and time consuming to get a surety to respond should the contractor be unwilling to
finish the project. Similarly, a study by Hughes ef al (1998) found that owners typically viewed
the threat of litigation as a necessary step 1o encourage surety action. Owners in that study felt
that ‘retention bonds must be on demand otherwise they are useless’ (1998:25). The findings of
these studies are supported in practice. Only four states, or 8%, have provisions to substitute a
bond for retainage (Stockenberg & Limbaugh, 2002).

Limiting Subcontractor Relainage.

The American Subcontractors Association has continued to support legislation requiring that
contractors be permitted to withhold no more retainage on a subcontractor than the owner is
retaining on the contractor (ASA, 2002). Contractors have typically been non-supportive of this
approach because it restricts their ability to withhold additional funds if they deem it necessary to
ensure performance. However, in practice the retained funds are typically equal. Even AGC’s
Standard Form of Agreement between Contractor and Subcontractor states “The rate of retainage
shall be {a percentage}, which is equal to the percentage retained from the Contractor’s payment
by the Owner for the Subcontract work” (AGC 650, Para. 8.2.2).
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Retainage Abuse

‘Even though retained percentage rates are trending down and retainage alternatives are gaining
o wf . popularity, retaining funds for work performed is still-a significant operating challenge for the
sidwe oz Cconstruction contracting community. The practice presents a financial burden, especially to:small. = - .+ -
- ~and medium sized contracting entities, and can be :a source of financial abuse (SCEG, 2002;- " - i -
Stockenberg, 2001a). : ; 2 =4k

“.As referenced earlier, ASA’s 1999 study found that 92% of the respondents noted that retainage -
7+ “was a’setfious problem facing their firm. In this study, thie average amount of retainage receivables:: -
% "‘on their'books™ was $620,025 with an average age of* 160 days but ranging up to 481 days. Three: .- -
years later the problems ‘and concerns persist. ASA”s: 2002 national survey of its membership - : -
s found -that:93% viewed retainage practices a serious -or somewhat serious issue: with slow final
“~ " payment of retainage as a serious or somewhat serious issue for 95% of its membership. -
Additionally, slow payment was the most serious issue for 17% of the respondents which was up
from 5% in2000 (ASA, 2002).

Similar surveys were performed in several states in 2003 with comparable results. Ninety- three
percent (93%) of ASA’s membership in Ohio viewed retainage a serious or somewhat serious
issue and 91% responded similarly for slow final payment. In Mississippi it was 92% and 83%
while Ohio respondents indicated 94% and 94% respectfully. Colorado and Phoenix had similar
results (ASA, 2003b).

An early UK study found that twenty-five percent (25%) of retained funds were never paid and a
majority of the remaining retention was often paid late (Reading Construction Forum, 1998).
Similarly, a study by Hughes et al (1998) found that payment of contractor and subcontractor
retainage was often delayed and posed a serious problem for the industry.

Delays in the recovery of retention are often not justified as evidenced from a study
commissioned by The Building Services, Research and Information Association (BSRIA) in
2002. The BSRIA study by Samuelson and Gooding (2002) investigated 27 cases and found only
one with justifiable cause to hold the retained sums.

SCEG’s (2002) investigation identified a number of instances of retention abuse including long
delays in recovery of retained funds, the use of retained funds to unjustly offset alleged poor
quality work, delaying retention payment to encourage a reduction in the amount of final
payment, and the use of retention to offset charges or delays unrelated to the subcontractors work
on the project. BSRIA’s study identified common categories of retention abuse, including:
e Long delays in the recovery of retainage. In its study final payment of retained funds was
often in excess of two years after completion of the project.
= Continuing to hold retained funds due to poor performance of others.
e Using retained funds to induce subcontractors into final settlement with unfavorable
terms for the subcontractor (Samuelson and Gooding, 2002).

Opinions Vary

However, opinions on retainage and its impact and/or abuse often depend on one’s vantage point.
Most all agree that retainage practice has an impact upon the parties and the construction process,
but whether its influence is favorable or unfavorable in large part depends upon perspective and
contractual position. The polarization of opinion is evidenced in a 1994 study involving public
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“:agencies and contractors in the State of Florida (Ahmad and Barnes, 1994). In this study 55
general contractors and 38 public agencies responded to a questionnaire on the practice of
retainage.

These two groups essentially agreed that 10% retainage was common, that it encourages front-
- end loading, and both groups had similar opinions regarding, the periodic release of retainage on
long duration projects. However, beyond these three issues the public owners and contractors had
*very differing opinions. A significant majority (88%). of -the contractors felt that retainage
- adversely impacted profitability while only 19% of the owners shared that opinion. Conversely, . -
-87% of the owners: felt that retainage protects the owner while only 27% of the contractors . .
‘agreed. In fact, contractors felt that retainage increased the likelihood of financial failure. Similar
- disparity existed regarding the effect upon the Owner-Contractor relationship. A majority (59%). .
of the contractors believed that retainage practices harmed the relationship while only 8% of the
owners thought that a revised policy would enhance the relationship.

A strong majority (72%) of the public agencies belicved that no change in retainage policy was

" . necessary while only 20% of the contractors thought the practice should remain unchanged. There

was similar disagreement concerning relaxing retainage requirements, with most owners resisting
the reduction of retainage to 5%. A majority (53%) of the owners did not support interest bearing
escrow accounts versus 85% of the contractors and while 61% of the contractors supported bonds
in lieu of retainage, only 1% of the owners felt that bonds were an acceptable alternative.

This study exposes the disparity of opinion between public owners and contractors on retainage
practice and provides insight into the difficulty for policy change. Essentially, contractors viewed
retainage as an unnecessary burden creating financial hardship with minimal benefits for the
owner and felt retainage practices needed to change. Conversely, public owners believed that
retainage afforded them a necessary degree of protection that imposed minimal burden upon the
contracting community. They felt policy change was unnecessary and alternatives were typically
undesirable.

However, Ahmad & Barnes’s study was completed almost a decade ago on a very limited
geographical scale. In addition, other participants in the construction process, including
subcontractors, private owners and architects who are affected by retainage policy were not
included in the study. Similarly, ASA’s (2002) and SCEG’s (2002) studies only obtained data
from subcontractors and AASHTO’s (2001) study was restricted to state DOT agencies. The
limitations of these previous efforts, along with the recognition that retainage practices tend to
evolve over time, give risc to the need for a comprehensive study on current retainage practices
and the impact that retainage policy has on each member of the construction team.

RESEARCH OBJECTIVES

This research effort will build upon the work of previous studies investigating retainage practices
in the construction industry. It will incorporate a national sampling representing the primary
participants in the design and construction process, including owners, architects, contractors and
subcontractors. The primary objectives of this research effort are to:

o Identify the detriments of retainage for members of the construction team.
¢ Identify the benefits of retainage for members of the construction team.
e Identify alternatives that will minimize the detrimental impact of retainage.
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e  Where such alternatives are already in use, evaluate their effectiveness.

'RESEARCH METHODPOLOGY
Methoedology Overview

- “Theré are two ‘general’ approaches that could be taken to address this research effort: 1) data
could bé obtained from a broad and representative sample of each population using a self-
‘administered survey instrument, or 2) the practices and insight from a small sampling could be
exarfiined in greater detail. To obtain the benefits inherent with each approach, the research
design incorporates elements of both methodologies.

Survey Instrument

A self-administered survey was developed to obtain input from a large sampling of members of
the construction team using both closed-end and open-ended response options. Use of closed-end
responses permitted an evaluation by each of the respondents on the selected topics of retainage
practice. Incorporation of open-ended response options allowed respondents to provide additional
insight or related information.

The survey instrument was designed using a seven-point lickert scale for most of the closed-end
responses and short answer or €ssay format for response to the open-ended questions. The
instrument was structured to obtain input on the following primary topics:

o Company Data: General company information, including type of organization, annual
construction volume, and area of operations.

e Current Retainage Practices: Retainage practices used on their projects, including the use of
alternative practices.

o Retainage Abuse: Their assessment of the prevalence of abusive practices, and supporting
documentation concerning the collection of project retainage.

e Retainage and Price: The impact, if any, that project retainage has on a) their willingness to
pursue a project and b) their pricing of a project.

o Retainage Alternatives: Their support or opposition for alternatives to traditional retainage
practices.

The survey instrument was pilot tested and needed refinements were incorporated. When
completed, the survey instrument contained a total of eighty-seven (87) questions with either
closed and/or open-ended response options.

Sample Selection

Data for this study was solicited from architects, general contractors, subcontractors, construction
managers, public owners, and private owners. A probabilistic sampling for each category was
selected as follows:

Architects: All of the Architects classified as Architect/Engineer (AE), Architect (A), and
Engineer/Architect (EA) on Engineering News Record’s (ENR) 2003 listing of the Top 500
Design Firms were included in the sample. In addition, six Architects from each state and two
from the District of Columbia were randomly selected from the American Institute of Architects
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(AIA) 2004 national membership listing. A combined total of 525 architects were included in the . = .+
sample.

General Contractors: All contractors listed in ENR’s 2004 listing of the Top 400 Contractors with
‘the majority of their work in ‘General Building’ were included in the sample. Supplementing this
list, were 645 randomly sclected Contractors from the Associated General Contractors (AGC)
© 2004 national membership listing who belonged to the category of Building (B), Highway (H), or
Industrial (I). A total of 970 contractors were included in the sample :

- Subcontractors: The sample included all the 5,500+/- members of the American Subcontractors
Association (ASA) listed in its 2003 Membership Roster.

‘Construction Managers: The sample included all the 2,500+/- members of the Construction
Management Association of America (CMAA) members as recorded in its 2003 Membership
Listing.

Public Owners: The sample of public owners included the highest-ranking construction official
within each State Department of Transportation (DOT), including the District of Columbia. In
addition, the highest-ranking construction and design facility administrators from each state were
included in the sample. The sampling frame used to select these individuals was the National
Association of State Facilities Administrators (NASFA). Combined, a total of 176 public owners
were asked to parficipate.

Private Owners: Two hundred eighty-nine (289) private owners randomly selected from
Fngineering New Record’s 2003 Listing of the Top Owners were included in the sample.

In total, the combined sampling of architects, general contractors, subcontractors, public owners,
construction managers, and private owners for this study contained 9,960 candidates.

Survey Distribution

In late May 2004, a hard copy of the survey instrument was mailed to the sampling of architects,
general contractors, and owners. They were asked to respond using an enclosed self-addressed,
postage paid envelope, but were also given the option of completing the survey online. The
membership of CMAA (construction managers) and ASA (subcontractors) were solicited
electronically and requested to participate by completing the online survey.

Survey Response

By the July 2004 cutoff date for participation one thousand thirty-six (1035) usable responses
were received. The response rate was 20.2% for those solicited by postal mail and 8.0% for those
asked electronically to participate. The combined response rate was 10.4%. As shown in Table 1
— Usable Responses, the response rate for the various categories of participants ranged from 4.5%
for construction managers to 56.8% for public owners.
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Table 1 — Usable Responses

: # Solicited - Usable Responses .. Response Rate
Category Postal | E-mail | Online | Postal | Total -| ..Postal . E-mail Combined
Solicitation | Solicitation

Public Owners 176 55 45 | 100 | 56.8% .~ Na 56.8%
Private Owners | 289 10 8 18 6.2% Na 6.2%
| Architects 525 : 11 .49 - |60 11.4% - . Na 11.4%
Constr. Mgrs: -2500 1} 108" 5 113 Na - 4.5% 4.5%
Gen’l Contr. 970 - 72 145 | 217 22.4% Na 22.4%
Subcontractors 5500 516 11 527 Na 9.6% 9.6%
Totals | 1960 | 8000 772 263 | 1035 20.2% 8.0% 10.4%

Respondents included public agency representatives from 41 states whose agency’s annual
construction volume ranged from $459 million to $9 billion. Representatives from 16 different
federal agencies, 39 state agencies, and 25 local agencies provided input. Public agencies
responding included the Department of Transportation, transit authorities, the Department of
Corrections, General Services Administration, local counties, municipalities, school districts,
water districts and community colleges. Private owners from 14 different states with an annual
construction volume ranging from $3 million to $500 million also completed the questionnaire.

One hundred seventy-three designers and construction managers participated in the survey.
Respondents included architects from 34 states with design responsibility for an annual
construction volume ranging from $1 million to over $1 billion dollars with an average of $204
million. Construction managers from 32 states responded. Their annual construction volume
ranged from $1 million to over $5 billion with an average of $450 million.

The largest survey samplings included contractors and subcontractors who were located in 42 and
39 different states respectively. The annual volume of the respondents from both categories
ranged from $1 million to greater than $1 billion. However, the size of the firms averaged $91
million for contractors and $24 million for subcontractors.

Considering the length of the questionnaire (four pages with 87 questions), the geographical
representation, range of organizational size, and amount of participation should be considered
exceptional. This level of participation enhances the validity of the findings.

FINDINGS AND ANALYSIS
Organization and Statistical Analysis

Survey respondents were asked to provide input in five categories including 1) retainage practices
on their current projects, 2) respondent evaluation of various retainage practices, 3) assessment of
retainage abuse, 4) the impact of retainage on project pricing, and 5) altemnative retainage
practices. To facilitate an organized and comprehensive presentation of the findings of this study,
cach of these five categories will be analyzed systematically and then collectively summarized at
the conclusion of this study.
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‘With-over 1,000 respondents and a survey instrument containing 87 questions, approximately

- 90,000 data points were collected. The statistical analysis of the data included the calculation of
descriptive statistics, means testing, and the testing of paired samples. All statistical testing -of the .z«
data-was performed to a level of significance ef .05. : sy

Current Retainage Practices

. ‘Subsequent to the section of the questionnaire soliciting general information on the organization, . - -

i respondents were asked to indicate the retained percentages applicable on' their projects and ‘the i+~ =

“. frequency - that they encountered alternative approaches. Table 2: Retainage- Percentages by »«.
Category of ‘Owner, tabulates the project frequency that owners utilized each of the itemized -
retained percentages. .

As shown in Table 2, federal and state agencies imposed 10% retainage terms on only about one-
“fiftli of their projects (20% & 16% respectively) whereas private owners withheld 10% retainage
* on more than half (56%) of their projects. Conversely, 63% of the federal respondents held no

retainage while only 19% of the state and 15% of the private owners did not withhold retainage.

Table 2: Retained Percentages by Category of Owner

Retained Percentage Y% @ Fed State Private
Comp. (16) (78) (18)

10% for the contract duration 10.0% 20% 16% 56%

10% till 50%, then 5% on the remainder 7.5% 7% 2% 3%

10% till 50%, then 0% on the remainder 5.0% 3% 22% 11%

5% for the contract duration 5.0% 6% 30% 15%

3.5% for the contract duration 3.5% 1%

6% till 50% then 0% on the remainder. 3.0% 1%

4% till 50% then 2% on the remainder 3.0% 1%

5% till 50%, then 0% on the remainder 2.5% 1% 3%

2.5% for the contract duration 2.5% 2%

2.0% for the contract duration 2.0% 1%

1.0% for the contract duration 1.0% 2%

None 0% 63% 19% 15%

Average retained % during the project 3.26% 5.56% 7.59%

Table 2 also identifies the average percent retained over the life of their projects for each category
of owner (assuming an equal distribution of contract billings). The average is 3.26% on Federal
work, 5.56% on state projects, and 7.59% on private projects. Note that the average retained
percentage increases as you move from federal work to projects at the state level. Also, private
owners impose a significantly higher percentage of retainage than evidenced in public work.

These general trends, of increased retainage as you move to ‘local’ and private projects are quite
evident in Figure 1. More than half of the projects for private owners had retainage of 10%. In
addition, retainage of 5% or more at completion of the work was present on 85% of the private
projects, 70% of the state projects, and only 36% of the Federal projects.
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% of Projects

10% 5% or> None -
Figure 1: Retained Percentages

Architects, construction managers (CM), contractors, and subcontractors were also asked to
provide input concerning the retained percentage on their projects. Table 3: Retained Percentages
— Owner’s Agents & At-Risk Builders tabulates their response. As evidenced in Table 3,
architects, CM’s, contractors and subcontractors were involved in a limited number of projects
where no retainage was held (only 16%, 9%, 12%, and 12% respectively). Conversely, three-
quarters or more of the projects for these participants had retainage of 5% or greater.

Table 3: Retained Percentages — Owner’s Agents & At-Risk Builders

Retained Percentage % @ Arch CM GC Sub
Comp.

10% for the contract duration 10.0% 30% 38% 37% 67%
10% till 50%, then 5% on the remainder 7.5% 17% 17% 8% 6%
10% till 50%, then 0% on the remainder 5.0% 20% 22% 20% 7%
5% for the contract duration 5.0% 9% 11% 19% 7%
5% till 50%, then 0% on the remainder 2.5% 3% 3% 3% 1%
2.5% for the contract duration 2.5% 1%

1.0% for the contract duration 1.0% 4% 1%

None 0% 16% 9% 12% 12%

Average retained % during the project 6.9%%  8.00% 7.2%% 8.27%

The average retained percentage during the life of the project ranged from 6.99% to 8.27% - a
retainage rate similar to the average noted by private owners. This correlation is somewhat
predictable because approximately 75% of all new work in the US is for the private sector. The
most significant variation in the data collected from this group is the concentration of projects
with 10% retainage. Two-thirds (67%) of the subcontractors’ projects have 10% retainage versus
only approximately one third of the projects for the other categories in this grouping. A statistical
comparison between general contractors and subcontractors supports the assertion that the

retained percentage is greater for subcontractors.

Use of Alternative Retainage Practices

In the next section of the questionnaire, respondents were asked to indicate how often they
encountered alternative retainage practices on their projects. These alternative practices are
grouped into four general areas: 1) the substitution of financial instruments of guarantees, 2)
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-+ compensation or protection of retained funds, 3) early release of retainage, and 4) retainage -

limits. Response options for the frequency they encountered each alternative practice included
‘Never (1), Almost Never (2). Seldom (3), Sometimes_(4), Often (5), Almost Always (6), and
Always (7). Table 4 tabulates the mean response on each alternative practice.

Table 4: Use of Alternative Practices - .

Substitution of Financial Instruments or Guarantees - - . . Mean -

Substitution of securities in lieu of retainage.. . . - S )

Substitution of a Letter of Credit in lieu of retainage.: 133 .

Substitution of a bond in lieu of retainage.- 4 Smu : 148

Elimination of retainage with a Payment & Performance Bond 1.50
Compensation or Protection of Retained Funds

Payment of interest on the retained funds: - 1.44

Retainage deposited in an escrow account: 1.73
Early Release of Retainage

Line item release of retainage. : 2.27

Retainage released on work completed early in the project. 243

Release of final retainage prior to occupancy. 2.17
Retainage Limits

Limits on the amount of subcontractor retainage. 241

The mean response for the alternatives allowing the substitution of a financial instrument or
guarantee ranged from 1.33 to 1.50 (Never to Almost Never). Respondents indicated substitution
of a letter of credit, securities, or a retainage bond was almost never practiced on their projects.
Additionally, the elimination of retainage with a Payment and Performance bond was again
almost never allowed. Evidence of its low acceptance is that only 3.2% of the respondents noted
that it was offen allowed on their projects.

Retainage alternatives that offered compensation or protection of the earned funds again were
rarely encountered. The mean response for the payment of interest and the use of escrow accounts
indicates that these alternatives are ‘ Almost Never’ used. Eighty-one percent of the respondents
indicated that interest was never paid on retained funds and only 5.3% of the respondents’
projects often employed the use of escrow accounts.

Alternatives offering the early release of retainage had slightly more application as evidenced by
the higher mean scores. They were still seldom utilized, but approximately 10% of the
respondents’ projects had line item release of retainage and/or release of retainage for work
completed early in the project. Similarly, 15% of the projects often had limits on the amount of
subcontractor retainage.

Assessment of Retainage Practices

The survey questionnaire had two sections, containing a combined 34 questions, soliciting
respondent assessment of retainage practices. These questions were structured to provide
respondent input on 1) the perceived owner benefits and detriments of retainage, 2) the influence
retainage has on contractor and subcontractor performance, 3) the influence retainage has on
project relationships, 4) the financial impact that retainage has on contractors and subcontractors,
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and:'5) the perceived fairness of retainage practice. The mean response for each question was
calculated and statistical comparisons were evaluated. A summary of the findings is presented in
. - the-following sections. Ty s ; . .

Owner Benefits / Detriments

. In the first category, Owner Benefits/Detriments, owners, architects and construction managers

- (hereafter referred to as Owners/Agents) had general agreement on the benefits and detriments of

“retainage.” The trio felt retainage provided financial protection for the owner and was not
employed primarily to provide a source of interest free financing for the owner (a position most
strongly voiced by the owners). However, Owner/Agents were neutral on whether retainage

.- provided a buffer for overvaluation of the work installed, maybe in part because they believe that
retainage encourages front-end loading. 3 £,

Similar to the position held by Owners/Agents, contractors and subcontractors believe that
retainage encourages front-end loading. In addition, they believe that retainage does not provide a
‘buffer’ against overvaluation. However, subcontractors feel strongly that retainage does not
provide financial protection for the owner and that the primary reason owners withhold retainage
is to provide interest free financing whereas, general contractors as a group are neutral on this
issue. However, when the contractors that self-perform a majority of their work are analyzed
separately, the data reveals sentiments for this group approaching those of the subcontracting
community.

The effect of retainage on competition and pricing is also split. Owners/Agents do not believe that
contractors and subcontractors are less likely to pursue a project if retainage is being withheld.
However, that is not an opinion shared by Construction Managers at-Risk (CM at-Risk), General
Contractors (GC), or Subcontractors as noted in Table 5.

Table 5: The Effect of Retainage on Competition and Pricing

Question CM at-Risk GC Sub
Are you more likely to pursue contracts where no o g =
retainage is held? (% selecting Yes) 65, Bk et
Would your price be lower if no retainage was held? " o o
(% selecting Yes) — Ak 2%
How much lower would your price be? 2.4% 2.2% 3.6%

Over 65% of CM at-Risk, 58% of the GC'’s, and 85% of the subcontractors indicated that they
would be more likely to pursue projects where no retainage was withheld. In addition, 60% of the
CM’s at-Risk, 50% of the GC’s, and 71% of the subcontractors noted that their price would be
lower if no retainage were held. When asked to quantify how much lower, CM’s at-Risk advised
2.4%, GC’s 2.2%, and subcontractors indicated 3.6%. “Owners would be amazed how much
smoother and cost effective a project gets built when you eliminate retainage,” stated one
respondent. In deference to the opinion of owners and their agents, the financial protection that
owners believe retainage provides has a price — reduced competition and increased project cost.
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Influence on Contractor and Subcontractor Performance -

Owners; architects, and construction managers (CM) marginally believe that retainage motivates -
- performance and are neutral as to whether.or not retainage is needed as an incentive to obtain
quality work. However, the trio strongly believes that retainage encourages the correction of
defects, expedites submission of closeout documents, and is necessary to get punchlist items
completed. In essence; they view retainage as providing effective leverage to correct deficiencies .
and closeout a project as opposed to having a substantial impact on performance during the
construction period. We have “no other alternative. As an owner, project completion can only be
achieved by withholding retainage” was the sentiment shared by several of the respondents.

At-risk contractors (CM’s at-Risk and GC’s) and subcontractors do not believe that retainage is (8 1
an effective incentive to obtain quality work. However, they are split on the effect that retainage - -

has on the correction of deficiencies and project closeout. Similar to Owners/Agents, at-risk

contractors believe that retainage encourages timely correction of defects and expedites closeont
documentation - while subcontractors do not. Additionally, - at-risk contractors are neutral

concerning whether retainage is necessary to get punchlist items finalized while subcontractors do

not think it is effective to ensure completion.

Influence on Project Relationships

Owners and their agents (architects, and CM’s) do not believe that the use of retainage indicates a
lack of trust or promotes adversarial relationships. Similarly, they do not think that reducing, or
eliminating retainage, facilitates project relationships or encourages the alignment of project
goals. The only subset of this group not in conformance with these findings is ‘Federal’ owners.
The majority of these Federal respondents do not withhold retainage and they feel that the
elimination of retainage has had a favorable impact on project relationships — an opinion shared
by at-risk contractors and subcontractors. In contrast to Owners/Agents, at-risk contractors and
subcontractors believe that the reduction, or elimination of retainage, encourages the alignment of
project goals and subcontractors feel that its use indicates a lack of trust and promotes adversarial
relationships.

Financial Impact on Contractor/Subcontractor

Owners and their agents do not believe that retainage reduces contractor profit, increases
contractor financial failures, nor places a severe financial burden on contractors or subcontractors.
Conversely, at-risk contractors and subcontractors judge that retainage reduces profitability, and
poses a severe financial burden, especially upon subcontractors who strongly believe that its use
increases financial failures.

Owners and their agents do not feel that the collection of retainage diverts contractors’ attention
nor impacts their ability to take on new work, which is in stark contrast to the opinion voiced by
subcontractors. Interestingly, at-risk contractors strongly believe that reducing subcontractor
retainage increases contractor risk - a position shared by owners, architects, and CM’s but
strongly opposed by subcontractors. In addition, at-risk contractors believe that statutes limiting
subcontractor retainage would discourage them from working with unfamiliar subcontracting
firms. In essence, they appear to support ownership’s position that retainage affords a level of
financial protection. This finding is not surprising since at-risk contractors would have little
downside for withholding retainage. Typically, any subcontractor price escalation for retainage
would just be passed through to the owner,
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Fairness of Retainage

Owners and CM’s at-risk, -along with subcontractors think that subcontractors typically bear the
burden of retainage. Aschitects, along with at-risk contractors; and subcontractors believe that.
withholding retainage unfairly treats good performers: the same as poor performers Owners and
CM'’s are neutral on this issue.

Summary of Opinions on Retainage Practice

There are basically two camps with frequently contrasting opinions on the impact, or influence, of
retainage practices. One vantage point is that of the party withholding the retainage - ownership
and their agents (architect and construction managers).. In the other camp are the parties on whom
retainage. is being withheld — construction managers at-risk, general contractors, and
subcontractors (at-risk builders). :

Owners and their agents (Owners/Agents) believe that retainage affords needed financial
protection without reducing competition or increasing project cost. However, this position may be
difficult to defend considering a vast majority of those pricing the work (at-risk contractors and
subcontractors) judge that the use of retainage reduces their willingness to pursue a project and
increases their pricing from 2.2% to 3.6%.

Again in stark contrast to at-risk builders, Owners/Agents do not think that withholding retainage
impacts contractor profitability, imposes a financial burden, or adversely impacts a contractor’s
ability to take on new work. In essence Owners/Agents are suggesting that withholding earned
funds (retainage) does not have financial consequences on the parties whose funds are being held
— a position that again may be difficult to support.

Owners/Agents believe retainage practice is fair and they don’t think its use adversely impacts
relationships or the alignment of project goals. A rare divergence of position within this group is
that architects share the contractors’ and subcontractors’ belief that withholding retainage unfairly
treats good performers the same as poor performers. Conversely, at-risk builders and
subcontractors feel the practice of retainage is unfair and they (as well as federal owners) submit
that a reduction, or elimination, of retainage has a favorable impact on project relationships — a
correlation that appears more logical than the Owners/Agents’ position.

Lastly, Owners/Agents and at-risk contractors believe that retainage provides little or no incentive
to obtain quality work. However, they believe retainage affords some level of financial protection
and its use encourages timely correction of defects and expedites closeout documentation.

Retainage Abuse

The questionnaire also had a section addressing retainage abuse. The questions within this section
were grouped into three sub-categories: 1) Timely & Full Payment of Retainage, 2) Owner
Abuse, and 3) Contractor Abuse. The findings are presented in that order.
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Timely & Full Payment of Retainage

Owners and their agents strongly believe that retainage is paid in full on each project. However,: - - 5.

- construction managers-at-risk; general contractors, and-subcontractors (at-risk builders) state that. . . ..
“they receive 100% of their retainage on only 89.6%, 93.8%, and 89.6% of their projects .
respectively. There apparently is a disagreement on the definition of paid in full. In addition,

there is -a- wide divide -on the timeliness of payment. Owners, architects, and construction: . -

- managers submit that retainage is paid promptly upon completion, whereas at-risk contractors and
“subcontractors claim it is not. Here it appears there is a disagreement on the definition of prompt

payment. ' :

To aid in the assessment of the timeliness of payment, at-risk contractors and subcontractors were
asked to provide specific information on the collection of retainage. Their responses are tabulated -
in Table 6: Retainage Collection Period. Construction managers at-risk claimed the collection of
final retainage ranged from 15-180 days with an average collection period of 98 days afier
completion of the work. General contractors indicated their collection period ranged from 30-400
days with an average of 99 days, and for subcontractors it ranged from 30-400 days with an
average of 167 days to collect final retainage after completion of the work. The longer period for
subcontractors may be attributed, at least in part, to 1) general contractors typically releasing
subcontractor retainage only after receipt from the owner and 2) as noted carlier by the

_respondents, the release of retainage on work completed early in the project is seldom
incorporated into contracts.

The at-risk builders were also asked the longest period they have waited for final retainage on a
project. Construction manager’s at-risk ranged from 45-1000 days with an average of 620 days,
contractors ranged from 45-1825 days with an average of 365 days, and subcontractors ranged
from 60-2500 days with an average of 529 days to collect final retainage.

Table 6: Retainage Collection Period

CM @ Risk GC’s Subcontractors
Range | Ave Range | Ave Range Ave

Retainage Collection Item

Days after completion to collect final
retainage

Longest wait for final retainage (in days) 45-1500 | 620 | 45-1825 | 365 | 60-2500 | 529

15-180 98 30-400 99 30-900 167

When the parties were asked if slow payment of rctainage was a serious problem, at-risk
contractors, subcontractors, and even construction managers indicated it was a concern. The
degree of concern for slow payment progressively ranged from construction mangers’ at risk
‘slightly” agreeing that slow payment is a serious problem, to general contractors’ with moderate
agreement, to subcontractors’ voicing strong support of the statement with an average response of
6.80 on a 7-point scale. Surprisingly, owners and architects were neutral on this issue. Even they
did not believe that slow final payment of retainage was nof a serious problem.
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Contractor Abuse

Subcontractors view contractor abuse of their retainage as a widespread problem — a view not
shared by the other parties. Subcontractors are also -alone in their belief that contractors often
withhold a greater amount of retainage on subcontractors than is withheld by the owner on the
contractor. However, private owners, architects, construction managers, CM’s at-risk, and even
general contractors concur that “contractors often use retainage as leverage to resolve
subcontractor claims or changes for extra work” — a view strongly supported by subcontractors.

Owner Abuse

The divide between Owners/Agents and at-risk builders surfaces again when addressing owner
abuse of retainage. Owners, architects and construction mangers do not think 1) owner abuse of
retainage is widespread, 2) that owners use retainage to induce settlement on unfavorable terms,
or 3) that retainage is held for poor performance outside the contractors’ responsibility or control.
Conversely, construction managers at risk, general contractors, and especially subcontractors
view owner abuse as widespread and that owners often use these particular abusive tactics.
Interestingly, even architects and construction managers concur with at-risk builders that
“retainage is often used as leverage by the Owner to resolve claims or changes for extra work”.
A number of the at-risk builders shared sentiments similar to one respondent who noted that “our
company contracts with municipalities and they have no incentive to pay retainage. In fact, it is to
their advantage to withhold it as long as possible.”

Retainage Alternatives

The last section of the questionnaire solicited input from the respondents on alternatives to
traditional retainage practices. They were questioned on their support or opposition to certain
practices including the reduction or elimination of retainage, substitution of financial instruments
or guarantees, compensation or protection of retained funds, early release of retainage, and
prompt payment and retainage legislation. A summary of their input is as follows.

Reducing or Eliminating Retainage

Owners and their agents do not support the elimination of retainage or its reduction to 2 percent
or less. However, owners and construction managers are neutral on a reduction of retainage to 5
percent or less. Of the trio, only architects expressed a lack of support for the reduction to 5
percent. Conversely, at-risk builders have a different viewpoint. They support the reduction of
retainage and its elimination on contractors. However, none of the parties, including CM’s at-risk
and GC’s, support the elimination of retainage on subcontractors. Only subcontractors strongly
support this concept.

Substitution of Financial Instruments or Guarantees

Owners and architects are opposed to all of the noted options permitting the substitution of
financial instruments or guarantces for retainage. They do not support the substitution of
securities, retainage bonds, or a letter of credit. They, along with construction managers, also do
not support the elimination of retainage where a payment and performance bond is provided.

While CM’s at-risk are neutral on all the options, general contractors and subcontractors support
the substitution of a retainage bond, and the elimination of retainage if a P&P bond is provided.
Both are neutral on the substitution of securities and only subcontractors expressed weak support
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for'the substitution of a-letter of credit. In general, at-risk-builders are not enthusiastic. about
swapping credit instruments, but favor the substitution of bonds...

Compensation or Protection of Retained Funds - —

At risk builders strongly support payment of interest on retained funds and the use of escrow
accounts. Contractors and subcontractors would also. like to see the Certificate of Occupancy
withheld until retainage is paid. -

- Owners and their agents do not support the payment of retainage prior to receipt of the Certificate
of Occupancy. Owners also do not support the payment of interest on retained funds while their
agents are neutral on this issue. However, owners do not oppose the use of escrow accounts and
both of their agents support its use. :

Early Release of Retainage

Only subcontractors support the release of their retainage even if the owner has not released the
retainage to the contractor. CM’s and at-risk builders support line item release of retainage while
owners and architects are neutral on this approach. However, all parties support the release of
retainage for subcontractors completing work early in the project. A procedure suggested by one
respondent was to “release the subcontractor’s retainage when the following trade is able to
initiate work for that portion of the project.”

Prompt Payment and Retainage Legislation

At-risk builders support statutes limiting the maximum percentage of retainage that can be
withheld while owners and their agents are neutral on this matter. However, Owners, architects,
CM’s, CM’s at-risk, general contractors, and subcontractors support statutes requiring the prompt
payment of retainage.

Additional Alternatives offered by the Respondents

Additional alternatives to traditional retainage practices offered by the respondents fall into six
general categories. These include the selection of quality team members, variations on its
application to work packages, providing the opportunity to price retainage policy, application of
retainage for non-performance, the use of retainage as an incentive, and the withholding or
allocation of funds for project closeout activities.

Involve Quality Team Members: A number of the respondents, including some owners, shared
the opinion of one subcontractor that “the best alternative lo retainage is for owners and
contractors to do their due diligence and only select quality contractors.” An often-repeated
suggestion was that owners should “prequalify contractors based on their size and experience and
then award projects based on a combination of price and contractor rating”. Many felt that if
quality contractors and subcontractors were involved in the construction process, retainage would
be unnecessary. “There is really no need for retainage if contractors are pre-qualified before being
invited to bid” noted one respondent.

Retainage Incentives: Closely aligned with the involvement of quality builders was the suggestion
to establish a retainage policy that provided performance incentives, rather than universal

punishment. “First of all hire contractors that you can trust from previous experience. Pay them
fair and insist on quality and schedule and only give them future work if they perform™ was a
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‘common theme. Respondent suggestions include tying contracter performance to future work and

. providing incentives for customer satisfaction and when the contracting team meets customer
goals or objectives. “Establish a retainage policy that reinforces positive behavior rather than use- .
it as negative reinforcement”.

Retainage for Non-Performance: Many of the at-risk builders suggested that retainage be held
only for non-performance. They suggested that retainage be based on the value of work installed,
but not accepted. Another often repeated suggestion was to impose retainage (5-10%) only if the
contractor falls behind schedule or is in non-conformance with the contract terms and make
release of tetainage contingent on the elimination of the non-performing conditions. As noted by
one respondent, “most contracts state payment can be withheld for incomplete or deficient work.
Start enforcing this provision. That would give you a better handle on your project.” Another
sentiment shared by several was “retainage policy should not be used as a substitute for good -
management practices.”

Price Retainage Policy: Several respondents suggested that owners give contractors and
subcontractors the opportunity to price a project with and without retainage. “They (Owners)
should request an add or deductive alternate during bidding for optional retainage terms” offered
one respondent.

Selective Application of Retainage: Other alternatives were suggested regarding the application
of retainage. Several contractors suggested no retainage on general contractor self-performed
work or project materials. In essence they were recommending withholding retainage only on the
contractor’s fee and their subcontractors. Another often repeated suggestion was to withhold
retainage on only labor and stored materials and one respondent suggested reduced retainage for
recycled products to encourage their use.

Retainage for Project “Closeout™: Some of the respondents suggested in lieu of retainage that the
schedule of values include an additional line item for final completion. Others suggested that
owners require a bid item of 'demobilization’ of at least 1.5% to be paid at the end of the project
and/or line items for closcout materials, CO, substantial completion, and final completion.

Lastly, one respondent suggested that owners consider a “down payment up front of the same
percentage as retainage held on the back end.” For example, if a retainage is ten percent, then the
owner should provide a “10% upfront payment of the contract amount at commencement to
facilitate cash flow. Then hold 10% until the completion of the project.”

Summary

There are a number of areas where Owners and their agents are at odds with at-risk contractors
and subcontractors regarding alternative retainage practices. However, there are several issues
where support of alternative practice is widespread, or at least there is no significant resistance by
the parties to change.

While there is not a consensus regarding the elimination of retainage, there is also no resistance
for a reduction of retainage to 5%. Owners/Agents do not support the substitution of financial
instruments or guarantees while at-risk builders are also not enthusiastic about swapping credit
instruments, but favor the substitution of bonds. The payment of interest on retained funds and
the use of escrow accounts are favored by at-risk builders. Owners oppose payment of interest
while their agents are ncutral, but neither owners, nor their agents, are opposed to the use of
escrow accounts. All parties support the release of retainage for subcontractors completing work
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garly in the project. None of the parties oppose-statutes limiting the maximum retainage .
percentage. Additionally, owners and their agents along with contractors and subcontractors,
support statutes requiring the prompt payment of retainage.

CONCLUSIONS AND RECOMMENDATIONS -

There are essentially two camps, with often contrasting positions on the impact, or influence, of
retainage practice. Owners and their agents essentially believe that retainage provides needed
financial protection with no adverse consequences for the owner while at-risk builders submit that
retainage is an unnecessary practice that affords the owner little, or no, protection while placing a
severe financial burden on contractors and subcontractors. However, based on the findings of this
study, both of these positions may be difficult to defend. '

Financial protection for the owner is certainly a legitimate concern when you consider the high
risk nature of construction and the fact that owners are extending payment during construction for
a partially completed ‘product’. However, owners primarily view the protection that retainage
affords as materializing only when the project nears completion. Owners and their agents do not
believe that retainage provides a financial buffer for overvaluation of the work during
construction, in part because they believe that retainage encourages front-end loading. In
addition, they view retainage as having marginal impact on contractor performance and believe it
provides minimal incentive to ensure quality work. This limited impact on performance may be in
part because at-risk builders, as well as architects, believe that retainage treats good and poor
performers the same, thereby providing minimal incentive to perform. However, as the project
nears completion, owners and their agents firmly believe that retainage encourages the correction
of defects, expedites closeout documentation, and ensures completion of the punchlist. In essence,
they view retainage as providing effective leverage for the correction of deficiencies and closeout
of the project as opposed to providing financial protection or having a substantial impact on
performance during the construction period.

However, the perceived protection that retainage provides has a price. Retainage by its definition
is the withholding of the funds for portions of the work already completed. Retained funds
represent revenue that has been earned by contractors and subcontractors in performance of the
work. In essence, retainage requires builders to provide partial funding for the project during
construction. For owners and their agents to maintain that the owner has use of this financing at
zero cost is neither logical, nor supported by this and earlier studies. The findings of this study
support the assertion that retainage policy influences a contractor’s and subcontractor’s
willingness to bid, as well as the price for their portion of the work. Retainage reduces
competition and increases the cost of a project — a position in harmony with economic theory.
General contractors submit the increase in contract price is 2.2% while subcontractors claim it is
3.6%. However, the actual impact would be relatively easy to assess if owners did as suggested
by respondents in this study who recommended that owners adopt a policy requiring contractors
and subcontractors to price the project’s retainage policy upon submission of their bid. If Owners
implemented this approach, the actual impact of retainage policy — the price owners are paying
for any perceived or actual financial protection — could be ascertained for each project.

An additional impact of retainage is its negative influence on project relationships. At-risk
builders feel that eliminating, or reducing, retainage facilitates project relationships and
encourages the alignment of project goals. In contrast, owners and their agents do not believe the
implementation of retainage has an adverse influence on the contracting team. However, the only
subset of the owners group that has extensive experience with ‘zero’ retainage projects are
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répreseniatives of federal agencies and they support the at-risk builders” position. The majority of -
these federal agents believe the elimination of retainage has a favorable impact on project
relationships. As the construction industry continues to evolve toward an operating environment
where effective Owner-Architect-Contractor relationships are essential to reach project
objectives, retainage policy may take on added significance. |

Contributing to the adverse impact that retainage may have on project relationships is perceived
retainage abuse. At-risk contractors and subcontractors assert slow payment of retainage is a
serious problem. They submit that they do not receive full payment of retainage on approximately
10% of their projects and sometimes have to wait one to two years after completion of the work
for receipt. Even construction managers, as owners’ agents, view slow payment of retainage as a
concern and surprisingly, owners themselves didn’t claim it was nof a serious problem.
‘Compounding this problem is that contractors and owners use retainage to induce settlement.
Contractors use it as leverage against subcontractors to induce settlement on unfavorable terms.
And even the owners” agents (architects and CM’s) concur with at-risk builders that retainage 1s
often used as leverage by the Owner to tesolve contractor claims or changes for extra work.

To facilitate financial protection, enhance performance, and improve project relationships Owners
may want to reevaluate retainage policy and align it with the suggestions of some of the
respondents. To provide financial protection to ensure project completion owners could
prequalify project participants and require contractors to establish line items on the schedule of
values for closeout and demobilization activities. In addition, funds could be withheld for
defective work — a contractual right that most owners already possess. To encourage performance
owners could adopt a policy that gives at-risk builders an incentive to perform, rather than
negative reinforcement. Retainage could be withheld only if the contractor falls behind schedule
or is not meeting its contractual obligations. It may be in an owner’s best interest to adopt the
federal government’s philosophy that “refainage should not be used as a substitute for good
contract management, and the contracting officer should not withhold funds without cause”.

Despite the polarization on retainage policy the continuing efforts of the American
Subcontractors Association (ASA), the American General Contractors of America (AGC), and
the Associated Specialty Contractors (ASC) at the Federal and State level have yielded results.
Federal agencics are more likely to embrace a zero retainage policy and the average retained
percentage on public work, at both the Federal and State level, is significantly lower than the
average of 7.6% on private work. However, this disparity may lessen in the future because, as’
evidenced by this study, even private owners do not oppose reducing retainage to 5%.

This study found additional evidence that the industry is moving toward a more balanced
approach to retainage policy that addresses the legitimate needs and concerns of the parties.
While alternatives to fraditional tetainage practice still have limited application, support is
present on several fronts. This study confirmed that all of the parties support the release of
retainage for work completed early in the life of the project and legislation to ensure prompt
payment. Additionally, none of the parties oppose statutes limiting the maximum percentage of
retainage. This study also found that the Owners’ agents (along with at-risk builders) support the
use of escrow accounts and do not oppose the payment of interest on retained funds. Changing
attitudes coupled with legislative initiatives affecting both the public and private sector are
reinforcing, and in some cases mandating, the acceptance of alternatives to traditional retainage
practice.
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State Applicable Owner to Prime Prime to Subcontractor to Interest Rate Comments Cases Citing Statutes
Statutes Contractor Subcontracto Lower Tiers
r
U.s. 31 U.5.C. §§3301 30 days. 7 days 7 days. Rate determined by the Ocean Technology v. United
Governmen et seg.; FAR following Treasury Department States, 19 Cl.Ct. 288 (19%90)
£ 52.232-27. receipt of for Contract Disputes
payment, Act. Interest
compounded monthly,
L FAR 32.307-1(d),
Alabama Ala 30 days. 7 days or as 7 days or as "the legal amount If the amount of payment None.
agreed. agread, currently charged by is in dispute, the state
the state," must notify the
contractor of the dispute
within 15 days of
) receiving the invoice,
Alaska Alaska Stat, §§ 30 days (21 8 days. 8 days, 10.5% per year (if not None.
36.90.200 - days for received by 21st day
36.90.290, s Federal Grant after due date).
45.45.010. projects).
| Arizona Ariz. Rev. Stat, 14 days. 7 days. 7 days 1% per menth. Other payment terms may None.
§§% 34-221, 15-213, be agreed in written
28-G924, 28-6926, subcontract but such
41-2576, 41-2577. terms cannot “materizlly
alter” the rights of any
contractor, subcontractor
or material supplier to
receive prompt and timely
payment.,
Arkansas None. None, 8% per year. None.
instances a !
| maximum of 10
B working days.
rE;lifcrni Bus, & Frof. Code 30 days. 10 days. 10 days. 10% per year (from Prevailing party is None.
| a §7108.5; Civil state); 2% late fee entitled to attorney fees
Code from contractors to and court costs.
262.5; subs.
Code
ub. Cent. 3
§10261.5; Pub.
Cont. Code
§10262.5; Pub,
Code
3; Pub. Cont,
$9202.
Colorado Cola, Rev, Stat. 7 days. 7 days. 7 days 153% per year or Alfred Brown Co, v, Johnson-
§824-91~101 — 24- contract rate, Gibbons & Reed Western Paving
B whichever is higher. - Kemper, 695 P.2d 746 (Cola.
App. 1984); Town of Alma v.
Azco Const., Inc,, 10 P.3d
| 1256 (Celeo. 2000).
| Connectic 30 davys. 30 days 1% per month. Gresh Painting Co. v.
| uE Continental Ins. Co., No,
64326, 1993 LEXIS 3388 (Conn.
Super. Ct, 1993)
Delaware Code Ann 7 days to 21 days Wone. Mot more than 2% over Nene.
tit, 23, certify (unless the prime interest
§6E5185. invoice, plus otherwise rate,
| 21 days to pay agreed) .
| (unless
| otherwise
. _ agreed) .
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D.C. D.C. Code Ann. §§ 30 calendar 7 days. 7 days. 1% per month {if not Unpaid interest after a Dist. of Columbis v. Pierce
2-221.01 - 2=~ days [or the received by 15th day 30-day period is added to Associates, Inc., 527 A,2d
221.06 (2001 ed.). date specified after due date). principal and interest 306, 307 n.1l
in contract). accrues on new amount. {D.C. Cir. 19B7);
Agency must notify General Railway Signal Co. v.
contractor of deficiency | washingron Merro. Ares Transit
in invoice wit?ln 15 days Authority, 875 F.2d 320, 327
RE recelpt. (D.C. Cir. 1988); cert.
denied, 110 §.Ct. 1524, 494
U.S. 1056, 108 L.Ed.2d 764;
Bemberg v. District of
Columbia, 758 A.2d 518 (2000).
Florida FDOT: Fla. Stat. § FDOT: 75 days FDOT: None. FDOT: Nene, FDOT: Statutory rate FDOT: If a contractor FDOT: Department of
| 337.141; see also, | of final field | Other State Other State (6% for 2003) fails to submit all Transportation v, MCC of
Stat. § acceptance or Agencies: 7 Agencies: None. Other State Agencies: documents required for Florida, Inc,, 540 So. 2d 834
215.422. 30 days after working days Local .5% per day up to 15% final payment within twe (Fla. 3d DCA 1988);
settlement of after Governments: 15 of total due. years after final Department of Transportation
0 er State a claim. receipt of days. Local Governments: 1% a;ceytance of the work or v. Hawkins Bridge Company, 457
gencies: Fla, payment. per month within one year after the s 24 525 (F1 A
= 5 3 o. (Fla. 1lst DCA 1984)
§ 287.0585., Local offer by the department rev. den. 467 So. 2d 999.
) Local ) Goverqmen:s: _of final payment, ) Other State Agencies: None.
Governments: Fla, 15 days. whichever occurs later, Liocs]l Govetrments: Nons
Stat, § 218.70 any amount owed will be - ' '
et, seq. considered to be
Lorfeited.
agent Other State Agencies:
approval) This provision may ke
25 husiness excluded in contract
| days (if agent between contractor and
| approval). subcentractor,
Georgia Code Ann, 15 days. 10 days. 10 days. 1% per month. Prevailing party is
e i B ol entitled to reasonable
i attorney fees, Provisions
| became effective
Jan. 1, 1995.
| Hawali Haw, Rev. Stat., §§ 30 days. 10 days. None (but see Prime rate plus 2%, up | Where time of payment is None.
| 108=10 = 1P3~10.5, Private Prompt to 12% per year, contingent upon receipt
| Pay Law). of federal funds fecderal
| approval, solicitation of
| bids must clearly state
Fmgm, . _ such conditions.
| Idaho Idaho Code $§67- 60 days. None. None. Rate of interest as If a contractor prevails | None.
2302, 63-3045; specified in Idaho in an administrative or
LR.C, Code § 63-3045 (2% judicial action to
51274 (d) . plus the rate collect interest, the
determined under state will be required to
I.R.C. § 1274(d)). pay any reasonable
attorney fees.
Illinois Stake Covernment: State: Within State and State and Local: State and Local: 1% State: For interest of at State: Hyde Park Medical Lab.
I1l. Anh. S 60 b Local: 15 15 days. per menth to prime; least 55 but less than v. Court of Claims of
Ch. 30, para. date of days 2% per month to subs. 550, the contractor Illinois, 632 N.E. 2d 307
540/0.01 — 34Q/7, approval. Local initiates a written (I11. Ct. Cl. 1984).
Government: QPC§1: Within request, local: Shaw Industries v.
égu. Stat. 30 days oirthe Laca{: Tfmg periods may Community Collegs District No.
A , para date of be extended by contract. 515 7 ) -
05/1 - 505/9 approval. 15, 741 N.E.2d 642 (Firet
Dist. 2001): |
Superior Structures v. City of
: Sesser, 660 N.E.2d 1362 (Fifth
3 Dist. 1896).
Indiana Ind. Code Ann 35 days (or 35 days. None. 1% per month. Unpaid interest after any None.
| 17-5-1 — 5- date specified 30-day period will be
| §-23-9-14. in contract). added to principal and
interest will accrue on
new amount.
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[ Iowa Code §§ [ 60 days (14 7 days. None. 1% per month. Economy Forms Corp, V. City of
421.40, 573.12 - [ days for Cedar Rapids, 340 N.wW. 2d 25@
573.15A approved (Iowa 1983); Northwest
progress Limestone Co. v. Iowa Dept. of
ERMIenLS Transp., 499 N.W. 2d 8 (Iowa
unless a time 1993).
period greater
than 14 days
| is specified
in the
contract, not
o -exceed 30
days) .
Kansas 30 days. None, None, 1.5% per month+* (if Unpaid interest accrues D-1 Constructors, Ltd. v.
not received by 45th after a 30-day period; it Unified Schoel District No.
day). ig added to principal and 229, 788 pP.2d 289, 291
interest accrues on new (Kan. Ct. App. 1990)
amount. *Contractor must
reguest interest payment
in writing within four
months to receive.
| Kentucky Ky. Rev. Stat 30 working None. None. 1% per month, None.
Ann days.
§§ 45.451 -
45.458.
Louisiana La. Rev. Stat, Per contract, 14 days 14 days (Private Legal interest For highway, attorney See Private Prompt Pay Law.
Ann, but final (Private Prompt Pay Law). (highway only). For fees for mandamus action.
55 , 9:2784, payment due 45 Prompt Pay subcontracts, sse For others, reasocnable
38:21¢91, 48:251.5 days after Law) . Private Prompt Pay attorney fees where final
| (highway). receipt of a Law. payment is late.
| “clear lien Louisiana Procurement
certificate.”, Code (§§ 39:1551 et seq.)
does not apply to
| construction (39:1554.8B).
| Maine Me, Rev. Stat. 25 days (or See private See private "Reasonakle" amount If late fee interest None.
Ann. tit. 5, within 15 days prompt pay prompt pay act. normally charged by unpaid after 30 days,
| §§ 1551 et segq. of date act. contractor (often 1,5% then unpaid amount is
| specified in per month) . added to principal amount
| contract). of debt and additional
interest accrues on new
total,
| Maryland Md. Code Ann. 30 days. 10 days. 10 days. 9% per year. Interest begins to run on Nene.
; State Fin. & Proc. the 31°° dey after day on
| §§ 15-101 ~ 15- which payment is due
| 108; § 15-2286. under invoice or, if
later, day agency
| recelves an invoice.
} Agency is not liable for
| interest unless, within
30 days after date on
| agency check paying past
| due amount, contractor
| submits an invoice for
the interest.
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Hassachuset | Mass. Ann. Laws | “forthwith” None. 3% per day above the If a contractor fails to Mosaic Tile Co. v. Rusco
s mh. 29 rediscount rate pay its subcontractors, Products of Mass., Inc., 215
§§ 200, 28C; Mass charged by the Federsl the subcontractors have N.E.2d 171 {1968) (Section 39F
Ann. Laws ch. 30 Reserve. the right teo go to the does not apply tc a retainage
§§ 39F, 39K, state for payment. held by a contractor under a
other public contract with a subcontractor
bodies); &5 | it does however apply to a
days for final retainage held by the state)
payment. Pioneer Steel Erectors, Inc.
v, Commenwealth, 181 N,E.2d
670 (1962); Joseph Rugo, Inc.
v. Commonwealth, 234 N.E.2d
910 (1968); Alpert v,
Commonwealth, 258 M.E.2d 75%
(1970); Bayer & Mingolla Ind.,
Inc, v. A.J. Orlando
Contracting Co., 370 N.E.2d
' | 1381 {1978); Assocciated |
I General Contractaors, Inc. v.
Altschuler, 361 F. Supp. 1293 |
| (1873); A. Bonfatti & Co. V.
| Rockport, 429 N.E.2d 75 (Mass.
| App. 19B1); Thomas O’'Connor &
Co., Inc. v. City of Medford,
448 N.E.2d 127¢ (Mass App.
1883); Acme Plastering Co..,
Inc, v, Boston Housing
Authority, 490 N.E.2d 445
{(Mass.Rpp. LSBE)
Mighigan Mich, Comp. Laws 30 days after MNone. Nene. Contractor may include None.
§§125.1561 — architect/engi a "reasonable"
| 125.1565, neer certifies interest penalty in
f work is next payment request.
complete or 15
days after
contracting
agency
receives
funds,
Minnesota | Minn. Stat. 30 days. 10 days. 10 days. 1.5% per month (or The minimum monthly Naone.
§1 according to terms of interest penalty for
contract). bills in excess of 5100
is $10, prevailing
‘ claimant entitled te |
| attorney’s fees.
| Mississip 60 days, 15 days. 15 days. 1% per month (state}; City of Mound Bayou v. Roy
pi .5% per day up te 15% Ceollins Construction Co.,
of payment (GCs & Inc., 499 So. 2d 1354, 1361
subs) . (Miss. 1986) (section 31-5-25,
| as amended, was inapplicabls
to an action that arose before
the statute became sffective);
Stanton & Associates, Inc. v.
i Bryant Constr, Co,, 464 So. 2d
| 499, 502 {Miss, 1985).
Missouri | Mo, Ann, Stat. 20 days. 15 days. 15 days. 1.5% per meonth. For any frivolous or bhad None.
| £34.,057 faith claim, claimant
| must pay rsasonable
‘ | expenses and attorney
| | fees. (Court determines
! | ! whether claim is
| | friveolous.)
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[ Montana font. Code Ann. §§ 30 days. 3 working 3 working days. 1.5% per month, Prevailing party is None.
28-2-2101 to 28-2- days. however, only if the entitled to attorney fees
2110, compares 17- invoice provided and costs; arbitrator
§-241 to 17-£-244. naotice that interest "may” also award fees and
| would be claimed, and costs,
| acceptance of payment
| releases any claim for
| interest.
Nebraska 45 days. None. Nane. statutory rate based The Prompt Payment Act None.
on average short term does not apply to claims
borrowing rate for the supbject to a good faith
federal government dispute of which
‘ | during July of the contractor had written
! | previous year plus 3%, notice at the time
| sse 45-104,02 payments are due;
‘ contracts related to
highway or road
construction,
reconstruction, or
maintenance; and claims,
contracts, or projects
that are to be paid for
exclusively with federal
| funds.
Nevada | 30 days. 10 days. 10 days. State: rate equal to Atteorney fees shall be None.
the rate gquoted by at awarded to a “prevailing
least three financial party” in an action or
institutions as the arbitration to recover
highest rate paid on a amounts due under the
CD with a duration of | Public Prompt Pay Law. A
approximately 90 days. public body may, by
| GCs and subs: lowest cantract, vary the terms
| daily prime rate at for the award of attorney
the three largest U.S. fees,
banking institutions
plus 2%.
New Nen None, None. None. None. Not applicable,
__Hampshire
| New &0 days. 10 days. 10 days. Set by State Treas. Any interest penalties None.
| Jersey based on interest rate under 55 will not be
‘ for new loans maturing paid,
| in 5 years (state);
| prime rate + 1% (GCs &
subs) .
Hew: M,M, Stat. Ann. 21 days. 7 days. 7 days. 1.5% per month or In any action to enforce None.
Mexigo 1978, §§ 57-28-1 - fraction thereof. prompt payment the court
57-28-11, may award costs and
reasonable attorney fees.
New York M.Y. State Fin. days; N.Y 15 days. 15 days. Rate of the federal None.
Law ty PPB Rules short-term rate plus
139-£, 1798; extend time to three percentage
i Pub. Auth. 45 days for points, but not lass
§2880; N.Y. change ordex than €% per year,
Gan., Mun. Law $ work,
6-b; Procurement
Policy Board Rules
| of the City of New
| York § 5-07.
| woxth N.C. Gen. Stat. 45 days. 7 days. None. 1% per month, Davidsen & Jones, Inc. v.
| Garelina §§143'13g;1 - 13- North Carelina Dept., of
! 1355 Admin., 317 s.E.2d 718 (1984}
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[ State icakle State to Prime | Prime Subkcontracter to In ‘t Rate Comments Cases Citing
tutes Contractor | Contractor Lower Tiers Applicable Statutes
| | to
| | Subcontrasto
\_ r
North 45 days {if 45 days. 45 days. 1.75% per month (or Unpaid interest is Johnson v. North Dakota
Dakota not specified percentage specified compounded every 45 days. Workers Comp. Bureau, 428
in contract). in centract). N.W.2d 514 (N.D. 1988) (The
| term "business" does not
| include legal services
rendered to workers’
| compensation claimants;
| | therefore, the prompt payment
1 provisions de not require the
| Bureau to pay interest on
| attorney fees); Olander
| Contracting Co, v, Gail
| Wachter Investments, 643
| } N, W, 2d 29‘ (N.D, 2002)
(Interest is due to the
| | business if it prevails in
| | litigation as well as by means
( of settlement of a dispute).
| Chie Ohic Rev. Code 30 days (or 10 days. 10 days. | (State) one-twelfth of Frevailing party is Solomon v. Excel Marketing, Inc. (Clark
| Ann. days specified | the rate per year entitled to attorney County,1996), 114 Ohio App.3d 20.
| §8126.30, in contract). prescribed by O,R.C. § fees. Valentine Concrete, Inc. v,
1343.03(R), 5703,47 (§ 126.30) or ohio Dept. of Admin. Serv.,
B . . ot 609 N.E.2d 645 (1991); State,
i | _(% 1343.03(A)). ex rel. Celebrezze v. Tele-
! ; (Contractors) 184 per comm., Inc., 601 N.E.2d 234
| | Yesks {1990) . Unreported Decisions: Masiongale
Electrical-Mechanical, Inc., v. Construction One,
Inc., (Franklin County, 2002) No. 02AP-138,
02-L\W-3739; Robert W. Setterlin & Sons, d/b/a
W5 Buillding Company v. North Market
Development Autherity, Inc. (Franklin County,
1999) No. 93AP-141, 99-LW-5991.
Oklahema Okla, stat. tit, 45 days (30 None, None. Based on mean rate of None.
62, $§5 4l1.4a — days for lump 30-day time deposits
41.4d, tit, 61, sum public of state funds for
§§113.1 — 113,3. construction last gquarter of prior
contracts). year, (.75% per month
for final payment.)
Oregon Rev, Stat. §§ Within 30 days 10 days. 10 days. Three times Fed. Whenever a contractor Coats v. ©ODOT, 927 P.2d 108
2, 435, 279.445, of request or Reserve discount rate. prings an actiocn to {Or. App. 1996) (Attorneys fees
i within 15 days No interest is collect interest, the and costs on action to
| after approval specified for prevailing party shall be “collect interest’” are not
by state contracters or subs. entitled to costs and available where action is
(whichever is reasonable attorney fees. brought to collect koth
earlierx). principal and interest);
Valley Inland Pac, Const. v.
Clack water Dist,, 603 P.2d
1381 (Or. App. 1979)
(plaintiff was entitled ta
{ interest rate in effect at
| | time of contract, rather than
the rate in effect at time of
judgment); Gilbert Pacific
| Corp. v. Dept. of Transp., 822
| P.2d 729 (Or. App. 1991)
(Trial court was incerrect to
award interest under version
of statute in effect at time
of contract, rather than
amended version in effect at
| time of breach.)
Pennsylvan 62 Pa. Con. Lat i Per contract, 14 days. 14 days. State Treas. rate. Prevailing party 1is None.
R § 3931 et seq | else, 45 days. entitled to 1% penalty
i ‘ i plus attorney fees if
| | non-prevailing party
| | acted in bad faith.




Cases Citing

—
State ‘icable State to Prime Prime SuBcontractor to Ir st Rate Comments ; .
tutes Centractor Contracter Lower Tiers sppligable; Sheatutes o)
to [43]
Subgontracto =
= =
| Rhode I. Gen., Laws 30 days. 10 days. Contractors and Prime interest rate Unpaid interest will None. E
| Island §8§42-11.1-1 — 42~ subcontractors reported on money compound monthly. o
11.1=18, 37=13=5., are required te market page of Wall O
pay any charge Street Journal on (1)}
for trucking or first business day of
material each month. )
furnished for use
on the contract
within 90 days. E
South 5.C. Code Ann., §§ 21 days. 7 days. 7 days. 1% per month, Netice of Prompt Pay None, IS
Carolina | 2 -10 — 2%-6-60. | | required with request. O
South s Codified Laws | 45 days 30 days. | None. 1.5% per month Unpaid interest is None. |
Dakota | Ann. §§ 5-26-1 — (or date (beginning on 30th compounded every 60 days.
E-26-8. specified in | day) . "C'U'
contract) . Y
Tennessee enn., Code Ann, §8 45 days 30 days 30 days. 1.5% per month Interest that is unpaid None. o)
| 12-4-701 —=12-4- (1f no date or {beginning on the day at the end of each 60-day w
| 707 other after payment is due). period or at the end of
| provision for any specified period
| | payment is provided by contract
‘ specified by shall be added to the
| | cantract). principal amount of the
| debt and shall thereafter
S ‘ accumulate interest,
Texas 30 days (if 10 days. 10 days. 1% per month. Prevailing party is
il not specified entitled to attorney
| in contract): fees.
15 days for
governing body
that meets
once a month
Utah 60 days (or 30 days. 30 days. (State) 2% above the Subs can arguably collect Vali Convalescent and Care
date specified rate paid by I.R.S. on costs of cellection and Inst. v. Div. of Health Care
in contract) refund claims, attorney fees under the Financing, 797 P.2d 438 (Utah
compounded every 60 private prompt pay law. App. Ct. 19390). (Section 15-6-
days. 4 precluded payment of
(GCs & subs) 15.5% interest pursuant to § 15-6-3
BeE yeals because prompt payment
provisions do not apply when
failure te pay in a timely
| manner is the result cf a
| dispute between agency and the
| business.)
Vermont 20 days after 7 days. 7 days. 12% per year. Prevailing party is None.
end of billing entitled to reasconable
period ar 20 attorney fees and
days after expenses.
delivery of
invoice.
Virginia 30 days (for 7 days. 7 days. Interest rate in Notice of unacceptable W.M. Schlosser Co. v, Bd, of
state agency): regard to state to invoice must be sent Supervisors of Fairfax County,
45 days (for contractor is equal to | within 15 days of receipt 428 S.E.2d 919, 921 (Va.
localities) corporate loan prime of invoice or 1993).
lor date rate of U.§. goods/services (20 days
specified in commercial banks as for localities
contract). reported in the Wall
Street Journal or 1%
per month for
contractors to
subcontractors as well |
as localities to
contractors., |
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| State T mlicable State to Prime ‘ Prime Subceontractor to TF st Rate Comments Cases Citing
! itutes Contractor | Contractor Lower Tiers Applicable Statutes
| | tE
L- Subcontracto
b
| washingto Wash., Rev. Cede 30 days (or 10 days. 10 days. 1% per month, or at Prevailing party is Thompson v. School Dist., No.
| n §§ 39.76.010 - date specified least $1 per month. entitled to reasonable 41, 892 P,2d 780 (Wa. App.
39.76.40, in contract). attorney fees. 1995) {Failure to propsrly
39.04.230, withhold funds entitles
19.52,025. s : - y
contractor to interest and
attorneys’ fees); Fiorito
Bros., Inc. v, Dept. of
Transportation, 771 P.2d 1166
(Wa. App. 1989) (A contracting
party that seeks payment for
additional work not specified
! in a public contract is not
| entitled to recover
| prejudgment interest under RCW
32.76.010, which provides for
the payment of interest on
amounts due on a written
contract that the public body
| has not paid in a timely way.)
West W,Va, Code §§ 7-5- 60 days fer None. None. Rate determined by The prompt payment act Nene.
Virginia 7 and 8-13-2 localities. state tax commissioner | for state government
{locali as the average expired in 1991.
0-17a predominant prime rate
| quoted by commercial
ency contra banks to large
entered between businesses as
[ 2/1/1989 and determined, in turn,
| 7/1/1991, zee § by the board of
14=-3-1. gevernors of the
Federal Reserve
System.
Wisconsin 30 days (or 7 days. 7 days. 12% per year, Prevailing party is None.
date specified compounded monthly. entitled to reasonable
in contract) attorney fees in an
action to recover
interest.
|
I £
Wyoming =1 at. §516-6- 45 days. | None., None. 1.5% per month. Nena.
L 60) -16-6-602,
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3tate Armplicable State to Prime Prime Subceontractor to Int~vegt Rate Comments Cases Citing
1tutes Contractor Contractor Lower Tiers Applicable Statutes
| to
Subcontracto |
| r |
State Applicable | Owner to Prime Prime to Subcontractor to Interest Rate Comments Cases Citing Statutes
Statutes Contractor Subcontracto Lower Tiers
r
| Alabama . 30 days or as 7 days or as 7 days or as 1% per menth. The pﬂﬂ}" in whose favor a None.
agreed. agreed, agreed., . .
[ judgment is rendered shall
be entitled to recover
payment of reasonable
attorneys' fees, court costs
[ and reasonable expenses.
Arizona Kl 7 days after 7 days. 7 days 1.5% per month Owner may “opt out” of None.
| estimate prompt pay if the
| 1129.06 certified and contract identifies in a
appraoved. “clear and conspilcuous
| manner” such other
} billing or payment cycle;
and (k) each page of the
plans, including bid
plans and constructiaon
\ plans, includes in clear
| and consplcuous type an
| i opt-out legend as set
forth in the statute. 1In
addition, an unpaid
| subcontractor may file a
| complaint with the
Arizona Reglistrar of
Contractors.
Californi. Cal. Bus. & Prof. 3N days 10 days. 10 days, 2% per month Prevailing party is None.
8 Code § 7108,5; {retainage to entitled to attorney fees
Cal. Qi Code § be paid within and court costs.
| 45 days of
| completicn).
| Connectia 15 days unless 15 days 1% per month if 10 Reasonable attorney fees None. ]
ut otherwisge unless days notice of failure awarded if party
| otherwise to comply with statute unreasonably withheld
agreed. is provided by payment and refused to
registered or put amount of requested
certified mail. payment plus interest in
escrow. 10% damages for
S bad faith withholding.
| Delaware Del, Code title & Per contract, Up to 30 None. Legal rate compounded Attorney fees per Griffin Dewatering Corp., v.
§§ 3501-009. days if every 30 days. contract. If not B.W. Knox Constr. Corp., ==
| contrac-— provided, attorney fees A.2d - (Del. Super. Ct., May
tually only recoverable for 14, 2001}Y.
| provided, payments “wrongfully
else 15 (§§ withheld” not subject to
E 3506(a) (1), a “good faith” dispute.
o | 3507(d)).
Florida Fla. Stat. § 14 days after 14 days 14 days Statutory rate (6% per None.
71h.12 ee also § it’s due under year for 2003),
346 contract.
Georgia ode §§ 13-11- 15 days. 10 days 10 days 1% per month. Prevailing party is None.
1a=1 entitled to reasonable
e o attorney fees. ‘
Hawaii Wone, 60 days of 60 days of proper 1% per month. This statute is part of | None.,
preper inveice, or 30 the licensing law and
invoice, or days after there is no express ‘
30 days receipt af provision for a private }
after contingent funds. right of action.
| receipt of |
contingent |
bz mm o funds. ‘
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1 Subcontracto
| r
Nane. 14 days. 14 days. .5% per day (up to 15% Prevailing party is U.S. ex rel. Cal's A/C and
of total due) entitled to attorney Flec. v. Famous Const. Corp.,
‘ fees. For claims 220 F.3d 326 (5 Cir. 2000);
| “without merit,” claimant Contractors Supply & EG-
I must pay costs and fees | oyjeans v, j, Caldarera & Co.,
‘ 1 Lot derands. Inc., 734 So.2d 785 (La.App.5
‘ Cir. 1999}; Big D Dirt
Services, Inc. v. Westwood,
Inc., 653 So.2d 604 (La.App.3
clr. 1985).
Maine Me. Rev. Stat. Ann As agreed; or 7 days after 7 days after Interest under 14 Substantially prevailing Jenkins, Inc., v. Walsh
Title 10 §§ 1111 20 days from receipt of receipt of M.R.S.A. §1602-A(2) party entitled to Brothers, Inc., 2002 ME 168,
I 2t seg end of billing | payment or 7 | payment or 7 days | from day following due attorney fees and 810 A.2d 929 (Me. 2002);
[ period or 20 days after after receipt of date; penalty of 1% expenses. Jenkins, Inc., v. Walsh
| days from receipt of invoice, per month for Brothers, Inc,, 2001 ME 98,
dglivery of invcice,‘ whichever is wrongfully withheld 776 A.2d 1229 (Me. 2001); The
wh??f;é;i'is Whliﬁfzfr o TERen RS Carvel Company v. Spencer
A Rermeat Press, Inc., 1998 ME 74, 708
‘ A.2d 1033 (Me. 1998).
Maryland Md. Code, Real 30 days from 7 days. 7 days. Not specified. Attorneys’ fees to Capitol Indem. Corp. v.
Property §% 9-30 earlier of prevailing party if the Mountbatten Sur. Co., 2001 WL
- 9-304 date on which court decides that the 21334 (D.Md. 2001).
occupancy undisputed payment was
permit granted withheld in bad faith.
| or
| awner/ownsr’ s
| agent takes
| possession (if
| date is
specified in
contract, then
7 _days]).
Minnesota Minn. Stat None. Must 10 days. 10 days. 1.5% per month (or The minimum monthly None.
§337.10. make payments according to terms of interest penalty Zfor
| monthly, contract). bills in excess of 5100
| | unless is 510, prevailing
| contract claimant entitled to
| requires attorney’s fees. Statute
F i otherwise, does not apply to certain
| types of residential
L__“ | construction. |
Mississip Mis=s. Code §§ 87- 60 days. 15 days. 15 days. 1% per month (owner); None. ] None.
pi 7-3 (GC), 871-7-5 5% per day up to 15%
(Subs). of payment (GC &
| subs) .
Montana Mont. Code Ann. §§ | 30 days 3 working 3 working days. 1.5% per month, Prevailing party is None.
28-2-2101 davys. however, only if the entitled to attorney fees
2110, invoice provided and costs; arbitrator
notice that interest “may” also award fees and
would be claimed, and costs. |
| acceptance of payment
releases any claim for
E— interest,
Wevada Nev., Rev. Stat. §§ 21 days (or 10 days. 10 days Rate equal to the A contracter or Halgx
624.606 - 624.630. time specified prime rate at the
in contract). largest bank in the subcontractor may be
state as determined fby awarded reasonable attorney
the commlssioner o e ol .
p e R L fees if it terminates the
on the January 1 or contract, or may have
July 1. imnediately attorney fees awarded
preceding the date of F i
the contract, plus 2%. against it if it terminated
without reasonable cause.
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e | licable ‘ Stazte to Prime Prime Subcontractor to Int -~st Rate Comments Cases Citing
| tutes | Contractor Contractor Lower Tiers Applicable Statutes
| to
i Subcontracto
| r
Hew M.J. Stat. §§ None. 10 days or 10 days or as Prime rate plus 1%. None.
Jersey ZA:30A-1, 30A-2 as atherwise otherwise agresed
agreed in in writing.
writing.
Hew 21 days T days. 7 days. 1.5% per month or In any actien to enforce None.
| Mexico = fraction thereof. prompt payment the court
| may award costs and
| reasonable attorney fees.
New York N.Y. Gensral 30-6;5\4:5 (or 7 days (eor 7 days (or time 1% per month (or as Terms of contract None.
Business Law §§ time specifiesd time specified in specified in “supersede the provisions
756 et seqg. in contract). specified in contract). contract) . of this [prompt pay
contract). law] . Contractor or
subcontractor may suspend
on 10 days notice for
nonpayment. ‘
Subcontractors may {
reguire owner to provide
notice within 5 days of
any payment. to
! contractor.
Yorth | M.Cc. Gen. stat. §§ None. 7 days. 7 days. 1% per month Payment by owner to a Statesville Roofing & Heating
Carolina | 22C-1 to 22C-6. contractor is not a Co., Inc. v. Duncan, 702
condition precedent for F.Supp. 118 (W.D.N.C. 1988).
payment to a
| subcontractor, and
; payment by a contractor
i to a subcontractor is not
a prereguisite for
payment to other
subcontractors (prompt
| payment provisions do not
apply to residential
contractors).
| onie Chio Rev. Code §§ None. 10 days. 10 days. 18% per year, Prevailing party is Solomaon v. Excel Markeling, Inc. (Clark
| 4113.61 (1998). | entitled to at:torney County,1996), 114 Ohio App.3d 20.
| i | fees. Unreported Decisions: Masiongale Efectrical-
| } Mechanical, Inc., v. Construction One, Inc.,
| (Franklin County, 2002) No. 02AP-138, 02-L\W-
3739; Robert W. Setterlin & Sons, d/b/a WS
Bullding Company v. Narth Market Development
Authority, Inc. (Franklin County, 1999) No.
99AP-141, 99-LW-5921,
Fennsylva 1294 Pa. Laws 7, 20 days (or 14 days. 14 days. 1% per month (or rate Prevailing party is None,
nia codified as 732 time specified specified by entitled to rezsonable
P.S. $§ 501-516. in contract). contract). Interest attorney fees.
begins to accrue on
the eighth day after
the date payment was
due from the owner.
Interest begins to
accrue the date after
payment was due from
" the contractor.
South 5.C, ¢ §§ 289-6- 21 days 7 days. 7 days, 1% per month. May be waived by Neone.
Garolina 10 - 2%-6-60 | conspicuous bolded
[ } provision in contract.
| Notice must be provided
| to generzl contractor in
| S— | pay applicatiion.
| Tennessee | Tennpesses Code 58 Time provided Time Time provided in Owner: Interest Payments held in trust, Trinity v. McKinnon Bridge
| | 66-34-101 -~ 66-34~ in contract., provided in contract. specified in contract. Attorney fees may be Co., 7 S.W.3d 159 (Tenn. Ct.
: 703. contract. General contractor: awarded against party App. 2002),
| Pro rata share of acting in bad faith.
| interest received by Statute reguires written
general contractor. contract. Act cannot be
| waived by contract




State

[ licable State to Prime Prime Subcontractor to In* st Rate Comments Cases Citing
I tutes Contractor Centractor Lower Tiers Applicakle Statutes
| to
! Subcontracto
: !
| Texas | Tex Prop Cod g a 4 . r ] . \ . .. =
! ‘ is equitable or just. Homeplace Homes, 961 S,W.._d
‘ 632 (Tex. App. — San Antonio
| 1998, no writ).
Utah Utah Code § 5B-55- None. ' 30 days. 30 days. 1% per month. Reasonable costs of Zions First Nat'l Bank v.
603. ccllection and attorney’s Christiansen Bros., 66 F.3d
| | fees also due. 1560 (10" cir. 1985).
| vermont Vt. Stat. Ann. 20 days afiter 7 days. | 7 days. 12% per year. Prevailing party is Neone.
cic. @, §§ 4001 - end of billing [ entitled to reascnable
4009, tit. 12, § period or 20 ! attorney fees and
2203, days after | expenses,
delivery of |
invoice. |
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INSTRUCTIONS,

red for usewith aane Contract whlch maybe based upon
dacuments, especially those that rélate:io and adopt ATA
onstruction. If.another general-conditions wﬂl be. used
ndmons instead of to AI_A Documem AL

'-G'REEM'E?&T 'Leiier"'fdrms of. agreéméni are gemerally discouraged by the ATA, asis the
'Pﬂrfon'nan‘.e ofap eawhole of the Work-on-the basis of oral agreements or understandings. The standard ATA
" agreement forms have been developed ihrough more than 100 years of experience and have been tested repeatedly in
e ‘theﬂcaurtg., In addition, the standlard‘forms have: been.carefully.coordinated with other ATA documents.

“NE)ARD‘F@R NI, Most AIA'ddE:EJirients published since 1906 have contained in their titles the words “Standard
* Form?” The'term “standard” is not-meantioimply that a uniform set of contractual requirements is mandatory for ALA
“members.or-others in: the construction industry. Rather, the AIA standard documents are intended to be used as fair
and balanced baselines from which the parties can negotiate their bargains. As such, the documents have won general
acceptance within the construction industry.and have been uniformly interpreted by the courts. Within an ndustry

‘Copyright-® 1997 by the Americar.Instituie of Architects. Reproduction of the marerial herein or substantial quore-

| AlA DOCUMENT

A%01-1997

iof Agreement Beiween Contractor and Subcontracior

©1997 AIA®
A DOGCUMENT A4D-1857
INSTRUCTIONS

The American Institute

of Architects

1735 New Yorli Avenug, N.W. 1
Washington, D.C. 20006-5252 ‘

- - Senate Corfgcpe Committee

“fion-of .its provisions without, permission of:ihe AlA violares the copyright laws of the United States and will subject

‘thewiolafor o Iegal prosecution:
“WARNING: Unilicensed pherocopying violates 1.5, copyright laws and will subject the vioiater ro lagal prosecution.
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‘©1297 AIAG®
-AlA DOCUMENT A401-1957
INSTRUCTIONS

.The American tnsfiture

of Architects

1735 New York Avenue, N.W.
Weashingron, D.C. 20006-5292

B _sp'aunix_lg -50-.5tatés—each free to .ado
. documents form the basis fora generally consistent body.of construction law. . ]

' REPRODUCTIONS. A401-1997 is a:copyrighted work.

is, the original document purchasedby the user i
implied permission-to reproduce this documen
_‘any further tights-to reproduce -A401-1997 in wh

- “to reproduce -4 maximum of TEN copiesof a completed document, with or-
.connection with a particular project. Further reproductions are prokiibited-wi
_:and after receipt of written permission from the ATA. "~ . e

" The ‘AlA logo is printed in Ted on‘the. ofiginal version.of this document.
~sdocument from copies and counterfeits. To ensure:accuracy and uniformity
- an original ATA ‘document or one that has been ‘reproduced from an original-under:specizl Timit
- Documents generated by the software ATA Contract Documents: Electronic Format' for'Window:

- Document’s ‘Authenticity. In addition, all-documents 4in'the program contain'the Jicens :number
“documentwas reproduced and the date of expiration of the license. o EEER

: C{CHANGES FROM THE PREVIOUS-EDITION .
" Aq01-1997 ‘revises ‘the 1987 : ct -chi
.. .alterations .proposed -b \ibcontractors, - architects -and . other inierested parties. The :
E; “significant changes-made: o:the contents fromtheaosy. edition of A4l e

USING THE A40t FORM .

NMIODIFICATIONS. . Users are encouraged to consult with an
‘Particulazly with respect to contractor's licensing laws; duties imp
- and indemnification, this document may require modification with the assistan

‘modified by striking out Janguage directly on the original printed form. Care must

pt different, and ‘perhaps contradictory, laws affecting that industry—AIA -

-USE ‘OF CURRENT DOCUMENTS. Prior to usi.ﬁg :any ATA document, the user should consult an’ATA component
. :chapter or a curent ATA Documents Price List to determine the current edition of each document. A

2nd may not be Teproduced or excerpted from in. substantial

part without the.express written permission of the ATA. This document is intended to be used as:a consumable—that
is'imterided 1o be consumed in the course of being used. There isn

1, nor does membership ir the American Instituie of Architects confe
ole or in part. A limited license is hereby granted:to retdil purchase
without gignatures, but .only-for-use:ir
thout -application by a specific-userio -

“This Togo. distinguishes-an original AIA "~
of language, purchaserishould use only -

redlogo. Documents reproduced in this program may be accompanied by_l:MA-’DqCuhlent—

dition «0f Aao1 ito zeflect -changes “made in. ATA ‘Documen

\ARTICLE 1: Aew paragraph has been added adopting Az0i by a specificré ference. It is also.pr
.mnay be amended only by a-writien Modification. Tl pansegiiod TR M
~ARTICLE 3 The Coniractor is now required to furnish informalioniio enable-the Subcontracto
- -rights. If the Contractor males or defends a.claim against the Owner relating to the:Subcontractor:
st make information relating to that claim available to-the Subcontractor. Time ]imitsand:inf
. are:prescribed:for Contractor's claims for services-and matetials provided to the Stibcontractor:
“ARTICLE #: The Contractor hasthe-explicit authority to reject Work of the: Subcont, o Ha

have been expanded to:cover materials other than.asbestos.and PCB, and indemnificati
these provisions hasbeen broadened. o n - 5 =

" ARTICLE & Mediation is added.asa precurserto-arbitrations .. - ° -
ARTICLE .7: The Contracior is now permittéd to terminaie the Subcontract forc
" Gubcontractor are sei oul. for situations in which the Prime Contractis terminat!
ARTICLE ©: Tt is explicitly noted that time is of the essence-of ihe Subcontract wit
‘Contractor and Subcontractor. ' :
ARTICLE 11::In:the absence. of
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Standard Form of Agreement Between Contractor and Subcontractor

This document has impor-
tant legal consequences.

AGREEMENT made as of the day of
in the year
(In words, indicate day, month and year)

Consultation with an
atforney is encouraged with
respect fo its

completion or modification.

BETWEERN the Contractor:

(Name, address and other information)

This document has been
approved and endorsed
and the Subcontractor: by the American

(Name, address and other information) Subcontractors Association
and the Associated Specialty

Confractors, Inc.

The Contractor has made a contract for construction dated

With the Owner:

{Name, address and other information)

For the following Project:
(Include detailed description of Project, location and address)

which Contract is hereinafter referred to as the Prime Contract and which provides for the
furnishing of labor, materials, equipment and services in connection with the construction of
the Project. A copy of the Prime Contract, consisting of the Agreement Between Owner and

. sl
Contractor (from which compensation amounts may be deleted) and the other Contract T 4
Documents enumerated therein has been made available to the Subcontracior. &%\%ﬁiﬁﬂagg
Nl
“@ighe”

The Architect for the Project is:

(Name, address and other information) ©1997 AIA®

AlA DOCUMENT A401-1997
CONTRACTOR-
SUBCONTRACTOR
AGREEMENT

The Contractor and the Subcontractor agree as follows The American Institute
of Architects
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ARTICLE 1 THE SUBCONTRACT DOCUMENTS

1.1 The Subcontract Documents consist of (1) this Agreement; (2) the Prime Contract,
consisting of the Agreement between the Owner and Contractor and the other Contract
Documents enumerated therein; (3) Modifications issued subsequent to the execution of the
Agreement between the Owner and Contractor, whether before or after the execution of this
Agreement; (4) other documents listed in Article 16 of this Agreement; and (5) Modifications to
this Subcontract issued after execution of this Agreement. These form the Subcontract, and are as
fully a part of the Subcontract as if attached to this Agreement or repeated herein. The
Subcontract represents the entire and integrated agreement between the parties hereto and super-
sedes prior negotiations, representations or agreements, either written or oral. An enumeration of
the Subcontract Documents, other than Modifications issued subsequent to the execution of this
Agreement, appears in Article 16.

12 Except to the extent of a conflict with a specific term or condition contained in the
Subcontract Documents, the General Conditions governing this Subcontract shall be the edition
of ATA Document A201, General Conditions of the Contract for Construction, current as of the
date of this Agreement.

1.3 The Subcontract may be amended or modified only by a Modification. The Subcontract
Documents shall not be construed to create a contractual relationship of any kind (1) between the
Architect and the Subcontractor, (2) between the Owner and the Subcontractor, or (3) between any
persons or entities other than the Contractor and Subcontractor.

1.4 The Subcontractor shall be furnished copies of the Subcontract Documents upon request,
but the Contractor may charge the Subcontractor for the reasonable cost of reproduction.

ARTICLE 2 MUTUAL RIGHTS AND RESPONSIBILITIES

2.1 The Contractor and Subcontractor shall be mutually bound by the terms of this
Agreement and, to the extent that the provisions of the edition of ATA Document A201 current as
of the date of this Agreement apply to this Agreement pursuant to Paragraph 1.2 and provisions
of the Prime Contract apply to the Work of the Subconiractor, the Contractor shall assume toward
the Subcontractor all obligations and responsibilities that the Owner, under such documents,
assumes toward the Contractor, and the Subcontractor shall assume toward the Contractor all
obligations and responsibilities which the Contractor, under such documents, assumes toward the
Owner and the Architect. The Contractor shall have the benefit of all rights, remedies and redress
against the Subcontractor which the Owner, under such documents, has against the Contractor,
and the Subcontractor shall have the benefit of all rights, remedies and redress against the
Contractor which the Contractor, under such documents, has against the Owner, insofar as applic-
able to this Subcontract. Where a provision of such documents is inconsistent with a provision of
this Agreement, this Agreement shall govern.

2.2 The Contractor may require the Subcontractor to enter into agreements with ﬁ”/?,

Sub-subcontractors performing portions of the Work of this Subcontract by which the &\rﬁ 2
Subcontractor and the Sub-subcontractor are mutually bound, to the extent of the Work to be Q\v::*gi:k._;ﬂ
performed by the Sub-subcontractor, assuming toward each other all obligations and responsibil- SRS
ities which the Contractor and Subcontractor assume toward each other and having the benefit of

all rights, remedies and redress each against the other which the Contractor and Subcontractor =~ ©1987  AlA®
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ARTICLE 3 CONTRACTOR

3.1 SERVICES PROVIDED BY THE CONTRACTOR

311  The Contractor shall cooperate with the Subcontractor in scheduling and performing the
Contractor’s Work to avoid conflicts or interference in the Subcontractor’s Work and shall expe-
dite writlen responses to submittals made by the Subcontractor in accordance with Paragraph 4.1
and Article 5. As soon as practicable after execution of this Agreement, the Contractor shall pro-
vide the Subcontractor copies of the Contractor’s construction schedule and schedule of submit-
tals, together with such additional scheduling details as will enable the Subcontractor to plan and
perform the Subcontractor’s Work properly. The Subcontractor shall be notified promptly of sub-
sequent changes in the construction and submittal schedules and additional scheduling details.

312  The Contractor shall provide suitable areas for storage of the Subcontractor’s materials and
equipment during the course of the Work. Additional costs to the Subcontractor resulting from
relocation of such facilities at the direction of the Contractor, except as previously agreed upon,
shall be reimbursed by the Contractor.

213  Except as provided in Article 14, the Contractor’s equipment will be available to the
Subcontractor only at the Contractor’s discretion and on mutually satisfactory terms.

3.2 COMMUNICATIONS

321 The Contractor shall promptly make available to the Subcontractor information, includ-
ing information received from the Owner, which affects this Subcontract and which becomes
available to the Contractor subsequent to execution of this Subcontract.

222 The Contractor shall not give instructions or orders directly to the Subcontractor’s
employees or to the Subcontractor’s Sub-subcontractors or material suppliers unless such persons
are designated as authorized representatives of the Subcontractor.

323 The Contractor shall permit the Subcontractor to request directly from the Architect infor-
mation regarding the percentages of completion and the amount certified on account of Work
done by the Subcontractor.

324 If hazardous substances of a type of which an employer is required by law to notify its
employees are being used on the site by the Contractor, a subcontractor or anyone directly or indi-
rectly employed by them (other than the Subcontractor), the Contractor shall, prior to harmful
exposure of the Subcontractor’s employees to such substance, give writien notice of the chemical
composition thereof to the Subcontractor in sufficient detail and time to permit the
Subcontractor’s compliance with such laws.

325 The Contractor shall furnish to the Subcontractor within 30 days after receipt of a written
request, or earlier if so required by law, information necessary and relevant for the Subcontractor
to evaluate, give notice of or enforce mechanic’s lien rights. Such information shall include a cor-
rect statement of the record legal title to the property, usually referred to as the site, on which the
Project is located and the Owner’s interest therein.

326 If the Contractor asserts or defends a claim against the Owner which relates to the Work
of the Subcontractor, the Contractor shall make available to the Subcontractor information relat-
ing to that portion of the claim which relates to the Work of the Subcontractor.

©1997 AIA®

AlA DOCUMENT A401-1997
3.3 CLAIMS BY THE CONTRACTOR

SUBCCOONI\ITRF?ECTTOORR 331 Liquidated damages for delay, if provided for in Paragraph 9.3 of this Agreement, shall be

AGREEMENT assessed against the Subcontractor only to the extent caused by the Subcontractor or any person

The American Institute or entity for whose acts the Subcontractor may be liable, and in no case for delays or causes aris-
of Architects ing outside the scope of this Subcontract.
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332 The Contractor’s claims for services or materials provided the Subcontractor shall require:
1 seven days’ prior written notice except in an emergency;
2 written compilations to the Subcontractor of services and materials provided and
charges for such services and materials no later than the fifteenth day of the following
month.

3.4 CONTRACTOR'S REMEDIES

3.41 If the Subcontractor defaults or neglects to carry out the Work in accordance with this
Agreement and fails within three working days after receipt of written notice from the Contractor
t0 commence and continue correction of such default or neglect with diligence and prompiness,
the Contractor may, after three days following receipt by the Subcontractor of an additional
written notice, and without prejudice to any other remedy the Contractor may have, make good
such deficiencies and may deduct the reasonable cost thereof from the payments then or
thereafter due the Subcontractor.

ARTICLE 4 SUBCONTRACTOR
4.1 EXECUTION AND PROGRESS OF THE WORK
411 The Subcontractor shall supervise and direct the Subcontractor’s Work, and shall
cooperate with the Contractor in scheduling and performing the Subcontractor’s Work to avoid
conflict, delay in or interference with the Work of the Contractor, other subcontractors or Owner’s
own forces.

412 The Subcontractor shall promptly submit Shop Drawings, Product Data, Samples
and similar submittals required by the Subcontract Documents with reasonable promptness
and in such sequence as to cause no delay in the Work or in the activities of the Contractor or
other subcontractors.

413 The Subcontractor shall submit to the Contractor a schedule of values allocated to the
various parts of the Work of this Subcontract, aggregating the Subcontract Sum, made out in such
detail as the Contractor and Subcontractor may agree upon or as required by the Owner, and
supported by such evidence as the Contractor may require. In applying for payment, the
Subcontractor shall submit statements based upon this schedule.

214 The Subcontractor shall furnish to the Contractor periodic progress reports on the Work
of this Subcontract as mutually agreed, including information on the status of materials and
equipment which may be in the course of preparation, manufacture or transit.

415 The Subcontractor agrees that the Contractor and the Architect will each have the
authority to reject Work of the Subcontractor which does not conform to the Prime Contract. The
Architect’s decisions on matters relating to aesthetic effect shall be final and binding on the
Subcontractor if consistent with the intent expressed in the Prime Contract.

416 The Subcontractor shall pay for all materials, equipment and labor used in connection
with the performance of this Subcontract through the period covered by previous payments
received from the Contractor, and shall furnish satisfactory evidence, when requested by the
Contractor, to verify compliance with the above requirements.

©1997 AIA®
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417 The Subcontractor shall take necessary precautions to protect properly the Work of other i ’

subcontractors from damage caused by operations under this Subcontract. SUBCONTRACTOR
AGREEMENT

418 The Subcontractor shall cooperate with the Contractor, other subcontractors and the _ _
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Subcontractor shall participate in the preparation of coordinated drawings in areas of congestion,
if required by the Prime Contract, specifically noting and advising the Contractor of potential
conflicts between the Work of the Subcontractor and that of the Contractor, other subcontractors
or the Owner’s own forces.

4.2 LAWS, PERMITS, FEES AND NOTICES

421  The Subcontractor shall give notices and comply with laws, ordinances, rules, regulations
and orders of public authorities bearing on performance of the Work of this Subcontract. The
Subcontractor shall secure and pay for permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Subcontractor’s Work, the furnishing of
which is required of the Contractor by the Prime Contract.

422 The Subcontractor shall comply with Federal, state and local tax laws, social security acts,
unemployment compensation acts and workers’ compensation acts insofar as applicable to the
performance of this Subcontract.

43 SAFETY PRECAUTIONS AND PROCEDURES

431 The Subcontractor shall take reasonable safety precautions with respect to performance of
this Subcontract, shall comply with safety measures initiated by the Contractor and with
applicable laws, ordinances, rules, regulations and orders of public authorities for the safety of
persons and property in accordance with the requirements of the Prime Contract. The
Subcontractor shall report to the Contractor within three days an injury to an employee or agent
of the Subcontractor which occurred at the site.

432 If hazardous substances of a type of which an employer is required by law to
notify its employees are being used on the site by the Subcontractor, the Subcontractor’s
Sub-subcontractors or anyone directly or indirectly employed by them, the Subcontractor shall,
prior to harmful exposure of any employees on the site to such substance, give written notice of
the chemical composition thereof to the Contractor in sufficient detail and time to permit com-
pliance with such laws by the Contractor, other subcontractors and other employers on the site.

4.3.3 If reasonable precautions will be inadequate to prevent foreseeable bodily injury or death
to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Subcontractor, the Subcontractor
shall, upon recognizing the condition, immediately stop Work in the affected area and report the
condition to the Contractor in writing. When the material or substance has been rendered
harmless, the Subcontractor’s Work in the affected area shall resume upon written agreement of
the Contractor and Subcontractor. The Subcontract Time shall be extended appropriately and the
Subcontract Sum shall be increased in the amount of the Subcontractor’s reasonable additional
costs of demobilization, delay and remobilization, which adjustments shall be accomplished as
provided in Article 5 of this Agreement.

43.4 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless
the Subcontractor, the Subcontractor’s Sub-subcontractors, and agents and employees of any of
them from and against claims, damages, losses and expenses, including but not limited 1o attor-
neys’ fees, arising out of or resulting from performance of the Work in the affected area if in fact
the material or substance presents the risk of bodily injury or death as described in Subparagraph
4.3.3 and has not been rendered harmless, provided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible
property (other than the Work itself) including loss of use resulting therefrom and provided that
such damage, loss or expense is not due to the sole negligence of a party seeking indemnity.
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4.4 CLEANING UP

441 The Subcontractor shall keep the premises and surrounding area free from accumulation
of waste materials or rubbish caused by operations performed under this Subcontract. The
Subcontractor shall not be held responsible for unclean conditions caused by other contractors or
subcontractors.

4.42  As provided under Subparagraph 3.3.2, if the Subcontractor fails to clean up as provided in
the Subcontract Documents, the Contractor may charge the Subcontractor for the Subcontractor’s
appropriate share of cleanup costs.

4.5 WARRANTY

451 The Subcontractor warrants to the Owner, Architect and Contractor that materials and
equipment furnished under this Subcontract will be of good quality and new unless otherwise
required or permitted by the Subcontract Documents, that the Work of this Subcontract will be
free from defects not inherent in the quality required or permitted, and that the Work will
conform to the requirements of the Subcontract Documents. Work not conforming to these
requirements, including substitutions not properly approved and authorized, may be considered
defective. The Subcontractor’s warranty excludes remedy for damage or defect caused by abuse,
modifications not executed by the Subcontractor, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal usage. This warranty shall be in
addition to and not in limitation of any other warranty or remedy required by law or by the
Subcontract Documents.

4.6 INDEMNIFICATION

461 To the fullest extent permitted by law, the Subconiractor shall indemnify and hold
harmless the Owner, Contractor, Architect, Architect’s consultants, and agents and employees of
any of them from and against claims, damages, losses and expenses, including but not limited to
attorney’s fees, arising out of or resulting from performance of the Subcontractor’s Work under
this Subcontract, provided that any such claim, damage, loss or expense is attributable to bodily
injury, sickness, disease or death, or to injury to or destruction of tangible property (other than the
Work itself), but only to the extent caused by the negligent acts or omissions of the Subcontractor,
the Subcontractor’s Sub-subcontractors, anyone directly or indirectly employed by them or
anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hereunder. Such obligation shall not be construed
to negate, abridge, or otherwise reduce other rights or obligations of indemnity which would
otherwise exist as to a party or person described in this Paragraph 4.6.

462 In claims against any person or entity indemnified under this Paragraph 4.6 by an
employee of the Subcontractor, the Subcontractor’s Sub-subcontractors, anyone directly ar
indirectly employed by them or anyone for whose acts they may be liable, the indemnification
obligation under Subparagraph 4.6.1 shall not be limited by a limitation on the amount or type of
damages, compensation or benefits payable by or for the Subcontractor or the Subcontractor’s
Sub-subcontractors under workers’ compensaiion acts, disability benefit acts or other employee
benefit acts.

4.7 REMEDIES FOR NONPAYMENT

471  Ifthe Contractor does not pay the Subcontractor through no fault of the Subcontractor,
within seven days from the time payment should be made as provided in this Agreement, the ©19297 A1A®
Subcentractor may, without prejudice to any other available remedies, upon seven additional days’ AlA DOCUMENT A401-1997
written notice to the Contractor, stop the Work of this Subcontract until payment of the amount SS g’ CTORS%I?E}OR

owing has been received. The Subcontract Sum shall, by appropriate adjustment, be increased by ~ AGREEMENT

the amount of the Subcontractor’s reasonable costs of demobilization, delay and remobilization.
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ARTICLE 5 CHANGES IN THE WORK

5.1 The Owner may make changes in the Work by issuing Modifications to the Prime
Contract. Upon receipt of such a Modification issued subsequent to the execution of the
Subcontract Agreement, the Contractor shall promptly notify the Subcontractor of the
Modification. Unless otherwise directed by the Contractor, the Subcontractor shall not thereafter
order materials or perform Work which would be inconsistent with the changes made by the
Modifications to the Prime Contract.

52  The Subcontractor may be ordered in writing by the Contractor, without invalidating this
Subcontract, to make changes in the Work within the general scope of this Subcontract consisting
of additions, deletions or other revisions, including those required by Modifications to the Prime
Contract issued subsequent to the execution of this Agreement, the Subcontract Sum and the
Subcontract Time being adjusted accordingly. The Subcontractor, prior to the commencement of
such changed or revised Work, shall submit promptly to the Contractor written copies of a claim
for adjustment to the Subcontract Sum and Subcontract Time for such revised Work in a manner
consistent with requirements of the Subcontract Documents.

5.3 The Subcontractor shall make all claims promptly to the Contractor for additional cost,
extensions of time and damages for delays or other causes in accordance with the Subcontract
Documents. A claim which will affect or become part of a claim which the Contractor is required
to make under the Prime Contract within a specified time period or in a specified manner shall
be made in sufficient time to permit the Contractor lo satisfy the requirements of the Prime
Contract. Such claims shall be received by the Contractor not less than two working days
preceding the time by which the Contractor’s claim must be made. Failure of the Subcontractor
to make such a timely claim shall bind the Subcontractor to the same consequences as those to
which the Contractor is bound.

ARTICLE 6 MEDIATION AND ARBITRATION

6.1 MEDIATION
611  Any claim arising out of or related to this Subcontract, except claims as otherwise provided in

Subparagraph 4.5 and except those waived in this Subcontract, shall be subject to mediation as a
condition precedent to arbitration or the institution of legal or equitable proceedings by either party.

6.1.2 The parties shall endeavor to resolve their claims by mediation which, unless the parties
mutually agree otherwise, shall be in accordance with the Construction Industry Mediation Rules
of the American Arbitration Association currently in effect. Request for mediation shall be filed
in writing with the other party to this Subcontract and the American Arbiiration Association. The
request may be made concurrently with the filing of a demand for arbitration but, in such event,
mediation shall proceed in advance of arbitration or legal or equitable proceedings, which shall be
stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer
period by agreement of the parties or court order.

613 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall
be held in the place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in any court
having jurisdiction thereof.

6.2 ARBITRATION
621 Any claim arising oul of or related to this Subcontract, except claims as otherwise

provided in Subparagraph 4.1.5 and except those waived in this Subcontract, shall be subject to

arbitration. Prior to arbitration, the parties shall endeavor to resolve disputes by mediation in
accordance with the provisions of Paragraph 6.1. Senate{ Commegrce Committee
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6.2.2 Claims not resolved by mediation shall be decided by arbitration which, unless the parties
mutually agree otherwise, shall be in accordance with the Construction Industry Arbitration Rules
of the American Arbitration Association currently in effect. Demand for arbitration shall be filed
in writing with the other party to this Subcontract and with the American Arbitration
Association, and a copy shall be filed with the Architect.

6.23 A demand for arbitration shall be made within the time limits specified in the conditions
of the Prime Contract as applicable, and in other cases within a reasonable time after the claim
has arisen, and in no event shall it be made after the date when institution of legal or equitable
proceedings based on such claim would be barred by the applicable statute of limitations.

6.2.4 Limitation on Consolidation or Joinder. Except by writien consent of the person or
entity sought to be joined, no arbitration arising out of or relating to the Subcontract shall include,
by consolidation or joinder or in any other manner, any person or entity not a party to the
Subcontract under which such arbitration arises, unless it is shown at the time the demand for
arbitration is filed that (1) such person or entity is substantially involved in a common question
of fact or law, (2) the presence of such person or entity is required if complete relief is to be
accorded in the arbitration, (3) the interest or responsibility of such person or entity in the
matter is not insubstantial, and (4) such person or entity is not the Architect, the Architect’s
employee, the Architect’s consultant, or an employee or agent of any of them. This agreement to
arbitrate and any other written agreement to arbitrate with an additional person or persons
referred to herein shall be specifically enforceable under applicable law in any court having
jurisdiction thereof.

6.25 Claims and Timely Assertion of Claims. The party filing a notice of demand for
arbitration must assert in the demand all claims then known to that party on which arbitration is
permitted to be demanded.

6.2.6 Judgment on Final Award. The award rendered by the arbitrator or arbitrators shall be
final, and judgment may be entered upon it in accordance with applicable law in any court
having jurisdiction thereof.

ARTICLE 7 TERMINATION, SUSPENSION OR ASSIGNMENT OF THE SUBCONTRACT

7.1 TERMINATION BY THE SUBCONTRACTOR

711 The Subcontractor may terminate the Subcontract for the same reasons and under the
same circumstances and procedures with respect to the Contractor as the Contractor may
terminate with respect to the Owner under the Prime Contract, or for nonpayment of amounts
due under this Subcontract for 60 days or longer. In the event of such termination by the
Subcontractor for any reason which is not the fault of the Subcontractor, Sub-subcontractors or
their agents or employees or other persons performing portions of the Work under contract with
the Subcontractor, the Subcontractor shall be entitled to recover from the Contractor payment for
Work executed and for proven loss with respect to materials, equipment, tools, and construction
equipment and machinery, including reasonable overhead, profit and damages.

7.2 TERMINATION BY THE CONTRACTOR
7.21  If the Subcontractor persistently or repeatedly fails or neglects to carry out the Work in
accordance with the Subcontract Documents or otherwise 1o perform in accordance with this ©1297 Al1A®

: . . . . AlA DOCUMENT A401-1997
Subcontract and fails within seven days after receipt of written notice to commence and P TRRETOR,
continue correction of such default or neglect with diligence and promptness, the Contractor may,  sypCONTRACTOR
after seven days following receipt by the Subcontractor of an additional written notice and ~ AGREEMENT
without prejudice to any other remedy the Coniractor may have, terminate the Subcontract and , ,
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unpaid balance of the Subcontract Sum exceeds the expense of finishing the Subcontractor’s Work
and other damages incurred by the Contractor and not expressly waived, such excess shall be paid
to the Subcontractor. If such expense and damages exceed such unpaid balance, the Subcontractor
shall pay the difference to the Contractor.

722  If the Owner terminates the Contract for the Owner’s convenience, the Contractor shall
deliver written notice to the Subcontractor.

7.23  Upon receipt of written notice of termination, the Subcontractor shall:
1 cease operations as directed by the Contractor in the notice;
2 take actions necessary, or that the Contractor may direct, for the protection and
preservation of the Work; and
3 except for Work directed to be performed prior to the effective date of termination
stated in the notice, terminate all existing Sub-subcontracts and purchase orders and
enter into no further Sub-subcontracts and purchase orders.

7.2.4 In case of such termination for the Owner’s convenience, the Subcontractor shall be
entitled to receive payment for Work executed, and costs incurred by reason of such termination,
along with reasonable overhead and profit on the Work not executed.

7.3 SUSPENSION BY THE CONTRACTOR FOR CONVENIENCE

731  The Contractor may, without cause, order the Subcontractor in writing to suspend, delay
or interrupt the Work of this Subcontract in whole or in part for such period of time as the
Contractor may determine. In the event of suspension ordered by the Contractor, the
Subcontractor shall be entitled to an equitable adjustment of the Subcontract Time and

Subcontract Sum.

7.3.2  Anadjustment shall be made for increases in the Subcontract Time and Subcontract Sum,
including profit on the increased cost of performance, caused by suspension, delay or
interruption. No adjustment shall be made to the extent:
1 that performance is, was or would have been so suspended, delayed or interrupted by
another cause for which the Subcontractor is responsible;
2 that an equitable adjustment is made or denied under another provision of this

Subcontract.

7.4 ASSIGNMENT OF THE SUBCONTRACT
741 In the event of termination of the Prime Contract by the Owner, the Contractor may

assign this Subcontract to the Owner, with the Owner’s agreement, subject to the provisions of the
Prime Contract and to the prior rights of the surety, if any, obligated under bonds relating to the
Prime Contract. In such event, the Owner shall assume the Contractor’s rights and obligations
under the Subcontract Documents. If the Work of the Prime Contract has been suspended for
more than 30 days, the Subcontractor’s compensation shall be equitably adjusted.

7.4.2 The Subcontractor shall not assign the Work of this Subcontract without the wriiten
consent of the Contractor, nor subcontract the whole of this Subcontract without the written

consent of the Contractor, nor further subcontract portions of this Subcontract without writien
notification to the Contractor when such notification is requested by the Contractor.

Senate; ‘ﬁarrr_nf)r%%fommittee
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ARTICLE 8 THE WORK OF THIS SUBCONTRACT
8.1 The Subcontractor shall execute the following portion of the Work described in the
Subcontract Documents, including all labor, materials, equipmerﬁ, services and other items
required to complete such portion of the Work, except to the extent specifically indicated in the

Subcontract Documents to be the responsibility of others.
(Insert a precise description of the Work of ihis Subcontract, referring where appropriate to numbers of
Drawings, sections of Specifications and pages of Addenda, Modifications and accepted Alternates.)

ARTICLE 9 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
9.1 The Subcontractor’s date of commencement is the date from which the Contract Time of
Paragraph 9.3 is measured; it shall be the date of this Agreement, as first written above, unless a
different date is stated below or provision is made for the date to be fixed in a notice to proceed

issued by the Contractor.
(Insert the date of commencement, if it differs from the date of this Agreement or, if applicable, state that ihe
date will be fixed in a notice to proceed.)

9.2  Unless the date of commencement is established by a notice to proceed issued by the
Contractor, or the Contractor has commenced visible Work at the site under the Prime Contract,
the Subcontractor shall notify the Contractor in writing not less than five days before commenc-
ing the Subcontractor’s Work to permit the timely filing of mortgages, mechanic’s liens and other
security interests.

93  The Work of this Subcontract shall be substantially completed not later than

(Insert the calendar date or munber of calendar days after the Subconiractor’s date of commencement. Also insert
any requirenients for earlier Substantial Completion of certain portions of the Subcontractor’s Work, if not stai-
ed elsewhere in the Subcontract Documents.)

, subject to adjustments of this Subcontract Time as provided in the Subcontract Documents.
(Insert provisions, if any, for liquidated damages relating to failure io complete on time.)

©1997 AIAG®

9.4 With respect to the obligations of both the Contractor and the Subcontractor, time is of
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the essence of this Subcontract. -
SUBCONTRACTOR
95  No extension of time will be valid without the Contractor’s written consent after claim ~ AGREEMENT
made by the Subcontractor in accordance with Paragraph 5.3. Senate’\/s:OT"lm rce Committee
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ARTICLE 10 SUBCONTRACT SUM
101  The Contractor shall pay the Subcontractor in current funds for performance of the
Subcontract the Subcontract Sum of
Dollars (s ), subject to additions and deductions as provided in the
Subcontract Documents.

10.2  The Subcontract Sum is based upon the following alternates, if any, which are described in
the Subcontract Documents and have been accepted by the Owner and the Contractor:
(Insert the numbers or other identification of accepted alternates.)

10.3  Unit prices, if any, are as follows:

ARTICLE 11 PROGRESS PAYMENTS

1.1 Based upon applications for payment submitted to the Contractor by the Subcontractor,
corresponding to applications for payment submitted by the Contractor to the Architect, and
certificates for payment issued by the Architect, the Contractor shall make progress payments on
account of the Subcontract Sum to the Subcontractor as provided below and elsewhere in the
Subcontract Documents. Unless the Contractor provides the Owner with a payment bond in the
full penal sum of the Contract Sum, payments received by the Contractor and Subcontractor for
Work properly performed by their contractors and suppliers shall be held by the Contractor and
Subcontractor for those contractors or suppliers who performed Work or furnished materials, or
both, under contract with the Contractor or Subcontractor for which payment was made to the
Contractor by the Owner or to the Subcontractor by the Contractor, as applicable. Nothing
contained herein shall require money to be placed in a separate account and not commingled with
money of the Contractor or Subcontractor, shall create any fiduciary liability or tort liability on
the part of the Contractor or Subcontractor for breach of trust or shall entitle any person or
entity to an award of punitive damages against the Contractor or Subcontractor for breach of the
requirements of this provision.

1.2 The period covered by each application for payment shall be one calendar month ending
on the last day of the month, or as follows:

13 Provided an application for payment is received by the Contractor not later than the
day of a month, the Contractor shall include the Subcontractor’s

Work covered by that application in the next application for payment which the Contractor is —_=

entitled to submit to the Architect. The Contractor shall pay the Subcontractor each progress pay- ©1997 AlA®

ment within three working days after the Contractor receives payment from the Owner. If the AN DOCUMERT ARHI11807

Architect does not issue a certificate for payment or the Contractor does not receive payment for ES II;J CT gﬁ?;gg;(}ﬁ

any cause which is not the fault of the Subcontractor, the Contractor shall pay the Subcontractor, — acrrrmemT

on demand, a progress payment computed as provided in Paragraphs 11.7,11.8 and 11.9. Senate ?Orggze Committee
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1.4  If an application for payment is received by the Contractor after the application date fixed
above, the Subcontractor’s Work covered by it shall be included by the Contractor in the next
application for payment submitted to the Architect.

1.5 Each application for payment shall be based upon the most recent schedule of values
submitted by the Subcontractor in accordance with the Subcontract Documents. The schedule of
values shall allocate the entire Subcontract Sum among the various portions of the
Subcontractor’s Work and be prepared in such form and supported by such data to substantiate
its accuracy as the Contractor may require. This schedule, unless objected to by the Contractor,
shall be used as a basis for reviewing the Subcontractor’s applications for payment.

1.6  Applications for payment submitted by the Subcontractor shall indicate the percentage of
completion of each portion of the Subcontractor’s Work as of the end of the period covered by the
application for payment.

1.7 Subject to the provisions of the Subcontract Documents, the amount of each progress
payment shall be computed as follows:

11.7.1  Take that portion of the Subcontract Sum properly allocable to completed Work as
determined by multiplying the percentage completion of each portion of the Subcontractor’s
Work by the share of the total Subcontract Sum allocated to that portion of the Subcontractor’s
Work in the schedule of values, less that percentage actually retained, if any, from payments to the
Contractor on account of the Work of the Subcontractor. Pending final determination of cost to
the Contractor of changes in the Work which have been properly authorized by the Contractor,
amounts not in dispute shall be included to the same extent provided in the Prime Contract, even
though the Subcontract Sum has not yet been adjusted;

1.7.2  Add that portion of the Subcontract Sum properly allocable to materials and equipment
delivered and suitably stored at the site by the Subcontractor for subsequent incorporation in the
Subcontractor’s Work or, if approved by the Contractor, suitably stored off the site at a location
agreed upon in writing, less the same percentage retainage required by the Prime Contract to be
applied to such materials and equipment in the Contractor’s application for payment;

1.7.3  Subtract the aggregate of previous payments made by the Contractor; and

11.7.4  Subtract amounts, if any, calculated under Subparagraph 11.7.1 or 11.7.2 which are related to
Work of the Subcontractor for which the Architect has withheld or nullified, in whole or in part,
a certificate of payment for a cause which is the fault of the Subcontractor.

1.8 Upon the partial or entire disapproval by the Contractor of the Subcontractor’s applica-
tion for payment, the Contractor shall provide written notice to the Subcontractor. When the basis
for the disapproval has been remedied, the Subcontractor shall be paid the amounts withheld.

1.9 SUBSTANTIAL COMPLETION
11.8.1  When the Subcontracior’s Work or a designated portion thereof is substantially complete
and in accordance with the requirements of the Prime Coniract, the Contractor shall, upon
application by the Subcontractor, make prompt application for payment for such Work. Within
30 days following issuance by the Architect of the certificate for payment covering such ©1997 AlA®

g 5 : . AlA DOCUMENT A40i-1997
substantially completed Work, the Contractor shall, to the full extent allowed in the Prime
Contract, make pay to the Subcontractor, deducti , portion of the funds for the cunronTAacT

ontract, make payment to the Subcontractor, deducting any portion of the funds for the ¢ jzconTRACTOR

Subcontractor’s Work withheld in accordance with the certificate to cover costs of items to be  AGREEMENT
completed or corrected by the Subcontractor, Such payment to the Subcontractor shall be the
entire unpaid balance of the Subcontract Sum if a full release of retainage is allowed under the
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Prime Contract for the Subcontractor’s Work prior to the completion of the entire Project. If the
Prime Contract does not allow for a full release of retainage, then such payment shall be an
amount which, when added to previous payments to the Subcontractor, will reduce the retainage
on the Subcontractor’s substantially completed Work to the same percentage of retainage as that
on the Contractor’s Work covered by the certificate.

ARTICLE 12 FINAL PAYMENT
121 Final payment, constituting the entire unpaid balance of the Subcontract Sum, shall be
made by the Contractor to the Subcontractor when the Subcontractor’s Worlk is fully performed
in accordance with the requirements of the Subcontract Documents, the Architect has issued a
certificate for payment covering the Subcontractor’s completed Work and the Contractor has
received payment from the Owner. If, for any cause which is not the fault of the Subcontractor, a
certificate for payment is not issued or the Contractor does not receive timely payment or does
not pay the Subcontractor within three working days after receipt of payment from the Owner,

final payment to the Subcontractor shall be made upon demand.
(Insert provisions for earlier final payment to the Subcontractor, if applicable.)

122 Before issuance of the final payment, the Subcontractor, if required, shall submit evidence
satisfactory to the Contractor that all payrolls, bills for materials and equipment, and all known
indebtedness connected with the Subcontractor’s Work have been satisfied.

ARTICLE 13 INSURANCE AND BONDS
131 The Subcontractor shall purchase and maintain insurance of the following types of
coverage and limits of liability:

13.2  Coverages, whether wiitten on an occurrence or claims-made basis, shall be maintained
without interruption from date of commencement of the Subcontractor’s Work until date of final
payment and termination of any coverage required to be maintained after final payment to the
Subcontractor.

133  Certificates of insurance acceptable to the Contractor shall be filed with the Contractor
prior to commencement of the Subcontractor’s Work. These certificates and the insurance
policies required by this Article 13 shall contain a provision that coverages afforded under the

policies will not be canceled or allowed to expire until at least 30 days’ prior written notice has ﬁl:‘\g[i(;CU:HHE;I? A401-1997
been given to the Contractor. If any of the foregoing insurance coverages are required to remain  coNTRACTOR-

in force after final payment and are reasonably available, an additional certificate evidencing ~ SUBCONTRACTOR
continuation of such coverage shall be submitted with the final application for payment as A RN

required in Article 12. If any information concerning reduction of coverage is not furnished by the e American Institute
insurer, it shall be furnished by the Subcontractor with reasonable promptness according to the  of Architects

Subcontractor’s information and belief. Sene;tﬁ C/Obl‘?m ce Committee
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13.4  The Contractor shall furnish to the Subcontracior satisfactory evidence of insurance
required of the Contractor under the Prime Contract.

13.5  The Contractor shall promptly, upon request of the Subcontractor, furnish a copy or permit
a copy to be made of any bond covering payment of obligations arising under the Subcontract.

13.6  Performance Bond and Payment Bond:
(If the Subcontractor is to furnish bonds, insert the specific requirements here.)

13.7  PROPERTY INSURANCE

13.71 'When requested in writing, the Contractor shall provide the Subcontractor with copies of
the property and equipment policies in effect for the Project. The Contractor shall notify the
Subcontractor if the required property insurance policies are not in effect.

13.7.2 If the required property insurance is not in effect for the full value of the Subcontractor’s
‘Work, then the Subcontractor shall purchase insurance for the value of the Subcontractor’s Work,
and the Subcontractor shall be reimbursed for the cost of the insurance by an adjustment in the
Subcontract Sum.

13.73 Property insurance for the Subcontractor’s materials and equipment required for the
Subcontractor’s Work, stored off site or in transit and not covered by the Project property insur-
ance, shall be paid for through the application for payment process.

13.8 WAIVERS OF SUBROGATION

13.81 The Contractor and Subcontractor waive all rights against (1) each other and any of their
subcontraciors, sub-subcontractors, agents and employees, each of the other, and (2) the Owner,
the Architect, the Architect’s consultants, separate contractors, and any of their subcontractors,
sub-subcontractors, agents and employees for damages caused by fire or other causes of loss to the
extent covered by property insurance provided under the Prime Contract or other property
insurance applicable to the Work, except such rights as they may have to proceeds of such
insurance held by the Owner as a fiduciary. The Subcontractor shall require of the Subcontractor’s
Sub-subcontractors, agents and employees, by appropriate agreements, written where legally
required for validity, similar waivers in favor of the parties enumerated herein. The policies shall
provide such waivers of subrogation by endorsement or otherwise. A waiver of subrogation shall
be effective as to a person or entity even though that person or entity would otherwise have a duty
of indemnification, contractual or otherwise, did not pay the insurance premium directly or indi-
rectly, and whether or not the person or entity had an insurable interest in the property damaged.

ARTICLE 14 TEMPORARY FACILITIES AND WORKING CONDITIONS
141 The Contractor shall furnish and make available to the Subcontractor the following tem-
porary facilities, equipment and services; these shall be furnished al no cost to the Subcontractor
unless otherwise indicated below:

©1997 AIA®
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142 Specific working conditions:
(Insert any applicable arrangements concerning working conditions and labor matters for the Project.)

ARTICLE 15 MISCELLANEOUS PROVISIONS
151  Where reference is made in this Subcontract io a provision of another Subcontract
Document, the reference refers to that provision as amended or supplemented by other provisions
of the Subcontract Documents.

152  Payments due and unpaid under this Subcontract shall bear interest from the date
payment is due at such rate as the parties may agree upon in writing or, in the absence thereof, at

the legal rate prevailing from time to time at the place where the Project is located.
(Insert rate of interest agreed upon, if any.)

(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer credit
laws and other regulations at the Owner’s, Contractor’s and Subcontractor’s principal places of business, the loca-
tion of the Project and elsewhere may affect the validity of this provision. Legal advice should be obtained with
respect to deletions or modifications, and also regarding requirements such as written disclosures or waivers.)

153  Retainage and any reduction thereto is as follows:

5.4 The Contractor and Subcontractor waive claims against each other for consequential
damages arising out of or relating to this Subcontract, including without limitation, any
consequential damages due to either party’s termination in accordance with Article 7.

ARTICLE 16 ENUMERATION OF SUBCONTRACT DOCUMENTS
16.1 The Subcontract Documents, except for Modifications issued after execution of this
Subcontract, are enumerated as follows:

16.11  This executed 1997 edition of the Standard Form of Agreement Between Contractor and
©®1997 AlA®

Subcontractor, AIA Document A401-1997; AlA DOCUMENT A401-1997
CONTRACTOR-
16.1.2 The Prime Contract, consisting of the Agreement between the Owner and Contractor ~ SUBCONTRACTOR
dated as first entered above and the other Contract Documents enumerated in the Owner- AGREEMENT
ractor Agr : .

Contractor Agreement Sena’%Commer & Committee
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16.13 The following Modifications to the Prime Contract, if any, issued subsequent to the
execution of the Owner-Contractor Agreement but prior to the execution of this Agreement:

Modification Date

16.1.4 Other Documents, if any, forming part of the Subcontract Documents are as follows:
(List any additional documents thai are intended to form pari of the Subcontraci Documents. Requests for
proposal and the Subcontractor’s bid or proposal should be listed here only if intended to be part of the
Subcontract Documents.)

This Agreement entered into as of the day and year first written above.

CONTRACTOR (Signature) SUBCONTRACTOR (Signature) ——

(Printed name and title) (Printed name and title) B

©1997 AlA®
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interpretation given 10 a standard clause when blended with modifications, thereby eliminating one of the principal
" advantages of the standard form documents. By merely reviewing the modifications to be made to a standard form
document, parties familiar with that document: can quickly understand the essence of the proposed relationship.
Commercial exchanges are greatly simplified and expedited, good-faith dealing is encouraged, and otherwise latent
clauses are exposed for scrutiny. In this way, contracting parties can more confidently and fairly measure their risks.;
COVER PAGE : _ 3 _
Date: The date represents the date the Agreement becomes effective. It may be the date that an oral agreement was
;rea;hqg:lg—.;hei.daa,e.thel&;g{_e_ep;_egtawas,originally submitted to the other party, the date authorizing action was taken or
the: date of actualexecution. Tt-will be the.date from which the Contract Time is measured unless a different date is

ment should be identified using'the full legal name under which the-Agreement is to be -

37desiznation of the legal status of both parties (sole proprietorship; partnership, joint venture,

: Jlimited partnership or corporation [general; limited liability, closed or professional], etc.).

\Where-appropriate; a copy of the resolution authorizing the individual to act onbehalf of the firm or-entity should be-
tached=@therinformation maybe added, suchias telephone pumbers arid electronic addresses. [ .

the Owner and Contractor should b entered.

e ﬂlej_same- as used on:the Prime Cpﬁtrad;-'

) the proposed building type and usage, and (4) the size,.

ct! s'"fﬁ.]l-.legél or corpora't_e_ﬁfle's sﬂﬁuld.be- L

/BSTANTIAL COMPLETION

houli be.inserted. if it is different from the date of the
cution of the Agreement. Enter either'the specific date of com-
ed, enter the sentence, “The date of; o:_:nmeucement shall be

ompletion of the Worlk is lo'be achieved may be expressed as a-
ed date. Any requirements for earlier Substantial Completion of
fed elsewhere in-the Contract. Documents. .- - G

g to: failure to ébmialeteon time. l.i.quiciatecl-i damages are not.a
ust bear. an.actuglzand reasonably estimable relationship:to the
1 time. ed damages. are: to be assessed because delayed

Yable for and shall pay the Contractor the sums
ayof delay until the Work is substantially complete:

NTRACT:SUM ‘ .
Enter the-Siubconiract Sum payable to the Subcontractor, St

ARAGRAPH “Identify any-aliernates Qescribed in the Subcontract Dacuments and accepted by the Owner and the
ontractor. If decisionson alternates-are-to bermade subsequent to execution of A401-1997, attach a schedule showine the
amount of each alternate and the date it expires. Sena
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If unit prices are not covered in greater detail elsewhere in the Subcontract Documents, the following provision for unit

prices is suggested:

" “The unit prices listed ‘helow shall determine the value of extra Work or changes in the'Worl, as applicable. They shall be

 considered complete and shall include all material and equipment, labor, installation costs, overhead and profit. Unit
prices shall be used uniformly for additions or deductions.” g £

i

ARTICLE T7—PROGRESS:PAYMENTS
" PARAGRAPH11.2 Insert thetime period cavere

d by each appﬁwtion for pa):mj.ent ifit differs from tne one: g'rven;

. PARAGRAPH.11.3  Insert the time schedule for presenting applications for payment. _
.. The last day upon which Waork may' be included in an application should normally be -110-'13755‘:thafr.i#dafs&:ﬁbr..to the=
~ payment date, in consideration of the > days required for the Architect's evaluation of-the Contractor’s application and:

- issuance-of a certificate for payment.and the time subsequently accorded the Ownerto make Payment in Article 9'0f A201.-
The' Contractor may: prefer that: the. Subcontractor’s-applications: be-submitted .a:.few additional ‘daysprior to-the . ~

=3 prepa_:ation of the Contractor's:application. - 3 e 30 K CERIOC IS st h S
Coﬁﬁ'aétor..anc'lfSuBébntractét. .They‘.shou.l-d
for the Architect to certify payment, and |
e limits established by this Atticle and. Al

" Due dates fDI.-Epaymen‘.c'éﬁbﬂd'}ﬁe:laccéﬁtable;{dv bét-h_.th:e
.~ [for the Contractor to prepare an Application for Payment,
.. payment. They should also be in accordance with the tim

ARTICLE 12—FINAL PAYMENT . ox LAl Sl L T e T i e
.. Insert provisions.for earlier:final-payment:to the Subcontractor, if applicable. When. final |

. -Architect should ascertain thiat-all claims have:been setiled or should define those which rema

" should: obtain- the: Contractor's ‘certification required by Article-9-0f A201- and’ mmuist. deterroin

Architect’s knowledge:and belief and:according to the Architect's final inspection; the. requir

have been fulfilled: ‘The Contractor may also require satisfactory evidence from' the 5

indebtedness related to the Subcontractor’s work hasbeen paid...-. - 7 S

ARTICLE 13—INSURANCE AND BONDS * @ = = .. i
.. PARAGRAPH.13.1- Insert types of coverage and limits of li'ability-’lm'b;'.pihilitaingd'-by'thé i

PARAGRAPH 13:6 If the Subcontractor is-to- furnish a performance ‘bondand-a:
requirements such:as amounts, the date'the bonds are. required toshe delivered and the forms
be written. See AlA:Document A312, Performance Bond and Payment Bond, which may b
subcantractorrelationship. © S AR SRS L L

' ARTICLE 12—TEMPORARY FACILITIES AND WORKING:CONDITIONS.
PARAGRAPH 141 “Llist temporary - facilities, equipment. and Services to -be. furnishe
" .Subcontracior. These are to be.fmpis];e&ifree of charge unless otherwise indicated in thi;_ Parag

" ‘PARAGRAPH 14.2° Insert: anynapjpl_ic;able arrangements cc'}ncemingjw-oﬂdng:cnnditi'nns"andilaﬁé for

ARTICLE T5—MISCELLANEOUS PROVISIONS . ¢
 PARAGRAPH'15.2 _iEnter:any-agfged-upqn interest rate due on overdue pn@gn

e _PARAGRAPH 15.3 Indicate the percent reté'mage, if any, to be withheld when compatin,
payment, as well as any provisions for reduction of retainage. ~ . - LIt e

ARTICLE .TE—ENUMERATION OF SUBCONTRACT DOCUMENTS
‘A detailed enumeration of all Subcontract Documents must be made in this Article.

EXECUTION OF THE AGREEMENT. : ¥

. The persons executing the Agreement should indicate the capacity in which they are acting i€
©1937 A1A®  partneretc.) and the authority under which they are executing the Agreement. Where-appro

AlA DOCUMENT A4QH1987 ) ion authorizing the individual 1o act on behalf of the firm or entity should be attached:
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ARTICLE 1 GENERAL PROVISIONS
11 BASIC DEFINITIONS
Tela THE CONTRACT DOCUMENTS
The Contract Documents consist of the Agreement between Owner and Contractor (hereinafter
the Agreement), Conditions of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents
listed in the Agreement and Modifications issued after execution of the Contract. A Modification
is (1) a written amendment to the Contract signed by both parties, (2) a Change Order, (3) a
Construction Change Directive or (4) a written order for a minor change in the Work issued by
the Architect. Unless specifically enumerated in the Agreement, the Contract Documents do not
include other documents such as bidding requirements (advertisement or invitation to bid,
Instruclions to Bidders, sample forms, the Contracior’s bid or portions of Addenda relating to
bidding requirements).

1.1.2  THE CONTRACT

The Contract Documentis form the Contract for Construction. The Contract represents the entire
and inlegrated agreement between the parties herelo and supersedes prior negotiations,
representations or agreements, either written or oral. The Contract may be amended or modified
only by a Modification. The Contract Documents shall nol be construed to create a contractual
relationship of any kind (1) between the Architect and Contractor, (z) between the Owner and a
Subcontractor or Sub-subcontractor, (3) between the Owner and Architect or (4) between any
persons or entities other than the Owner and Contractor. The Architect shall, however, be entitled
to performance and enforcement of obligations under the Contract intended to facilitate
performance of the Architect’s duties.

1.1.3  THE WORK

The term “Work” means the construction and services required by the Contract Documents,
whether completed or partially completed, and includes all other labor, materials, equipment and
services provided or Lo be provided by the Contractor to fulfill the Contracior’s obligations. The
Work may censtituie the whole ar a part of the Project.

1.1.4  THE PROJECT
The Project is the total construction of which the Work performed under the Contract
Documents may be the whole or a part and which may include construction by the Owner or by

separate coniractors.

11.5  THE DRAWINGS

The Drawings are the graphic and pictorial portions of the Contract Documents showing the
design, location and dimensions of the Work, generally including plans, elevations, sections,
details, schedules and diagrams.

1.6 THE SPECIFICATIONS

The Specifications are that portion of the Contract Documents consisting of the writlen require-
ments for materials, equipment, systems, standards and workmanship for the Work, and perfor-
mance of related services.

1.7  THE PROJECT MANUAL
The Project Manual is a volume assembled for the Work which mayv include the bidding ©1097 a1a@

requirements, sample forms, Conditions of the Contract and Specifications. Alh DOCUMEN TSRS
GENERAL CONDITIONS

OF THE CONTRACT FOR

1.2 CORRELATION AND INTENT OF THE CONTRACT DOCUMENTS T R e )
i fthe € e enl? 2l i e For Senate Commerce Commit
121 The intent of the Contract Documents is 1o include all items necessary for the proper 9 { C_):\

execulion and completion of the Work by the Contractor. The Contract Documents are
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complementary, and what is required by one shall be as binding as if required by all; performanc
by the Contractor shall be required only to the extent consistent with the Contract Documents
and reasonably inferable from them as being necessary to produce the indicated results.

1.2.2  Organization of the Specifications into divisions, sections and articles, and arrangement of
Drawings shall not control the Contractor in dividing the Work among Subcontractors or in
establishing the extent of Work to be performed by any trade.

123 Unless othenwise stated in the Contract Documents, words which have well-known
technical or construction industry meanings are used in the Contract Documents in accordance
with such recognized meanings.

13 CAPITALIZATION

13.1  Terms capitalized in these General Conditions include thase which are (1) specifically
defined, (2) the titles of numbered articles and identified references to Paragraphs, Subparagraphs
and Clauses in the document or (3) the titles of other documents published by the American
Institute of Architects.

1.4 INTERPRETATION

141 In the interest of brevity the Contract Documents frequently omit modifying words such
as “all” and “any” and articles such as “the” and “an,” but the fact that a modifier or an article is
absent from one statement and appears in another is not intended to affect the interpretation of
either statement.

1.5 EXECUTION OF CONTRACT DOCUMENTS

151 The Contract Documents shall be signed by the Owner and Contractor. If either the
Owner or Coniractor or both do not sign all the Contract Documents, the Architect shall identify
such unsigned Documents upon request.

152 Execution of the Contract by the Contractor is a representation that the Contractor has
visited the site, become generally familiar with Jocal conditions under which the Work is 1o be
performed and correlated personal observations with requirements of the Contract Documents.

1.6~ OWNERSHIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS
OF SERVICE
161 The Drawings, Specifications and other documents, including those in electronic form,
prepared by the Architect and the Architect’s consultants are Instruments of Service through
which the Work to be executed by the Contractor is described. The Contraciar may retain one
record set. Neither the Coniractor nor any Subcontracior, Sub-subcontractor or material or
equipment supplier shall own or claim a copyright in the Drawings, Specifications and other
documents prepared by the Architect or the Architect’s consultants, and unless othenwise
indicated the Architect and the Architect’s consuliants shall be deemed the authors of them and

ﬁhﬁ" willlretain all commeon law, statutory and other reserved rights, in addition 1o the co;ﬂ.yrighi.s. All
&}.\3‘\’ /..4“1 copies of Instruments of Service, except the Contracior’s record set, shall be returned or suitably
o ]"\%’_— accounted for to the Architect, on request, upon completion of the Work. The Drawings,
%;@é‘gf Specifications and other documents prepared by the Architect and the Architect’s consultants, and
— copies thereof furnished to the Contracior, are for use solely with respect 1o this Project. They are
©1337 AlA® not to be used by the Contractor or any Subcontracior, Sub-subcontracior or material or

AlA DOCUMENT A201-1997 ; . : - v e : ;
- ik equipment supplier on other projects or for additions to this Project outside the scope of the Work
GENZRAL CONDITIONS .

OF THE CONTRACT FOR without the specific writlen consent of the Owner, Architect and the Architect’s consultants. The
CONSTRUCTION Contractor, Subcontractors, Sub-subcontraclors and material or equipment suppliers are
authorized io use and reproduce applicahle portions of the Drawings, Specifications and other

The American Institute ) ¢ A . -
documents prepared by the Architect and the Architect’s consultants appropriate to and for use

of Architects
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the execution of their Work under the Contract Documents. All copies made under this
authorization shall bear the statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Architect and the Architect’s consultants.
Submitlal or distribution to meet official regulatory requirements or for other purposes in
cannection with this Project is nol to be construed as publication in derogation of the Architect’s
or Architect’s consullants’ copyrights or other reserved rights.

ARTICLE 2 OWNER

2 GENERAL

211 The Owner is the person or entity identified as such in the Agreement and is referred to
throughout the Contract Documents as if singular in number. The Owner shall designate in
writing a representative wha shall have express authority to bind the Owner with respect to all
matters requiring the Owner's approval or authorization. Except as otherwise provided in
Subparagraph 4.2.1, the Archilect does not have such authority. The term “Owner” means the
Owner or the Owner’s aulhorized representative,

2.2 The Owner shall furnish to the Contractor within fifteen days after receipt of a written
request, information necessary and relevant for the Contractor 1o evaluate, give notice of or
enforce mechanic’s lien rights. Such information shall include a correct statement of the record
legal title 1o the property on which the Project is located, usually referred to as the site, and the
Owner’s interest therein.

2:2 INFORMATION AND SERVICES REQUIRED OF THE OWNER

2.2.1  The Owner shall, al the written request of the Contractor, prior to commencement of the
Work and thereafter, furnish to the Contractor reasonable evidence that financial arrangements
have been made to fulfill the Owner’s obligations under the Contract. Furnishing of such evidence
shall be a condition precedent to commencement or continuation of the Work. After such
evidence has been furnished, the Owner shall not materially vary such financial arrangements
without prior notice to the Contractor.

2.2.2  Except for permits and fees, including those required under Subparagraph 3.7.1, which are
the responsibility of the Contractor under the Contract Documents, the Owner shall secure and
pay for necessary approvals, easements, assessments and charges required for construction, use or
occupancy of permanent structures or for permanent changes in existing facilities.

2.23 The Owner shall furnish surveys describing physical characteristics, legal limitations and
utility locations for the site of the Project, and a legal description of the site. The Contractor shall
be entilled to rely on the accuracy of information furnished by the Owner but shall exercise
proper precautions relating to the safe performance of the Work.

2.2.4 Information or services required of the Owner by the Contract Documents shall be
furnished by the Owner with reasonable promptness. Any other information or services relevant
to the Contractor’s performance of the Work under the Owner’s control shall be furnished by the
Owner after receipt from the Contractor of a writien request for such information or services.

2,25 Unless othenwise provided in the Contract Documents, the Contracior will be furnished,

free of charge, such copies of Drawings and Project Manuals as are reasonably necessary for  @1ee7 aln®
execulion of the Work. AlA DOCUMENT A207-1997

. GENERAL CONDITIONS
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231 If the Contraclor fails to correct Work which is not in accordance with the requirements
of the Contract Documents as required by Paragraph 12.2 or persistently fails to carry out Work in ]
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3.5 SUPERINTENDENT

3.1 The Contractor shall employ a competent superintendent and necessary assistants who
shall he in atiendance at the Project site during performance of the Work. The superintendent
shall represent the Contraclor, and communications given to the superintendent shall be as
hinding as if given to the Contractor. [mportant communications shall be confirmed in writing,
Other communications shall be similarly confirmed on written request in each case.

3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES

3.10.1 The Contractor, promptly after being awarded the Contract, shall prepare and submit for
the Owner’s and Architect’s information a Contracior’s construction schedule for the Work. The
schedule shall not exceed time limils current under the Contract Documents, shall be revised at
appropriate intervals as required by the conditions of the Work and Project, shall be related to the
entire Project o the extent required by the Contract Documents, and shall provide for expeditious
and practicable execution of the Work.

3.10.2 The Contractor shall prepare and keep current, for the Architect’s approval, a schedule of
submittals which is coordinated with the Contractor’s construction schedule and allows the
Architect reasonable time to review submittals,

3.103 The Contractor shall perform the Work in general accordance with the most recent
schedules submitied to the Owner and Architect.

3.11 DOCUMENTS AND SAMPLES AT THE SITE

3111 The Contractor shall maintain at the site for the Owner one record copy of the Drawings,
Specifications, Addenda, Change Orders and other Modifications, in good order and marked
currently to record field changes and selections made during construction, and one record copy of
approved Shop Drawings, Product Data, Samples and similar required submittals. These shall be
available 10 the Architect and shall be delivered to the Archiiect for submittal to the Owner upon
completion of the Work.

2.2 SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3121 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the
Work by the Contractor or a Subcontractor, Sub-subcontracior, manufacturer, supplier or
distribuior to illustrate some portion of the Work.

3.12.2 Product Data are illustrations, standard schedules, performance charts, insiructions,
brochures, diagrams and other information furnished by the Contractor to illustrate materials or
equipment for some portion of the Work.

3.12.3 Samples are physical examples which illusirate materials, equipment or workmanship and
establish standards by which the Work will be judged.

3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract
Documents. The purpose of Lheir submittal is o demonsirate for those portions of the Work for
which submittals are required by the Contract Documents the way by which the Contracior
proposes to conform 1o the information given and the design concept expressed in the Contract
Documents. Review by the Architect is subject to the limitations of Subparagraph 4.2.7.
Informational submitials upon which the Architect is not expecied to take responsive action may ~ ©1397 A1A®
be 5o identified in the Contract Documents. Submittals which ars not required by the Contract ~ AlA DOCUMENT A201-1397
Documents may be returned by the Architect without action. gENTZREAcLOCNOTh;{?-\!cTTIOng.
CONSTRUCTION

3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and
submit to the Architect Shop Drawings, Product Data, Samples and similar submittals required by Z?iiﬁ;fﬁ” Instilute
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Documents. Work not conforming to these requirements, including substitutions not properly
approved and authorized, may be considered defective. The Contractor's warranty excludes
remedy for damage or defect caused by abuse, modifications not executed by the Contractor,
improper or insufficient maintenance, improper operation, or normal wear and tear and narmal
usage. If required by the Architect, the Contractor shall furnish satisfactary evidence as to the kind
and quality of materials and equipment.

3.6 TAXES

3.6.1  The Contracior shall pay sales, consumer, use and similar taxes for the Work provided by
the Contractor which are legally enacted when bids are received or negotiations concluded,
whether or not vet effective or merely scheduled to go into effect.

3.7 PERMITS, FEES AND NOTICES

3.7.1  Unless otherwise provided in the Contract Documents, the Contractor shall secure and
pay for the building permit and other permits and governmental fees, licenses and inspections
necessary for proper execution and completion of the Work which are customarily secured after
execution of the Contract and which are legally required when bids are received or negotiations
cencluded.

3.7.2  The Contractor shall comply with and give notices required by laws, ordinances, rules,
regulations and lawful orders of public authorities applicable to performance of the Work.

3.7.3 It is not the Contractor’s responsibility o ascertain that the Contract Documents are in
accordance with applicable laws, statuies, ordinances, building codes, and rules and regulations.
However, if the Contractor observes that portions of the Coniract Documents are at variance
therewith, the Contractor shall promptly notify the Architect and Owner in writing, and
necessary changes shall be accomplished by appropriate Modification.

—3.7.4  If the Contractor performs Work knowing it to be contrary to laws, statutes, ordinances,
building codes, and rules and regulations without such notice to the Architect and Owner, the
Contractor shall assume appropriate responsibility for such Wark and shall bear the casts
atiributable to correction.

3.8 ALLOWANCES

3.81  The Contractor shall include in the Contract Sum all allowances stated in the Contract
Documents. ltems covered by allowances shall be supplied for such ameunts and by such persons
or entities as the Owner may direct, but the Contractor shall not be required to employ persons
or entities to whom the Contractor has reasonable objection.

3.8.2  Unless otherwise provided in the Contract Documents:
1 allowances shall cover the cost to the Contractor of maierials and equipment delivered
at the site and all required taxes, less applicable trade discounts;
2 Contractor’s costs for unloading and handling at the site, labor, installation costs,
/% overhead, profit and other expenses contemplated for stated allowance amounts shall
be included in the Contract Sum but not in the allowances;

Q a
%0 @\gﬁo 3 whenever costs are more than or less than allowances, the Coniract Sum shall he
== adjusted accordingly by Change Order. The amount of the Change Order shall reflect
01837 AlIA® (1) the difference between actual cests and the allowances under Clause 3.8.2. and

Al4 DOCUMENT A201-1997
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CONSTRUCTION 3.8.3  Materials and equipment under an allowance shall be selected by the Owner in sufficient

time 1o avoid delay in the Work.

(2} changes in Contractor’s costs under Clause 2.8.2.2,
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3.23  If the Contractor believes that additional cost or time is involved because of clarifications
or instructions issued by the Architect in response to the Contractor’s notices or requests for
information pursuant to Subparagraphs 3.2.1 and 3.2.2, the Contractor shall make Claims as
provided in Subparagraphs 4.3.6 and 4.3.7. If the Contractor fails to perform the obligations of
Subparagraphs ;.24 and 3.2.2, the Contractor shall pay such costs and damages to the Owner as
would have been avoided if the Contractor had performed such obligations. The Contractor shall
not be liable lo the Owner or Architect for damages resulting from errors, inconsistencies or
onussions in the Contract Documents or for differences between field measurements or
conditions and the Contract Documents unless the Contractor recognized such error,
inconsisiency, omission or difference and knowingly failed Lo report it to the Architect.

3.3 SUPERVISION AND CONSTRUCTION PROCEDURES

321 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and
attention. The Contractor shall be solely responsible for and have control over construction
means, methods, techniques, sequences and procedures and for coordinating all portions of the
Work under the Contract, uniess the Contract Documents give other specific instructions
concerning these malters. If the Contract Documents give specific instructions concerning
construction means, methods, techniques, sequences or procedures, the Contractor shall evaluate
the jobsite safety thereof and, except as stated below, shall be fully and solely responsible for the
jobsite safety of such means, methods, techniques, sequences or procedures. If the Contractor
determines that such means, methods, techniques, sequences or procedures may not be safe, the
Contractor shall give timely written notice to the Owner and Architect and shall not proceed with
that portion of the Work without further written instructions from the Architect. If the
Contractor is then instructed to proceed with the required means, methods, techniques, sequences
or procedures withoul acceptance of changes proposed by the Contractor, the Owner shall be
solely responsible for any resulting loss or damage.

33.2 The Contractor shall be responsible to the Owner for acts and omissions of the Con-
traclor's employees, Subcontractors and their agents and employees, and other persons or entities
performing portions of the Work for or on behalf of the Contractor or any of its Subcontractors.

333 The Contractor shall be responsible for inspection of portions of Work already performed
to determine that such portions are in proper condition to receive subsequent Work,

3.4 LABOR AND MATERIALS

3.41  Unless otherwise provided in the Contract Documents, the Contractor shall provide and
pay for labor, materials, equipment, tools, construction equipment and machinery, water, heat,
utilities, transportation, and other facilities and services necessary for proper execution and
completion of the Work, whether temporary or permanent and whether or not incorporated or to
be incorporated in the Work.

242 The Contractor may make substitutions only with the consent of the Owner, after

evaluation by the Architect and in accordance with a Change Order.

3.43  The Contractor shall enforce strict discipline and good order among the Contractor's
employees and other persons carrving out the Contract. The Contractor shall not permit
employment of unfit persons or persons not skilled in tasks assigned 1o them.

35 WARRANTY

351 The Contractor warrants lo the Owner and Architecl that materials and equipment
furnished under the Conltract will be of good quality and new unless othenvise required or
permiited by the Contract Dacuments, that the Work will be fres from defects not innerent in the
quality required or permitted, and that the Work will conform to the requirements of the Contract

sSenate Commerce Committee
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accordance with the Contract Documents, the Owner may issue a written order to the
Contractor to stop the Work, or any portion thereof, until the cause for such order has been
eliminated; however, the right of the Owner 1o stop the Work shall not give rise o a duty on the
part of the Owner to exercise this right for the benefit of the Contractor or any other persan or
entity, except to the extent required by Subparagraph 6.1.3.

2.4 OWNER’S RIGHT TO CARRY OUT THE WORK

2.41 If the Contractor defaults or neglects to carry out the \Work in accordance with the
Contract Documents and fails within a seven-day period afier receipt of written notice from the
Owner to commence and continue correction of such default or neglect with diligence and
promptness, the Owner may after such seven-day period give the Contractor a second written
notice to correct such deficiencies within a three-day period. If the Contractor within such
three-day period after receipt of such second notice fails to commence and continue lo correct
any deficiencies, the Owner may, without prejudice to other remedies the Owner mav have,
correct such deficiencies. In such case an appropriate Change Order shall be issued deducting
from payments then or thereafter due the Contractor the reasonable cost of correcting such
deficiencies, including Owner’s expenses and compensation for the Architect’s additional services
made necessary by such default, neglect or failure. Such action by the Owner and amounts
charged to the Contractor are both subject to prior approval of the Architect. If payments then or
thereafter due the Contractor are not sufficient io cover such amounts, the Contractor shall pay
the difference to the Owner.

ARTICLE3 CONTRACTOR
3.1 GENERAL
311 The Contractor is the person or entity identified as such in the Agreement and is referred
to throughout the Contract Documents as if singular in number. The term “Contractor” means
the Commctm or the Contractor’s authorized representative.

312 The Contractor shall perform the Work in accordance with the Contract Documents.

313 The Contracior shall not be relieved of obligations to perform the Work in accordance
with the Contract Documents either by activities or duties of the Architect in the Architects
administration of the Contract, or by tests, inspections or approvals required or performed by
persons other than the Contractor.

32 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR

3.2.7  Since the Contract Documenis are complementary, befors starting each portion of the
Work, the Contractor shall carefully study and compare the various Drawings and other Contract
Documents relative to that portion of the Work, as well as the information furnished by the
Owner pursuant to Subparagraph 2.2.3, shall take field measurements of any existing conditions
related to that portion of the Work and shall observe any conditions at the site affecting it. These
obligations are for the purpose of facilitating construction by the Contractor and are not for the

gﬁnﬂ purpese of discovering errors, omissions, or inconsistencies in the Contract Documents:
) ﬁ however, any errors, inconsistencies or omissions discovered by the Coniractor shall be reported
%“ \\_Og promptly to the Architect as a request for information in such form as the Architect may require.
oo
]

3.2.2  Any design errors or omissions noted by the Coniractor during this review shall be

©@1997 ® : . n . . ; . .
St reported promptly to the Architect, but it is recognized that the Contraclor's review is made in the

AlA DOCUMENT A201-1997
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OF THE CONTRACT FOR specifically provided in the Contract Documents. The Contracior is not required 10 ascertain that
EEhG IR the Contract Documents are in accordance with applicable laws, statuies, ordinances, building
The American Institure codes, and rules and regulations, but any nonconformity discov:ered by or_made known o the i
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the Contract Documents with reasonable promptness and in such sequence as to cause no delay
in the Work or in the activities of the Owner or of separate contractors. Submitials which are not
marked as reviewed for compliance with the Contract Documents and approved by the
Contractor may be returned by the Architect without action.

3.02.6 By approving and submitting Shop Drawings, Product Data, Samples and similar
submittals, the Contractor represents that the Contractor has determined and verified material,
field measurements and field construction criteria related thereto, or will do so, and has checked
and coordinated the information contained within such submittals with the requirements of the
Work and of the Contract Documents.

3.12.7 The Contractor shall perform no portion of the Work for which the Centract Documents
require submitial and review of Shop Drawings, Product Data, Samples or similar submittals until
the respective submiital has been approved by the Architect.

312.8 The Work shall be in accordance with approved submittals except that the Contractor shall
not be relieved of responsibility for deviations from requirements of the Contract Documents by
the Architect’s approval of Shop Drawings, Product Data, Samples or similar submittals unless the
Contractor has specifically informed the Architect in writing of such deviation at the time of
submittal and (1) the Architect has given written approval to the specific deviation as 2 minor
change in the \Work, or (2) a Change Order or Construction Change Directive has been issued
authorizing the deviation. The Contractor shall not be relieved of responsibility for errors or
omissions in Shop Drawings, Product Data, Samples or similar submittals by the Architect’s
approval thereof.

312.9 The Contractor shall direct specific atiention, in writing or on resubmitted Shop
Drawings, Product Data, Samples or similar submittals, to revisions other than those requested by
the Architect on previous submittals. In the absence of such written notice the Architect’s
approval of a resubmission shall not apply to such revisions.

2.12.10 The Contractor shall not be required to provide professional services which
constitute the practice of architecture or engineering unless such services are specifically required
by the Contract Documents for a portion of the Work or unless the Contractor needs to provide
such services in order 1o carry out the Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. The Contractor shall not be required to provide
professional services in violation of applicable law. 1f professional design services or certifications
by a design professional related io sysiems, materials or equipment are specifically required of the
Contractor by the Contract Documents, the Owner and the Architect will specify all performance
and design criteria that such services must satisfy. The Contracior shall cause such services or
cerlifications to be pravided by a properly licensed design professional, whose signature and seal
shall appear on all drawings, calculations, specifications, certifications, Shop Drawings and other
submittals prepared by such professional. Shop Drawings and other submitials related to the
Work designed or certified by such professional, if prepared by others, shall bear such
professional’s written approval when submitied to the Architect. The Owner and the Architect
shall be entitled 10 rely upon the adequacy, accuracy and completeness of the services,
certifications or approvals performed by such design professionals, provided the Owner and
Architect have specified 1o the Contracior all performance and design criieria that such services
must satisfy. Pursuant to this Subparagmph 3.12.0, the Architect will review, approve or take other
appropriate action on submittals only for the limited purpose of checking for conformance with
information given and the design concept expressed in the Contract Documents. The Contractor
shall not be responsible for the adequacy of the performance or design criteria required by the
Contract Documents.

Senate Commerce Committee

o i B

Attachment L/’/BJS




3.3  USE OF SITE

3131 The Contractor shall confine operations at the site to-areas permitted by law, ordinances,
permils and the Contract Documents and shall not unreasonably encumber the site with
materials or equipment.

3.4 CUTTING AND PATCHING
3141 The Contractor shall be responsible for cutting, fitting or patching required to complete
{he Work or to make its parts fit together properly.

314.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially
completed construction of the Owner or separale contractors by cutting, patching or otherwise
altering such construction, or by excavation. The Contractor shall not cut or otherwise alter such
construction by the Owner or a separate contractor except with written consent of the Owner and
of such separate contractor; such consent shall not be unreasonably withheld. The Contractor
shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s
consent to cutting or otherwise altering the Work.

315  CLEANING UP

3151 The Contractor shall keep the premises and surrounding area free from accumulation of
waste materials or rubbish caused by operations under the Contract. At completion of the Work,
the Contractor shall remove from and about the Project waste materials, rubbish, the Coniractor’s
tools, construction equipment, machinery and surplus materials.

315.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16 ACCESS TO WORK
3161 The Contractor shall provide the Owner and Architect access to the Work in preparation
and progress wherever located.

3.17 ROYALTIES, PATENTS AND COPYRIGHTS

3171 The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or
claims for infringement of copyrights and patent rights and shall hold the Owner and Architect
harmless from loss on account thereof, but shall not be responsible for such defense or loss when
a particular design, process or product of a particular manufacturer or manufacturers is required
by the Contract Documents or where the copyright violations are contained in Drawings,
Specifications or other documents prepared by the Owner or Architect. However, if the
Contractor has reason io believe that the required design, process or product is an infringement
of 2 copyright or a patent, the Contractor shall be responsible for such loss unless such
information is promptly furnished to the Architect.

3.18 INDEMNIFICATION

3181 To the fullest extent permitted by law and to the extent claims, damages, losses or
expenses are nol covered by Project Management Protective Liabilily insurance purchased by the
Contractor in accordance with Paragraph 11.3, the Contractor shall indemnify and hold harmiess
{he Owner, Architect, Architect’s consuliants, and agents and employees of any of them from and
against claims. damages, losses and expenses, including but not limited to attorneys’ fees, arising
oul of or resulting from performance of the Work, provided that such claim, damage, loss or
expense is attributable o bodily injury, sickness, disease or death, or to injury 1o or destruction of
tangible property (other than the Work itself), bul only to the extent caused by the negligent acts
or omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them
or anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss
or expense is caused in part by a party indemnified hereunder. Such obligation shall not be
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consirued 10 negate, abridge, or reduce other rights or obligations of indemnity which would
otherwise exist as 10 a party or person described in this Paragraph 3.8. )

318.2 In claims against any person or entity indemnified under this Paragraph 3.8 by an
employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or
anyone for whose acts they may be liable, the indemnification obligation under Subparagraph
3.18. shall not be limited by a limitation on amount or type of damages, compensation or
benefits payable by or for the Contractor or a Subcontractor under waorkers' campensation acts,
disability benefit acts or other employee benefit acts.

ARTICLE 4 ADMINISTRATION OF THE CONTRACT
4.1 ARCHITECT
411 The Architect is the person lawfully licensed to practice architecture or an entity lawfully
practicing architecture identified as such in the Agreement and is referred to throughout the
Coniract Documents as if singular in number. The term “Architect” means the Architect or the
Architect’s authorized representative.

412 Duties, responsibilities and limitations of authority of the Architect as set forth in the
Contract Documents shall not be restricted, modified or extended without writien consent of the
Owner, Contractor and Architect. Consent shall not be unreasonably withheld.

413  Ifthe employment of the Architect is terminated, the Owner shall employ a new Architect
against whom the Contractor has no reasonable objection and whose status under the Contract
Documents shall be that of the former Architect.

4.2 ARCHITECT'S ADMINISTRATION OF THE CONTRACT

421 The Architect will provide administration of the Contract as described in the Contract
Documents, and will be an Owner’s representative (1) during consiruction, (2) unti! final payment
is due and (3) with the Owner’s concurrence, from tine to time during the one-year period for
correction of Work described in Paragraph 12.2. The Architect will have authority to act on behalf
of the Owner only to the extent provided in the Contract Documents, unless otherwise modified
in wriling in accordance with other provisions of the Contract.

4.2.2 The Archilect, as a representative of the Owner, will visit the site at intervals appropriate
{o the stage of the Contractor’s operations (1) to become generally familiar with and to keep the
Owner informed about the progress and quality of the portion of the Work completed, (2) to
endeavor 1o guard the Owner against defects and deficiencies in the Worlk, and (3) Lo determine in
general if the Work is being performed in a manner indicating that the Work, when fully
completed, will be in accordance with the Contract Documents. However, the Architect will not
be required to make exhaustive or continuous on-site inspeciions to check the quality or
quantity of the Work. The Architect will neither have contral over or charge of, nor be
responsible for, the canstruction means, methods, techniques, sequences or procedures, or for the
safety precautions and programs in connection with the Work, since these are solely the
Contractor's rights and responsibilities under the Contract Documents, except as provided in
Subparagraph 3.3.1.

©19587 AIA® 423 The Architect will not be responsible for the Contractor’s failure to perform the Wark in

AlA DOCUMENT A201-1997 accordance with the requirements of the Contract Documents. The Architect will not have
s QQE{E'L‘ELOE?:EICTT'?Q'E conirol over ar charge of and will not be responsible for acts or omissions of the Contractor,
CONSTR UCHO,\; Subconiractors, or their agents or emplovees, or any other persons or entitics performing portions

of the Wark. Senate Commerce Committee

The American Instifute /)7 =

of Archirects
Attachment ’L/‘/X7

1725 New York Avenue, N.W.
washington, D.C. 20006-5292




42.4 Communications Facilitating Contract Administration. Excepl as otherwise provided in
lhe Contract Documents or when direct communications have been specially authorized, the
Owner and Contractor shall endeavor to communicate with each other through the Architect
about malters arising out of or relating to the Contract. Communications by and with the
Architect’s consultants shall be through the Architect. Communications by and with
Subcontractors and material suppliers shall be through the Contractor. Communications by and
with separate contractors shall be through the Owner.

425 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the
Architect will review and certify the amounts due the Contractor and will issue Certificates for
* Payment in such amounts. '

£2.6 The Architect will have authority to reject Work that does not conform to the Contract
Documents. Whenever the Architect considers it necessary or advisable, the Architect will have
authority to require inspection or testing of the Work in accordance with Subparagraphs13.5.2 and
13.5.3, whether or not such Work is fabricated, installed or completed. However, neither this
authority of the Architect nor a decision made in good faith either 1o exercise or not to exercise
such authority shall give rise to a duty or responsibility of the Architect to the Contractor,
Subcontractors, material and equipment suppliers, their agents or employees, or other persons or
entities performing portions of the Work.

427 The Architect will review and approve or take other appropriate action upon the
Contractor’s submittals such as Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information given and the design concept
expressed in the Contract Documents. The Architect’s action will be taken with such reasonable
promptness as to cause no delay in the Work or in the activities of the Owner, Contractor or
separate contractors, while allowing sufficient time in the Architect’s professional judgment to
permit adequaie review. Review of such submitials is not conducted for the purpose of
determining the accuracy and completeness of other details such as dimensions and quantities, or
_ for substantiating instructions for installation or performance of equipment or systems, all of
which remain the responsibility of the Contractor as required by the Contract Documents. The
Architect’s review of the Contractor’s submitials shall not relieve the Contractor of the obligations
under Paragraphs 3.3, 3.5 and 3.2, The Architect’s review shall not constitute approval of safety
precautions or, unless othenwise specifically stated by the Architect, of any construction means,
methods, techniques, sequences or procedures. The Architect’s approval of a specific item shall
not indicate approval of an assembly of which the item is a component.

428 The Architect will prepare Change Orders and Construction Change Directives, and may
authorize minor changes in the Work as provided in Paragraph 7.4.

438 The Architect will conduct inspections to determine the date or dates of Subsiantial
Completion and the date of final completion, will receive and forward to the Owner, for the
Owner's review and records, writlen warranties and related documents required by the Coniract
and assembled by the Contractor, and will issue a final Certificate for Payment upon compliance
with the requirements of the Contract Documents.

4210 1f the Owner and Architect agree, the Architect will provide one or more project
representalives Lo assist in carrying out the Architect's responsibilities at the site. The duties, ©1327 AIA®
T v - . : : r : AlA DOCUMENT A201-1957
responsibilities and limitations of authority of such project representatives shall be as set forth in
R e GENERAL CONDITIONS
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The Architect’s response to such requests will be made in writing within any time Jimits agreed
upon or otherwise with reasonable promptness: If no agreement is made concerning the time
within which interpretations required of the Architect shall be furnished in compliance with this
Paragraph 4.2, then delay shall not be recognized on account of failure by the Architect 1o furnish
such interpretations until 15 days after written request is made for them.

4272 Interpretations and decisions of the Architect will be consistent with the intent of and
reasonably inferable from the Contract Documents and will be in writing or in the form of
drawings. When making such interpretations and initial decisions, the Archiiect will endeavor to
secure faithful performance by both Owner and Contracior, will not show partiality to either and
will not be liable for results of interpretations or decisions s0 rendered in good faith.

4213 The Architect’s decisions on maiters relating to aesthetic effect will be final if consistent
with the intent expressed in the Contract Documents.

4.3 CLAIMS AND DISPUTES

431 Definition. A Claimisa demand or assertion by one of the parties seeking, as a matier of
right, adjustment or interpretation of Contract lerms, payment of money, exiension of time or
other relief with respect to the terms of the Contract. The term “Claim” also includes other
disputes and matters in question between {le Owner and Contractor arising out of or relating to
{he Contract. Claims must be initiated by writien notice. The responsibility to substantiate Claims
shall rest with the party making the Claim.

432 Time Limits on Claims. Claims by either party must be initiated within 21 days after
occurrence of the event giving rise 10 such Claim or within 21 days afier the claimant first
recognizes the condition giving rise to the Claim, whichever is Jater. Claims must be initiated by
wrilten notice to the Architect and the other party.

433 Continuing Contract Performance. Pending final resolution of a Claim except as
othenwise agreed in writing or as provided in Subparagraph 9.7.1 and Article 14, the Contracior
shall proceed diligently with performance of the Coniract and the Owner shall continue to make
payments in accordance with the Contract Documents.

43.4 Claims for Concealed or Unknown Conditions. If conditions are encountered at ihe site

which are (1) subsurface or otherwise concealed physical conditions which differ materially from

{hose indicated in the Contract Documents or (2) unknown physical canditions of an unusual

nature, which differ materially from {hose ordinarily found to exist and generally recognized as

inherent in consiruction activities of the character provided for in ihe Contract Documents, then

notice by the observing party shall be given to the other party prompily before conditions are

disturbed and in no event later than 21 days afier first observance of the conditions. The Archilect

will promptly investigate cuch conditions and, if they differ m aterially and cause an increase or

decrease in the Contractor’s cost of, or time required for, performance of any part of the Wark,

ﬁm will recommend an equitable adjustment in the Contract Sum or Contract Time, or hoth. If the
g‘\icr!.lr,/y Architect determines that the conditions at the site are not materially different from those
: \”S}’\fé- indicated in the Contract Documents and that no change in the terms of the Contract is justifica,
SrelsTe {he Architect shall so notify the Owner and Contractor in writing, stating the reasons. Claims by
either party in opposition to cuch determination must be made within 21 days after the Architect

A DOCU%L%?TMUﬁ-IESB? llas given notice of the decisj&on. 1f the condlilions en.coumered are materially different, the
Coniract Sum and Coniract Time shall be equitably adjusted, but if the Owner and Contractor

GEMERAL CONDITIONS : . . . )
OF THE CONTRACT FOR cannol agree on an adjustmentin {he Contract Sum or Contract Time, the adjustment shall be

u»
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CONSTRUCTION referred 1o the Architect for initial determination, subject 1o further proceedings pursuant io
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435 Claims for Additional Cost. If the Contractor wishes L0 make Claim for an increase inthe
Conlract Sum, writlen hotice as provided herein shall be given before proceeding 10 execute the
\Work. Drior notice is not required for Claims relating to an emergency endangering life or

property arising under paragraph 10.6.

43.6 1f the Contractar believes additional cost is involved for reasons including but not limited
to (1) a wrilten interpretation from the Architect, (2) an order Dy the Owner to stop the Work
where the Contractor was not at faull, (3) a writlen order for a minor change in the Work issued
by the Architect, (4) failure of payment by the Owner, (5) termination of the Contract by the
Owner, (6) Owner’s suspension Or (7) other reasonable grounds, Claim shall be filed in
accordance with this Paragraph 4.3

43.7 CLAIMS FOR ADDITIONAL TIME )

4371 If the Contractor wishes 1o make Claim for an increase in {he Contract Time, written
hotice as provided herein shall be given. The Contractor’s Claim shall include an estimate of cost
and of probable effect of delay on progress of the Work. In the case of a continuing delay only one

Claim is necessary.

43.7.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim
shall be documented by data substantiating that weather conditions Were abnormal for the
period of time, could not have been reasonably anticipated and had an adverse effect on the

scheduled construction.

43.8 Injury or Damage 1o Person or Property. 1f either party o the Contract suffers injury or
damage to person Or property because of an act or omission of the opther party, oF of others for
whose acts such party is legally responsible, written notice of such injury or damage, whether or
not insured, shall be given to the other party within a reasonable time not exceeding 21 days after
discavery. The notice shall provide sufficient detail to enable the other party {o investigate the

matter.

438 Ifunmt pri&s are stated in the Contract Documents or subsequently agreed Upon: and if
quantities originally contemplated are materially changed in 2 proposed Change Order or
Construction Change Directive so thal application of such unit prices 10 quantities of Work
proposed will cause substantial inequity 10 {he Owner or Contracton {he applicable unit prices
shall be equitably adjusted.

4310 Claims for Consequential D2mages: The Contractor and Owner waive Claims against
each other for consequential damages arising out of or relating to this Contract. This mutual
waiver includes:

1 damages incurred by the Owner for rental expenses, tor losses of use, IncOMe, profit,
financing, business apd reputation, and for loss of ynanagament OF employee
productivity or of the services of such persons; and

2 damages incurred by the Contractor for principal office expanses including the
compensation of persurme\ ctationed there, for losses of financing, business and repu-
\ation, and for loss of profit except anticipated profit arising dirvectly from the Work.

This mutual waiver is applicable, without limitation, 10 all consequential damages due 0 either
party’s {ermination in accordance with Article 14. Nothing contained in this Subparagraph 4.3:10
chall be deemed 10 preclude an award of liquidated direct damages, when applicable, N gige7 AIAD

{he Contract Documents. AlA DOCUMENT A201-1857
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4.4 RESOLUTION OF CLAIMS AND DISPUTES
541 Decision of Architect. Claims, including those alleging an ervar of omission by the
Architect but svcluding those arising under Paracraphs 10.3 through 10.5 shall be referred g pdmctitiu

ec exc o ¢ arap 3 & 2 Senate Commerce

initially o Architect for decision. Ap initial decision by the Architect shall be 1e uired as a
initially to th Architect for decision. A1 ‘nitia) decision by the Archlie £ 1eq ' rxjp‘/"()

—

Attachmen ’/‘7('2




condition precedent to mediation, arbitration or litigation of all Claims between the Contractor
and Owner arising prior to the date final payment is due, unless jo davs have passed after the
Claim has been referred 1o the Architect with no decision having been rendered by the Architect.
The Architect will not decide disputes between the Contractor and persons or entities other than
the Owner.

4.4.2  The Architect will review Claims and within ten davs of the receipt of the Claim take one
or more of the following actions: (1) request additional supporiing data from the claimant ora
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3}
approve the Claim, (4) suggest a compromise, or (5) advise the parties that the Architect is unable
o resolve the Claim if the Architect lacks sufficient information to evaluate the merits of the
Claim or if the Architect concludes that, in the Architect’s sole discretion, it would be
inappropriate for the Architect to resolve the Claim.

4.43 In evaluating Claims, the Architect may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may
assist the Archilect in rendering a decision. The Archiiect may request the Owner to authorize
retention of such persons at the Owner’s expense.

4.4.4 If the Architect requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respand, within ten days after receipt of such request, and shall
either provide a response on the requested supporting data, advise the Architect when the
response or supporting data will be furnished or advise the Architect that no supporting data will
be furnished. Upon receipt of the response or supporting data, if any, the Architect will either
reject or approve the Claim in whele or in part.

4.4.5 The Architect will approve or reject Claims by written decision, which shall state the rea-
sons therefor and which shall notify the parties of any change in the Contract Sum or Contract
Time or both. The approval or rejection of a Claim by the Architeci shall be final and binding on
the parties but subject ic mediation and arbiiraiion.

4.4.56  \When a written decision of the Architect states that (1) the decision is final but subject to
mediation and arbilration and (2) a demand for arbitraiion of C} 1m covered by such decision
must be made within 30 days afier the date on which the party making the demand receives the
final writien decision, then failure to demand arbitration within said 30 davs’ period shall resull
in the Architect’s decision becoming final and binding upon the Owner and Contractor. 11 the
Architect renders a decision after arbitration proceedings have been initiated, such decision may
be entered as evidence, but shall not supersede arbitration proceedings unless the decision is
acceptable to all parties concerned.

4.4.7 Upon receipt of a Claim against the Contractor or at any time thereafter, the Architect or
the Owner may, but is not ohlioalﬂd Lo, notify the surety, if un) of the nature and amount of the
Claim. If the Claim relates to a possibility of a Contractor’s default, the Architect or the Owner
may, but is not obligated ig, nolify the surety and request the sursiy's assistance l'esol‘.'mg the
contraversy

4.4.8 If a Claim relates to or is the subject of @ mechanic’s lien, the parly asserting such Claim
may proceed in accordance with applicable law to comply with the lien notice or filing deadlines

©19387 AlA®

AlA DOCUMENT A201-1987 prior to resolution of the Claim by the Architect, bv mediation or by arbitration.
GEMERAL CONDITIONS
OFf THE CONTRACT FOR 4,5 MEDIATION
CONSTRULTION 457  Any Claim arising out of or related to the Contract, except Claims relating to aesthetic
T — effect and except those waived as provided for in Subparagraphs 5200, 9002 and vao.5 shall, after
of Architects mma] decision by the Architect or 30 davs after submission of the Claim (o the Architect, be

1725 New York Avenue, N.W.
stungion, D.C. 20006-5292

Attachment 'f/f/{/

Senate Commer% Committee




subject Lo mediation as a condition precedent to arbitration or the institution of legal or equitable

proceedings by either party.

452 The parties shall endeavor Lo resolve their Claims by mediation which, unless the parties
mutually agree otherwise, shall be in accordance with the Construction Industry Mediation Rules
of the American Arbitration Association currently in effect. Request for mediation shall be filed
in writing with the other party to the Contract and with the American Arbitration Association.
The request may be made concurrently with the filing of a demand for arbitration but, in such
event, mediation shall proceed in advance of arbitration or legal or equitable proceedings, which
shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for
a longer period by agreement of the parties or court order.

453 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall
be held in the place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in any court

having jurisdiction thereof.

46 ARBITRATION

461 Any Claim arising out of or related to the Contract, except Claims relating to aesthetic
effect and except those waived as provided for in Subparagraphs 4.3.10, 9.10-4 and 9.10.5, shall, after
decision by the Architect or 30 days after submission of the Claim to the Architect, be subject to
arbitration. Prior 1o arbitration, the parties shall endeavor to resolve disputes by mediation 1n
accordance with the provisions of Paragraph 4.5.

262 Claims not resolved by mediation shall be decided by arbitration which, unless the parties
mutually agree otherwise, shall be in accordance with the Construction Industry Arbitration
Rules of the American Arbitration Association currently in effect. The demand for arbitration
shall be filed in writing with the other party to the Contract and with the American Arbitration
Association, and a copy shall be filed with the Architect.

463 A demand for arbitration shall be made within the time limits specified in Subparagraphs
4.4.6 and 4.6.1 as applicable, and in other cases within a reasonable time after the Claim has arisen,
and in no event shall it be made after the date when instituiion of legal or equitable proceedings
based on such Claim would be barred by the applicable statute of limitations as determined

pursuant to Paragraph 13.7.

4.6.4 Limitation on Consolidation or joinder. No arbitration arising out of or relating to the
Contract shall include, by consolidation or joinder or in any other manner, the Architect, the
Architect’s employees ar consullants, except by writien consent containing specific reference 10
the Agreement and signed by the Architect, Owner, Contractor and any other person or entity
sought 1o be joined. No arhitration shall include, by consolidation or joinder or in any other
mannet, parties other than the Owner, Contraclor, a separale contractor as escribed in Article 6
and other persons substantially iavolved in 2 common question of fact or Jaw whose presence is
required if complete relief is to be accorded in arbitration. No person or entity other than the
Owner, Contractor or a separate contractor as described in Article € shall be included as an
original third party or additional third party to an arbitration whose interest or responsibility is
insubstantial, Consent to arbitration involving an additional person or entity shall not constitute
consent 1o arbitration of a Claim not described Lherein or with a person or entity not named or ©1287 AlAG
o , o ) ) ) : L AlA DOCUMENT A201-1997
described therein. The foregoing agreement 10 arbitrate and other agreements to arbitrate with an
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465 Claims and Timely Assertion of Claims. The party filing a notice of demand for
arbitration must assert in the demand all Claims then known to that party on which arbitration
is permitted to be demanded.

4.6.6 Judgment on Final Award. The award rendered by the arbitrator or arbitrators shall be
final, and judgment may be entered upon it in accordance with applicable law in any court
having jurisdiction thereof.

ARTICLES SUBCONTRACTORS
5.1 DEFINITIONS
511 A Subconiractor is a person or entity who has a direct contract with the Contractor to
perform a portion of the Work at the site. The term “Subcontractor” is referred ta throughout the
Contract Documents as if singular in number and means a Subcontractor or an authorized
representative of the Subcontractor. The term “Subcontractor” does not include a separate
contractor or subcontractors of a separate contractor.

512 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a
Subconiractor lo perform a portion of the Work at the site. The term “Sub-subcontractor” is
referred o throughout the Contract Documents as if singular in number and means a
Sub-subcontractor or an authorized representative of the Sub-subcontractor.

52 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

521 Unless othenvise stated in the Contract Documents or the bidding requirements, the
Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the
Owner through the Architect the names of persons or entities (including thase who are 1o furnish
materials or equipment fabricaled 1o 2 special design) proposed for each principal portion of the
Work. The Architect will promptly reply to the Contractor in writing stating whether or not the
Owner or the Architect. after due investigation, has reasonable objection to any such proposed
person or entity. Failure of the Owner or Architect to reply promptly shall constituie notice of no
reasonable objection.

=22 The Contractor shall not contract with a proposed person or entity to whom the Owner
or Architeet has made reasonable and timely objection. The Contractor shall not be required 1o
contract with anyone to whom the Contractor has made reasonable abjection.

533 1f the Owner or Architect has reasonable objection to a person or entity proposed by the
Contractor, the Contractor shall propase another to whom the Owner or Architect has no
reasonable objection. 1f the proposed but rejected Subcontractor was reasonably capable of
performing the Work, the Contract Sum and Contract Time shall be increased or decreased by the
difference, if any. occasioned by such change, and an appropriate Changz Order shall be issued
hefare commencement of the substitute Subcontractor’s \Work. However, no increase in the
Contract Sum or Contract Time shall be allowed for such change unless the Contractor has acted
promptly and responsively in submitling names as required.

534 The Contractor shall not change a Subcontractor, person or entity previously selected if the
Owner or Architect makes reasanable objection 1o such substitute.

©1967 AIAG
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2.1 By appropriate agreement, writien where Jegaliv required for validity, the Contractor shall
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require each Subcuntracior, to the extent of the Work 1o be performed by the Subcontractor, 10 be
bound to the Contractor by terms of the Contract Documents, and 1o assume toward the

The Amer“?’;'“:\!”we Contractor all the abligations and responsibilities, insluding the respansibility Tor safety of the
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Suhcontractor’s Work, which the Contractor, by these Documents, assumes toward the Owner and
Architect. Each subcontract agreement shall preserve and protect the rights of the Owner and
Architect under the Contract Documents with respect to the Work to be performed by the
Subcontractor so that subcontracting thereof will not prejudice such rights, and shall allow to the
Subcontractor, unless specifically provided otherwise in the subcontract agreement, the benefit of
all rights, remedies and redress against the Contractor that the Contractor, by the Contract
Documents, has against the Qwner. \Where appropriate, the Contractor shall require each
Subcontractor to enter inlo similar agreements with Sub-subcontractors. The Contractor shall
make available to each proposed Subcontracter, prior to the execution of the subcontract agree-
ment, copies of the Contract Documents to which the Subcontractor will be bound, and, upon
written request of the Subcontractor, identify to the Subcontractor terms and conditions of the
praposed subcontract agreement which may be al variance with the Contract Documents.
Subcontractors will similarly make copies of applicable portions of such documents available to
their respective proposed Sub-subcontractors.

5.4 CONTINGENT ASSIGNMENT OF SUBCONTRACTS
5.4]1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the
Owner provided that:

1 assignment is effective only after termination of the Contract by the Owner for cause
pursuant to Paragraph 14.2 and only for those subcontract agreements which the Owner
accepts by notifying the Subcontractor and Contractor in writing; and

2 assignment is subject to the prior rights of the surety, if any, obligated under pond
relating to the Contract.

5.42 Upon such assignment, if the Work has been suspended for more than 30 days, the
Subcontractor’s compensation shall be equitably adjusted for increases in cost resulting from the
suspension.

ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS

611 The Owner reserves the right 1o perform construction or operations related to the Project
with the Owner's own forces, and to award separate contracts in connection with other portions
of the Project or other construction or operations on the site under Conditions of the Contract
identical or substantially similar 1o these including those portions related to insurance and
waiver of subrogation. If the Contractor claims that delay or additional cost is involved because of
such action by the Owner, the Contractor shall make such Clim as provided in Paragraph +4.3.

6.2 When separate conlracts are awarded for different portions of the Project or other
construction or operations on the site, the term “Contractor” in the Contract Documents in each
case shall mean the Contractor who executes each separale Owner-Contractor Agreement.

613 The Owner shall provide for coordination of the aciivities of the Owner’s own forces and —
of each separate contractor with the Work of the Contractor, who shall cocperate with them. The JE)HI}M‘
Contractor shall participate with other separale contractors and the Owner in reviewing their &
construction schedules when directed o do so. The Contracior shall make any revisions to the
construction schedule deemed necessary after a joint review and mutual agreement. The e
construction schedules shall then constitute the schedules 1o be used by the Contractor, separale @137 A1a®

contractors and the Owner until subsequently revised. AlA DOCUMENT A201-1237
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Contractor under the Conditions of the Contract, including, without excluding athers, thase

stated in Article 3, this Article 6 and Articles 10,11 and 12.
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72 CHANGE ORDERS
721 A Change Order is a writlen instrument prepared by the Architect and signed by the
Ovwner, Contractor and Architect, stating their agreement upon al] of the following:

1 change in the Work:

5 the amount of the adjustment, if any, in the Contract Suny; and

3 the extent of the adjustment, if any, in the Contract Time.

222 Methods used in determining adjustments o the Contract Sum may include those listed
in Subparagraph 7.3.3.

73 CONSTRUCTION CHANGE DIRECTIVES

731 A Construction Change Directive is a written order prepared by the Architect and signed
by the Owner and Architect, directing a change in the Work prior to agreement on adjustment, if
any, in the Contract Sum or Contract Time, or both. The Owner may by Construction Change
Directive, without invalidating the Contract, order changes in the Work within the general scope
of the Conlract consisting of additions, deletions or other revisions, the Contract Sum and
Contract Time being adjusted accordingly.

732 A Construction Change Directive shall be used in the absence of total agreement on the
terms of a Change Order.

723 Ifthe Construction Change Directive provides for an adjustment 10 the Contract Sum, the
adjustment shall be based on one of the following methods:
1 mutual acceptance of a lump sum propetly itemized and supported by sufficient
substantiating data to permit evaluation;
2 unit prices stated in the Contract Documents or subsequently agreed upon;
3 cost 1o be determined in a manner agreed upon by the parties and a mutually
acceptable fixed or percentage fee; or
4 as provided in Subparagraph 7.3.6.

73.4 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed
with the change in the Work involved and advise the Architect of the Contractor’s agreement or
disagreement with the method, if any, provided in the Construction Change Directive for
determining the proposed adjustment in the Contract Sum or Contract Time.

735 A Construction Change Direciive signed by the Contractor indicates the agreement of the
Contracior therewith, including adjustment in Contract Sum and Contract Time or the method
for determining them. Such agreement shall be effective immediately and shall be recorded as a
Change Order.

73.6 If the Conlracior does not respond promptly or disagrees with the method for adjustment
in the Contract Sum, the method and the adjustment shall be determined by the Architect on the
basis of reasonable expenditures and savings of those performing the Work attributable to the
change, including, in case of an increase in the Contract Sum, 2 reasonable allowance for overhead
and profit. In such case, and also under Clause 7.3.3.3, the Contracior shall keep and present, in
such form as the Architect may prescribe, an {lemized accounting logether with appropriate
supporling data. Unless othenwise provided in the Contract Documents, costs for the purposes of
this Subparagraph 7.3.6 shall be limited to the following:
1 costs of labor, including social security, old age and upemployment insurance, fringe
benefits required by agreement or custom. and workers' compensation Insurance;
2 costs of materials, supplies and equipment, including cost of transpartation, whether
incorporated or consumed;
3 rental costs of machinery and equipment, exclusive of hand tools, whether rented from
the Contractor or others;
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4 costs of premiums for all bonds and insurance, permit fees, and sales, use or similar
taxes related Lo the Work; and

5 additional costs of supervision and field office personnel directly attributable to the
change.

73.7. The amount of credit to be allowed by the Contractor 10 the Owner for a deletion or
change which results in a net decrease in the Contract Sum shall be actual net cost as confi rmed
by the Architect. When both additions and credits covering related Work or substitutions are
imvolved in a change, the allowance for overhead and profit shall be figured an the basis of net
increase, if any, with respect 10 that change.

73.8 Pending final determination of the total cost of a Construction Change Directive 10 the
Owner, amounts not in dispute for such changes in the Work chall be included in Applications for
Payment accompanied by 2 Change Order indicating the parties’ agreement with part or all of
such costs. For any portion of such cost that remains in dispute, the Architect will make an
ipterim determination for purposes of monthly certification for payment for those costs. That
determination of cost shall adjust the Contract Sum on the same basis as 2 Change Onder, subject

{o the right of either party 10 disagree and assert a claim in accordance with Article 4.

73.9 When the Owner and Contracior agree with the determination made by the Architect
concerning the adjustments in the Contract Sum and Contract Time, or otherwise reach
agreement upon the adjustments, such agreement chall be effective immediately and shall be
recorded by preparation and execution of an appropriate Change Order.

7.4 MINOR CHANGES IN THE WORK

741 The Architect will have authority to order minor changes in the Work not involving adjust-
ment in the Contract Sum or exiension of the Contract Time and not inconsistent with the intent
of the Coniract Documents. Such changes shall be effected by written order and shall be binding
on the Owner and Contractor. The Contractor shall carry out such written orders promptly.

ARTICLE 8 TIME
8.1 DEFINITIONS
811 Unless otherwise provided, Contract Time is the period of time, including authorized
adjustments, allotted in the Cantract Documents for Substantial Completion of the Work.

812 The date of commencement of the Work is the date ectablished in the Agreement.

813 The date of Substantial Completion i the date certified by the Architect in accordance
with Paragraph ¢.8.

814 The term “day” as used in the Contracl Documents shall mean calendar day unless
othenwise specifically defined.

8.2 PROGRESS AND COMPLETION

2.1 Time limits stated in the Contract Dacuments are of the
executing the Agreement the Contractor con firms that the Contract
for performing the Work.

ecsence of the Contract, By
Ti

ime is a reasonable period
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by the Owner, the Contractor shall notify the Owner in writing not less than five days or other
aureed period before commencing the Work to permit the timely filing of morgages, mechanic’s
liens and other security interests.

§23 The Contractor shall proceed expeditiously with adequate forces and shall achieve
Substantial Completion within the Contract Time,

8.3 DELAYS AND EXTENSIONS OF TIME

831 1fthe Coniractoris delayed al any time in the commencement or Progress of the Work by
an act or neglect of the Owner or architect, or of an employee of either, or of a separate contractor
employed by the Owner, or by changes ordered in the Work, or by labor disputes, fire, unusual
delay in deliveries, unavoidable casualties or other causes bevond the Contractor’s control, or by
delay authorized by the Owner pending mediation and arbitration, or by other causes which the
Architect determines may justify delay, then the Contract Time shall be extended by Change Order
for such reasonable time as the Architect may determine.

832 Claims relating to time shall be made in accordance with applicable provisions of
Paragraph 4.3. '

833 This Paragraph 8.3 does not preclude recovery of damages for delay by either party under
other provisions of the Contract Documents.

ARTICLE 9 PAYMENTS AND COMPLETION
5.1 CONTRACT SUM
911 The Contract Sumis stated in the Agreement and, including authorized adjustments, 1s the
total amount payable by the Owner 10 the Contractor for performance of the Work under the
Contract Documents.

9.2 SCHEDULE OF VALUES

921 Before the first Application for Payment, the Contractor shall submit to the Architect 2
schedule of values allocated to various portions of the Work, prepared in such form and
supported by such data to substantiate its accuracy as the Architect may require. This schedule,
unless objected to by the Architect, shall be used as a basis for reviewing the Contractor’s
Applications for Payment.

5.3 APPLICATIONS FOR PAYMENT

031 Al least ten days before ihe date established for each progress payment, the Contractor
shall submit to the Architect an iternized Application for Payment for operations completed in
accordance with the schedule of values. Such application shall be notarized, if required, and
supported by such data substantiating the Contracior’s right lo payment as the Owner or

Architect may require, such as copies of requisitions from Subcontractors and material suppliers,

and reflecting retainage if provided for in the Contracit Documents. &ﬁ
Y A
93.11 Asprovided in Subparagraph 7.3.8, such applications may include requesis for payment ol <55 ﬁ_-g
Jccount of changes in the Work which have been properly authorized by Construction Change %fa:n??
Directives, or by interim determinations of the Architect, but nol yet included in Change Orders. —
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5.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on
sccount of materials and equipment delivered and suitably cored at the site for subsequent
incorporation in the \Work. 1f approved in advance by the Owner, payment may similarly be made
for materials and equipment suitably stored off the site at a location agreed upon in writing.
Payment for materials and equipment stored on ar off the site chall be conditioned upon com-
pliance by the Contractor with procedures catisfactory to the Ownerto establish the Owner's title
{0 such materials and equipment or otherwise protect the Owner’s interest, and shall include the
costs of applicable insurance, storage and transportation 10 the site for such materials and
equipment stored off the site.

933 The Coniractor warrants {hat title o all Work covered by an Application for Payment will
pass 1o the Owner no later than the time of payment. The Contractor further warrants that upon
cubmital of an Application for Payment 2ll Work for which Certificates for Payment have been
previously issued and payments received from the Owner shall, 10 the best of the Contractor’s
knowledge, information and belief, be free and clear of liens, claims, security interesis OF encum-
brances in favor of the Contractar, Subcontractors, materia) suppliers, or other persons or entities
making a claim by reason of having provided labor, materials and equipment relating to the Work.

9.4 CERTIFICATES FOR PAYMENT

g.41 The Architect will, within seven days after receipt of the Contractor’s Application for
Payment, either issue to the Owner 2 Certificate for Payment, with a copy to the Contractor, for
such amount as the Architect determines is properly due, oF notify the Contractor and Owner in
writing of the Architect’s reasons for withholding certification in whole or in part as provided in

Subparagraph 9.5.1-

9.42 Theissuanceofa Certificate for Payment will constitute a representation by the Architect
{0 the Owner, based on the Architect’s evaluation of the Work and the data comprising the
Application for Payment, that the Work has progressed Lo the point indicated and that, to the best
of the Architect’s knowledge, information and belief, the quality of the \Work is in accordance with
the Contract Documents. The foregoing represeniations are subject to an evaluation of the Work
for conformance with the Contract Documents uUpon Substantial Completion, 10 results of
subsequent lesis and inspections, 10 correction of minor deviations from the Contract Documents
prior 1o completion and to specific qualifications expressed by the Architect. The issuance of 2
Certificate for Payment will further constitute a representation that the Contractor is entitled to
payment n {he amount certified. However, the issuance of 2 Certificate for Payment will not be
a representation {hat the Architect has (1) made exhaustive ar continuous on-site inspections 10
check the quality or quantity of the Work, (2) reviewed cansiruction means, methods, techniques,
sequences or procedures, (3) reviewed copies of requisitions received from Subcontractors and
material suppliers and other data requested by the Owner 1o substantiate {he Contractor’s right 10
payment, OF {4) made examination 1o ascertain how or far what purpose the Contractor has used
money previously paid on account of the Contract Sun.

8.5 DECISIONS TO WITHHOLD CERTIFICATION

95,1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent
reasonably necessary 1o protect the Owner, if in the Architect's opinion the representations 10 the
Owner required by Subparagraph 9.4-2 cannot be made. If the Architect is unable to certify
payment in the amount of the Application, the Architect will notify the Contractor and Owner as
provided in Subparagraph 9.4.1. If the Contractor and Architect cannot agree ona revised amount,
ihe Architect will promptly issue a Certificaie for Payment for the amount for which the Architect
is able 1o make such representations 1o {he Owner. The Architect may also withhold a Certificate
for Payment or, because of subsequently discovered evidence, may nullify the whole or a part of a
Certificate for Payment previously issued, to such extent as may be necessary i the Architect’s
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apinion Lo protect the Owner from Jass for which the Contractor is responsible, including loss
resulting fram acts and omissions described in Subparagraph 3.3.2, because of:

1 defective Work not remedied;

2 third party claims filed or reasonable evidence indicating probable filing of such claims

 unless security acceptable to the Owner is provided by the Contractor;

s failure of the Contractor to make payments properly to Subcontractors or for labor,
malerials or equipment;

4 reasonable evidence that the Work cannot be completed for the unpaid balance of the
Contract Suni;

s damage to the Owner or another contractor;

s reasonable evidence Lhat the Work will not be completed within the Contract Time, and
that the unpaid balance would not be adequate to cover actual or liquidated damages
for the anticipated delay; or

7 persistent failure to carry out the Work in accordance with the Contract Documents.

652 When the above reasons for withholding certification are removed, certification will be
made for amounts previously withheld.

9.5° PROGRESS PAYMENTS

961 After the Architect has issued a Certificate for Payment, the Owner shall make payment in
{he manner and within the time provided in the Contract Documents, and shall so notify the
Architect.

9.6.2 The Contractor shall promptly pay each Subcontractor, upon receipt of payment from the
Owner, oul of the amount paid to the Contracior on account of such Subcontracior’s
portion of the Work, the amount to which said Subcontractor is entitled, reflecting percentages
actually retained from payments o ihe Contractor on account of such Subcontracior’s portion of

the Work. The Contractor shall, by appropriate agreement with each Subcontractor, require each
Subcontractor to make payments to Sub-subcontractors in a similar manner.

063 The Architect will, on request, furnish to a Subcontractor, if practicable, information
regarding percentages of completion or amounts applied for by the Contractor and action taken
thereon by the Architect and Owner on account of portions of the Work done by such
Subcontraclor.

9.6.4 Neither the Owner nor Architect shall have an obligation to pay or to see Lo the payment
of money to a Subcontractor except as may otherwise be required by law.

g.6.5 DPavment to material suppliers shall be treated in a manner similar to that provided in
Subparagraphs ©.6.2,9.6.3 and 9.6.4.

o.6.6 A Certificate for Payment, a progress payment, or parlial or eniire use or occupancy of the
Project by the Owner shall not constitute acceptance of Work not in accordance with the Contract
Documents.

9.6.7 lUnless the Contractor provides the Owner with a payment bond in the full penal sum of
the Coniract Sum, payments received by the Contractor for Work properly performed by
Subcontractors and suppliers shall be held by the Contractor for those Subcontraclors or ©1287 AIAD
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9.7 FAILURE OF PAYMENT

9.7 If the Architect does not issue a Certificale for Payment, through no fault of the
Contractor, within seven days after receipt of the Contractor’s Application for Payment, or if the
Owner does not pay the Contractor within seven days after the date established in the Contract
Documents the amount certified by the Architect or awarded by arbitration. then the Contraclor
may, upon seven additional days’ writien notice Lo the Owner and Architect, stop the Work until
payment of the amount owing has been received. The Contract Time shall be extended appropri-
ately and the Contract Sum shall be increased by the amount of the Contractor’s reasonable costs
of shut-down, delay and start-up, plus interest as provided for in the Contract Docum

9.8 SUBSTANTIAL COMPLETION
9.81 Substantial Completion is the stage in the progress of the Work when the \Work or
designated portion thereof is sufficiently complete in accordance with the Contract Documents
5o that the Owner can occupy or utilize the Work for its intended use.

g.8.2 When the Contracior considers that the Work, or a portion thereof which the Owner
agrees 10 accept separaiely, is substantially complete, the Contracior shall prepare and submit to
the Architeci a comprehensive list of items o be completed or corrected prior 1o final payment.
Failure to include an item on such list does not alier the responsibility of the Contractor 1o
complete all Work in accordance with the Coniract Documents.

9.2.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to determine
whether the Work or designated portion thereof is substantially complete. If the Architect’s
inspection discloses any item, whether or nol included on the Contractor’s list, which is not
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy
or wtilize the Work or designated portion thereof for its intended use, the Coniractor shall, before
issuance of the Certificale of Substantial Completion, complete or correct such item upon
notification by the Architect. In such case, {he Contractor shall then submit a request for another
inspection by the Architect to determine Substantial Completion.

9.8.4 When the Work or designated portion thereof is subsiantially complete, the Architect will
prepare a Certificate of Substantial Completion which shall esiablish the date of Subsiantial
Completion, shall establish responsibilities of the Owner and Contractor for security,
maintenance, heat, utilities, damage to the Work and insurance, and shall fix the time within
which the Contractor shall finish all items on the Jist accompanying the Certificate. Warranties
required by the Contract Documents shall commence on the date of Substantial Completion of
the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial
Completion.

0.8.5 The Certificate of Substantial Cempletion shall be submitted to the Owner and
Contractor for their writlen acceptance of responsibilities assigned to them in such Certificate.
Upon such acceptance and consent of surety, if any, the Owner shall make payment of retainage

= applving Lo such Work or designated portion thereof. Such pavment shall be adjusted for Work
N\ gl@ that is incomplete or not in accordance with the requirements of ithe Coniract Documents.
R o
%ﬁ:‘}% 8.3 PARTIAL OCCUPANCY OR USE
— g.61 The Owner may occupy Or use any completed or partially completed portion of the Waork
©1387 AIAD al any stage when such portion is designated by separate agreement with the Contracton
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have agreed in writing concerning the period for correction of the Work and commencement of
warranties required by the Contract Documents. When the Contractor considers a portion
substantially complete, the Contractor shall prepare and submit 2 list to the Architect as
provided under Subparagraph 9.8.2. Consent of the Contractor to partial occupancy or use shall
not be unreasonably withheld. The stage of the progress of the Work shall be determined by
writlen agreement between the Owner and Contractor or, if no agreement is reached, by decision
of the Architecl.

9.9.2 Immediately prior to such partial cccupancy or use, the Owner, Contractor and Archilect
shall jointly inspect the area to be occupied or portion of the Work to be used in order to
determine and record the condition of the Work.

9.93 Unless otherwise agreed upon, partial occupancy or use of a poriion or portions of the
Work shall not constitute acceptance of Work not complying with the requirements of the
Contract Documents.

510 FINAL COMPLETION AND FINAL PAYMENT

9.0.1 Upon receipl of written notice that the Work is ready for final inspection and acceptance
and upon receipt of a final Application for Payment, the Architect will promptly make such
inspection and, when the Architect finds the Work acceptable under the Contract Documents and
the Contract fully performed, the Architect will promptly issue a final Cerlificate for Payment
staiing that to the best of the Architect’s knowledge, information and belief, and on the basis of
{he Architect’s on-site visits and inspections, the Work has been completed in accordance with
terms and conditions of the Contract Documents and that the entire balance found o be due the
Contractor and noted in the final Certificate is due and payable. The Architect’s final Certificate
for Payment will constitute 2 further representation that conditions listed in Subparagraph 9.10.2
as precedent to the Contractor’s being entitled to final payment have been fulfilled.

5.10.2 Neither final payment nor any remaining retained percentage shall become due until the
Contractor submits to the Architect (1) an affidavit that payrolls, bills for materials and
equipment, and other indebtedness connected with the Work for which the Owner or the Owner’s
property might be respansible or encumbered (less amounts withheld by Owner) have been paid
or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract
Documents to remain in force after final payment is currently in effect and will not be canceled
or allowed to expire until at least 30 days’ prior writien notice has been given Lo the Owner, (3) a
written statement that the Contractor knows of no substantial reason that the insurance will not
be renewable to cover the period required by the Contracl Documents, (4) consent of surety, if any,
to final pavment and (5), if required by the Owner other deata esiablishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract, to the extent and in such form as may be
designated by the Owner. If a Subcontractor refuses to furnish a release or waiver required by the
Owner, the Contractor may furnish a bond satisfactory to the Owner to indemnify the Owner
against such lien. If such lien remains unsatisfied afier payments are made, the Contractor shall
refund 1o the Owner all money thal the Owner may be compelled to pay in discharging such lien,
including all costs and reasonable attorneys’ fees.

9103 If, after Substantial Completion of the Work, final completion thereofis materially delayed
through no fault of the Contractor or by issuance of Change Orders affecting final completion,
and the Architect so confirms, the Owner shall, upon application by the Contractor and certifi-
cation by the Architect, and without terminating the Contract, make payment of the balance due
for that portion of the Work fully completed and accepted. If the remaining balance for Work not

fully completed or corrected is less than retainage stipulated in the Contract Documents, and if
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portion of the Work fully completed and accepted shall be submitted by the Contractor to the
Architect prior to certification of such payment. Such payment shall be made under terms and
conditions governing final payment, except that it shall not constitute a waiver of claims.

9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except
those arising from:
1 liens, Claims, security interests or encumbrances arising out of the Contract and
unsetiled; _
2 failure of the Work to comply with the requirements of the Contract Documents; or
3 terms of special warranties required by the Contract Documents.

9.10.5 Acceptance of final payment by the Contractor, a Subconiractar or material supplier shall
constitute a waiver of claims by that payee except those previously made in writing and identified
by that payee as unsettled at the time of final Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY
10.1 SAFETY PRECAUTIONS AND PROGRAMS
1011 The Contracior shall be responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the performance of the Contract.

10.2  SAFETY OF PERSONS AND PROPERTY
1021 The Contractor shall take reasonable precautions for safety of, and shall provide
reasonable protection to prevent damage, injury or loss ta:

1 employees on the Work and other persons who may be affected thereby;

2 the Work and materials and equipment o be incorporated therein, whether in storage
on or off the site, under care, custody or control of the Contractor or the Contractor’s
Subcontraciors or Sub-subcontractors; and

3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,
pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of construction.

10.2.2 The Contractor shall give notices and comply with applicable laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on safely of perscns or properiy or
their protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required by existing conditions and
performance of the Contract, reasonable safeguards for safety and protection, including posting
danger signs and other warnings against hazards, promulgating safety regulations and notifying
owners and users of adjacent sites and utilities.

10.2.4 When use or storage of explosives or other hazardous materials or equipment or unusual
methods are necessary for execution of the Work, the Contractor shall exercise utmost care and
— carry on such activities under supervision of properly qualified personnel.

Ni|
&\;’“U‘é 10.25 The Contractor shall promptly remedy damage and Joss (other than damage or loss

P W insured under property insurance required by the Contract Documents) io property referred to in
05%3‘0 Clauses 10.2.1.2 and 10.2.1.3 caused in whale or in part by the Contracior, a Subcontracior, a
BA95T ALK Sub-subcontractor, or anyone directly or indirectly employed by any of them, or by anvone for
AlA DOCUMENT A201-1897 whose acts they may be liable and for which the Contractor is responsible under Clauses 10.2..2
GENERAL CONDITIONS and 10.2.1.3, except damage or Joss atiributable o acts or omissions of the Owner or Architect or
OF THE CONTRACT FOR anvone directlv or indirectly emploved by either of thenn, or by anvone for whose acts either of
SSRGS them may be liable, and not attributable to the fault or negligence of the Contractor. The
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10.2.6 The Contractor shall designate a responsible member of the Contractor’s organization at
the site whose duty shall be the prevention of accidents. This person shall be the Contractor’s
superintendent unless otherwise designated by the Contraclor in writing to the Owner and
Architect.

10.2.7 The Contractor shall not load or permit any part of the construction or site to be loaded
so as Lo endanger its safety.

10.3 HAZARDOUS MATERIALS

10.3.1 If reasonable precautions will be inadequate 1o prevent foreseeable bodily injury or death
to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall,
upon recognizing the condition, immediately stop Work in the affected area and report the
condition to the Owner and Architect in writing. '

103.2 The Owner shall obtain the services of a licensed laboratory to verify the presence or
absence of the material or substance reported by the Contractor and, in the event such material
or substance is found Lo be present, to verify that it has been rendered harmless. Unless otherwise
required by the Contract Documents, the Owner shall furnish in writing to the Contractor and
Architect the names and qualifications of persons or entities who are to perform tests verifying
the presence or absence of such material or substance or who are to perform the task of removal
or safe containment of such material or substance. The Contractor and the Archilect will
promptly reply 1o the Owner in writing stating whether or not either has reasonable objection to
the persons or entities proposed by the Owner. If either the Contractor or Architect has an
objection to a person or entity proposed by the Owner, the Owner shall propose another to whom
the Contractor and the Architect have no reasonable objection. When the material or substance
has been rendered harmless, Work in the affected area shall resume upon written agreement of the
Owner and Contractor. The Contract Time shall be extended appropriately and the Contract Sum
shall be increased in the amount of the Contractor’s reasonable additional costs of shut-down,
delay and start-up, which adjustments shall be accomplished as provided in Article 7.

1023 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the
Contractor, Subcontractors, Architect, Architect’s consultants and agents and employees of any of
them from and against claims, damages, losses and expenses, including but not limited to attor-
neys’ fees, arising out of or resulting from performance of the Work in the affected area if in fact
the material or substance presents the risk of bodily injury or death as described in Subparagraph
10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is
attributable 1o bodily injury, sickness, disease or death, or to injury to or destruction of tangible
property (other than the Work itself) and provided that such damage, loss or expense is not due
to the sole negligence of a party seeking indemnity.

104 The Owner shall not be responsible under Paragraph 10.3 for materials and substances
brought to the site by the Contractor unless such maierials or substances were required by the
Contract Documents,

105 If, without negligence on the part of the Contractor, the Coniractor is held liable for the
cost of remediation of a hazardous material or substance solely by reason of performing Work as
required by the Cantract Documents, the Owner shall indemnify the Contractor for all cost and
expense thereby incurred.

10.6 EMERGENCIES
10.6.1 In an emergency affecting safety of persons or property, the Contraclor shall act, al the
Contracior’s discretion, 1o prevent threatened damage, injury or loss. Additional compensation or

t -
nh - 0
= NTL o

TS
oo”RO

===

1987 AlAB®
AlA DOCUMENT A201-1887

GENERAL CONDITIONS
AL TUE AANTRACT FOR
Se/r:;te_ CCo)rr%Lnerce

P— b@f




extension of time claimed by the Contractor on account of an emergency shall be determined as
provided in Paragraph 4.3 and Article 7.

ARTICLE 11 INSURANCE AND BONDS
1M1 CONTRACTOR'’S LIABILITY INSURANCE
W11 The Contractor shall purchase from and maintain in a company or companies law fully
suthorized to do business in the jurisdiction in which the Project is located such insurance as will
protect the Contractor from claims set forth below which may arise out of or result from the
Contractor’s operations under the Contract and for which the Contractor may be legally liable,
whether such operations be hy the Contractor or by a Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose acts any of them may be liable:
1 claims under workers' compensation, disability benefit and other similar employee
benefit acts which are applicable 1o the Work to be performed;
2 claims for damages because of bodily injury, occupational sickness or disease, or death
of the Contractor’s employees;
3 claims for damages because of bodily injury, sickness or disease, or death of any person
other than the Contractor’s employees;
4 claims for damages insured by usual personal injury liability coverage;
5 claims for damages, other than to the Work itself, because of injury o or destruction of
tangible property, including loss of use resulting therefrom;
& claims for damages because of bodily injury, death of a person or property damage
arising out of ownership, mainienance or use of a motor vehicle;
7 claims for bodily injury or property damage arising out of completed operations; and
& claims involving contractual liability insurance applicable to the Contractor’s
obligations under Paragraph 3.8.

1142 The insurance required by Subparagraph 11.1.1 chall be written for not less than limits of
liability specified in the Contract Documents or required by law, whichever coverage is greater.
"Coverages, whether written on an occurrence or claims-made basis, shall be maintained without
interruption from date of commencement of the Work until date of final payment and
{ermination of any coverage required to be maintained after final payment.

113 Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to
commencement of the Work. These certificates and the insurance policies required by this
Paragraph 111 shall contain a provision thal coverages afforded under the policies will not be
canceled or allowed lo expire until at least 30 days’ prior written notice has been given io the
Owner. If any of the foregoing insurance coverages are required to remain in force afier final
payment and are reasanably available, an additional certificate evidencing continuation of such
coverage shall be submitied with the final Application for Payment as required by Subparagraph
g.10.2. Information concerning reduction of coverage on account of revised limits or claims paid
under the General Aggregate, or both, shall be furnished by the Contractor with reascnable
prompiness in accordance with the Contractor’s information and belief.

1.2 OWRMER'S LIABILITY INSURANCE
121 The Owner shall he responsible for purchasing and maintaining the Owif
liability insurance.

©1287 AIA®
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shall reimburse the Contractor by increasing the Contract Sum to pay the cost of purchasing and
maintaining such optional insurance coverage, and the Contractor shall not be responsible for
purchasing any other liability insurance on behalf of the Owner. The minimum limits of
lability purchased with such coverage shall be equal to the aggregate of the limits required for
Contractor's Liability Insurance under Clauses 11.1.1.2 through 1115,

1132 To the extent damages are covered by Project Management Protective Liability insurance,
Lhe Owner, Contractor and Archilect waive all rights against each other for damages, except such
rights as they may have to the proceeds of such insurance. The policy shall provide for such
waivers of subrogation by endorsement or othenwise.

1133 The Owner shall not require the Contractor to include the Owner, Architect or other
persons or entities as additional insureds on the Contractor’s Liability Insurance coverage under
Paragraph 11.1.

1.4  PROPERTY INSURANCE

11.41 Unless otherwise provided, the Owner shall purchase and maintain, in a company or
companies lawfully authorized io do business in the jurisdiction in which the Project is located,
property insurance writien on a builder’s risk “all-risk” or equivalent policy form in the amount
of the initial Contract Sum, plus value of subsequent Contract modifications and cost of
materials supplied or installed by others, comprising total value for the entire Project at the site
on a replacement cost basis without optional deductibles. Such property insurance shall be
maintained, unless otherwise provided in the Contract Documents or otherwise agreed in writing
by all persons and entities who are beneficiaries of such insurance, until final payment has been
made as provided in Paragraph 9.10 or until no person or entity other than the Owner has an
insurable interest in the property required by this Paragraph 11.4 to be covered, whichever is later.
This insurance shall include interests of the Owner, the Contractor, Subcontractors and
Sub-subcontractors in the Project.

11.4.11 Property insurance shall be on an “all-risk” or equivalent policy form and shall include,
without limitation, insurance against the perils of fire (with extended caverage) and physical loss
or damage including, without duplication of coverage, theft, vandalism, malicious mischief,
collapse, earthquake, flood, windstorm, Falsework, testing and startup, temporary buildings and
debris removal including demolition occasioned by enforcement of anv applicable legal
requirements, and shall cover reasonable compensation for Architecl’s and Contractor’s services
and expenses required as a result of such insured loss.

1412 If the Owner doss not intend to purchase such property insurance required by the
Contract and with all of the caverages in the amount described above, the Owner shall so inform
the Contractor in writing prior to commencement of the Work. The Contractor may then effect
insurance which will protect the interests of the Contracior Subcontraciors and
Sub-subcontraciors in the Work, and by appropriate Change Order the cost thereof shall be
charged to the Owner. If the Contractor is damaged by the failure or neglect of the Owner 10
purchase or maintain insurance as described above, without so notifying the Contraclor in
writing, then the Owner shall bear all reasonable costs properly attributabie thereto.

11.4.1.3 If the property insurance requires deductibles, the Owner shall pay costs not covered
because of such deductibles.

11.4.1.4 This property insurance shall cover portions of the Work stored off the site, and also
portions of the Work in transit.

" 11.4.1.5 Partial occupancy or use in accordance with Paragraph 9.9 shall not commence until the
insurance company or companizs providing property insurance have consented to such partial
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occupancy or use by endorsement or otherwise. The Owner and the Contractor shall take
reasonable steps 10 obtain consent of the insurance company or companies and shall, without
mutual written consent, take no action with respect to partial occupancy or use that would cause
cancellation, lapse or reduction of insurance.

11.4.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and
machinery insurance required by the Contract Documents or by law, which shall specifically cover
such insured objects during installation and until final acceptance by the Owner: this insurance
shall include interests of the Owner, Contractor, Subcontractors and Sub-subcontraciors in the
\Wark, and the Owner and Contractor shall be named insureds.

11.4.3 Loss of Use Insurance. The Owner, at the Owner’s option, may purchase and maintain
such insurance as will insure the Owner against loss of use of the Owner’s property due to fire or
other hazards, however caused. The Owner waives all rights of action against the Contractor for
loss of use of the Owner’s property, including consequential losses due o fire or other hazards
however caused.

11.4.4 If the Contracior requests in writing that insurance for risks other than those described
herein or other special causes of loss be included in the property insurance policy, the Owner
shall, if possible, include such insurance, and the cost thereof shall be charged to the Contractor
by appropriate Change Order.

1.4.5 If during the Project construction period the Owner insures properties, real or personal or
both, at or adjacent ta the site by property insurance under policies separate from those insuring
the Project, or if after final payment property insurance is o be provided on the compleled Project
through a policy or policies other than those insuring the Project during the construction period,
the Owner shall waive all rights in accordance with the terms of Subparagraph 11.4.7 for damages
caused by fire or other causes of loss cavered by this separate property insurance. All separate
policies shall provide this waiver of subrogation by endorsement or otherwise.

11.4.6 Before an exposure 1o Joss may occur, the Owner shall file with the Contractor a copy of
each policy that includes insurance coverages required by this Paragraph 11.4. Each policy shall
contain all generally applicable conditions, definitions, exclusions and endorsements related to
this Project. Each policy shall contain a provision that the pelicy will not be canceled or allowed
10 expire, and that its limits will not be reduced, until at least 30 days’ prior writien notice has been
given to the Centracior.

11.4.7  Waivers of Subrogation. The Owner and Contractor waive all rights against (1) each other
and any of their subcantraciors, sub-subcontraciors, agents and employees, each of the other, and
(2) the Architect, Architect’s consuliants, separate contractors described in Article 6, if any, and
any of their subcontractors, sub-subcontractors, agents and employees, for damages caused by fire .
or other causes of loss 10 the exient covered by property insurance obtained pursuant io this
Paragraph 11.4 or other property insurance applicable to the Work, except such rights as they have
o proceeds of such insurance held by the Cwner as fiduciary. The Owner or Contraciar, as
appropriate, shall require of the Architect, Architect’s consultants, separate coniractors described
in Article 6, if any, and the subcontractors, sub-subcontractors, agents and emplayees of any of
them, by appropriate agreements, writien where legally required for validity, similar waivers each
in favor of other parties enumerated herein. The policies shall provide such waivers of
subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a
person or entily even though that person or entity would otherwise have a duty of indemnifica-
tion, contractual or otherwise, did not pay the insurance premium direclly or indirectly, and
whether or not the person or entity had an insurable interest in the property damaged.
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148 A lass insured under Owner's property insurance shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fiduciary for the insureds, as their interests may
appear, subject Lo requirements of any applicable mortgagee clause and of Subparagraph 11.4.10.
The Contractor shall pay Subcontractors their just shares of insurance proceeds received by the
Contraclar, and by appropriate agreements, writlen where legally required for validity, shall
require Subcontractors to make payments to their Sub-subcontractors in similar manner.

1.4.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence
of an insured loss, give bond for proper performance of the Owner’s duties. The cost of required
bonds shall be charged against proceeds received as fiduciary. The Owner shall deposit in a
separate account proceeds so received, which the Owner shall distribute in accordance with such
agreement as the parties in interest may reach, or in accordance with an arbitration award in
which case the procedure shall be as provided in Paragraph 4.6. If after such loss no other special
agreement is made and unless the Owner terminates the Contract for convenience, replacement
of damaged property shall be performed by the Contractor after notification of a Change in the
Work in accordance with Article 7.

11.4.10 The Owner ds fiduciary shall have power to adjust and settle 2 loss with insurers unless one
of the parties in interest shall object in writing within five days after occurrence of loss to the
Owner's exercise of this power; if such objection is made, the dispute shall be resolved as
provided in Paragraphs 4.5 and 4.6. The Owner as fiduciary shall, in the case of arbitration, make
seltlement with insurers in accordance with directions of the arbitrators. If distribution of
insurance proceeds by arbitration is required, the arbitrators will direct such distribution.

1.5 PERFORMANCE BOND AND PAYMENT BOND

151 The Owner shall have the right to require the Contractor to furnish bonds covering
faithful performance of the Contract and payment of obligations arising thereunder as stipulated
in bidding requirements or specifically required in the Contract Documents on the date of
execution of the Contract.

11.5.2  Upon the request of any person or entity appearing lo be a potential beneficiary of bonds
covering payment of obligations arising under the Contract, the Contractor shall promptly
furnish a copy of the bonds or shall permit a copy to be made.

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK
12.1 UNCOVERING OF WORK
1211 If a portion of the \Work is covered contrary to the Architect’s request or to requirements
specifically expressed in the Contract Documents, it must, if required in writing by the Architect,
be uncovered for the Architect’s examination and be replaced at the Contractor’s expense without
change in the Contract Time.

1202 If a portion of the Work has been covered which the Architect has not specifically
requested 1o examine prior to its being covered, the Architect may request Lo see such Work and
it shall be uncovered by the Contractor. If such Work is in accordance with the Coniract
Documents, costs of uncavering and replacement shall, by appropriate Change Order, be at the
Owner's expense. 1f such Work is not in accordance with the Contract Documents, correction
shall be at the Contractor’s expense unless the condition was caused by the Owner or a separale  ©1997 AlA
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12.2 CORRECTION OF WORK

12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

12.2.1.1 The Contractor shall promptly correct Work rejected by the Architect or failing to conform
to the requirements of the Contract Documents, whether discovered before or after Substantial
Completion and whether or not fabricated, installed or completed. Costs of correcting such
rejected Work, including zdditional testing and inspections and compensation for the Architect’s
services and expenses made necessary thereby, shall be at the Contractor’s expense.

12.2.2 AFTER SUBSTANTIAL COMPLETION

12.2.2.1 In addition to the Contracior’s obligations under Paragraph 3.5, if, within one vear after the
date of Substantial Completion of the Work or designated portion thereof or afier the date for
commencement of warranties established under Subparagraph 9.9.1, or by terms of an applicable
special warranty required by the Contract Documents, any of the Work is found to be not in
accordance with the requirements of the Contract Documents, the Contracior shall correct it
promptly after receipt of wrilten notice from the Owner lo do so unless the Owner has
previously given the Contractor a writien acceptance of such condition, The Owner shall give
such notice promptly afier discovery of the condition. During the one-year period for correction
of Work, if the Owner fails to notify the Contractor and give the Coniractor an opportunity to
make the correction, the Owner waives the rights to require correction by the Contractor and to
make a claim for breach of warranty. If the Contractor fails to correct nonconforming Work
within a reasonable time during that period after receipt of notice from the Owner or Architect,
the Owner may correct it in accordance with Paragraph 2.4.

12.2.2.2The one-vear period for correction of Work shall be exiended with respect to portions of
Work first performed afier Substantial Completion by the period of time between Substantial
Completion and the actual performance of the Work.

12.2.2.3The one-year period for correction of Work shall not be extended by corrective Work
performed by the Contractor pursuant to this Paragraph 12.2.

12.2.3 The Contractor shall remove from the site portions of the Work which are not in
accordance with the requirements of the Contract Documents and are neither corrected by the
Contractor nor accepted by the Owner.

12.2.4 The Coniracior shall bear the cost of correcting destroyed or damaged construction,
whether completed or partially completed, of the Owner or separate contractors caused by the
Contractor’s correction or removal of Work which is not in accordance with the requirements of
the Contraci Documents.

12.2.5 Nothing coniained in this Paragraph 12.2 shall be construed to establish a period of
limitation with respect Lo other abligations which the Contractor might have under the Contract
Documents. Establishment of the one-year period for correction of Work as described in
and has no 1e]ahonsh1p to the time wnhin which the obligation 1o comply with the Contract
Documents may be sought 1o be enforced, nor to the time within which proceedings may be
commenced 1o establish the Contracior’s lability with respect to the Contractor’s obligations
other than specifically 1o carrect the Work.

©1887 AIlA®
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ARTICLE 13 MISCELLANEOUS PROVISIONS

13.1 GOVERNING LAW
13.11  The Contract shall be governed by the law of the place where the Project is located.

13.2  SUCCESSORS AND ASSIGNS

13.2.1  The Owner and Contractor respectively bind {hemnselves, their pariners, successors, assigns
and legal representatives to the other party hereto and to partners, successors, assigns and legal
represenlatives of such other party in respect lo covenants, agreements and obligations contained
in the Contract Documents. Except as provided in Subparagraph 13.2.2, neither party to the
Contract shall assign the Conlract as a whole without writien consent of the other. If either party
atlempts to make such an assignment without such consent, that party shall nevertheless remain
legally responsible for all obligations under the Contract.

12.2.2 The Owner may, without consent of the Contractor, assign the Contract to an
institutional lender providing construction financing for the Project. In such event, the lender
chall assume the Owner’s rights and obligations under the Coniract Documents. The Contractor
shall execute all consents reasonably required to facilitate such assignment.

13.3  WRITTEN NOTICE

1331 Wrilten notice shall be deemed to have been duly served if delivered in person to the
{ndividual or a member of the firm or entity or to an officer of the corporation for which it was
intended, or if delivered at or sent by registered or certified mail to the last business address known
10 the party giving notice.

13.4 RIGHTS AND REMEDIES )

13.41 Duties and obligations imposed by the Contract Documents and rights and remedies
available thersunder shall be in addition to and not a limitation of duties, obligations, rights and
remedies otherwise imposed or available by law.

13.42 No action or failure to act by the Owner, Architect or Contractor shall constitute a waiver
of a right or duty afforded them under the Contract, nor shall such action or failure to act
constitute approval of or acquiescence in a breach thereunder, except as may be specifically agreed

1 writing.

13.5  TESTS AND INSPECTIONS

13.51 Tests, inspections and approvals of portions of the Work required by the Contract
Documents or by laws, ordinances, rules, regulations or orders of public authorities having
jurisdiction shall be made at an appropriate time. Unless otherwise provided, the Contractor shall
make arrangements for such tests, inspections and approvals with an independent testing
Jaboratory or entity accepiable o the Owner, or with the appropriate public authority, and shall
bear all related costs of tests, inspections and approvals. The Contraclor shall give the Architect
timely notice of when and where tests and inspections are to be made so that the Architect may
be present for such procedures. The Owner shall hear costs of tests, inspections or approvals
which do not become requirements until after bids are received or negotiations concluded.

1352 If the Architect, Owner or public authorities having jurisdiction determine that portions

of the Work require additional testing, inspection or approval not included under Subparagraph —

13.5.1, the Architect will, upon wrillen authorization from the Owner, instruct ihe Contracior io  ©@1987 AlA®
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13.5.3 If such procedures for testing, inspection or approval under Subparagraphs 13.5. and 13.5.2
reveal failure of the portions of the Work to comply with requirements established by the
Coniract Documents, all costs made necessary by such failure including thase of repeated
procedures and compensation for the Architect’s services and expenses shall be at the Contractor’s
expense. '

1354 Required certificates of testing, inspection or approval shall, unless othenwise required by
the Contract Docunients, be secured by the Contractor and prompily delivered 1o the Architect.

13.5.5 If the Architect is to observe tests, inspections or approvals required by the Contract
Docurents, the Architect will do so promptly and, where practicable, at the normal place
of testing. ‘

13.5.6 Tests or inspections conducted pursuant 1o the Contract Documents shall be made
promptly to avoid unreasonable delay in the Wark.

13.6  INTEREST

13.6. Payments due and unpaid under the Contract Documents shall bear interest from the date
payment is due at such rate as the parties may agree upon in writing or, in the absence thereof, at
the legal rate prevailing from time to time at the place where the Project is located.

13.7 COMMENCEMENT OF STATUTORY LIMITATION PERIOD
13.7.1  As between the Owner and Contraclor:

1 Before Substantial Completion. As to acis or failures 1o act occurring prior to the
relevant date of Substantial Completion, any applicable statute of limitations shall
commence o run and any alleged cause of action shall be deemed to have accrued in
any and all events not later than such date of Substantial Completion;

5 Between Substantial Completion and Final Certificate for Payment. As to acls or
failures 1o act occurring subsequent to the relevant date of Substaniial Completion and
prior o issuance of the final Certificate for Payment, any applicable statute of
limitations shall commence to run and any alleged cause of action shall be deemed 1o
have accrued in any and all events not later than the date of issuance of the final
Certificate for Payment; and

3 After Final Certificate for Payment. As lo acts or failures to acl occurring after the
relevant date of issuance of the final Certificate for Payment, any applicable statute of
limiiations shall commence o run and any alleged cause of action shall be deemed Lo
have accrued in any and all events not later than the date of any act or failure io act by
the Contractor pursuant to any Warranty provided under Paragraph 3.5, the date of any
correction of the Work or failure to carrect the Work by the Contractor under Paragraph
122, or the date of actual commission of any other act or failure 1o perform any duty or
obligation by the Contractor or Owner, whichever occurs Jast.

N\\;”I% ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT

B @’,}9,, 141 TERMINATION BY THE CONTRACTOR
%035{3’;5 1411 The Contracior may terminate the Contract if the Wark is stopped for a period of 30 con-
— secutive days through no act or fault of the Contractor ora Subcontracior, Sub-subcontractar or
©1997 AlA their agents or employees or any other persons or entities performing portions of the Work under
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3 hecause the Architect has not issued a Certificate for Payment and has not notified the
Contractor of the reason for withholding certification as provided in Subparagraph
g.1.1, or because Lhe Owner has not made payment ona Certificate for Payment within
the time stated in the Contract Documents; or

4 the Owner has failed to furnish to the Contractor promptly, upon the Contractor’s
requesl, reasonable evidence as required by Subparagraph 2.2.1.

14.1.2  The Contracter may lerminate the Contract if, through no act or fault of the Contractor
or a Subcontractor, Sub-subcontractor or their agents or employees or any other persons or
entities performing portions of the Work under direct or ‘ndirect contract with the Contractor,
repeated suspensions. delays or interruptions of the entire Work by the Owner as described in
Paragraph 14.3 constitute in the aggregate more than 100 percent of the total number of days
scheduled for completion, or 120 days in any 365-day period, whichever is less.

1413 If one of the reasons described in Subparagraph 14.1.1 07 14.1.2 exists, the Contractor may,
upon seven days' writlen notice 10 the Owner and Architect, terminate the Contract and recover
from the Owner payment for Work executed and for proven loss with respect 10 materials,
equipment, tools, and construction equipment and machinery, including reasonable overhead,
profit and damages.

1414 1f the Work is stopped for a period of 60 consecutive days through no act or fault of the
Contractor or a Subcontractor OF their agents or employees or any other persons performing
portions of the Work under contract with the Contractor because ithe Owner has persistently
failed to fulfill the Owner’s obligations under the Contract Documents with respect o matters
important to the progress of the Work, the Coniractor may, Upon seven additional days' written
notice to the Owner and the Architect, terminate the Contract and recover from the Owner as
provided in Subparagraph 14.1.3.

142  TERMINATION BY THE OWNER FOR CAUSE
14.2.1 The Owner may terminate the Contract if the Contractor:
1 persistently or repeatedly refuses or fails to supply enough properly skilled workers or
proper materials;
2 fails lo make payment t0 Subcontractors for materials or labor in accordance with the
respeciive agreements between the Centraclor and the Subcontractors;
3 persistently disregards laws, ordinances, or rules, regulations or orders of a public
authority having jurisdiction; or
2 otherwise is guilty of substantial breach of a provision of the Contract Documents.

1422 When any of the above reasans exist, the Owner, upon certification by the Architect that
sufficient cause exists 10 justify such action, may without prejudice to any other rights or
remedies of the Owner and after giving the Contractor and the Contractor’s surety, if any, seven
days’ wrillen notice, terminate employment of the Contractor and may, subject to any prior rights
of the surety: '

1 take possession of {he site and of all materials, equipment, tools, and construction
equipment and machinery thereon owned by the Contractor;
accept assignment of subcontracts pursuant Lo Paragraph 3.4 and
finish the Work by whatever reasonable method the Owner may deem expedient. Upon
request of the Contractor, the Owner chall furnish to the Contractor a detailed
accounting of the costs incurred by the Owner in finishing the Work.

i

T
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with reasonable overhead and profi

14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including
compensation for the Architect’s services and expenses made necessary thereby, and other
damages incurred by the Owner and not expressly waived, such excess shall be paid to the
Contractor. If such costs and damages exceed the unpaid balance, the Contractor shall pay the dif-
ference 1o the Owner. The amount to be paid to the Contractor or Owner, as the case may be, shall

be certified by the Architect, upon app

termination of the Contract.

lication, and this obligation for payment shall survive

14.3 SUSPENSION BY THE OWNER FOR CONVENIENCE

14.3.1

The Owner may, without cause, OF

der the Contractor in writing 0 suspend, delay or inter-

rupt the Work in whole or in part for such period of time as the Owner may determine.

143.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time
caused by suspension, delay or interruptiion as described in Subparagraph 14.3.3. Adjustment of the
Contract Sum shall include profit. No adjustment shall be made 1o the exient:
1 that performance is, was or would have been so suspended, delayed or interrupted by
another cause for which the Contractor is responsible; or
2 that an equitable adjustment is made or denied under another provision of the

Contract.

14.4 TERMINATION BY THE OWNER FOR CONVENIENCE
14.41 The Owner may, at any time, terminate the Contract for {he Owner’s convenience and

without cause.

14.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s

convenience, the Contractor shall:

1 (Cease operaiions as direcled by the Owner in the notice;

2 take actions necessary, OF th

preservation of the \Work; and

at the Owner may direct, for the protection and

3 except for Work directed 1o be performed prior to the effective date of termination
stated in the notice, terminate all existing subcontracts and purchase orders and enter
into no further subcontracts and purchase orders.

14.4.3 In case of such termination for the Owner’s convenience, the Contractor shall be entitled
{o recejve payment for Work execuied, and costs incurred by reason of such {ermination, along

i on the Work not execuied.
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AMERICAN SUBCONTRACTORS ASSOCIATION

GREATER KANSAS CITY CHAPTER
P.0. BOX 6400 KANSASCITY, KS 66106
(913) 384-1255 FAX (913) 384-1255

E-Mail: kcasa@kec.rr.com

My name is William R. Miller. As President of Building Erection Services Company, Inc, | am representing
my company as well as the American Subcontractors Assaciation.

The American Subcontractors Association chapter represents 70 subcontractors and suppliers who are
actively engaged in the construction trade in Kansas. My own company, Building Erection Services
Company, Inc. has offices located in Olathe and Topeka, Kansas, as well as in St. Joseph, Missouri.
BESCO employs close to 200 men and women. | am here to speak to you in support of the Kansas
Fairness in Construction Contracts Act, Senate Bill 33.

Unlike our neighboring state of Missouri, Kansas does not have state laws in place that require payment
to General Contractors, Subcontractors and Suppliers for work and/or materials supplied for private
construction projects. Senate Bill 33 provides equal payment protection for each party to the contract.

Senate Bill 33, Section 3 requires payment to the General Contractor within 30 days after a properly
completed, undisputed and timely pay request is received. The Owner will have five days to verify that the
billing is correct or notify the Contactor of any portion that is disputed. If any part is in dispute, the
undisputed portion must be paid within the 30 day time period for payment. This prevents Owners from
holding the entire payment over a disputed portion. The Contractor, in turn, must pay the Subcontractor
within five days after receiving payment from the Contractor. Each party to the Contract is equally
responsible for payment.

Requests for payment verification are usually determined by the standard Schedule of Values that is
submitted to and approved by the Contractor and Owner. This Schedule of Values must be approved in
advance of any billings to prevent front loading or billings in excess of the value of the work in place. In
the event that payments are not made, the Contractor, Subcontractor and Supplier have the right in
Section 5 to stop work or stop delivery of materials until payments are made without being in default of
the Contract.

In Section 4, retainage by the owner is limited to 10%. Contractors and Subcontractors cannot withhold
from their subcontractors more than the Owner has held. If Payment and Performance Bonds are
provided by the Contractor, Subcontractor or Supplier, no retainage may be withheld. If retainage is
withheld, and no bonds are provided, an alternative security in lieu of retainage may be provided.
Alternative securities will provide the same protection to the Owner that retainage is intended to provide,
yet help the Contractor, Subcontractor and Supplier with ASSURING cash flow to meet their own
obligations to their employees. Retention is not a replacement for operating capital and is often held for
more than one year. In that case, additional costs are incurred by subcontractors and suppliers because
liens must be filed to protect the rights of each party, which adds more to the cost of doing business and
creates animosity between the Owners and Contractors.

Section 4(c) provides for line item release of retention when completion is achieved. This allows early
finishing Subcontractors and Suppliers to be paid when their work is finished, not having to wait for up to
two years UNTIL FINAL PROJECT COMPLETION for final payment. This group includes those
subcontractors and suppliers that that are part of the first phase of the project.
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THE HEARTBEAT OF CONSTRUCTION J

Mﬁ% Senate Commerce Committee
ok 412

‘A CHARTERED CHAPTER OF THE AMERICAN SUBCONTRACTORS Al Attach ment ' ;-" '




In the event that the terms of payment are not met, interest at the rate of 1.5% per month will accrue (no
bank provides subcontractors free credit) and if litigation in necessary, the prevailing party will be
reimbursed the reasconable cost of litigation.

Section & prohibits immunity for any party to the contract for damages to others resulting from delays
caused in whole or in part by actions or omissions within the control of that party.

Section 7 requires venue in Kansas in the county where the project is located and under Kansas law. This
prevents out of state Contractors from contractually requiring dispute resolution to take place in another
state and circumvent Kansas law.

This legislation does not include residential properties of four units or less. This eliminates passage of title
issues.

This letter is in favor of the above referenced Senate Bill for the following reasons:

Cash Flow: Subcontractors and Suppliers are required to pay their bills by a certain date including payroll,
withholdings, fringe benefits, insurance, fuels, utilities and so on. Each of these has penalties for failure to
pay by a set date. We should be entitled to be paid by a set date in order to meet our obligations and in
turn allow those that we pay to meet theirs. Trickle down has to start at the top. Penalties need to be
assessed if these dates are not met for work properly and timely completed. Accounts over 60 days are
not collateral for working capital loans.

Retainage: Retainage was originally intended to protect the Owner from improperly performed work,
defective material or equipment and untimely performance. Today, many Owners use retainage to
partially finance the project, and contractors use retainage to finance their on-going operations. Many
Owners actually occupy the project and conduct their business for months without having paid the
retainage withheld from the subcontractors and suppliers that, in many cases have completed their work
or supplied their equipment more than one year before. Retainage needs to be released when the work is
completed for each subcontractor and not withheld if a bond is in place or alternative security is pledged.

This would serve to protect the Owner as it was originally intended to do, and at the same time eliminate
the ability of the Owner to abuse the practice and also allow the retained funds to be used for operating
capital. This release of retainage would also eliminate the need to file liens on the real property to protect
the rights of collection of these retained funds. In too many instances, the retained funds are not there or
are still unpaid months after the project is completed. A Clemson University Study shows that
subcontractors wait on average 167 days for their retainage and 10.4% never receive the full amount they
are owed. A brief summary of this study is included in your information book.

You will hear many voices of opposition from entities and professional associations with many reasons to
avoid timely payment of their obligations. Some of the potential arguments you will hear are as follows:

- Inability to determine the amount of work in place.

This argument is without merit in that Subcontractors are typically required to provide a Schedule of
Values to the Owners Representative before work starts as a measure of percentage of completion for
billing purposes. This Schedule of Values must be approved prior to any pay requests. A sample is
included in the information booklet.

- Not enough time to prepare for payment.

The Schedule of Values is a pre-determined measurement of work in place.
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- Interference with Private Contracts.

Regulation is necessary because of the unequal bargaining position that the Subcontractor is in — after
all, many owners and general contractors are global, multi-billion dollar corporations. A list of these is
included for your review. The power of the purse forces the weaker to accept unfavorable and unfair
contract terms. The Engineering News Record editorial included in the information booklet could not have
said it better, "There is a point where contract terms and business practices become so egregious that
government must address them on public policy grounds."

- 10% retainage is standard practice.

This is not true. Many contracts hold 10% for the first one half of the project and none for the remainder.
Many federal contracts hold no retainage. If a subcontractor is bonded, which is required on most public
work, retainage is redundant protection. A Belt and Suspenders.

- Kansas currently has a Prompt Pay Statute.

The current Prompt Pay Statute is on public work only and does not go past the General Contractor. It is
of no benefit for subcontractors or suppliers.

- Increased Litigation.

This is contrary to a study by the Office of Judicial Administration. The statement from the director of
budget states that this type of bill will reduce litigation in private construction that would reduce court case
loads. A copy of this letter is in your information book.

- Business would not locate in Kansas if they were required to pay contractors.

We do not believe that legitimate businesses decide where they locate based upon laws that require them
to pay their bills. Eighteen states have payment statutes and companies still locate and build there. A list
of states that have payment protection is in your information booklet.

We believe that when you examine the pros and cons of the arguments, based upon their merits, you will
vote in favor of Kansas SB33. This bill has no adverse financial impact on the State of Kansas.

Sincerely,

William R. Miller
President
Building Erection Services Co., Inc.
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Construction Contracts Law Report * Volume 28, Number 14 * July 9, 2004

More specifically, 325 domestic firms and 50 in-
volved in international work reported profits for
2003. Forty-nine firms reported a loss in 2003 (32
domestic and 17 international).

Looking at professional staffing, most (a total
of 159) of the Top 400 contractors reported that
their staffing in 2003 remained the same. A toral
of 147 contractors reported that they increased
their staffing last year, while 60 reported a decrease
in 2003 staffing.

Lastly, 203 (23.1%) of the Top 400 contrac-
tors reported higher backlogs in 2003. A total of 93
firms reported a backlog decrease; while 69 firms
reported no change in backlog figures.

The table in the next column provides a de-
tailed list of the contractors that qualified for mem-
bership in the “Billion Dollar Club” for 2003—along
with each firm’s 2003 ranking and its total construc-
Eion conrtract revenue Fﬂr t_hﬁ year.

Number 400 on the list is Wallick Construc-
tion Co. of Reynoldsburg, Ohio, which reported
$98.6 million in contract revenue in 2003. Wallick
construction replaces IMC Construction of Malvern,

Pennsylvania, as number 400. IMC moved up to
number 359 in 2003.

Cases & Decisions

9 169

Anti-Subrogation Clause In
Construction Agreement Applied To
Both Builder And Manufacturer Of

Storage Building
Anperson Hay & Gran Co., INC., v. UNITED

Dowminton INDUSTRIES, INC., 76 P3d 1205
(WasH. App. 2003)

Contracts € 170(1), 205.15(4),
312(5), 318

Products Liability €42

Subrogation €235

The contract for construction of three steel hay stor-
age buildings in Washington required the building

)

2003 “Billion Dollar Club”
2003 Revenue

Rank Firm ($Billions)
1 Bechtel 13.212
2 Cenrex 8.985
3 KBR 8.030
4 Fluor Corp. 6.703
5 The Turner Corp 5.876
6 Skanska USA Inc. 5.625
7 Peter Kiewit Sons’ Inc. 3.553<
8 Bovis Lend Lease 3.153
9 Foster Wheeler Ltd. 2.723
10 The Shaw Group Inc. 2.678
11 The Clark Construction

Group Inc. 2.485
12 Jacobs 2.277
13 Washington Group Intl. Inc. 2.136
14 Gilbane Building Co. 2.100
15 PCL Construction

Enterprises Inc. 2.032
16 Srrucrure Tone Inc. 1.882
17  The Whiting-Turner

Contracting Co. 1.876
18 APAC Inc. 1.854
19  Hensel Phelps Construction Co. 1.798 .
20 The Walsh Group 1.725
21 Hunt Construction Group Inc. 1.650
22 Granite Construction Inc. 1.617
23 Swinerton Inc. 1.617
24 CB&I 1.612
25  J.E. DunnGroup 1.495
26 ~ McCarthy Building Cos. Inc. 1.459
27  Perini Corp. 1.374
28  TIC Holdings Inc. 1.281
29  DPR Construction Inc. 1.271
30  Webcor Builders 1.267
31 Parsons 1.194
32 Austin Industries 1.193
33 M.A. Mortenson Co. 1.102
34  The Yates Cos. Inc 1.100
35  Barton Malow Inc. 1.079
36 Brasfield & Gorrie LLC 1.039
37  Walbridge Aldinger 1.015
38 Zachry Construction Corp. 1.006

9169
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Contractual arrangements vary, but retainage typically ranges from five to ten percent of the

value of work installed. The contract may permit a reduction in the retainage percentage upon

reaching certain construction milestones, but the total amount of retained funds is generally not

released until substantial completion of the entire project. Contractors typically ‘pass’ the owner’

retainage requirements through to their subcontractors and vendors. Even if an owner does rco-
hold retainage on the contractor, it is not uncommon for the contractor to withhold retainage from) '
its subcontractors (McGreevy, 2002). The trend in the construction industry has been for general

contractors to sclf-perform less of the actual work. As a result, the financial burden imposed by

retaining funds for work completed has fallen disproportionately on subcontractors, especially = Y Epat
those that finish their work early in the delivery period (OPPAGA, 2000). pzers 7 or p2iacer 1280 MBS S 5 e 645

The practice of retainage is becoming an increasing hardship on contractors and subcontractors as
profitability margins narrow. Robert Morris Associates (RMA) collects financial data from
companies and compiles industry averages for comparison and benchmarking. In 1972 RMA
noted that contractors carned approximately 6% profit on each dollar of revenue. By 1986 the
profitability rate had declined to 3% and at the tumn of the century it hovers around 2% of
revenue. The financial situation is not much better for the subcontracting community where
profitability now averages 3%-4% or less. Therefore, an owner retaining 10% on work installed is
typically withholding up to five times the contractor’s, or three times the subcontractors’, profit
on the project. This financial strain poses cash flow problems and has been linked to contractor
failure (SCEG, 2002).

Evelution of Retainage Practice in the US

Due to the unique and fragmented structure of the construction industry, few individual
contactors or subcontractors have the ability or influence to change retainage practices. As a
result, national organizations representing industry members have taken the lead. These
organizations include the Associated General Contractors of America (AGC), the Association of
Builders and Contractors (ABC), the American Subcontractors Association (ASA), and the
Associated Specialty Contractors (ASC). Each has a constituency that often times overlaps. AGC
is an organization with over 33,000 members primarily consisting of general and specialty
contractors. ABC is a national trade association representing over 23,000 members. Its primary
membership also consists of contractors, subcontractors, and suppliers. ASA is a nonprofit trade
association representing more than 6,000 subcontractors and specialty contractors in the
construction industry, and ASC is an umbrella organization representing eight specialty
contractor groups. Recognizing that Federal, State, and Local governments account for close to

half of the expenditures for non-residential new work, much of the organizational focus has been
on the public sector.

In the early 1980°s, ASA and ASC were at the forefront of the effort to enhance the industry’s
payment practices (Semling, 1982). In 1983 the Office of Federal Procurement Policy urged that
the general practice of holding 10% retainage on Federal work be limited to those cases where the
practice was deemed necessary to ensure completion (Schweizer, 1983). This executive action
applied to the contract between the government and the prime contractor. Five years later, the
Prompt Payment Act Amendments of 1988 extended protection to subcontractors. This legislative
action prohibited general coniractors from retaining or withholding from a subconiractor more
than the government retains from the contractor. In addition, it established minimum standards
for the prompt release of retainage.
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The Current Federal Acquisition Regulation (F.A.R.) continues to support the government’s shift
in policy to a more equitable approach to retainage. Paragraph 32.103 of the regulation states
“_.Retainage should not be used as a substitute for good contract management, and the
contracting officer should not withhold funds without cause. Determinations to retain and the
specific amount to be withheld shall be made by the contracting officers on a case-by-case basis.
Such decisions will be based on the contracting officer’s assessment of past performance and the
likelihood that such performance will continue.”

Subsequent to FAR’s policy shift, the retainage policy of the individual Federal agencies was in a
state of flux with retainage practice varying from project to project and agency to agency. Policy
ranged from a ‘zero retainage’ policy adopted by the Department of Defense to other agencies’
continued use of the ‘old Federal Standard’ of 10% on the first half of the work and zero
retainage held on the last half of the project if performance on the project was satisfactory.

However, the overall trend for both the Federal and State agencies since the early 1980’s has been
toward a reduction in the percentage of retained funds on new construction. This shift is largely
due to the continuing efforts of the American Subcontractors Association, the Associated General
Contractors of America, and the Associated Specialty Contractors. Currently, Federal agencies
such as the Department of Defense, the General Services Administration, and the US Department

of Transportation have ‘zero’ retainage policies and typically only withhold retainage if there is
Jjust cause.

Federal policy has also had an impact on State retainage policy, in particular for those projects
utilizing Federal funding. One of the most significant actions involves the US Department of
Transportation (USDOT). Responding to a 1995 ruling by the US Supreme Court in the Adarand
case, the USDOT revised its Disadvantaged Business Enterprise (DBE) program in 1999. The
new regulation required that States establish contract language that required their prime
contractors on DOT-funded projects to promptly pay all subcontractors (DBE and non-DBE) final
retainage upon satisfactory completion of the subcontractor’s work. Payment was due the
subcontractor even if the prime had not received payment from the state or final approval
(acceptance) from the state for the subcontractor’s work. Under this requirement, commonly
referred to as the 'Pay Before Paid' requirement, the prime contractor could be financing up to
10% of the construction costs (Deery, 2001). Primes argued this new requirement reduced their
leverage on subcontractors to correct defects and left them with little protection should the
subcontractor not pay their suppliers or second tier subcontractors.

There was an outcry from contractors and their industry representatives to address the
shortcomings of the 1999 regulation. In response the USDOT proposed new regulations in 2001
that were subsequently adopted in July 2003. The new (and current) regulation removes the
prime’s ‘Pay Before Paid’ requirement and essentially allow the states to adopt one of three
methods to ensure prompt payment of subcontractor retainage:

e “.. decline to hold retainage from prime contractors and prohibit prime contractors
from holding retainage from subcontractors” or
e “.. decline to hold retainage from prime contractors and require a contract clause

obligating prime contractors to make prompt and full payment of any retainage kept by
prime contractor fo the subcontractor within 30 days afler the subcontractor’s work is
satisfactorily completed” or

@

e “.. hold retainage from prime contractors and provide for prompt and regular
incremental acceptances of portions of the prime contract, pay retainage to prime
contractors based on these acceptances, and require a contract clause obligating the

3
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prime contractor to pay all retainage owed to the subcontractor for satisfactory
completion of the accepted work.” (Ichniowski, 2003:1):

In 2001 the AASHTO Subcommittee on Construction surveyed the states to assess the impact of
this USDOT regulation on state retainage policies for their state Department of Transportation
(DOT) work. Of the 47 states participating in the survey, only seven, or 15%, had a zero retainage
policy prior to the regulation change. However, by the date of the survey two years later, twenty-
one states (45%) had a zero retainage policy for primes and/or subcontractors on DOT work. As
expected, Federal policy had a significant impact on state retainage practices (AASHTO, 2001).

In addition to the modification of state law to comply with Federal regulations on USDOT funded
work, most states have also adjusted their retainage statutes to reflect changes in the percentage
withheld, payment timing, and/or implemented alternatives to conventional retainage practices.
For some states these statutes apply only to certain departments, such as the State’s DOT projects,
while others are applicable for all state work. While no state has taken the position of abolishing
retainage, the trend has been toward a reduction in the percentage of funds withheld and/or
policies more sensitive to the contractor’s cash flow concerns (ASA, 2003a; Stockenberg, 2001b).

Just in the past several years Maryland, Mississippi, and Arizona reduced the retainage
percentage on all state work (ASA, 2003a). Legislative efforts in Utah capped subcontractor
retainage to the amount being held by the owner and required retention to be released on portions
of the building accepted for early occupancy. In addition, legislation to reduce or limit the
retainage percentage has been introduced in Ohio, Oklahoma, Colorado, Florida, and Wisconsin
(Pitts, 2003; Grimm, 2003; Stockenberg & Limbaugh, 2002). In Wisconsin the proposed
legislation reduces retainage on all public work to 5% till 50% complete and zero thereafter - a
considerable change from the requirement 30 years ago of 15% for the duration of the project
(Fabishak, 2003).

Changes in retainage policy are not just limited to reductions in the percentage of retained funds.
The State of Qklalioma was one of the first to allow contractors to avoid retainage altogether if
they would post security such as a certificate of deposit or a letter of credit. Continuing with the
trend to adopt ‘alternatives’ to the traditional retainage practices, Arizona and Maryland passed
regulations permitting securities in lieu of retainage and recently Illinois enacted legislation
allowing retainage to be placed in an interest-bearing account with the interest accruing to the
subcontractor (ASA, 2003a; Gordan, 2001).

In 2001 New Mexico cnacted one of the most ambitious retainage programs legislated up to that
point in time. The statute limited GC and subcontractor retainage to 5%, required interest-bearing
escrow accounts for retainage, mandated the release of retainage held on cach ‘separately
ascertainable item of the schedule of values’ upon substantial completion of that portion of the
work, allowed for the substitution of securities, and established prompt payment requirements and
penalties (Calvert, 2001).

The reassessment of state retainage policies is continuing. Connecticut and Oklahoma have
current legislative proposals requiring the creation of an interest bearing escrow account for
retainage and Oklahoma’s pending legislation requires the early release of retainage for
subcontractors completing their work early on in the project. Ohio’s proposed legislation
eliminates retainage on all public work and withholds the Certificate of Occupancy until the
contractor provides certification that subcontractor retainage has been paid (Pitts, 2003; Ohio
General Assembly, HB208).
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Legislation for retainage policy has not been limited to public work. For example, Missouri and
Montana limit retainage on private work to 10% and New York, as well as Montana, limit
subcontractor retainage to the amount being held on the contractor by the owner for the
subcontractor’s portion of the work. In 2002 Missouri passed comprehensive legislation for
private construction projects limiting retainage to 10%, permitting the substitution of securities
for both the GC and subcontractors, line item release of retainage. established provisions
requiring retainage to be held in a trust fund, mandated the release of retainage upon substantial
completion, and established prompt payment guidelines for subcontractor retainage. In addition,
New Mexico’s recently enacted legislation reducing retainage to 5%, establishing requirements
for prompt payment, and providing for the substitution of securities applies to both public and
private construction. This evolution of retainage policy governing private work continues with
Colorado and Ohio both having current legislative initiates affecting retainage practice on private
work (Stockeniberg & Limbaugh, 2002, McGreevy, 2003; Calvert, 2001; Grimm, 2003;
Stockenberg, 2003).

All but three states (New Hampshire, West Virginia, and Wyoming) have statues regarding
retainage covering public and/or private work. Forty states specify a retainage percentage. Of
those states that specify a retainage percentage, thirteen retain 10% on the first 50% of the work
but ten of these states hold no retainage (or return half of the 1* portion) on the 2™ half of the
work so that at completion the combined percentage is 5% or less. One state withholds 8% and
twenty-three states retain 5% while three states withhold less that 5%. In total, the amount
withheld for retainage at completion is 5% or less for all but two states specifying a retained
percentage. That equates to ninety-five percent requiring 5% or less compared to 20 years ago
when the typical retained percentage was closer to 10%. In addition to addressing retainage
amounts, 21 states permit securities, three allow bonds and one permits a letter of credit as a
substitute for retainage and 16 require interest to be paid on retained funds. Federal and State
legislation has continued down the path of increased regulation, reduced retainage rates, and the
increased acceptance of retainage alternatives for both public and private work. (Croysdale, 2003;
Stockenberg & Limbaugh, 2002; ASA. 2003a; McGreevy, 2002, Calvert, 2001; Grimm, 2003).

Industry Standards for Retainage

The retainage practices of the various departments within the Federal government are becoming
more consistent while the policies of the states are trending toward reducing the amount of
retained funds and the use of alternatives. However, there remains considerable variance in
retainage practices throughout the industry, particularly in the private sector (ASA, 2003a).

The American Subconiractors Association, the Associated General Comtractors of America, and
the Associated Specialty Contractors generally support the reduction or elimination of retainage.
However, standard industry contracts and subcontracts typically have provisions for retainage,
but avoid specifying retainage percentages and support limited use of alternatives. For example,
AGC’s standard contract between the Owner and Contractor contemplales retainage at a rate
agreed to by the parties and suggests no additional retention be held once the work is fifty percent
complete. This standard contract permits easly release of retainage for subcontractors that have
completed their work and allows securities to be substituted for retainage with interest on the
securities accruing to the contractor (AGC No. 200, 2000).

AGC’s standard subcontract permits subcontractor retainage at a rate agreed to by the parties and
provides for retainage reduction at completion and/or if the Owner reduces the retained
percentage of the contractor (AGC No. 650, 1998).

>
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The AIA 201 General Conditions, an industry standard, provides for contractor retainage but does
not specify a percentage. The document requires the release of retainage to the general contractor
upon substantial completion. It provides for early release of subcontractor retainage only in the
event that the subcontractor’s retainage is released to the contractor by the Owner (AIA A201,
1997).

In practice, the retainage policy for a project is typically negotiated between the parties and is
inconsistent throughout the industry. To aid the development of standard retainage practices,
improve the faimess of retainage policy, and increase the acceptance of retainage alternatives
several industry organizations reached an agreement outlining suggested industry practice for
retainage. In 2002 the Associated General Contractors of America (AGC), the American
Subcontractors Association (ASA), and the Associated Specialty Contractors (ASC) approved a
‘joint” position concerning retainage practice as follows:
o Whenever possible, retainage should be eliminated or reduced.
o If'the need for retainage cannot be eliminated, an acceptable alternative form of security
in lieu of retainage may be used.
e If retainage is required, the percentage retained should be as low as possible.
o Where retainage is held, the percentage level should be the same for subcontractors as
Jfor the prime contractor.
o  Early (including line item) release of retainage should be enconraged.
o Reduction in retainage and release of retained funds should not be delayed because work
under change orders has not been completed.
o When retainage is used, retained amounts should be deposited in an escrow account
which bears interest inuring to the coniractor and subcontractor in their respective
shares. (AGC/ASA/ASC, 2003)

Impact of Retainage

Even though there has been considerable evolution of retainage policy, there remains a spirited
debate on the merits of its practice. Proponents argue that it provides financial protection for the
owner and ensures performance while imposing minimal financial hardship on contractors.
Opponents submit retainage reduces competition and increases project cost, provides a financial
disincentive for timely completion of the work, and places a severe financial hardship upon
contractors and subcontractors.

Impact on Construction Cost

Proponents of a reduction or elimination of retainage argue that retainage reduces competition
and increases the cost of construction. In 1999 the American Subcontractors Association (ASA,
1999) conducted a national survey of its membership on retainage practices. In that study they
found that 91% of their membership are more likely to pursue a project if no retainage is
withheld. Also 69% of the responding subcontractors indicated they would lower their bid by an
average of 3.1% if the project did not require retainage. ASA’s conclusion was that owners and
contractors utilizing retainage on their project(s) reduced competition and increased price
(Mendes, 2003). Studies by Meir (2002) and SECG (2002) found a similar relationship between
payment and price.
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and collective performance on the project. Its use tends to indicate a lack of trust promoting
adversarial relationships while lowering or eliminating retainage improves the working
relationship (Ahmad and Barnes, 1994). The elimination of retainage facilitates project partnering

thereby encouraging the alignment of project goals, which is essential for performance
improvement (Egan, 1998; Harrell, 2003).

SCEG (2002) contends “there is no evidence to link the existence of retentions to the elimination
of defects or enhanced levels of performance” (SCEG, 2002:6). ASA’s 1999 survey reached a

similar conclusion. It found that retainage was not a motivating factor in the completion of the
work for 80% of its membership.

In addition, opponents lament that retainage practices treat performing and non-performing
contractors in the same manner thereby reducing is effectiveness. Many argue that retainage
provides an incentive to delay completion of the work to minimize the contractor’s financing
cost. Opponents also submit that retainage is not an owner’s only, or most effective, option to
induce performance or correction of faulty work (SECG, 2002). They argue a more successful

option is to withhold a portion of the progress payment(s) until the specific performance problems
are remedied (ASA, 2003a; Lathrop & Gage, 2002).

Financial Impact on Contractors and Subcontractors

ASA’s 1999 study found that 92% of the respondents noted retainage a serious problem facing
their firm. Many of the respondents harbored a great deal of frustration concerning collection of
retainage. Having these funds tied up for months, if not years, increased their cost of doing
business, reduced their ability to take on additional work, and diverted management’s efforts |
toward collection efforts. It also exposed the firm to the risk of continued solvency of the owner
until collection. SECG noted that “construction was financed bottom-up - therefore the weakest
and smallest firms (with the poorest access to credit) bear the financing burden™ (2002:6). They
found that many of the subcontractors bearing the financial burden felt the reason retainage
practice persisted is that it remains a source of interest-free financing for an owner. What was
particularly offensive to some was that if a contractor reported income based upon the percentage
of completion method, they were actually paying income tax on funds not yet received, thereby
further aggravating the cash flow burden (Barr, 2002).

Ahmad and Barnes’s (1994) Florida study yiclds similar findings. It concludes that retainage
reduces profitability, increases borrowing costs, precludes investment in additional work or
equipment, and increases contractor bankruptcies. OPPAGA’s (2000) investigation into retainage
practices at the request of the Florida legislature supports this earlier study. but finds that the
reduction, or climination, of retainage may have some adverse effects. Restricting subcontractor
retainage would encourage suretics to become more defensive and underwrite fewer
subcontractors needing payment and performance bonds. This in turn would increase contractor
risk, resulting in micro management of the subcontractor (or contractor) and/or the reluctance to
contract with firms unfamiliar to the parties thereby restricting competition.

Retainage Alternatives
Downs (2002), in a recent article titled “Big owners liken retainage reform to terrorism, " points
out that resistance to changing retainage practice in the private sector is high and OPPAGA

(2002) found that this reluctance to change extends to public agencies. However, in spite of
industry resistance, retained percentages are trending down and retainage alternatives are often
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appearing in legislation and industry practice. Over the past couple of decades legislators have
enacted prompt payment statutes, the Federal government has adopted a zero retainage policy,
and many states have reduced their retained percentage on public work with some even extending
statutes to the private sector. In addition to these trends, alternatives to the standard retainage
practices have started to take hold. The payment of interest on retained funds, retainage escrow
accounts, substitution of securities or bonds, line item release, and limiting the amount of
retainage that a contractor can withhold from a subcontractor are some of the more commonly
emerging alternatives.

Payment of Interest

Proponents of change in retainage practice claim there is a national movement to require interest
on retained funds (TCA, 2001). AGC/ASC/ASA’s 2002 Joint Position on Retainage states
"Where retainage is used, retained amounts should be deposited in an escrow account, which
bears interest, accruing to the contractor and the subcontractor in their respective shares." The
general consensus emerging within the industry is "once earned, amounts held m retainage shounld
benefit the subcontractor (or contractor)” (OPPAGA, 2000:7). Currently two-thirds of the states
require interest on retainage or permit sccurities with interest accruing to the contractor on public
work and five states have extended interest requirements to private work.

Escrow Accounts

With this approach, retainage is placed in escrow accounts that prevent unwarranted expenditure
or diversion of the retained funds. This practice can also place the retained funds out of the reach
of creditors should the owner experience financial difficulties. An escrow account generally
involves two types of expense that must be borne by one or more of the parties — the cost of
administering the account and the cost of financing the escrowed funds. Currently 14 states have
legislation regarding escrow accounts for retainage with three states extending this protection to
private work (Stockenberg & Limbaugh, 2002).

Substitute Securities

Substitution of securities is essentially a process whereby the contractor (and/or subcontractor)
substitutes securities in a form acceptable to the parties in lien of the owner withholding
retainage. Curently more than 40% of the states have regulations permiiting the substitution of
securities for retention on public work and three have extended this practice to the private sector
(Stockenberg & Limbaugh, 2002; Mendes, 2003).

Line Item Release

Construction retainage is generally withheld starting with the contractor’s first progress payment
on the project and held until final completion of the project some months or even years later. This
practice places a severe financial burden on those subcontractors, such as excavation or
foundation contractors, whose work is completed early in the project (OPPAGA, 2000; SLRC,
2002). Line item release of retainage is a practice whereby retained funds are released when a
separately identifiable portion of the work is satisfactorily completed. Seven states currently have
statutes permitting this practice on public work and one state, New Mexico, passed legislation in
2001 requiring line item release of retainage on private work (Stockenberg & Limbaugh, 2002).
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Retainage Abuse

Even though retained percentage rates arc trending down and retainage alternatives are gaining
popularity, retaining funds for work performed is still a significant operating challenge for the
construction contracting community. The practice presents a financial burden, especially to small
and medium sized contracting entities, and can be a source of financial abuse (SCEG, 2002;
Stockenberg, 2001a).

As referenced earlier, ASA’s 1999 study found that 92% of the respondents noted that retainage
was a serious problem facing their firm. In this study, the average amount of retainage receivables
‘on their books’ was $620,025 with an average age of 160 days but ranging up to 481 days. Three
years later the problems and concerns persist. ASA’s 2002 national survey of its membership
found that 93% viewed retainage practices a serious or somewhat serious issue with slow final
payment of retainage as a serious or somewhat serious issue for 95% of its membership.
Additionally, slow payment was the most serious issue for 17% of the respondents which was up
from 5% in 2000 (ASA, 2002).

Similar surveys were performed in several states in 2003 with comparable results. Ninety- three
percent (93%) of ASA’s membership in Ohio viewed retainage a serious or somewhat serious
issue and 91% responded similarly for slow final payment. In Mississippi it was 92% and 83%

while Ohio respondents indicated 94% and 94% respectfully. Colorado and Phoenix had similar
results (ASA, 2003b).

An early UK study found that twenty-five percent (25%) of retained funds were never paid and a
majority of the remaining retention was often paid late (Reading Construction Forum, 1998).
Similarly, a study by Hughes ef al (1998) found that payment of contractor and subcontractor
retainage was often delayed and posed a serious problem for the industry.

Delays in the recovery of retention are often not justified as evidenced from a study
commissioned by The Building Services, Research and Information Association (BSRIA) in
2002. The BSRIA study by Samuelson and Gooding (2002) investigated 27 cases and found only
one with justifiable cause to hold the retained sums.

SCEG’s (2002) investigation identified a number of instances of retention abuse including long
delays in recovery of retained funds, the use of retained funds to unjustly offset alleged poor
quality work, delaying retention payment to encourage a reduction in the amount of final
payment, and the use of retention to offset charges or delays unrelated to the subcontractors work
on the project. BSRIA’s study identified common categories of retention abuse, including:
o Long delays in the recovery of retainage. In its study final payment of retained funds was
often in excess of two years after completion of the project.
e Continuing to hold retained funds due to poor performance of others.
Using retained funds to induce subcontractors into final settlement with unfavorable
terms for the subcontractor (Samuelson and Gooding, 2002).

Opinions Vary

However, opinions on retainage and its impact and/or abuse often depend on one’s vantage point.
Most all agree that retainage practice has an impact upon the parties and the construction process,
but whether its influence is favorable or unfavorable in large part depends upon perspective and
contractual position. The polarization of opinion is evidenced in a 1994 study involving public
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Figure 1: Retained Percentages

Architects, construction managers (CM), contractors, and subcontractors were also asked to
provide input concerning the retained percentage on their projects. Table 3: Retained Percentages
— Owner’s Agents & At-Risk Builders tabulates their response. As evidenced in Table 3,
architects, CM’s, contractors and subcontractors were involved in a limited number of projects
where no retainage was held (only 16%, 9%, 12%, and 12% respectively). Conversely, three-
quarters or more of the projects for these participants had retainage of 5% or greater.

Table 3: Retained Percentages — Owner’s Agents & At-Risk Builders

Retained Percentage % @ Arch CM GC Sub
Comp.

10% for the contract duration 10.0% 30% 38% 37% 67%

10% till 50%, then 5% on the remainder 7.5% 17% 17% 8% 6%
10% till 50%, then 0% on the remainder 5.0% 20% 22% 20% 7%

5% for the contract duration 5.0% 9% 11% 19% 7%

5% till 50%, then 0% on the remainder 2.5% 3% 3% 3% 1%

2.5% for the contract duration 2.5% 1%

1.0% for the contract duration 1.0% 4% 1%

None 0% 16% 9% 12% 12%
Average retained % during the project 6.99%  8.00% 7.29% 8.27%

The average retained percentage during the life of the project ranged from 6.99% to 8.27% - a
retainage rate similar to the average noted by private owners. This cormrelation is somewhat
predictable because approximately 75% of all new work in the US is for the private sector. The
most significant variation in the data collected from this group is the concentration of projects
with 10% retainage. Two-thirds (67%) of the subcontractors’ projects have 10% retainage versus
only approximately one third of the projects for the other categories in this grouping. A statistical
comparison between general contractors and subcontractors supports the assertion that the
retained percentage is greater for subcontractors.

Use of Alternative Retainage Practices
In the next section of the questionnaire, respondents were asked to indicate how often they

encountered alternative retainage practices on their projects. These alternative practices arc
grouped into four general areas: 1) the substitution of financial instruments of guarantees, 2)

Senate CfctiTve&%Qoln:mittee
iy =

Attachment 7’ g)




and 5) the perceived fairness of retainage practice. The mean response for each question was
calculated and statistical comparisons were evaluated. A summary of the findings is presented in
the following sections.

Owner Benefits / Detriments

In the first category, Owner Benefits/Detriments, owners, architects and construction managers
(hereafter referred to as Owners/Agents) had general agreement on the benefits and detriments of
retainage. The trio felt retainage provided financial protection for the owner and was not
employed primarily to provide a source of interest free financing for the owner (a position most
strongly voiced by the owners). However, Owner/Agents were neutral on whether retainage
provided a buffer for overvaluation of the work installed, maybe in part because they believe that
retainage encourages front-end loading.

Similar to the position held by Owners/Agents, contractors and subcontractors believe that
retainage encourages front-end loading. In addition, they believe that retainage does not provide a
‘buffer’ against overvaluation. However, subcontractors feel strongly that retainage does not
provide financial protection for the owner and that the primary reason owners withhold retainage
is to provide interest free financing whereas, general contractors as a group are neutral on this
issue. However, when the contractors that self-perform a majority of their work are analyzed

separately, the data reveals sentiments for this group approaching those of the subcontracting
community.

The effect of retainage on competition and pricing is also split. Owners/Agents do not believe that
contractors and subcontractors are less likely to pursue a project if retainage is being withheld.
However, that is not an opinion shared by Construction Managers at-Risk (CM at-Risk), General
Contractors (GC), or Subcontractors as noted in Table 5.

Table 5: The Effect of Retainage on Competition and Pricing

Question CM at-Risk GC Sub
Are you more likely to pursue contracts where no ” o o
retainage is held? (% selecting Yes) S5b SR% 8%
. . . t?
'\E/ould your price be lower if no retainage was held? 60% 50% 71%
(% selecting Yes)
How much lower would your price be? 2.4% 2.2% 3.6%

Over 65% of CM at-Risk, 58% of the GC’s, and 85% of the subcontractors indicated that they
would be more likely to pursue projects where no retainage was withheld. In addition, 60% of the
CM’s at-Risk, 50% of the GC’s, and 71% of the subcontractors noted that their price would be
lower if no retainage were held. When asked to quantify how much lower, CM’s at-Risk advised
2.4%, GC’s 2.2%, and subcontractors indicated 3.6%. “Owners would be amazed how much
smoother and cost effective a project gets built when you eliminate retainage,” stated one
respondent. In deference to the opinion of owners and their agents, the financial protection that
owners believe retainage provides has a price — reduced competition and increased project cost.
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Timely & Full Payment of Retainage

Owners and their agents strongly believe that retainage is paid in full on each project. However,
construction managers at-risk, general contractors, and subcontractors (at-risk builders) state that
they receive 100% of their retainage on only 89.6%, 93.8%, and 89.6% of their projects
respectively. There apparently is a disagreement on the definition of paid in full. In addition,
there is a wide divide on the timeliness of payment. Owners, architects, and construction
managers submit that retainage is paid promptly upon completion, whereas at-risk contractors and
subcontractors claim it is not. Here it appears there is a disagreement on the definition of prompt
payment.

To aid in the assessment of the timeliness of payment, at-risk contractors and subcontractors were
asked to provide specific information on the collection of retainage. Their responses are tabulated
in Table 6: Retainage Collection Period. Construction managers at-risk claimed the collection of
final retainage ranged from 15-180 days with an average collection period of 98 days after
completion of the work. General contractors indicated their collection period ranged from 30-400
days with an average of 99 days, and for subcontractors it ranged from 30-400 days with an
average of 167 days to collect final retainage after completion of the work. The longer period for
subcontractors may be attributed, at least in part, to 1) general contractors typically releasing
subcontractor retainage only after receipt from the owner and 2) as noted earlier by the
respondents, the release of retainage on work completed early in the project is seldom
incorporated into contracts.

The at-risk builders were also asked the longest period they have waited for final retainage on a
project. Construction manager’s at-risk ranged from 45-1000 days with an average of 620 days,
contractors ranged from 45-1825 days with an average of 365 days, and subcontractors ranged
from 60-2500 days with an average of 529 days to collect final retainage.

Table 6: Retainage Collection Period

CM @ Risk GC’s Subcontractors
Range | Ave Range | Ave Range | Ave

Retainage Collection Item

Days after completion to collect final
retainage

Longest wait for final retainage (in days) 45-1500 | 620 | 45-1825 | 365 | 60-2500 | 529

15-180 | 98 | 30-400 | 99 30-900 | 167 | EMSAEERREEEEY

When the parties were asked if slow payment of retainage was a serious problem, at-risk
contractors, subcontractors, and even construction managers indicated it was a concern. The
degree of concern for slow payment progressively ranged from construction mangers’ at risk
‘slightly” agreeing that slow payment is a serious problem, to general contractors’ with moderate
agreement, to subcontractors’ voicing strong support of the statement with an average response of
6.80 on a 7-point scale. Surprisingly, owners and architects were neutral on this issue. Even they
did not believe that slow final payment of retainage was not a serious problem.

236)
Senate ngnerce Committee
705

Attachment 7’ / /




for the substitution of a letter of credit. In general, at-risk builders are not enthusiastic about
swapping credit instruments, but favor the substitution of bonds.

Compensation or Protection of Retained Funds

At risk builders strongly support payment of interest on retained funds and the use of escrow
accounts. Contractors and subcontractors would also like to see the Certificate of Occupancy
withheld until retainage is paid.

Owners and their agents do not support the payment of retainage prior to receipt of the Certificate
of Occupancy. Owners also do not support the payment of interest on retained funds while their
agents are neutral on this issue. However, owners do not oppose the use of escrow accounts and
both of their agents support its use.

Early Release of Retainage

Only subcontractors support the release of their retainage even if the owner has not released the
retainage to the contractor. CM’s and at-risk builders support line item release of retainage while
owners and architects are neutral on this approach. However, all parties support the release of
retainage for subcontractors completing work early in the project. A procedure suggested by one

respondent was to “release the subcontractor’s retainage when the following trade is able t
initiate work for that portion of the project.” -

Prompt Payment and Retainage Legislation

At-risk builders support statutes limiting the maximum percentage of retainage that can be
withheld while owners and their agents are neutral on this matter. However, Owners, architects,
CM’s, CM’s at-risk, general contractors, and subcontractors support statutes requiring the prompt
payment of retainage.

Additional Alternatives offered by the Respondents

Additional alternatives to traditional retainage practices offered by the respondents fall into six
general categories. These include the selection of quality team members, variations on its
application to work packages, providing the opportunity to price retainage policy, application of
retainage for non-performance, the use of retainage as an incentive, and the withholding or
allocation of funds for project closeout activities.

Involve Quality Team Members: A number of the respondents, including some owners, shared
the opinion of one subcontractor that “the best alternative to retainage is for owners and
contractors to do their due diligence and only select quality contractors.” An often-repeated
suggestion was that owners should “prequalify contractors based on their size and experience and
then award projects based on a combination of price and contractor rating”. Many felt that if
quality contractors and subcontractors were involved in the construction process, retainage would

be unnecessary. “There is really no need for retainage if contractors are pre-qualified before being
invited to bid” noted one respondent.

Retainage Incentives: Closely aligned with the involvement of quality builders was the suggestion
to establish a retainage policy that provided performance incentives, rather than universal
punishment. “First of all hire contractors that you can trust from previous experience. Pay them
fair and insist on quality and schedule and only give them future work if they perform” was a
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early in the project. None of the partics oppose statutes limiting the maximum retainage
percentage. Additionally, owners and their agents along with contractors and subcontractors,
support statutes requiring the prompt payment of retainage.

CONCLUSIONS AND RECOMMENDATIONS

There are essentially two camps, with often contrasting positions on the impact, or influence, of
retainage practice. Owners and their agents essentially believe that retainage provides needed
financial protection with no adverse consequences for the owner while at-risk builders submit that
retainage is an unnecessary practice that affords the owner little, or no, protection while placing a
severe financial burden on contractors and subcontractors. However, based on the findings of this
study, both of these positions may be difficult to defend.

Financial protection for the owner is certainly a legitimate concern when you consider the high
risk nature of construction and the fact that owners are extending payment during construction for
a partially completed ‘product’. However, owners primarily view the protection that retainage
affords as materializing only when the project nears completion. Owners and their agents do not
believe that retainage provides a financial buffer for overvaluation of the work during
construction, in part because they believe that retainage encourages front-end loading. In
addition, they view retainage as having marginal impact on contractor performance and believe it
provides minimal incentive to ensure quality work. This limited impact on performance may be in
part because at-risk builders, as well as architects, believe that retainage treats good and poor
performers the same, thereby providing minimal incentive to perform. However, as the project
nears completion, owners and their agents firmly believe that retainage encourages the correction
of defects, expedites closeout documentation, and ensures completion of the punchlist. In essence,
they view retainage as providing effective leverage for the correction of deficiencies and closeout
of the project as opposed to providing financial protection or having a substantial impact on
performance during the construction period.

However, the perceived protection that retainage provides has a price. Retainage by its definition
is the withholding of the funds for portions of the work already completed. Retained funds
represent revenue that has been earned by contractors and subcontractors in performance of the
work. In essence, retainage requires builders io provide partial funding for the project during
construction. For owaers and their agents to maintain that the owner has use of this financing at
zero cost is neither logical, mor supported by this and carlier studics. The findings of this study
support the assertion that retaimage policy mfluences a contractor’'s and subcontractor’s
willingness to bid, as well as the price for their portion of the work. Retainage reduces
comgpetition and increases the cost of a project — a position in harmony with economic theory.
General contractors submit the increase in contract price is 2.2% while subcontractors claim it is
3.6%. However, the actual impact would be relatively easy to assess if owners did as suggested
by respondents in this study who recommended that owners adopt a policy requiring contractors
and subcontractors to price the project’s retainage policy upon submission of their bid. If Owners
implemented this approach, the actual impact of retainage policy — the price owners are paying
for any perceived or actual financial protection — could be ascertained for each project.

An additional impact of retainage is its negative influence on project relationships. At-risk
builders feel that eliminating, or reducing, retainage facilitates project relationships and
encourages the alignment of project goals. In contrast, owners and their agents do not believe the
implementation of retainage has an adverse influence on the contracting team. However, the only
subset of the owners group that has extensive experience with ‘zero’ retainage projects are
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representatives of federal agencies and they support the at-risk builders’ position. The majority of
these federal agents believe the elimination of retainage has a favorable impact on project
relationships. As the construction industry continues to evolve toward an operating environment
where effective Owner-Architect-Contractor relationships are essential to reach project
objectives, retainage policy may take on added significance.

Contributing to the adverse impact that retainage may have on project relationships is perceived
retainage abuse. At-risk contractors and subcontractors assert slow payment of retainage is a
serious problem. They submit that they do not receive full payment of retainage on approximately
10% of their projects and sometimes have to wait one to two years after completion of the work
for receipt. Even construction managers, as OWners’ agents, view slow payment of retainage as a
concern and surprisingly, owners themselves didn’t claim it was nof a serious problem.
Compounding this problem is that contractors and owners use retainage to induce settlement.
Contractors use it as leverage against subcontractors to induce settlement on unfavorable terms.
And even the owners’ agents (architects and CM’s) concur with at-risk builders that retainage is
often used as leverage by the Owner to resolve contractor claims or changes for extra work.

To facilitate financial protection, enhance performance, and improve project relationships Owners
may want to reevaluate retainage policy and align it with the suggestions of some of the
respondents. To provide financial protection to ensure project completion owners could
prequalify project participants and require contractors to establish line items on the schedule of
values for closeout and demobilization activities. In addition, funds could be withheld for
defective work — a contractual right that most owners already possess. To encourage performance
owners could adopt a policy that gives at-risk builders an incentive to perform, rather than
negative reinforcement. Retainage could be withheld only if the contractor falls behind schedule
or is not meeting its contractual obligations. It may be in an owner’s best interest to adopt the
federal government’s philosophy that “retainage should not be used as a substitute for good
contract management, and the contracting officer should not withhold finds without cause

Despite the polarization on retainage policy the continuing efforts of the American
Subcontractors Association (ASA), the American General Contractors of America (AGC), and
the Associated Specialty Contractors (ASC) at the Federal and State level have yielded results.
Federal agencies are more likely to embrace a zero retainage policy and the average retained
percentage on public work, at both the Federal and State level, is significantly lower than the
average of 7.6% on private work. However, this disparity may lessen in the future because, as’
evidenced by this study, even private owners do not oppose reducing retainage to 5%.

This study found additional evidence that the industry is moving toward a more balanced
approach to retainage policy that addresses the legitimate needs and concerns of the parties.
While alternatives to traditional tetainage practice still have limited application, support is
present on several fronts. This study confirmed that all of the parties support the release of
retainage for work completed early i the life of the project and legislation to ensure prompt
payment. Additionally, none of the parties oppose statutes limiting the maximum percentage of
retainage. This study also found that the Owners’ agents (along with at-risk builders) support the
use of escrow accounts and do not oppose the payment of interest on retained funds. Changing
attitudes coupled with legislative initiatives affecting both the public and private sector are

reinforcing, and in some cases mandating, the acceptance of alternatives to traditional retainage
practice.
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February 1, 2005

The Honorable Karin Brownlee

Kansas State Capitol Building, Room 136 N
300 sw 10

Topeka, Kansas 66612

Dear Senator Brownlee,

March 3, 2004, I was honored to be able to testify in
front of your committee concerning the “Kansas Fairness
in Private Construction Contract Act” and for the second
time we did not have enough support to enact this

legislation. However, I do recall a comment made to me
at a House Committee hearing, be persistent because if
the legislation is worthy, you will prevail. So here I

am again asking for your support as well as the support
of this Committee to support and recommend the passage of
this Act.

At present, most of the contracts we sign contain
payment provisions that simply states that the General
Contractor will pay the Subcontractor within 7 days after
they have received payment from the Owner, however
Subcontractors and Suppliers do not know when the flow
down process starts thus making it very difficult to
manage cash flow for the day to day operations.

Retention Reform is long past due, Owners and
Contractors are using Subcontractors to finance this part
of the project interest free and putting a real hardship
on those that can at least afford te do so.

We again ask for your help by setting minimum
standards for Owners, Contractors and their
Subcontractors by passing this Fairness in Contracting
Act.

SincerEly,L/-lalw/W

Dan M. Haake

29 EE 63 RD TERRACE

RAYTOWN MISSOURI 64133
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Testimony of Kathy Tolle, Vice President, the Kansas City Div. Inc.
Proponent of Senate Bill 33, The Kansas faimess in private construction contract act.
February, 1, 2005

Good Morning, Chairman Karin Brownlee, Chairman Nick Jordan and member’s of the
Commerce Committee. My name is Kathy Tolle, Vice President of Operations for the National
Association of Credit Management Kansas City Division, located in Overland Park, Kansas.
Our association represents over 100 construction material manufacturers and distributors in
the state of Kansas.

Our purpose today is to lend support to the Senate Bill 33. With provisions for
Prompt payment, the Right to stop work, the Venue Requirement, the limits on retainage as
they pertain to commercial construction.

Senate Bill 33 will bring order to an industry that is caught up in chaos. Current
general contractor payment practices create undue financial hardships on their sub-
contractors and suppliers, resulting from delays in payment for materials or labor creating
loss of income and a deterioration of customer relationships. The bill is not asking for spacial
treatment only fair treatment for the smaller or perhaps less sophisticated sub-contractor
who relies greatly on good faith when signing one sided contracts to obtain business.

Senate Bill 33 provides the contractor, subcontractor and suppliers fair treatment in
undisputed request for payment.

Our goal is to protect the typically smaller and more volatile Kansas companies who
may or may not be able to financially fight for due payment and whose livelihood depends on
prompt payment for work performed.

Credit depends on the ability and willingness of a customer to pay. Without that
credit is meaningless. Help us support our state’s construction industry with fair payment
consideration to contractors, subcontractors and suppliers and pass Senate Bill 33.

T_hank you for your interest and attention.

Senate Commerce Committee
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Kathy
Damron
(785) 235-2525 919 SOUTH KANSAS AVENUE Topeka, Kansas 66612-1210

(785) 354-8092 FAX
E-MAIL: MKDTopeka@aol.com

T Senate Commerce Committee

FROM: Kathy Damron, Kansas City Kansas Area
Chamber of Commerce

RE: Support for Senate Bill 33

DATE: February 1, 2005

The Kansas City Kansas Area Chamber of Commerce
appreciates the opportunity to appear before you in support of
Senate Bill 33, enacting a prompt pay in private construction
act.

The proposal under consideration has the support of the
businesses and individuals who participate in the KCK
Chamber. Brought to the chamber’s consideration by
members of the American Subcontractor’s Association, this bill
brings forward good business practices for inclusion in state
statute. If enacted, Kansas would join the list of some 18
states where prompt pay laws govern contractors and
subcontractors. In the Kansas City area, the state of Missouri
operates under prompt pay laws, although they are less
stringent than those embodied in this proposal.

We urge the Senate Commerce Committee to give full,
thoughtful consideration to this measure. Many small Kansas
companies who may not be able to fight for due payment
would benefit greatly by consideration of this measure.

Thank you for your interest and consideration.

Senate Commerce Committee
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January 31, 2005

The Senate Commerce Commitiee

Hon. Karin Brownlee & Nick Jordan, Chairpersons
Kansas State Capitol Building

Topeka, Kansas 66612

Senate Committee Members:
Jim Barone, Jay Elmer, Laura Kelly, Roger Reitz, Jean Schodorf, Susan Wagel, david Wysong

Re: Senate Bill 33 — Kansas Fairness in Construction Contracts Act

My name is Thomas E. Farrar, president of Advanced Building Systems, Inc. I'm representing
my company and the American Subcontractors Association. My company is a subcontracting
firm. We provide material, as well as labor on construction projects.

I’ve been a member of the American Subcontractors Association for approximately 9 years. As a
member of the Board of Directors of the Greater Kansas City Chapter of the American
Subcontractors Association, I value my position greatly, and the knowledge the association has
brought to the table for me and other members. The association is doing great things for the
subcontractors in Kansas City, as well as across the nation, especially with regards to legislative
issues. The association has been an invaluable tool for subcontractors and remains so today. I'm
here today to show my support for Senate Bill 33, as well the support of the American
Subcontractors Association.

Senate Bill 33 and what it stands for, is long overdue. I've been a subcontractor in Kansas City
since 1987. In that time, I’ve reviewed my share of unfair construction contracts. I’ve
experienced slow progress payments, been subjected to unfair back-charges to my contract for
delays caused by others, and have experienced the long, drawn out wait for retainage on
completed projects, as well as other unfair business practices or language in a contract. At the
present time, [ have no recourse or remedy contractually to avoid these items, with the exception
of filing a mechanics lien, which typically creates dissension between us and the party we have
contracted with.

The items I mentioned above do nothing but cost my company money in the way of finance
charges, and thus reduce my cash flow. Meanwhile, my bills keep coming in, and my suppliers
and subcontractors expect be paid on time, not to mention my employees. If I were slow paying
with my bills, it would seriously damages my ability to hire reliable employees, subcontractors,
and to procure the material I’ve contracted (agreed) to furnish.

(cont. pg 2) Senatiﬁo’rr]rrler) ecg)ommlttee
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Many times, the only way to stay current with my subs and suppliers is to borrow money, and as
a small business, it’s difficult at best, and not getting any easier with bank or lending institutions
regulatory requirements and changes, and the banks expectation of being paid on time, or face
the possibility of incurring serious delinquent interest charges. It’s a fact that no bank will lend
money without charging interest for it and for late payments. Senate Bill 33 will eliminate much
of this burden, and sometimes nightmare.

We will assuredly have opposition to this bill, opposition from some parties or entities that
SB33 will also benefit. I cannot understand how anybody could argue against fair and prudent
business practices. We’re all taught at a very young age not to lie, cheat, or steal, but in many
ways, in my opinion, that is what some construction agreements allow. As a business man and
subcontractor, I'm only asking to be paid on time the money that is due me for my and my
employee’s honest, hard work, and not be responsible for or affected by others mistakes or short
comings on a construction project.

We enter into agreements with general contractors most of the time. Typically, our agreement is
contractually tied into the general contractor’s agreement with the owner, yet in many instances,
the general contractor has his own language in our contract that is contrary to theirs with the
owner, and unless you spend hours upon hours researching the owner/general contractor
agreement, and all it’s supplemental conditions, you may not ever be aware of how the
agreements differ. I’ve even experienced some general contractors getting upset or delaying, and
even refusing to furnish a copy of their agreement with the owner, even though they are
obligated to furnish a copy of that agreement because our contract is directly tied in with theirs
and the owners. Why ? You can probably come to your own conclusion. I am not here to “bash”
general contractors or any others for that matter, but simply want a fair, level playing field in the
construction industry, which I would like to be a part of for many years to come.

Those who are opposing this bill will say that it will influence their decision on whether to do
business in Kansas. These same companies, some of them global, multi-million dollar businesses
do business in most, if not all of the states that have fair construction legislation on the books.

In all walks of life, change is inevitable. It doesn’t matter whether it’s personal or in business.
It’s time for a big change for subcontractors and subcontract agreements. It’s time to do away
with the status quo, “business as usual mentality”. The change SB33 will bring about will do just
that, make construction agreements fair for all parties involved. Subcontractors should not be in
the banking or finance business. We’re here for a specific reason, to perform a specific part of a
total construction project, as a team player, not a “catch all” for others involved up stream, to
improve their cash flow and reduce their costs of doing business. The change will be hard to
swallow for some, because the benefits of the “status quo™ have been so good for so long for
those who are on the other end of the subcontract agreement.

(cont. pg 3) Senate r()?rﬁzn F‘lerce Committee
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I sincerely appreciate your time and prudent evaluation of SB33, and all the testimony and letters
you have received and reviewed these past few months. What we want is not unheard of and it’s
certainly not wrong to expect fair business practices for all parties involved in the construction
industry and in construction agreements. As a matter of fact, it’s the law in many other states.
You can make that change for Kansas by voting in favor Senate Bill 33. You will not only
benefit those of us business owners contracting in the great State of Kansas, but also our
employees, and will join many other states that have mandated fair construction agreements and
practices. What a wonderful, exciting chapter of Kansas history the passing of Senate Bill 33 will
be.

Thank you very much for your consideration !

Respectfully Submitted,

Thomas E. Farrar
Advanced Building Systems, Inc.
Sb33.test.1-31-05

MEMBER
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American
Subcontractors
Assodation, Inc.
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