Approved: February 15, 2005
Date
MINUTES OF THE HOUSE TAXATION COMMITTEE

The meeting was called to order by Chairman Kenny Wilk at 9:00 A.M. on February 3, 2005 in Room
519-S of the Capitol.

All members were present except:
Representative Lana Gordon- excused
Representative Bruce Larkin- excused

Committee staff present:
Chris Courtwright, Legislative Research Department
Martha Dorsey, Legislative Research Department
Gordon Self, Revisor of Statutes
Richard Cram, Department of Revenue
Rose Marie Glatt, Committee Secretary
Conferees appearing before the committee:
Randall Allen, Executive Director, Kansas Association of Counties
Erik Sartorius, The City of Overland Park
Don Moler, Executive Director, League of Kansas Municipalities
Douglas J. Patterson, Property Law Firm, P.C.
Christina M. Wilson, Executive Director, Kansas Building Industry
Dave Holtwick, Home Builders Association of Greater Kansas City
Gabe Brown, Brown Midwest, Kansas City (no written testimony)
Others attending:
See attached list.

The Chairman explained the committee rules for introduction of bills for an exempt committee. If a member
of the Taxation Committee wished to introduce a tax bill, that would be allowed. If a committee: member
wished to introduce a non-tax bill, the Chairman requested that they submit the bill to him first for perusal
by leadership. If it appeared to be a bill that would not come back to the Taxation Committee, the
representative would be obligated to speak with the Chairman of the appropriate committee and obtain a
commitment that they would hear the bill. If they did not plan to hear the bill, he respectfully requested that
the bill not be introduced due to time constraints and work load of the legislature.

The Chairman opened the floor for bill introductions.

Chairman Wilk made the motion to introduce a bill concerning the Plainville Rural Hospital District #1.
Representative Owens seconded the motion. The motion carried.

HB 2023- Classes of cities for sales tax purposes; uniformity

Mr. Courtwright briefed the committee on the background of an Interim Special Committee on Assessment
and Taxation (Attachment 1). The conclusion of two interim committees is that in 1960 a constitutional
amendment was adopted that explicitly granted the legislature power to uniformly limit or prohibit taxation
by cities and to establish up to four classes of cities for that purpose. The committee also found that the
Legislature in the early 1990's had inadvertently exceeded the permissible number of four classes of cities,
that resulted in a 1996 court decision that effectively granted cities the power to charter out of many of the
provisions and requirements in the local sales tax law. The intent of the bill was to consolidate all the cities
into two classes and grant some cities and counties additional taxing authority that they do not have currently.
It deals with local sales taxes only.

The Chairman opened the public hearing on HB 2023.

Randy Allen, Executive Director, Kansas Association of Counties, appeared on behalf of the Board of
Atchison County Commissioners to request an amendment to add an additional purpose in the delineation of
eligible uses for countywide sales tax revenues. That additional purpose would be “the costs of constructing

or operating an emergency communications center’” (Attachment 2).

Erik Sartorius, The City of Overland Park, appeared in support of HB 2023 but with a desire to add language
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that would satisfy the Legislature’s and the Department of Revenue’s desire to ensure that the local sales tax
laws are returned to uniformity. The concern of Overland Park is that any taxing authority lawfully created
under home rule authority must be retained by cities, they must “remain whole” (Attachment 3). A balloon
is currently being crafted to that end.

Don Moler, Executive Director, League of Kansas Municipalities, appeared in support of HB 2023, with
amendments for the purpose of achieving uniformity in the local sales tax act, while at the same time retaining
the local sales and excise tax authority currently vested in cities across Kansas (Attachment 4). The three
amendments are: (1) page 8, line 37, which provides that a local sales tax can also be levied in the amount
of .25%, .5%, .75%.1% with additional amounts of 7.125%, 1.25% 1.5% or 1.75%, (2) page 11, line 41,
subsection (b) existing language would be struck and the following would be inserted All alternative
apportionment formulas between any county and each city located therein and in place prior to July 1, 2005
shall remain in effect, (3) a new section 6 would be placed on page 15 that would remove the statutory
prohibition against the levying of excise taxes by cities.

In response to a question Mr. Moler stated that the maximum effective sales tax rate that could be assessed
would be 3.75% for city/county and 5.3% for the state. Every local sales tax must be voted in by the citizens.

Gabe Brown, Brown Midwest, Kansas City, appeared before the Committee as a real estate land developer
in Johnson County (no written testimony). He expressed concern over the amount of excise taxes collected
by cities with no accountability for those funds. He requested that some kind of accountability be required by
law to enable citizens and businesses to find out how those funds are spent.

Douglas J. Patterson, Property Law Firm, P.C. appeared in support of HB 2023 and offered an amendment
(Attachment 5). The new language would be inserted as a new section and would amend that portion of the
Kansas Retail Sales Tax Act relative to excise tax and would be complementary with the other efforts being
made by the building and development industry within the State of Kansas to pay its own way in the
development process but not be a revenue source for independent expenditures not connected in any way with
the development sought to be taxed. '

Christina M. Wilson, Executive Director, Kansas Building Industry, stated that the passage of HB 2023 would
restore uniformity and clarify state law (Attachment 6). She suggested that if municipalities choose to impose
fees on development as some do now, they could continue to do so more appropriately as an impact fee rather
than an excise tax.

Dave Holtwick, Home Builders Association of Greater Kansas City, appeared in support of uniform and
consistent rules and regulations and stated that passage of HB 2023 would help remove mconsistencies they
now see (Attachment 7). He suggested forming a working group made up of representatives of the Taxation
Committee, League of Municipalities and members of the residential construction industry in order to explore
the use of impact fees and excise taxes and accountability for those funds.

When a question was raised concerning the scope of bill, Secretary Wagnon stated that HB 2023 would solve
the uniformity problem (Attachment 8). If amendments are added, and if certain kinds of things such as the
Johnson County distribution formula are grand fathered in, it is the Department’s opinion that they will not
know until they get to the Court of Appeals if they are back to the position of being out of uniformity.

The Chairman requested that members of the League of Municipalities, Homebuilders and all interested
parties meet in order to arrive at consensus of the differing issues in HB 2023. This group would be
responsible to work out details and provide language that can be offered and addressed to a sub-committee
that will be appointed tomorrow. Representative Owens requested that staff prepare a fact sheet that delineates
exactly with cities and counties would gain or lose if HB 2023 would pass, to include any amendments
presented.

The meeting was adjourned at 10:30 a.m. The next meeting is scheduled for February 4, 2005, upon
adjournment of the House.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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Special Committee on Assessment and Taxation

EXCISE TAX AUTHORITY OF MUNICIPALITIES

CONCLUSIONS AND RECOMMENDATIONS

The Committee recommends a two-fold approach to providing additional "breathing room" in
order to assure that uniformity is restored to the local sales tax law on a permanent basis. The
Committee recommends legislation which would reduce the number of classes in the local sales
tax law to two by effectively extending additional sales tax authority to a number of cities. The
Committee further recommends introduction of a proposed constitutional amendment that
would expand to ten the number of classes the Legislature may utilize for the purpose of limiting
or prohibiting taxation by cities. Finally, the Committee encourages cities to provide additional
details with respect to the utilization of development excise tax revenues.

Proposed Legislation: The Committee recommends the introduction of one bill and one

concurrent resolution on this topic. :

BACKGROUND

At the conclusion of an interim study last
fall, the 2003 Special Committee on
Assessment and Taxation recommended a
bill (SB 308) and a proposed constitutional
amendment (SCR 1615) in order to assure
that uniformity was restored to the local sales
tax on a permanent basis as it relates to cities.
(Neither of these measures ultimately was
acted upon by the 2004 Legislature.)

The 2004 Legislature did consider a bill
(HB 2834) which sought to impose certain
requirements on the wutilization of
development excise taxes and impact fees by
cities, but a subcommittee and the House
Taxation Committee recommended the bill
for interim study.

The 2004 Legislature also considered
another proposal (HB 2935) which would
have given cities, counties and school
districts earnings and income tax surtax
authority. The bill also would have granted
sales tax and intangibles tax authority to
school districts and eliminated sales tax rate
caps currently applicable to cities and
counties. Finally, various demand transfers
for local units of government would have
been repealed. This legislation also was
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recommended by the House Taxation
Committee for interim study.

The Legislative Coordinating Council
therefore directed the Special Committee to
study HB 2834 and the issues related to
excise taxes versus impact fees, as well as HB
2935 relating to taxing authority of cities,
counties, and school districts. The charge
also included the study of the uniformity of
current law as it relates to the taxing
authority of cities. The Special Committee
was asked to make any recommendations
deemed appropriate to the 2005 Legislature.

Uniformity Issues—2003 Interim Study

The 2003 Special Committee observed
that the people of Kansas, in 1960, had
explicitly granted the Legislature the power
to uniformly limit or prohibit taxation by
cities and to establish up to four classes of
cities for that purpose. (Local sales taxes
subsequently were not authorized by the
Legislature until the early 1970s.) That
Committee also found that the Legislature in
the early 1990s had inadvertently exceeded
the permissible four classes of cities, an
oversight which resulted in a 1996 court
decision (Home Builders Ass'n v. City of
Overland Park) that effectively granted cities

2004 Tavatinn
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the power to charter out of many of the
provisions in the local sales tax law. In
recent years, a number of cities have in fact
relied upon Home Builders as well as
guidance from the Attorney General to
approve charter ordinances and raise their
local sales tax rates above the maximum
authorized by state law.

The 2003 report expressed concern over
the possibility that a city could subsequently
decide to charter out of other provisions of
the local sales tax statutes requiring state
administration; barring multiple rates within
a single jurisdiction; requiring an identical
tax base with the state; or stipulating when
rates and boundaries may change. Any such
charter ordinance by a single city could
conceivably cause the entire State of Kansas
to be out of substantial compliance with the
multistate Streamlined Sales and Use Tax
Agreement. Moreover, cities ‘also could
theoretically opt out of the mandatory-
election requirement prior to the imposition
of taxes.

The Committee therefore recommended
that, because of the complexity of the local
sales tax provisions and the likelihood that
additional arguments could be made in court
with respect to the lack of uniformity, and
because of the propensity of cities to request
additional local sales tax authority from the
Legislature, the Legislature adopt a two-fold
approach to providing additional "breathing
room" in order to assure that uniformity is
restored on a permanent basis.  This
approach included SB 308, which reduced
the number of classes of cities for sales tax
purposes to two (while simultaneously
expanding local taxing authority); and SCR
1615, a proposed constitutional amendment
that would have expanded to ten the number
of classes the Legislature may utilize for the
purpose of limiting or prohibiting taxation by
cities.

A number of cities in Johnson County
sought to charter out of local sales tax
requirements in 1992 in an effort to not have
the tax on original construction labor services
as part of their tax bases. But the Department
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of Revenue refused to enforce those
ordinances on administrative grounds.
Officials from the Department have stated
that from a legal standpoint, its ability to
refuse to enforce similar charter ordinances
in the future may be much weaker in the
wake of the declaration of nonuniformity by
the courts.

The City of Wamego, for example, has
reportedly recently (June 2004) been
considering a charter ordinance authorizing
the imposition of a special 25-cent
“entertainment” tax that would be applicable
only for certain venues and events.

To the extent that cities have the abilityto
continue to charter out of KSA 12-194, which
generally prohibits them from imposing most
excise taxes other than sales and use taxes, it
also is conceivable that they could attempt to
impose various liquor, cigarette, severance or
even corporation franchise taxes.

Development Excise Taxes

One type of tax that has been successfully
imposed by cities in the wake of the
nonuniformity of the excise tax prohibition
has been development excise taxes (the
subject of the Home Builders’ case). HB 2834
is one of several pieces of legislation
considered in recent years which would have
made the development excise tax authority
visible statutorily and would seek to impose
certain requirements on cities imposing the
taxes (including a document detailing
development costs and the rational basis for
the tax and its rate be prepared prior to
imposition or modification of an existing tax;
and an annual report be prepared detailing
revenues generated and how they are
expended). Proponents complained that the
rate of development excise taxes levied by
cities does not necessarily bear a rational
basis to the added costs of development.
Opponents argued that the legislation as
written tended to confuse the development
tax with an excise fee. A subcommittee
comprised of Representatives O’Malley,
Brunk, and Flora asked that the issue be

2004 Taxation
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referred for interim study, a recommendation
alsomadeby the House Taxation Committee.

Additional Taxing Authority for
Cities, Counties, USDs

Another bill (HB 2935) would have given
cities, counties and school districts earnings
and income tax surtax authority. The bill
also would have granted sales tax and
intangibles tax authority to school districts
and eliminated sales tax rate caps currently
applicable to cities and counties. Uniformity
also would havebeen restored with respect to
the application of the local sales tax law to
cities. Attempts to utilize any of the new
taxing authority would have required 2/3
majority votes of governing bodies and
subsequent approval by voters at mandatory
elections. Moreover, voters would have
protest petition authority to seek elections to
repeal any such taxes. Finally, various
demand transfers for local units of
government would have been permanently
repealed. The House Taxation Committee
also approved a motion recommending this
legislation for interim study.

COMMITTEE ACTIVITIES

Atthe September meeting, the Committee
received briefings on all the bills from staff
and from staff of the Department of Revenue.

During the public hearings, the Department
expressed some concerns about additional
administrative costs associated with the
additional local taxing authority provided in
HB 2935. A conferee from the Kansas
Chamber of Commerce and Industry also
testified in opposition to authorizing new
local taxes as provided in HB 2935. A
conferee from the Kansas Association of
Counties said that while HB 2935 has a
number of components that it could support,
the organization could not at this time
endorse the complete bill. The conferee
suggested that restoration of revenue sharing
and demand transfer moneys would be a
more attractive option for rural counties than
would additional local taxing authority. The
League testified in opposition to HB 2834
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regarding the attempt to regulate
development excise taxes. Conferees
representing builders testified as proponents
to HB 2834. A conferee from the Kansas
Association of School Boards asked that
school districts be removed from the list of
local units receiving additional taxing
authority pursuant to HB 2935. The conferee
stated that the matter of K-12 school finance
and theresponsibility of the state versus local
units was the subject of litigation.

The Chairperson subsequently appointed
asubcommittee to divide the issues into three
distinct subtopics: uniformity; development
excise tax authority; and additional taxing
authority in general for local units. The
members of the subcommittee met in October
and discussed all three areas with various
conferees. Proponents of HB 2834 said that
they would sit down with officials from the
City of Overland Park to see what sort of
detail was visible in budget documents
relating to the use of development excise tax
revenues. The subcommittee chairperson
asked that the proponents report back in
November as to whether they felt the need to
continue to push for visible statutory
requirements relative to the excise tax.

Atthe November meeting, the proponents
of HB 2834 indicated that they were not
satisfied with what appeared in the city
budget documents with respect to the use of
development excise tax revenues; and that
the two sides had agreed to disagree about
the need to pursue the legislation.

CONCLUSIONS AND RECOMMENDATIONS

With respect to the uniformity issue, the
Committee agrees with the approach
recommended by the 2003 Special
Committee about the importance of
reestablishing uniformity on a permanent
basis. The lack of state control over city sales
and excise taxes authority, control which had
been granted to the Legislature by the people
of Kansas in 1960 before being removed in
the 1990s when the permissible number of
classes of cities was inadvertently exceeded

2004 Taxation



statutorily, represents a serious level of
uncertaintyfor taxpayers, businesses, and the
Department of Revenue.

Moreover, this concern over lack of state
control over city sales taxes is magnified
further by the fact that the lack of uniformity
in the local sales tax statutes could imperil
Kansas' participation in the multi-state
streamlined sales tax effort—participation
that is expected to greatly benefit cities in
addition to the state.

Because of the complexity of the local
sales tax provisions and the likelihood that
additional arguments could be made in court
with respect to the lack of uniformity; and
because of the propensity of cities to request
additional local sales tax authority from the
Legislature, the Committee once again
recommends a two-fold approach to
providing additional "breathing room" in
order to assure that uniformity is restored on
a permanent Dbasis. The Committee
recommends legislation which would
redefine the existing classes in the local sales
tax law to create only two classes by
effectively extending additional sales tax
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authority to a number of cities. Enactment of
this legislation would accomplish this
recommendation. The Committee further
recommends introduction of a proposed
constitutional amendment that would
expand to ten the number of classes the
Legislature may utilize for the purpose of
limiting or prohibiting taxation by cities.
Adoption of a concurrent resolution would
accomplish this recommendation.

With respect to development excise taxes,
the Committee encourages cities to keep
meeting with proponents of HB 2834 in order
to provide assurances about the appropriate
use of development excise taxes. The
Committee notes that the use of such taxes in
the future may well be restricted or curtailed
by the Legislature as it addresses the broader
questions of uniformity and city taxing
authority in general.

Finally, the Committee makes no
recommendation at this time regarding HB
2935 on the expansion of city, county, and
school district taxing options.

2004 Taxation
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COUNTIES

300 SW 8th Avenue
3rd Floor
Topeka, KS 66603-3912
785027202585
Fax 76502723585

Testimony on HB 2023
House Taxation Committee
Randall Allen, Executive Director
Kansas Association of Counties
February 3, 2005

Chairman Wilk, I am Randall Allen, Executive Director of the Kansas
Association of Counties. I am here today at the request of the Board of
Atchison County Commissioners to request a short amendment to HB
2023, to add an additional purpose in the delineation of eligible uses for
countywide sales tax revenues. The additional purpose would be “the
costs of constructing or operating an emergency
communications center” and would logically fit in the list of eligible
uses under Section 1 (b) (2) on page 2 of the bill. This would require, like
all other uses, approval of a majority of county voters.

On behalf of the Atchison County Board, I respectfully ask that this
language be added to the bill before you work it. The Association supports
the remainder of the bill as it substantially cleans up the countywide sales
tax authority, which is currently scrambled in several different sections of
the statutes. As such, we urge the committee to recommend it favorably
for passage (as amended). I will be happy to respond to questions.

The Kansas Association of Counties, an instrumentality of member counties under K.S.A. 19-2690,
provides legislative representation, educational and technical services and a wide range of
informational services to its member counties. For more information, please contact Randall Allen or
Judy Moler at (785) 272-2585.

Hs Taxation Committee
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Testimony Before The
House Taxation Committee
Regarding
House Bill 2023

February 3, 2005

The City of Overland Park appreciates the opportunity to appear before the committee
and present testimony on House Bill 2023.

As most members of the committee know, the question of non-uniformity in local
sales tax laws has received attention in the last year or two. The Department of Revenue
has been concerned that non-uniformity grants local units of government the ability to
exercise home rule authority and opt out of some laws.

Of particular concern to KDOR is how actions taken by cities could affect the State’s
participation in the Streamlined Sales and Use Tax Agreement. To date, no city has
enacted a charter ordinance that jeopardizes such participation, nor can the City of
Overland Park conceive of a reason cities would be interested in undermining an
agreement most of them supported.

The City of Overland Park is hopeful that legislation can be crafted which satisfies the
Legislature’s and the Department of Revenue’s desire to ensure that the local sales tax
laws are returned to uniformity. Of concern to the City, however, is that any taxing
authority lawfully created under home rule authority must be retained by cities. That is,
we must be allowed to “remain whole.”

To address these issues, the City’s Law Department wishes to offer amendments to
the bill insuring the City’s existing sales and excise tax situation. At the same time, the
City wants to make sure that the language we propose does not adversely affect other
cities’ situations. To that end, we are working closely with other cities and the League of
Kansas Municipalities.

We look forward to working with the committee to craft a bill that accomplishes the
goal of uniformity while also ensuring that local governments are kept whole.

Hs Taxation Committee
February 3, 2005
Attachment 3
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League of Kansas Municipalities

To: House Taxation Committee

From: Don Moler, Executive Director

Re: Support with Amendments for HB 2023
Date: February 3, 2005

First | would like to thank the Committee for allowing the League to testify today in support of HB
2023. The League supports the uniformity aspect of this legislation as we believe it is a step in the
direction of solidifying the streamlined sales tax act and letting the State of Kansas benefit from its
provisions when Congress acts in this matter. Our support for this legislation is predicated, however,
on the legislature not taking a step backwards when dealing with the local sales and excise taxes.
We believe HB 2023 should not be used as a vehicle to attack the local sales tax and locally
imposed excise taxes. Rather, we support it based on the understanding that it's sole purpose is to
make the local sales tax act uniform and to protect the State’s participation in the streamlined sales
tax compact.

To this end we have reviewed HB 2023 and we are suggesting three amendments to the legislation
which will largely continue the status quo and provide some flexibility for cities who would be giving
up their Constitutional home rule authority over the local sales tax with the passage of this
legislation. Specifically we believe, for the League to support this legislation, that an amendment
needs to be made on page 8, line 37, which provides that a local sales tax can also be levied in the
amount of 1.125%, 1.25%, 1. 1.5% or 1.75%. This authority is currently available to all of the cities in
Johnson County and to not replicate it here would remove that authority from them. As a result we
believe that would be a step back in the local sales tax and believe it is integral to this legislation that
it be included as noted on the attachment to my testimony.

The second change we believe is necessary is found on page 11, line 41, subsection (d). Here we
do not wish to change the county sales tax apportionment formula which currently exists in 104
counties in Kansas. We cannot support language which would extend this apportionment formula to
all counties in the State. Cities currently share county sales tax revenues in a formula which has
been a part of the statutes for decades. This change would have a significant impact on that and as
a result the League opposes the current language and suggests that it needs to be changed to the
language suggested in our balloon.

Finally, the League is suggesting the addition of a new section 6 which would be placed on page 15
of HB 2023. Specifically this would remove the statutory prohibition against the levying of excise
taxes by cities. This is necessary because cities currently have the ability, through their
Constitutional home rule and charter ordinance authority, to levy local excise taxes. A number of
cities are currently utilizing this authority. As the bill creates uniformity in the local sales tax act, it
would take this authority away from them. Since the stated reason for this legislation is to create

uniformity, but not to change the underlying authority of cities under the local sales tax act, we
Hs Taxation Committee
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believe that it is absolutely necessary to remove the state prohibition on the excise tax so that thuoe
cities can continue to levy the taxes which are currently in place, and to also retain the authority for
other cities wishing to do the same.

As | said at the top of my testimony, the League is supportive of uniformity in the state statutes
concerning the local sales tax act. We are not supportive of efforts to narrow the local sales or excise
tax authority of cities in Kansas and as a result will support uniformity so long as local governments
are held harmless in this legislation. If a narrowing of the local sales and excise tax authority is part
of this legislation, then its scope goes far beyond the simple desire to have uniformity in the local
sales tax act and the League would have to vigorously oppose that effort.

In summary we support HB 2023, with our suggested amendments, for the purpose of achieving
uniformity in the local sales tax act, while at the same time retaining the local sales and excise tax
authority currently vested in cities across the State of Kansas. | will be happy to answer any
questions the Committee may have on the League’s position in this matter and our suggested
amendments.

www.lkm.org
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Sewsion of 2005
HOUSE BILL No. 2023
By Special Committee on Assessment and Taxation

12-30

AN ACT conceming taxation; relating to city and county retailers’ sales
tax; classes of cities; amending K.S.A. 12-195b and K.5.A. 2004 Supp.
12-187, 12-188, 12-189 and 12-192 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.5.A. 2004 Supp. 12-187 is hereby amended to read as
follows: 12-187. (a) (1) No city shall impose a retailers’ sales tax under
the provisions of this act without the governing body of such city having
first submitted such proposition to and having received the approval of a
majority of the electors of the city voting thereon at an election called
and held therefor. The governing body of any city may submit the ques-
tion of imposing a retailers” sales tax and the governing body shall be
required to submit the question upon submission of a petition signed by
electors of such city equal in number to not less than 10% of the electors
of such city.

(2)  The governing body of atiy elass-B city loeated-in-any-countywhich

may submit the question of imposing a retailers’ sales
tax at the rate of .125%, .25%, 5%, .75% or 1% and pledging the revenue
received therefrom for the purpose of financing the provision of health
care services, economic development initiatives, strategic planning initia-
tives or for public infrastructure projects including buildings, as enumer-
ated in the question, to the electors at an election called and held thereon.
The tax imposed pursuant to this paragraph shall be deemed to be in
addition to the rate limitations prescribed in subsection () of K.S.A. 12-
189, and amendments thereto. As used in this paragraph, health care
services shall include but not be limited to the following: Local health
departments, city, county or district hospitals, city or county nursing
homes, preventive health care services including immunizations, prenatal
care and the postponement of entry into nursing homes by home health
care services, mental health services, indigent health care, physician or
health care worker recruitment, health education, emergency medical
services, rural health clinics, integration of health care services, home
health services and rural health networks, The tax imposed pursuant to
this paragraph may provide that it shall expire when sales tox sufficient
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to pay all of the costs incurred in the financing of such facility has been
collected by retailers as determined by the secretary of revenue, if so
approved by the electors. Alternatively, the tax imposed pursuant to this
paragraph may provide that it shall expire after five years from the date
such tax is first collected, and if such tax was imposed after July 1, 2000,
after ten years from the date such tax is first collected, if so approved by
the electors. If any funds remain upon the payment of all costs authorized
pursuant to this paragraph in the financing of such projects in the city,
the state treasurer shall remit such funds to the treasurer of the city who
shall deposit such moneys to the credit of the city general fund.

(b) (1) The board of county commissioners of any county may submit
the question of imposing a countywide retailers’ sales tax to the electors
at an election called and held thereon, and any such board shall be re-
quired to submit the question upon submission of a petition signed by
electors of such county equal in number to not less than 10% of the
electors of such county who voted at the last preceding general election
for the office of secretary of state, or upon receiving resolutions request-
ing such an election passed by not less than % of the membership of the
governing body of each of one or more cities within such county which
contains a population of not less than 25% of the entire population of the
county, or upon receiving resolutions requesting such an election passed
by % of the membership of the governing body of each of one or more
taxing subdivisions within such county which levy not less than 25% of
the property taxes levied by all taxing subdivisions within the county.

(2) The board of oounty commissioners of :'mdersen—htehssen—ﬂmb

Wabaunsee Wilson-and-Wynndottecounties auy county may submit the
question of imposing a countywide retailers’ sales tax at the rate of .125%,

25%, .5%, .75% or 1% and pledging the revenue received therefrom for
the purpose of financing the construction or remodeling of a courthouse,
jail, law enforcement center facility or other county administrative facility,
reservoir project, construction of highway projects identified as system
enhancements under the provisions of paragraph (5) of subsection (b) of
KS.A. 68-2314, and amendments thereto, the provision of health care

. services, the costs of operation and construction of a solid waste disposal

area or the modification of an existing landfill to comply with federal

* regulations, the costs of roadway construction and improvement, indus-

trial and business parks and other economic development initiatives, stra-
tegic planning initiatives or public infrastructure projects, recreational
facilities, preservation, access and management of open space, to the elec-
tors at an election called and held thereon. The tax imposed pursuant to
this paragraph may provide that it shall expire when sales tax sufficient
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to pay all of the costs incurred in the financing of such facility has been
collected by retailers as determined by the secretary of revenue, if so
approved by the electors. Alternatively, the tax imposed pursuant to this
paragraph may provide that it shall expire after five years from the date
such tax is first collected, if so approved by the electors. If any funds
remain after the payment of all costs authorized pursuant to this para-
graph in the financing of such projects in the county, the state treasurer
shall remit such funds to the treasurer of the county who shall deposit
such moneys to the credit of the county general fund. As used in this
paragraph, health care services shall include, but, not be limited to, the
following: Local health departments, city or county hospitals, city or
county nursing homes, preventive health care services including immu-
nizations, prenatel care and the postponement of entry into nursing homes
by home care services, mental health services, indigent heolth care, phy-
sician or health care worker recruitment, health education, emergency
medical services, rural health clinics, integration of health care services,
Home health services and rural health networks. The tax imposed pursuant
to this paragraph shall be deemed to be in addition to the rate limitations
prescribed in subsection (a) of K.S.A. 12-189, and amendments thereto.
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from-the-dateswehtacisfirst-collected:

(c) The boards of county commissioners of any two or more contig-
uous counties, upon dnptinn of a joint resolution by such boards, may
submit the question of imposing a retailers” sales tax within such counties
to the electors of such counties at an election called and held thereon
and such boards of any two or more contiguous counties shall be required
to submit such question upon submission of a petition in each of such
counties, signed by a number of electors of each of such counties where
submitted equal in number to not less than 10% of the electors of each
of such counties who voted at the last preceding general election for the
office of secretary of state, or upon receiving resolutions requesting such
an election passed by not less than % of the membership of the governing
body of each of one or more cities within each of such counties which
contains a population of not less than 25% of the entire population of
each of such counties, or upon receiving resolutions requesting such an
election passed by % of the membership of the governing body of each
of one or more taxing subdivisions within each of such counties which
levy not less than 25% of the property taxes levied by all taxing subdivi-
sions within each of such counties.

d) Anyei Jerssal i th _F.HI'I'H
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—{f Any city or county proposing to adopt a retailers’ sales tax shall
give notice of its intention to submit such proposition for approval by the
electors in the manner required by K.5.A. 10-120, and amendments
thereto. The notices shall state the time of the election and the rate and
effective date of the proposed tax. If a majority of the electors voting
thereon at such election fail to approve the proposition, such proposition
may be resubmitted under the conditions and in the manner provided in
this act for submission of the proposition. If a majority of the electors
voting thereon at such election shall approve the levying of such tax, the
governing body of any such city or county shall provide by ordinance or
resolution, as the case may be, for the levy of the tax. Any repeal of such
tax or any reduction or increase in the rate thereof, within the limits
prescribed by K.S.A. 12-189, and amendments thereto, shall be accom-
plished in the manner provided herein for the adoption and approval of
such tax except that the repeal of any such city retailers’ sales tax may be
accomplished by the adoption of an ordinance so providing.

&} (e} The sufficiency of the number of signers of any.petition filed
under this section shall be determined by the county election officer.
Every election held under this act shall be conducted by the county elec-
tion officer. -

) (f) The governing body of the city or county proposing to levy any
retailers’ sales tax shall specify the purpose or purposes for which the
revenue would be used, and a statement generally describing such pur-
pose or purposes shall be included as a part of the ballot propaosition.
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(g) Any city retailers’ sales tax levied by a city prior to July 1, 2005,
pursuant to home rule authority shall continue in effect until repealed in
the manner provided in this section for the adoption and approval of such
tax or until repealed by the adoption of an ordinance for such repeal.

Sec. 2. K.5.A. 2004 Supp. 12-188 is hereby amended to read as fol-
lows: 12-188. The following classes of cities are hereby established for
the purpose of imposing limitations and prohibitions upon the levying of
sales and excise taxes or taxes in the nature of an excise upon sales or
transfers of personal or real property or the use thereof, or the rendering
or furnishing of services by cities as authorized and provided by article
12, section 5, of the constitution of the state of Kansas:

Class A cities. All cities in the state of Kansas which have the authority
to levy and collect excise taxes or taxes in the nature of an excise upon
the sales or transfers of personal or real property or the use thereof, or
the rendering or furnishing of services by cities.

Class B cities. All cities in the state of Kansas which-heve-the-authority

that have levied city- retailel
pursuant to home rule authority prior to July 1, 2005.

Sec. 3. K.S.A. 2004 SU]I_JP. 12-189 is hereby amended to read as fol-
lows: 12-189. Except as otherwise provided by paragraph (2) of subsection
(a) of K.5.A. 12-187, and amendments thereto, the rate of any elass#;

elussB-or-elussG city retailers” sales tax shall be fixed in the amount of
25%, 5%, .T5 op-l‘?glﬁlich amount shall be determined by the gov-
emning body of the city. Except-ns-otherwise-provided-by-paragraph-(8)

e T T 255 #5%:- The rate of any
countywide retailers’ sales tax shall be fixed in an amount of either .25%,
5%, .75% or 1% which amount shall be determined by the board of

]
|

1.125%, 1.25%, 1.5% or 1.75%

4~10
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county commissioners, except that:

(a) The board of county commissioners of Wabaunsee any county,
for the purposes of paragraph (2) of subsection (b) of K.5.A. 12-187, and
amendments thereto, may fix such rate at +26%the-board-ef-county

the rate within the limitations in subsection (a), plus the rate within the
limitations in subsection (b)(2) of K.5.A. 12-187, and amendments thereto;

Gl
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may-fi-suehrate-at 4% any city retailers’ sales tax levied by a city prior
to July 1, 2005, pursuant to home rule authority shall continue in effect
until repealed in the manner provided in this section for the adoption and
approval of such tax or until repealed by the adoption of an ordinance
providing for such repeal.

Any county or city levying a retailers’ sales tax is hereby prohibited
from administering or collecting such tax locally, but shall utilize the serv-
ices of the state department of revenue to administer, enforce and collect
such tax. Except as otherwise specifically provided in K.S.A. 12-189a, and
amendments thereto, such tax shall be identical in its application, and
exemptions therefrom, to the Kansas retailers’ sales tax act and all laws
and administrative rules and regulations of the state department of rev-
enue relating to the Kansas retailers’ sales tax shall apply to such local
sales tax insofar as such laws and rules and regulations may be made
applicable. The state director of taxation is hereby authorized to admin-
ister, enforce and collect such local sales taxes and to adopt such rules
and regulations as may be necessary for the efficient and effective ad-
ministration and enforcement thereof.

Upon receipt of a certified copy of an ordinance or resolution author-
izing the levy of a local retailers’ sales tax, the director of taxation shall
cause such taxes to be collected within or without the boundaries of such
taxing subdivision at the same time and in the same manner provided for
the collection of the state retailers’ sales tax. Such copy shall be submitted
to the director of taxation within 30 days after adoption of any such or-
dinance or resolution. All moneys collected by the director of taxation
under the provisions of this section shall be credited to a county and city
retailers’ sales tax fund which fund is hereby established in the state treas-
ury. Any refund due on any county or city retailers’ sales tax collected
pursuant to this act shall be paid out of the sales tax refund fund and
reimbursed by the director of taxation from collections of local retailers’
sales tax revenue. Except for local retailers’ sales tax revenue required to
be depuosited in the redevelopment bond fund established under K.S.A.
74-8927, and amendments thereto, all local retailers’ sales tax revenue
collected within any county or city pursuant to this act shall be appor-
tioned and remitted at least quarterly by the state treasurer, on instruction
from the director of taxation, to the treasurer of such county or city.

4 -1
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Revenue that is received from the imposition of a local retailers’ sales
tax which exceeds the amount of revenue required to pay the costs of a
special project for which such revenue was pledged shall be credited to
the city or county general fund, as the case requires.

The director of taxation shall provide, upon request by a city or county
clerk or treasurer of any city or county levying a local retailers” sales tax,
monthly reports identifying each retailer having a place of business in
such city or county setting forth the tax liability and the amount of such
tax remitted by each retailer during the preceding month and identifying
each business location maintained by the retailer within such city or
county. Such report shall be made available to the clerk or treasurer of
such city or county within a reasonable time after it has been requested
from the director of taxation. The director of taxation shall be allowed to
assess a reasonable fee for the issuance of such report. Information re-
ceived by any city or county pursuant to this section shall be confidential,
and it shall be unlawful for any officer or employee of such city or county
to divulge any such information in any manner. Any violation of this par-
agraph by a city or county officer or employee is a class B misdemeanor,
and such officer or employee shall be dismissed from office.

Sec. 4. K.5.A. 2004 Supp. 12-192 is hereby amended to read as fol-
lows: 12-192. (a) Except as otherwise provided by subsection (b), (d) or
(h), all revenue received by the director of taxation from a countywide
retailers’ sales tax shall be apportioned among the county and each city
located in such county in the following manner: (1) One-half of all reve-
nue received by the director of taxation shall be apportioned among the
county and each city located in such county in the proportion that the
total tangible property tax levies made in such county in the preceding
year for all funds of each such governmental unit bear to the total of all
such levies made in the preceding year, and (2) ¥ of all revenue received
by the director of taxation from such countywide retailers” sales tax shall
be apportioned among the county and each city located in such county,
first to the county that portion of the revenue equal to the proportion
that the population of the county residing in the unincorporated area of
the county bears to the total population of the county, and second to the
cities in the proportion that the population of each city bears to the total
population of the county, except that no persons residing within the Fort
Riley military reservation shall be included in the determination of the
population of any city located within Riley county. All revenue appor-
tioned to a county shall be paid to its county treasurer and shall be cred-
ited to the general fund of the county.

(D)D) Ao ometmeand T s s
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All alternative apportionment formulas
between any county and each city located
therein and in place prior to July 1, 2005
shall remain in effect.
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(e) (1) Except as otherwise provided by paragraph (2) of this subsec-
tion, for purposes of subsections (a) and (b), the term “total tangible
property tax levies” means the aggregate dollar amount of tax revenue
derived from ad valorem tax levies applicable to all tangible property
located within each such city or county. The ad valorem property tax levy
of any county or city district entity or subdivision shall be included within
this term if the levy of any such district entity or subdivision is applicable
to all tangible property located within each such city or county.

(2)  For the purposes of subsections (a) and (b), any ad valorem prop-
erty tax levied on property located in a city in Johmson any county for the
purpose of providing fire protection service in such city shall be included
within the term “total tangible property tax levies” for such city regardless
of its applicability to all tangible property located within each such city.
If the tax is levied by a district which extends across city boundaries, for
purposes of this computation, the amount of such levy shall be appor-

Y-y
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tioned among each city in which such district extends in the proportion
that such tax levied within each city bears to the total tax levied by the
district.

(d) 48 All revenue received from a countywide retailers’ sales tax
imposed pursuant to paragraphs<{2}s~6)~F)—8}{0}-or-19) paragraph
(2) of subsection (b) of K.S.A. 12-187, and amendments thereto, shall be
remitted to and shall be retained by the county and expended only for
the purpose for which the revenue received from the tax was pled;

(e) All revenue apportioned to the several cities of the county shall
be paid to the respective treasurers thereof and deposited in the general
fund of the city. Whenever the territory of any city is located in two or
more counties and any one or more of such counties do not levy a coun-
tywide retailers’ sales tax, or whenever such counties do not levy coun-
tywide retailers’ sales taxes at a uniform rate, the revenue received by
such city from the proceeds of the countywide retailers’ sales tax, as an
alternative to depositing the same in the general fund, may be used for
the purpose of reducing the tax levies of such city upon the taxable tan-
gible property located within the county levying such countywide retail-
ers’ sales tax.

() Prior to March 1 of each year, the secretary of revenue shall advise
each county treasurer of the revenue collected in such county from the
state retailers’ sales tax for the preceding calendar year.

(g) Prior to December 31 of each year, the clerk of every county
imposing a countywide retailers’ sales tax shall provide such information
deemed necessary by the secretary of revenue to apportion and remit
revenue to the counties and cities pursuant to this section.

(h) The provisions of subsections (a) and (b) for the apportionment
of countywide retailers’ sales tax shall not apply to any revenues received
pursuant to a county or countywide retailers’ sales tax levied or collected
under K.S.A, 74-8929, and amendments thereto. All such revenue col-
lected under K.S.A. 74-8929, and amendments thereto, shall be deposited
into the redevelopment bond fund established by K.5.A. T4-8927, and
amendments thereto, for the period of time set forth in K.5.A. 74-8927,
and amendments thereto.

Sec. 5. K.5.A. 12-195b is hereby amended to read as follows: 12-
195b. The governing body of any city or county by the appropriate or-
dinance or resolution, may authorize the issuance of general obligation

Y
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bonds to provide for the payment of all or any portion of the cost of any
public facilities or improvements for which such city or county is other-
wise authorized pursuant to the constitution or laws of this state to issue
general obligation bonds. The governing body may pledge revenues re-
ceived from countywide or city retailers’ sales taxes imposed pursuant to
K.5.A. 12-187 et seq., and amendments thereto, for the payment of such
bonds. The pledge of revenues received from countywide or city retailers’
sales taxes for payment of such bonds shall constitute an irrevocable
pledge of the revenues and shall be made a lien on the revenues for the
benefit of bondholders. Any bonds issued under this section shall be sub-
ject to the following requirements:

(a) Before the governing body of any city or county shall issue any
general obligation bonds as authorized herein, the governing body shall
cause to be prepared a comprehensive feasibility study showing that rev-
enues received from a countywide or city retailers’ sales tax would be
sufficient to retire such bonds.

(b) Such bonds shall constitute a general obligation of the city or
county payable from the pledged revenue received from countywide or
city retailers’ sales taxes and if not so paid such bonds shall be payable
from ad valorem taxes which for the purpose of paying such bonds may
be levied without limit as to rate or amount by the eity or county, and
shall be printed as provided in K.S.A. 10-112, and amendments thereto.

(c) Any bonds issued under the provisions of this section and the
interest thereon, shall be exempt from all taxes levied by the state of
Kansas or any political or taxing subdivision thereof, except inheritance
taxes.

{d) All bonds which are to be financed in accordance with the pro-
visions of this section shall not be subject to any statutory limitation of
bonded indebtedness imposed on a city or county unless:

(e} In the event the governing body of a city or county proposes to
issue such bonds, and the question of issuing bonds as authorized herein
has not previously been submitted to and approved by the voters of the
city or county such proposition shall be published once each week for two
consecutive weeks in its official newspaper. If within 30 days after the
last publication of the proposition, a petition is filed with the county elec-
tion officer signed by not less than 5% of the electors of the city or county
who voted in the last preceding general election of the city or county,

N-\B
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Section 6. K.S.A. 2004 Supp. 12-194 is
hereby amended to read as follows: 12-
HB 2023 4 ;
15 194. No city or county shall be prohibited
1 then no such bonds shall be issued unless the proposition is submitted to . 3
2 and approved by a majority of the voters of the city or county voting at maturc-of amrexcise;other-thana-retaiters*
3 an election held thereon. Any such elections shall be called and held in Sﬂﬁ'ﬁﬂﬂd‘&‘tﬁﬂ!ptﬂsafmg-ﬂsc-tax,—upm
‘4 accordance with the provisions of K.S.A. 10-120, and amendments
5 thereto, or in accordance with the provisions of the mail ballot election ﬂi&ms{cr&pmm
6 - property;or-the-use-thereofor-the
T — 7N Scc=6=gKSA 12-195b and K.S.A. 2004 Supp. 12-187, 12188, 12 renderingof aservice; but-the-provisionsof
8 189 ands12-192.are hereby repealed. i : bl ]’ 3
8 - B gec.-'ie"This act shall take effect and be in force from and after its s . .
10 publication in the statute book. . prohibitimg-any-city-from (a) contracting

with a utility for a fixed charge based upon
a percentage of gross receipts derived from
the service permitted by grant, right,
privilege or franchise to such utility; (b)
imposing an occupation tax or license fee
for the privilege of engaging in any
business, trade, occupation or profession,
or rendering or furnishing any service, but
the determination of any such license fee
shall not be based upon any amount the
licensee has received from the sale or
transfer of personal or real property, or for
the rendering or furnishing of a service, or
on the income of the licensee; or (c)
levying any occupation tax or license fee
imposed by such city prior to the effective
date of this act. No license fee described in
subsection (b) of this section shall be
imposed upon any utility contracting with
and subject to a charge, described in
subsection (a) of this section, by such city.

|and K.5.A. 2004 Supp. 12-194
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February 2, 2005
The Honorable Kenny Wilk

Chairman and Members
House Taxation Committee
Room 519 South

State Capitol

300 SW Tenth Avenue
Topeka, KS 66210

Re:  In Support of HB 2023; Offer Amendments thereto
Dear Chairman Wilk and Members of the House Taxation Committee:

This letter is written on behalf of the Home Builders Association of Greater Kansas City
on behalf of residential builders and developers throughout Kansas City. We support HB 2023
and offer an amendment.

The report of the Special Committee on Assessment and Taxation (the sponsors of HB
2023) appropriately identifies a significant and dangerous loophole in Kansas law which has
become a temptation for abuse by municipalities. The Special Committee report cites the case of
Home Builders Ass’n v. City of Overland Park, 22 Kan.App.2d 649 (1996). The Home Builders
Assn’v. City of Overland Park construed K.S.A. 12-194, the prohibition on certain excise taxes,
in light of the entire regulatory structure of the Kansas Retail Sales Tax Act. Home Builders
Ass’nv. City of Overland Park construed that the Retail Sales Tax Act was nonuniform and that
therefore a part thereof, namely K.S.A. 12-194, was subject to Home Rule jurisdiction.

We do not take lightly the constitutional privilege of Home Rule granted municipalities.
Recently however, the unwitting nonuniformity of certain statutory structures has created a
loophole for municipalities which were never intended by this legislature. Point in fact, the case
of Kansas City Renaissance Festival Corp. v. City of Bonner Springs, 8 P.3d 701 (2000) affirms
a municipality’s ability to charter out of the otherwise restrictions contained within K.S.A. 12-
194 (the excise tax prohibitions) in light of the nonuniform nature of the Retail Sales Tax Act.

Hs Taxation Committee
February 3, 2005
Attachment 5
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The court in Kansas City Renaissance Festival Corp. v. City of Bonner Springs quarried whether
or not post 1996 but pre 2000 amendments to the Kansas Retail Sales Tax Act would have
caused such Retail Sales Tax Act to become uniform thereby eliminating the opt-out loophole.
We know that such is not the case and therefore your Special Committee on Assessment and
Taxation properly has sponsored HB 2023. '

It seems however that HB 2023 needs to complete the statutory repair of the
nonuniformity declared in Home Builders Ass 'n v. City of Overland Park, by also amending
K.S.A. 12-194 to eliminate the abuses which was initially intended to be addressed.

In the name of “excise tax”, cities are generating revenues never envisioned by this
legislature. They are not just penalizing the home building industry, but also imposing “excise
taxes” on practically every activity which can be taxed. If something seems to be a source of
revenue, municipalities are seeking to impose an ‘“‘excise tax” on it. Much like the loophole of
nonuniformity sought to be repaired by HB 2023, the loophole of K.S.A. 12-194 likewise needs
to be repaired.

You will find below a suggested amendment to HB 2023 which would be inserted as a
new section. This would amend that portion of the Kansas Retail Sales Tax Act relative to
excise tax and would be complementary with the other efforts being made by the building and
development industry within the State of Kansas to pay its own way in the development process
but not to be a revenue source for independent expenditures not connected in any way with the
development sought to be taxed. The suggested amendment to HB 2023 appears as follows:

Sec. _ . K.S.A.12-194 is hereby amended to
read as follows: 12-194. Same; other city and
county excise taxes prohibited; prohibition
construed. No city or county shall levy or impose an
excise tax or a tax in the nature of an excise, other
than a retailers' sales tax and a compensating use tax,
upon the sale or transfer of personal or real property
or the use thereof, the zoning, platting, subdivision,
resurveying or development of real estate, the
issuance of a building or occupancy permit (s), or the
rendering of a service, but the provisions of this
section shall not be construed as prohibiting any city
from (a) contracting with a utility for a fixed charge
based upon a percentage of gross receipts derived
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from the service permitted by grant, right, privilege or
franchise to such utility; (b) imposing an occupation
tax or license fee for the privilege of engaging in any
business, trade, occupation or profession, or rendering
or furnishing any service, but the determination of any
such license fee shall not be based upon any amount
the licensee has received from the sale or transfer of
personal or real property, or for the rendering or
furnishing of a service, or on the income of the
licensee, or on the size of or number of lots within a
real estate development; (c) levying any occupation
tax or license fee imposed by such city prior to the
effective date of this act; or (d) continuing to levy an
excise tax with respect to excise taxes imposed upon
real estate building and development activities on the
specific development until such development is
completed. No license fee described in subsection (b)
of this section shall be imposed upon any utility
contracting with and subject to a charge, described in
subsection (a) of this section, by such city.

Thank you very much for your consideration and we stand for questions.

DJP:Ism

Respectfully submitted,

Douglas J. Patterson
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2013
REGARDING H.B. 26283

FEBRUARY 3, 2005

Mr. Chairman and Members of the Committee, I am Chris Wilson,
Executive Director of the Kansas Building Industry Association (KBIA). KBIA is
the state’s professional association of the home building industry, representing over
3000 members in 10 local and at-large associations. We appreciate the opportunity
to speak today in support of H.B. 2023.

We supported the recommendation of this measure during the interim study
by the Special Committee on Assessment and Taxation. We believe it is needed in
With the current lack of

uniformity, there is confusion about what taxes municipalities may impose.

order to restore uniformity to the sales tax statutes.

Municipalities have utilized the lack of uniformity to charter out of statutes and
pass ordinances imposing taxes that would otherwise be prohibited by state law.
Passage of HB 2023 would restore uniformity and clarify state law. Should
municipalities choose to impose fees on development as some do now, they could
continue to do so more appropriately as an impact fee rather than an excise tax.
Thank you for your consideration of H.B. 2023, and we ask that you

recommend it favorably for passage.

Hs Taxation Committee
February 3, 2005
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Testimony in support of HB 2023
House Taxation Committee
February 3™, 2005

Chairman Wilk, Vice-Chair Huff and Committee members:

Thank you for the opportunity to appear before you today because uniformity is very
important to our members and to the residential construction industry in the state of
Kansas. My name is Dave Holtwick and I am with the Home Builders Association of
Greater Kansas City where [ serve as Staff Vice-President of Governmental Affairs. Our
association consists of over 1,100 member companies engaged in the home building

industry in the Kansas City area. I am asking you to support House Bill 2023 and to
restore uniformity.

We have an interest in this legislation because our association supports uniform and
consistent rules and regulations that affect our members. That applies to building codes,
development fees and taxes and we believe passage of HB 2023 will help remove the
inconsistency we see now. We still have some concern about how this legislation
addresses impact fees and excise taxes used by local municipalities for development, but
we believe this legislation could provide some positive direction.

Our members understand that infrastructure is critical to successful development and they
are willing to pay their fair share. We hear constantly that new development should pay
its fair share and we agree. We know that residential construction makes a significant
financial impact on the economy in our area and we know that many cities in our area are
collecting excise taxes on new development. We just don’t know how much is being
collected or where specifically it is being expended. Local units of government are not
required to account for their collection or use of excise taxes collected in connection with
new development so we have no evidence of where the money goes and we believe that
some additional accountability is warranted.

We are willing to work with local municipalities as we believe providing housing for
residents and future residents should be a goal we share with them. Because of the
questions that remain, we believe forming a working group or sub-committee including
representatives of this committee, representatives from the League of Municipalities and
representatives from the residential construction industry would be in order. We believe
their charge should be to further explore the use of impact fees and excise taxes, as well
as the accounting for these funds, and report back to this committee for your
consideration and action. I assure you I am willing to participate in this effort to help
bring some clarification and direction to this issue.

Hs Taxation Committee
February 3, 2005
Attachment 7



Thank you, again, for your interest and attention. I would be glad to answer any
questions you might have of me.

Sincerely, ' 1/ B ZJ
‘Ua,uﬁ FM&@ :

Dave Holtwick
Staff VP-Kansas Governmental Affairs
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Testimony to the House Taxation Committee
Joan Wagnon

February 3, 2005
House Bill 2023--Ensuring Uniformity of the Local Sales Tax Laws

Chairman Wilk and Members of the Committee:

House Bill 2023 follows from the recommendations of the Special Committee on
Assessment and Taxation, as a result of the study of the issue of uniformity of the local sales tax
statutes. If the local sales tax laws are deemed non-uniform, so that cities could exercise home
rule authority to opt out of them, then action taken by any city could potentially throw Kansas
out of compliance with the Streamlined Sales and Use Tax Agreement (Agreement), which
requires that local sales taxes be administered at the state level, state and local tax bases must be
the same, and that multiple rates within a taxing jurisdiction on different items cannot be used. A
city might attempt to create its own sales tax exemptions or impositions, establish different rates
for different items, or administer its own sales tax. House Bill 2023 should restore uniformity to
the local sales tax laws, so that cities can no longer attempt to opt out of these laws and place at
risk the State’s ability to become or remain a member of the Agreement.

Statutory Amendments Proposed
Section 1

K.S.A. 12-187 authorizes for Class B and D cities certain special purpose city sales taxes
(health care for Class B cities in which the county does not have such a tax, and economic
development initiatives for Class D cities) and for certain counties, special county sales taxes. It
also imposes rate restrictions (1% being the highest authorized rate) on them. For the special
purpose county sales taxes for specific counties, K.S.A. 12-187 authorizes the dedication of all
such revenue to the financing of those special projects. Section 1 amends K.S.A. 12-187 to
gather all of these special types of city and county sales taxes and provides authority to all cities
the authority to enact those special project city sales taxes of up to 1%, and further provides to
all counties the authority to enact special project county sales taxes of up to 1%, with the
revenues from those special county sales taxes to be dedicated to finance those projects.
Between all the city and county sales taxes authorized, a total of up to 4% of local sales tax
authority would exist, doubling the authority that currently exists.

The non-uniformity issue involved in the Court of Appeals decision in Home Builders
Assoc. v. City of Overland Park, 22 Kan. App. 2d 649, 921 P.2d 234 (1996) concerned the Class
B authority for certain cities to enact a health care sales tax, if the county did not have one. The
court identified this as a non-uniformity issue in the local sales tax laws. By extending to all

DOCKING STATE OFFICE BUILDING, 915 SW HARRISON ST., TOPEKA, KS 66612-1588 _ .
Voice 785-296-3041  Fax 785-296-7928  http://www.ksrevenue.org/ ~ Hs Taxation Committee
February 3, 2005
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cities authority to enact a health care sales tax, whether the county has one or not, this non-
uniformity argument should be defeated.

Extending to all counties the authority granted to some counties to enact special project
sales taxes, with the revenues dedicated entirely to funding the special project, would defeat a
non-uniformity argument that cities located in counties having authority to enact special project
sales taxes (which will not be shared with those cities), are being treated differently than cities in
counties that do not have special project sales tax authority (county sales taxes in such counties
must be shared with the cities pursuant to applicable formulas).

Section 2

K.S.A. 12-188 sets up 4 classes of cities, for purposes of levying sales and excise taxes.
Section 2 amends K.S.A. 12-188 to reduce the 4 classes to 2 classes, Class A for all cities, and
Class B for any city that, prior to July 1, 2005, exercised home rule authority to enact a local
sales tax. Current Class B, for cities with health care sales taxes, Class C for the City of Wichita
(which has a special exemption from the bonded debt limits on sales tax-financed bonds), and the
Class D for cities in certain counties to levy economic development sales taxes, would be
eliminated. All cities would be given the latitude provided in current Classes B, C and D.

The Kansas Constitution provides the legislature the leeway to impose limits and
restrictions on cities’ power to levy taxes, through up to 4 classes. If the number of statutory
classes are reduced from 4 to 2, there will at least be 2 unused classes for dealing with future
non-uniformity issues that may arise.

Section 3

K.S.A. 12-189 sets the rate limits on cities and counties, imposing rate caps of 1% on
Class A, B and C cities, and 1.75% on Class D cities. Counties are generally given a 1% rate
cap. Counties must share this sales tax revenue with cities within those counties, pursuant to the
formulas established in K.S.A. 12-192. However, numerous specific counties are given authority
to levy special sales taxes for up to an additional 1% above that cap, with those special sales tax
revenues dedicated entirely to financing those special projects. Section 3 would amend K.S.A.
12-189 to impose a general 1% rate cap on all cities (in increments of .25%, .5%, .75% or 1%
only). Section 1 would amend K.S.A. 12-187(a)(2) to grant additional authority to cities of up to
another 1% (in increments of .125%, .25%, .5%, .75% or 1% only) to levy special taxes for
health care, economic development initiatives, strategic planning initiatives or public
infrastructure projects. Section 3 amends K.S.A. 12-189 to provide that counties would keep the
1% rate cap (in increments of .25%, .5%, .75% or 1% only) for sales taxes that must be shared
with cities. Section 3 references the section 1 amendment to K.S.A. 12-187(b)(2), which gives
an additional 1% authority to counties (in increments of .125%, .25%, .5%, .75% or 1% only) for
the purposes of financing special projects, all of that sales tax revenue would be dedicated to
financing the special project. The proposal also includes a “grandfather clause” for city sales
taxes enacted pursuant to home rule authority prior to July 1, 2005.

Section 4

K.S.A. 12-192 provides the revenue sharing formula that counties must use in dividing up
the county sales tax revenue between the county and cities in the county. Johnson County has its
own special formula. Section 4 amends K.S.A. 12-192 to give any county the option to use the
Johnson County formula. Another potential non-uniformity argument that could be raised is that
by statute, cities in Johnson County have a different revenue formula for sharing county sales tax



revenue than cities in the other counties. By extending to all counties the option to use the
Johnson County formula, this non-uniformity argument should be blunted.

Section 5

Class Cin K.S.A. 12-188 only applies to the City of Wichita. K.S.A. 12-195b provides
to the City of Wichita a special exemption from the bonded debt limits for sales tax-financed
bonds. Section 5 would amend K.S.A. 12-195b to extend the exemption from the bonded debt
limits to all cities, not just Wichita. Because the Class C for the City of Wichita is to be
eliminated, the special exception to the bonded debt limits for the City of Wichita needs to be
extended to all cities. Otherwise, a non-uniformity argument could develop.
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