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Date
MINUTES OF THE HOUSE FINANCIAL INSTITUTIONS COMMITTEE

The meeting was called to order by Chairman Ray Cox at 3:30 P.M. on March 16, 2005 in Room 527-S of
the Capitol.

All members were present.

Committee staff present:
Melissa Calderwood, Kansas Legislative Research Department
Bruce Kinzie, Revisor of Statutes Office
Patti Magathan, Committee Secretary

Conferees appearing before the committee:
Bud Burke, Community Financial Services Association of America

Whitney Damron, Kansas Payday Loan Association

Others attending:
See attached list.

Chairman Cox opened the floor to Hear SB 223 - Payday loans; changes affecting fees and military personnel.

Bud Burke, representing Community Financial Services Association of America, informed the committee
that SB 223 changes the declining rate structure of the current law and sets a fixed 15 percent rate for all
amounts lent up to the statutory limit of $500. An amendment has been recommended which specifies that
the annual mailings be printed in English and Spanish. (Attachment 1)

Whitney Damron, Kansas Payday Loan Association, stated that they are in support of SB 223. The current
rate structure actually discourages a lender from lending more than $100. Adopting a maximum flat rate for
payday loans in Kansas will help those who most need it--the consumers of payday loans. (Attachment 2)

Representative Dillmore asked if Section II, which imposes new restrictions on collection for military
borrowers, also applies to lenders other than payday loans. Mr. Kinzie replied that it will only apply to payday
loans.

Chairman Cox closed the hearing on SB 223.

Representative Humerickhouse made a motion that, due to commonality of the three bills, SB 223, SB 196,
and HB 2145 be combined as Substitute SB 223. Motion was seconded by Representative Grant. Substitute

Bill 223 was distributed for committee perusal. (Attachment 3)

Representative Brown asked for clarification of the motion. Chairman Cox explained that the commuittee had
already heard and approved HB 2145. This bill was below the line and disappeared at “turnaround.” HB
2145 and SB 196 “dovetail” and use similar language but apply to different financial sectors. This motion
places the contents of HB2145 into SB 223. It also places the contents of SB 196, which addresses the same
rules and regulations for mortgage lenders that HB 2145 does for consumer loan lenders, into SB223. In
addition, the amendment for SB 223 which adds a Spanish language interpretation to the annual mailing
would be included.

Representative Goico stated that he liked all three bills but was reluctant to combine them due to experience
with that process in another committee. Representative Burroughs said that he respected the leadership
displayed by Chairman Cox in allowing the regulators and the industry to present satisfactory solutions to the
legislative branch.

Representative Dillmore asked if the committee amendments for HB 2145 had been included in substitute
SB 223. Mr. Kinzie replied that they were included with some modifications.

Representative Burgess asked if the changes in collection practices for military personnel would be an
obstacle for military personnel trying to obtain a loan. Steve Schaller, an attorney with payday loans said that
these changes would not discourage payday lenders from providing loans to military personnel. It enhances

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE House Financial Institutions Committee at 3:30 P.M. on March 16, 2005 in Room
527-S of the Capitol.

collection rights already enjoyed under federal law and applies only to payday loans.

Representative Brown asked if fingerprinting requirements on page 4 of the bill would be enforced if the
employee was located in another state or jurisdiction. Ron Gaches, Gaches Braden Barbee & Associates,
replied that the statement Representative Brown was referring to applies to the mortgage brokers sector while
the licensed lender sector which would be more likely to have a multi-state operation is covered on page 27.

The motion passed to combine the three bills.

Mr. Kinzie made two changes to the written text of the bill, adding in the Spanish Language requirement for
written notices in Section 16-A, 22404, and a technical wording change on page 15, section E regarding fraud
against the elderly and disabled.

Representative Faust-Goudeau questioned the wording on page 27 regarding fingerprinting. Ron Gaches
pointed out two changes to the text of this bill since the committee originally heard it. On page 27 of the bill
the words, “if deemed necessary by the administrator,” or added, and the phrase “directly engaged in lending
activities” has been changed to “or any agent or other person acting on their behalf who is directly engaged
in lending activities.”

Representative Humerickhouse made a motion that the bill be amended to add changes discussed by Mr.

Kinzie (above) which was seconded by Representative Dillmore. Motion passed.

Representative Humerickhouse made a motion that the committee pass Substitute SB 223 favorably. Motion
was seconded by Representative Olson. Motion passed.

Meeting was adjourned at 4:30 P.M. There will be no meeting on Monday.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to

the individuals appearing before the committee for editing or corrections. Page 2



FINANCIAL INSTITUTIONS COMMITTEE

GUEST LIST
DATE: 3-16-05
NAME REPRESENTING
Ve (5 Lz:./é 53 Uy
Aex ﬁgﬁiéﬂ it = £ZT. -
“ron GoaFhes = BA
r%iél, B da Ne H—lm ?C-{(A"/
f?/rff izl 2 @ F< \J‘\f
e > ! ¥§4Q!L F< \;\IC,
]'\}{« o ﬂ{m\{a\ \(‘/ Qaﬁ J . L e %sS/“\'
/Y‘ﬂu\ P -A’“th\ Og@( |
’e»-’\v\ M\AA\CA\W\H C)‘S-ﬁQ
f(w{l“\ %‘é/éﬁﬂw‘» %ﬁ//‘/) //77
w\/\/&/_ o 0 O £S5 Qo S ey
.,{ﬁ-/ém{ Jum,/ ch?u~/’f’] 2 -




MANAGEMENT GROUP INC.

TESTIMONY

SB 223 — Payday loans
Wednesday March 16, 2005 _
House Financial Institutions Committee

Good afternoon Mr. Chairman and Members of the Committee. My name 1s
Bud Burke and I appear before you today on behalf of the Community
Financial Services Association of America, CFSA, in support of SB 223.

This bill proposes to accomplish two things. First, it would change the
complicated declining rate structure of the current law which you can see on
page 1 of the bill beginning on line 21 and concluding on line 32.

The effect would be the establishment of a fixed 15% for all amounts loaned
up to the statutory limit of $500. This change, in many cases, would codify
the actual practice that occurs today. Because the profit, under current law
today, declines for each $100 loaned over $100, payday loan companies are
reluctant to loan more than $100 to any one customer and while $100 was a
lot more money when the law went into effect, today $100 rarely gets an
individual to an amount they need to get past a short term need. This causes
the individual to go down the street to another source to get the next $100
and repeat the process until they get the amount they need.

House Financial Institutions
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In order to qualify for a payday loan an individual must have a job, must
have a checking account and must pass a credit check. They are not the
unemployed, homeless individuals that some people try to portray as the
borrowers. You will note on page one of the bill beginning on line 34 and
continuing on pages 2 and 3, that current law imposes significant restrictions
on the lender. You may have heard that payday loans contribute to the ever
deeper spiral of debt, yet unlike some open ended loans, Section 1,
subsection (3) specifically prohibits the lender from having more than two
loans to the same borrower at any one time nor more than three loans to any
one borrower within a 30 day period.

We all understand that there are times when people may need a small, short
term loan and these loans are not typically made by our banking industry.
Where else would they go to get these loans which carry a high APR but in
fact are competitive with many of the alternatives. Please take a look at the
CFSA handout and particularly at the summary page at the end of the
handout.

We do not intend to criticize the rates charged by others on this page but
would observe that these small, uncollateralized, sometimes hard to collect
loans are expensive to make and require higher rates to recover the higher
costs.

New Section 2 contains language, suggested by CFSA, that provides
additional consumer protection to active duty members of our Armed forces
and like many provisions of the current law, are provisions taken from the
CFSA best practices program which is intended to set a high standard for the
industry to follow.

Thank you for the opportunity to appear before you today.

Bud Burke
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TESTIMONY
TO: The Honorable Ray Cox
And Members of the
House Financial Institutions Committee
FROM: Whitney Damron
One Behalf Of The

Kansas Payday Loan Association

RE; SB223 - An Act concerning payday loans; relating to fees; relating
to collection from deployed military.

DATE: March 16, 2005

Good afternoon Chairman Cox and Members of the House Financial Institutions
Committee. I am Whitney Damron and I appear before you today on behalf of the
Kansas Payday Loan Association in support of SB 223 that sets a maximum uniform rate
for payday loans and adopts a best practices act for collection of any payday loan-related
loans or fees from deployed military personnel.

By way of information, the Kansas Payday Loan Association (KPLA) has been in
existence for approximately 5 years and serves as a clearing house for dissemination of
information to payday loan store licensees in our state. Members of our association
compose about % of the licensees in Kansas, but our efforts to inform are not limited to
only our members. We typically undertake 2-3 mailings per year to all payday licensees
to inform the industry about matters of interest to them occurring in Topeka and
legislative changes regardless of membership. We also frequently solicit input from the
Office of the State Bank Commission for our mailings and included information from
their office when notifying licensees of changes made by the 2004 Legislature.

There are approximately 220 payday loan licensees in Kansas according to the list of
licensees we received earlier this week from the State Bank Commissioner’s office. In
2004, we had approximately 200 licensees on our mailing list, indicating perhaps a 10%
growth of the industry in Kansas during the past year. Steady, but certainly not
extraordinary.

House Financial Institutions
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I believe the KPLA has a good working relationship with the Office of the State Bank
Commission. We have been straight forward with our legislative initiatives over the past
few years and have met with Mr. Glendening and his staff on numerous occasions to
discuss matters of interest, legislation proposed by the State Bank Commission and
legislation sought by the payday loan industry. We have found their advice and counsel
both helpful and well-received by the payday loan industry in our state.

Those of you who have been on the committee prior to 2005 may recall HB 2685 from
the 2004 legislative session that implemented a number of changes to the payday loan
industry in our state, including:

- Limit the number of loans to an individual to 3 during a 30 day period.
- Cap the maximum loan amount at $500.00 (down from $860.00).

- Require contact information for loan recipients to be collected.

- Require specific cancellation on the back of checks.

- Allow for a 24 hour right of rescission.

- Strengthen consumer protections in the statute.

- Define and codify agency limitations.

The payday loan industry supported that bill and as a matter of fact, most of those
changes were included in language proposed to the State Bank Commission prior to their
bill introduction by the industry that also included an amendment to the rate structure for
payday loans.

Specifically, the payday loan industry is supportive of a flat rate for payday loans in our
state, rather the current stair-step rate structure that exists.

Current rates of $15.00 for the first $100.00 loaned; $19.00 for $200; and $22.50 for a
loan of $250.00 actually discourage a lender from loaning more than $100.00.

As the law is written now, a lender can receive $15.00 for loaning $100.000, but only an
additional $4.00 for loaning an additional $100.00. As a result, most payday lenders limit
loans to $100.00. Loaning an additional $100.00 for only $4.00 is not cost effective for
an industry that has high loss ratios, limited access to civil remedies and a debt that is not
enforceable as a bad check in criminal courts.

Tiered rates encourage loan splitting by unscrupulous lenders who manipulate the
customer by making multiple loans to the same customer over a period of days or direct
customers to other stores they own within the same market area. Such business practices
are illegal, but difficult to enforce. In essence, consumers who need more than $100.00
are forced to seek loans from multiple lenders, whether affiliated with each other or not,
and as a result, end up paying a higher rate because they obtain two $100.00 loans under
separate transactions.



Existing payday loan rates have been in effect for a number of years and traditional loan
rates date back to a time when $100.00 would go a little further than it will today.
Payday loans still address a need in our society for those who need access to a smaller
amount of money for a short period of time where no other lender is available to them.
Caps on the maximum loan amount insure that the loans do not rise to the level of other
forms of credit that if repayment is ignored or delayed, can become highly significant
obligations for the borrower.

Finally, payday loans are allowed in a majority of states and rates vary from a few as low
as those found in Kansas to unlimited fees. Many states offer both higher rates and “roll
overs™. Our four neighboring states all have fees higher than those found in Kansas, as
follows*:

Colorado 20% on first $300.00
7.5% on amounts in excess of $300.00.

Missouri Maximum fee collected is 75% of amount loaned.
Up to 6 rollovers.

Nebraska $15.00 per $100.00.

Oklahoma  $15.00 per $100.00 up to first $300 loaned.
$10.00 per $100.00 for amounts in excess of $300.00
Consumer can pay off old loan with new loan, but not called a
rollover.

* Information from the Community Financial Services Association (CFSA), a national
trade organization for payday lenders, effective July 1, 2004.

With consumer protections included in the current act, including limitations on the
number of loans within a 30 day period, the fact that a consumer cannot “roll over” their
loan and a 24 hour right of rescission, we believe the payday loan industry has
responsibly extended credit to those who need it.

Adopting a maximum flat rate for payday loans in Kansas will help those who most need
it: The consumers of payday loans.

The Senate approved SB 223 on a vote of 34-4 and we respectfully request your support
for this legislation as well.

On behalf of the Kansas Payday Loan Association, I thank you for your time this
morning and I would be pleased to stand for questions at the appropriate time.

Whitney Damron
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HOUSE Substitute for SENATE BILL NO. 223

By Committee on Financial Institutions

AN ACT relating to the office of the state bank commissioner;
concerning the regulation of consumer and mortgage lending;
K.S.A. 9-2203, 9-2205, 9-2208, 9-2209, 9-2211, 9-2216, 9-2218,
16a-3-205, 1l6a-5-103, 16a-5-111 and 16a-6-201 and K.S.A. 2004
Supp. 1l1l6a-2-103, 1l6a-2-302, 16a-2-303, 1l6a-2-304, l6a-2-404,
16a-3-304, 16a-3-308a, 16a-6-104, 16a-6-108 and 16a-6-203 and
repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 9-2203 1is hereby amended to read as
follows: 9-2203. (a) Mortgage business shall only be conducted in
this state at or from a mortgage company licensed by the
commissioner as required by this act. A- licensee shall be
responsible for all mortgage business conducted on their behalf
by loan originators or other employees.

(b) Mortgage business involving loan origination shall only
be conducted in this state by an individual who has first been
registered with the commissioner as a loan originator as required
by this act. Loan origination shall only be conducted at or from
a mortgage company and a registrant shall only engage in mortgage
business on behalf of one mortgage company.

(c) Any person vietating--this—-act--shaii--be-guitty-of-a
misdemeaner;-and-upon-conviction-shali-be-punished-by-a--definite
term--of--confinement--in-the-county-jaii-which-shatri-be-£fixed-by
the-court-and-shati-not-exceed-one-yeary-or—-a—fine-not——exceeding

$5;660--or—-beth who willfully or knowingly violates any of the

provisions of this act, any rule and regulation adopted or order

issued under this act commits a severity 1level 7 nonperson

felony. A second or subsequent conviction of this act, regardless

of its location on the sentencing grid block, shall have a

presumptive sentence of imprisonment.

(d) No prosecution for any crime under this act may be

commenced more than five years after the alleged violation. A

prosecution is commenced when a complaint or information is

filed, or an indictment returned, and a warrant thereon is

delivered to the sheriff or other officer for execution, except

that no prosecution shall be deemed to have been commenced if the

House Financial Institutions
March 16, 2005
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warrant so issued is not executed without unreasonable delay.

(e) Nothing in this act limits the power of the state to

punish any person for any conduct which constitutes a crime by

statute.

Sec. 2. K.S.A. 9-2205 is hereby amended to read as follows:
9-2205. (a) A license or registration shall become effective as
of the date specified on the face of the certificate.

(b) A license shall be renewed in each odd-numbered year by
filing with the commissioner, at least 30 days prior to the
expiration of the 1license, a renewal application, containing
information the commissioner requires to determine the existence
of material changes from the information contained in the
applicant's original 1license application or prior renewal
applications.

(c) A registration shall be renewed annually by filing with
the commissioner, at least 30 days prior to the expiration of the
registration, a renewal application, containing information the

commissieon commissioner requires to determine the existence of

material changes from the information contained in the
applicant's original registration application or prior renewal
applications, including the completion of any continuing
education requirements.

(d) Each renewal application shall be accompanied by a
nonrefundable fee which shall be established by rules and
regulations pursuant to K.S.A. 9-2209, and amendments thereto.

(e) Any renewal application received by the commissioner
after the expiration date of the current license or registration
shall be treated as an original application and be subject to all
reporting and fee requirements contained in K.S.A. 9-2204, and
amendments thereto.

Sec. 3. K.S.A. 9-2208 is hereby amended to read as follows:
9-2208. (a) Each licensee shall prominently display the license
of any principal place of business and any branch office in a way
that reasonably assures recognition by customers and members of

the general public who enter the licensee's place of business.
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(b) Prior to entering into any contract for the provision of
services or prior to the licensee receiving any compensation or
promise of compensation for a mortgage loan the licensee shall
acquire from the customer a signed acknowledgment containing such
information as the commissioner may prescribe by rule and
regqulation. The signed acknowledgment shall be retained by the
licensee and a copy shall be provided to the customer.

(c) All solicitations and published advertisements
concerning mortgage business directed at Kansas residents,
including those on the internet or by other electronic means,
shall contain the words "Kansas lié;nsed mortgage company," and
must also contain the namey-address and license number of the
licensee, which shall be the same as the namey—-address and number
on record with the commissioner. Each licensee shall maintain a
record of all solicitations or advertisements for a period of 25
months. For the purpose of this subsection, "advertising" does
not include business cards or promotional items.

(d) No solicitation or advertisement shall contain false,
misleading or deceptive information, or indicate or imply that
the interest rates or charges stated are "recommended,"
"approved," "set" or "established" by the state of Kansas.

(e) No licensee or registrant shall conduct mortgage
business in this state using any name other than the name or
names stated on their license or registration.

Sec. 4. K.S.A. 9-2209 is hereby amended to read as follows:
9-2209. (a) The commissioner may exercise the following powers:

tay (1) Adopt rules and regulations as necessary to carry
out the intent and purpose of this act;

tb+ (2) make investigations and examinations of the
licensee's operations, books and records as the commissioner
deems necessary for the protection of the public;

tey (3) charge reasonable costs of investigation,
administration or examination to be paid by the applicant,
licensee or registrant under investigation, examination or

requiring administrative action;
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+d¥ (4) order any licensee or registrant to cease any
activity or practice which the commissioner deems to be
deceptive, dishonest, violative of state or federal law or unduly
harmful to the interests of the public;

tey (5) exchange any information regarding the
administration of this act with any agency of the United States
or any state which regulates the licensee or registrant or
administers statutes, rules and regulations or programs related
to mortgage loans;

+£€+y (6) disclose to any person or entity that an
applicant's, licensee's or registrant's application, 1license or
registration has been denied, suspended, revoked or refused
renewal;

+g¥ (7) require or permit any person to file a written
statement, under oath or otherwise as the commissioner may
direct, setting forth all the facts and_circumstances concerning
any apparent violation of this act, or any rule and regulation
promulgated thereunder or any order issued pursuant to this act;

thy (8) receive, as a condition in settlement of any
investigation or examination, a payment designated for consumer
education to be expended for such purpose as directed by the
commissioner;

+%y (9) require that any applicant, registrant, licensee or
other person successfully passes a standardized examination
designed to establish such person's knowledge of mortgage
business transactions and all applicable state and federal law.
Such examinations shall be created and administered by the
commissioner, or the commissioner's designee, and may be made a
condition of application approval or application renewal; and

+4¥ (10) require that any licensee, registrant or other
person complete a minimum number of continuing education hours on
an annual or biannual basis. Continuing education courses shall
be approved by the commissioner, or the commissioner's designee,
and may be made a condition of application renewal.

(11) require fingerprinting of any applicant, registrant,

DA
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licensee, members thereof if a copartnership or association, or

officers and directors thereof if a corporation, or any agent

acting on their behalf, or other person as deemed appropriate by

the commissioner. The commissioner, or the commissioner's

designee, may submit such fingerprints to the Kansas bureau of

investigation, federal bureau of investigation or other law

enforcement agency for the purposes of verifying the identity of

such persons and obtaining records of their criminal arrests and

convictions:

(12) refer such evidence as may be available concerning any

violation of this act or of any rule and requlation or order

hereunder to the attorney general or the proper county or

district attorney, who may in the prosecutor's discretion, with

or without such a referral, institute the appropriate criminal

proceedings under this act. Upon receipt of such referral, the

attorney general or the county attorney or district attorney may

request that a duly employed attorney of the commissioner

prosecute or assist in the prosecution of such violation or

violations on behalf of the state. Upon approval of the

commissioner, such employee shall be appointed a special

prosecutor for the attorney general or the-_county attorney or

district attorney to serve without compensation from the attorney

general or the county attorney or district attorney. Such special

prosecutor shall have all the powers and duties prescribed by law

for assistant attorneys general or assistant county or district

attorneys and such other powers and duties as are lawfully

delegated to such special prosecutor by the attorney general_or

the county attorney or district attorney; and

(13) issue and apply to enforce subpoenas in this state at

the request of a comparable official of another state if the

activities constituting an alleged violation for which the

information is sought would be a violation of the Kansas mortgage

business act if the activities had occurred in this state.

(b) For the purpose of any examination, investigation or

proceeding under this act, the commissioner or any officer

Uy



5rsll54

designated by the commissioner may administer oaths and

affirmations, subpoena witnesses, compel such witnesses'

attendance, adduce evidence and require the production of any

matter which is relevant to the examination or investigation,

including the existence, description, nature, custody, condition

and location of any books, documents or other tangible things and

the identity and location of persons having knowledge of relevant

facts, or any other matter reasonably calculated to lead to the

discovery of relevant information or items.

(c) In case of contumacy by, or refusal to obey a subpoena

issued to any person, any court of competent jurisdiction, upon

application by the commissioner, may issue to that person an

order requiring the person to appear before the commissioner, or

the officer designated by the commissioner, there, to produce

documentary evidence if so ordered or to give evidence touching

the matter under investigation or in question. Any failure to

obey the order of the court may be punished by the court as a

contempt of court; and

(d) No person is excused from attending and testifying or

from producing any document or record before the commissioner or

in obedience to the subpoena of the commissioner or any officer

designated by the commissioner or in any proceeding instituted by

the commissioner, on the ground that the testimony or evidence

(documentary or otherwise) required of the person may tend to

incriminate the person or subject the person to a penalty or

forfeiture. No individual may be prosecuted or subjected to any

penalty or forfeiture for or on account of any transaction,

matter or thing concerning which such person is compelled, after

claiming privilege against self-incrimination, to testify or

produce evidence (documentary or otherwise), except that the

individual so testifying shall not be exempt from prosecution and

punishment for perjury committed in so testifying.

Sec. 5. K.S.A. 9-2211 is hereby amended to read as follows:
9-2211. (a) Each applicant or licensee who maintains a bona fide

office shall file with the commissioner a surety bond in the

[OXY
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amount of $50,000, in a form acceptable to the commissioner,
issued by an insurance company authorized to conduct business in
this state, securing the applicant's or 1licensee's faithful
performance of all duties and obligations of a licensee meeting
the following requirements:

(1) The bond shall be payable to the office of the state
bank commissioner;

(2) the terms of the bond shall provide that it may not be
terminated without 30 days prior written notice to the
commissioner; and

(3) the bond shall be available for the recovery of
expenses, fines and fees levied by the commissioner under this

act, and for 1losses or damages which are determined by the

commissioner to have been incurred by any borrower or consumer as

a result of the applicant's or licensee's failure to comply with
the requirements of this act.

(b) Each applicant or licensee who does not maintain a bona
fide office shall comply with both of the following:

(1) File with the commissioner a surety bond in the amount
of $100,000, in a form acceptable to the commissioner, issued by
an insurance company authorized to conduct business in this
state, securing the applicant's or licensee's faithful
performance of all duties and obligations of a licensee meeting
the following requirements:

(A) The bond shall be payable to the office of the state
bank commissioner;

(B) the terms of the bond shall provide that it may not be
terminated without 30 days prior written notice to the
commissioner; and

(C) the bond shall be available for the recovery of
expenses, fines and fees levied by the commissioner under this

act, and for losses or damages which are determined by the

commissioner to have been incurred by any borrower or consumer as

a result of the applicant's or licensee's failure to comply with

the requirements of this act;

(s
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(2) Submit evidence that establishes, to the commissioner's
satisfaction, that the applicant or licensee shall at all times
maintain a minimum net worth of $50,000. Evidence of net worth
shall include the submission of a balance sheet accompanied by a
written statement by an independent certified public accountant
attesting that the balance sheet has been reviewed in accordance
with generally accepted accounting principles.

Sec. 6. K.S.A. 9-2216 is hereby amended to read as follows:
9-2216. (a) A licensee shall keep for at least 25 months copies
of all documents or correspondence received or prepared by the
licensee or registrant in connection with a loan or loan
application and those records and documents required by the
commissioner by rules and regulations adopted pursuant to K.S.A.
9-2209, and amendments thereto. If the loan is not serviced by a
licensee, the retention period commences on the date the loan is
closed or, if the 1loan is not closed, the date of the loan
application. If the loan is serviced by a licensee, the retention
period commences on the date the loan is paid in full or the date
the licensee ceases to service the loan.

(b) All books, records and any other documents held by the
licensee shall be made available for examination and inspection
by the commissioner or the commissioner's designee. Certified
copies of all records not kept within this state shall be
delivered to the commissioner within three business days of the
date such documents are requested.

(c) No person required to be licensed or registered under

this act shall:

(1) Alter, destroy, shred, mutilate, conceal, cover up or

falsify any record with the intent to impede, obstruct or

influence any investigation by the commissioner or the

commissioner's designee; or

(2) alter, destroy, shred, mutilate or conceal a record with

the intent to impair the object's integrity or availability for

use in a proceeding before the commissioner or a proceeding

brought by the commissioner.

(SN
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Sec. 7. K.S.A. 9-2218 is hereby amended to read as follows:
9-2218. (a) If the commissioner determines after notice and
opportunity for a hearing pursuant to the Kansas administrative
procedure act that any person has engaged, is engaging or is
about to engage in any act or practice constituting a violation
of any provision of this act or any rule and regulation or order
hereunder, the commissioner by order may require any or all of
the following:

(1) That the person cease and desist from the wunlawful act
or practice;

(2) that the person pay a fine not to exceed $57666 $10,000
per incident for the unlawful act or practice; er

(3) If any person is found to have violated any provision of

this act, and such violation is committed against elder or

disabled persons, as defined in K.S.A. 50-676, and amendments

thereto, in addition to any civil penalty otherwise provided by

law, the commissioner may impose an additional penalty not to

exceed $10,000 for each such violation;

(4) censure the person if the person is registered or

licensed under this act;

(5) bar or suspend the person from applying for a license or

registration under this act, or associating with a mortgage

business or supervised lender licensed in this state;

(6) issue an order requiring the person to pay restitution

for any loss arising from the violation or requiring the person

to disgorge any profits arising from the violation. Such order

may include the assessment of interest not to exceed 8% per annum

from the date of the violation; or

(7) that the person take such affirmative action as in the
judgment of the commissioner will carry out the purposes of this
act.

(b) If the commissioner makes written findings of fact that
the public interest will be irreparably harmed by delay in
issuing an order under subsection (a), the commissioner may issue

an emergency cease and desist order.

Ry
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(1) Such emergency order, even when not an order within the
meaning of K.S.A. 77-502, and amendments thereto, shall be
subject to the same procedures as an emergency order issued under
K.S.A. 77-536, and amendments thereto.

(2) Upon the entry of such an emergency order, the
commissioner shall promptly notify the person subject to the
order that it has been entered, of the reasons, and that a
hearing will be held upon written request by the person.

(3) 1If the person requests a hearing, or in the absence of
any request, if the commissioner determines that a hearing should
be held, the matter will be set for a hearing which shall be
conducted in accordance with the provisions of the Kansas
administrative procedure act. Upon completion of the hearing the
commissioner shall by written findings of fact and conclusions of
law vacate, modify or make permanent the emergency order.

(4) If no hearing is requested and none is ordered by the
commissioner, the eﬁérgency order will remain in effect until it
is modified or vacated by the commissioner.

Sec. 8. K.S.A. 2004 Supp. 16a-2-103 is hereby amended to
read as follows: 16a-2-103. (1) @Phis--section--appilies The

provisions of this section shall apply to all consumer loans and

all consumer credit sales.

(2) The finance charge on a consumer loan or consumer credit
sale shall be computed in accordance with the actuarial method
using either the 365/365 method or, if the consumer agrees in
writing, the 360/360 method:

(a) The 365/365 method means a method of calculating the
finance charge whereby the annua* contract rate is divided by 365
and the resulting daily rate is multiplied by the outstanding
principal amount and the actual number of days in the
computational period.

(b) The 360/360 method means a method of calculating the
finance charge whereby the annua* contract rate is divided by 360
and the resulting daily rate is multiplied by the outstanding

principal amount and the number of assumed days 1in the
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computational period. For the purposes of this subsection, a
creditor may assume that a month has 30 days, regardless of the
actual number of days in the month.
(c) If the documentation evidencing a consumer credit
contract is silent regarding whether the 365/365 method or the
360/360 method applies, then the 365/365 method shall apply.

(3) In addition to the methods listed under subsection 2,

the computation of finance charges on a consumer loan secured by

a first or second lien real estate mortgage may be computed using

the following amortization method: the contract rate is divided

by 360 and the resulting rate is multiplied by the outstanding

principal amount and 30 assumed days between scheduled due dates.

For the purposes of this subsection, a creditor shall assume

there are 30 days in the computational period, regardless of the

actual number of days between due dates.

+3y (4) The finance charge on a consumer loan Or consumer
credit sale may not be computed in accordance with the 365/360
method, whereby the annua} contract rate is divided by 360 and
the resulting daily rate 1is multiplied by the outstanding
principal amount and the actual number of days in the
computational period.

t4¥ (5) Creditors may ignore the effect of a leap year in
computing the finance charge.

+5y (6) (a) Except for any portion of a loan made pursuant
to a lender credit card which does not represent a cash advance,
interest or other periodic finance charges on a consumer loan may
accrue only on that portion of the principal which has been
disbursed to or for the benefit of the consumer.

(b) On a consumer credit sale, interest or other periodic
finance charges may accrue only on that portion of the principal
which relates to goods, services or an interest in land, as the
case may be, which has been shipped, delivered, furnished or
otherwise made available to or for the benefit of the consumer or
has been disbursed to or for the benefit of the consumer.

+6%+ (7) Subsection (2) does not apply to a consumer credit

.5-#
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sale the finance charge for which is computed in accordance with
subsection (5) of K.S.A. 1l6a-2-201, and amendments thereto.

+7#y (8) Notwithstanding any other provisions of this act,
the finance charges on consumer loans or consumer credit sales
originating prior to January 1, 1994, which computed such finance
charges on a precomputed basis, shall be subject to the
conditions, limitations and restrictions contained in the uniform
consumer credit code as in effect on December 31, 1993, as such
code relates to precomputed finance charges.

+8% (9) This section shall be supplemental to and a part of
the uniform consumer credit code.

Sec. 9. K.S.A. 2004 Supp. 16a-2-302 is hereby amended to
read as follows: 1l6a-2-302. (1) (a) The administrator shall
receive and act on all applications for 1licenses to make
supervised loans under this act. Applications shall be filed in
the manner prescribed by the administrator and shall contain the
information the administrator may require by rule and regulation
to make an evaluation of the financial responsibility, character
and fitness of the applicant.

(b) Submitted with each application shall be a nonrefundable
application fee. Application and license fees shall be in such
amounts as are established pursuant to subsection (5) of K.S.A.
16a-6-104, and amendments thereto. The license year shall be the
calendar year. Each license shall be nonrefundable and
nonassignable, and shall remain in force until surrendered,
suspended or revoked.

(c) The administrator shall remit all moneys received under
K.S.A. 1l6a-1-101 to l6a-6-414, inclusive, and amendments thereto,
to the state treasurer in accordance with the provisions of
K.S.A. 75-4215, and amendments thereto. Upon receipt of each such
remittance, the state treasurer shall deposit the entire amount
in the state treasury. Of each deposit 20% shall be credited to
the state general fund and the balance shall be credited to the
bank commissioner fee fund. All expenditures from such fund

shall be made in accordance with appropriation acts upon warrants

54’2
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of the director of accounts and reports issued pursuant to
vouchers approved by the administrator or by a person or persons
designated by the administrator.

The 20% credit to the state general fund required by this
subsection (c) 1is to reimburse the state general fund for
accounting, auditing, budgeting, legal, payroll, personnel and
purchasing services, and any and all other state governmental
services, which are performed on behalf of the administrator by
other state agencies which receive appropriations from the state
general fund to provide such services.

(d) Every licensee shall, on or before the first day of
January, pay to the administrator the license fee prescribed
under this subsection (1) for each 1license held for the
succeeding license year. Failure to pay the license fee within
the time prescribed shall automatically revoke the license.

(2) No license shall—be issued unless the administrator,
upon investigation{_ finds that the financial responsibility,
character and fitness of the applicant, and of the members
thereof if the applicant is a copartnership or association and of
the officers and directors thereof, if the applicant 1is a
corporation, are such as to warrant belief that the business will
be operated honestly and fairly within the purposes of this act.
An applicant meets the minimum standard of financial
responsibility for engaging in the business of making supervised
loans, under subsection (1) of K.S.A. 1l6a-2-301, and amendments
thereto, only if:

(a) The applicant has filed with the administrator a proper
surety bond of at least $100,000 which has been approved by the
administrator. The required surety bond may not be canceled by
the 1licensee without providing the administrator at least 30
days' prior written notice and must provide within its terms that
the bond shall not expire for two years after the date of the
surrender, revocation or expiration of the subject license,
whichever shall first occur; and

(b) the applicant provides evidence in a form and manner

0N
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prescribed by the administrator that establishes the applicant

will maintain a satisfactory minimum net worth, as determined by

the administrator, to engage in credit transactions of the nature

proposed by the applicant. Such net worth requirements shall be

established by the administrator pursuant to rule and regulation

and shall not exceed $500,000 for each applicant or licensee.

(3) The administrator may deny any application or renewal
for a supervised loan license if the administrator finds:
(a) There is a refusal to furnish information required by

the administrator within a reasonable time as fixed by the

administrator; or

(b) any of the factors stated in K.S.A. 16a-2-303, and
amendments thereto, as grounds for denial, revocation or
suspension of a license.

(4) Upon written request the applicant is entitled to a
hearing on the question of license qualifications if: (a) The
administrator has notified the applicant in writing that the
application has been denied; or (b) the administrator has not
issued a license within 60 days after the application for the
license was filed. A request for a hearing may not be made more
than 15 days after the administrator has mailed a writing to the
applicant notifying the applicant that the application has been
denied and stating in substance the administrator's £findings
supporting denial of the application.

(5) The administrator shall adopt rules and regulations
regarding whether a licensee shall be required to obtain a single
license for each place of business or whether a licensee may
obtain a master license for all of its places of business, and in
so doing the administrator may differentiate between licensees
located in this state and licensees located elsewhere. Each
license shall remain in full force and effect until surrendered,
suspended or revoked.

(6) No licensee shall change the location of any place of
business without giving the administrator at least 15 days prior

written notice.
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(7) A licensee may conduct the business of making supervised

loans for personal, family or household purposes only at or from

any place of business for which the licensee holds a license and
not under any other name than that in the license. Loans made
pursuant to a lender credit card do not violate this subsection.

Sec. 10. K.S.A. 2004 Supp. 16a-2-303 is hereby amended to
read as follows: 16a-2-303. (1) The administrator may deny,
revoke or suspend the 1license of a supervised lender if the
administrator finds that:

(a) The applicant or licensee has repeatedly or willfully
violated the provisions of K.S.A. 16a-1-101 through 16a-9-102 and
amendments thereto or any rule and regulation, order or
administrative interpretation lawfully made pursuant to such
sections of this act;

(b) the applicant or licensee has failed to file and

maintain the surety bond or net worth required in K.S.A.

16a-6-104 1l6a—-2-302, and amendments thereto;

(c) the applicant or licensee is insolvent;

(d) the applicant or licensee has filed with the
administrator any document or statement containing any false
representation of a material fact or omitting to state a material
fact;

(e) the applicant, licensee, members thereof if a
copartnership or association, or officers and directors thereof

if a corporation have been convicted of a felony crime or any

crime involving fraud, dishonesty or deceit or the applicant or

licensee knowingly or repeatedly contracts with or employs

persons to directly engage in lending activities who have been

convicted of a felony crime involving fraud, dishonesty or

deceit;

(f) the applicant or 1licensee fails to keep and maintain
sufficient records to permit an audit satisfactorily disclosing
to the administrator the applicant or licensee's compliance with
the provision of this act;

(g) the applicant or licensee has been the subject of any

3.5
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disciplinary action by this or any other state or federal agency:

(h) a £final judgment has been entered against the applicant
or licensee in a civil action and the administrator £finds the
conduct on which the judgment is based indicates that it would be
contrary to the public interest to permit such person to be
licensed;

(i) the applicant or licensee has engaged in deceptive
business practices; or -

(j) facts or conditions exist which would clearly have
justified the administrator in refusing to grant a 1license had
these facts or conditions been known to exist at the time the
application for the license was made.

(2) Any person holding a license to make supervised loans
may surrender the 1license by notifying the administrator in
writing of its surrender, but this surrender shall not affect
such person's liability for acts previously committed.

(3) No revocation, suspension, or relinquishment of a
license shall impair or affect the obligation of any preexisting
lawful contract between the licensee and any debtor.

(4) The administrator may reinstate a license, terminate a
suspension, or grant a new license to a peréan whose license has
been revoked or suspended if no fact or condition then exists
which clearly would have justified the administrator in refusing
to grant a license.

Sec. 11. K.S.A. 2004 Supp. 16a-2-304 is hereby amended to
read as follows: 16a-2-304. (1) Every licensee and any assignee
or servicer of a consumer credit transaction shall maintain
records in conformity with generally accepted accounting
principles and practices 1in a manner that will enable the
administrator and, in the case of a supervised financial
organization its supervisory official or agency, to determine
whether the licensee, assignee or servicer is complying with the
provisions of K.S.A. 16a-1-101 through 16a-9-102, and amendments
thereto. The record keeping system of a licensee, assignee or

servicer shall be sufficient if the 1licensee, assignee or

5rsl1154
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servicer makes the required information reasonably available. The
records need not be kept in the place of business where
supervised loans are made, if the administrator or supervisory
official or agency is given free access to the records wherever
located. Every licensee and any assignee of a consumer credit
transaction shall provide the administrator with the name,
address, telephone number, contact person and any other
reasonable information regarding the location and availability of
current records of a consumer credit transaction. The records
pertaining to any loan need not be preserved for more than two
years after making the final entry relating to the loan, but in
the case of a revolving loan account the two years is measured
from the date of each entry.

(2) On or before April 15 of each year every licensee shall
file with the administrator and, in the case of a supervised
financial organization with its supervisory official or agency, a
composite annual report in the form prescribed by the
administrator relating to all supervised loans made by such
licensee. The administrator shall consult with comparable
officials in other states for the purpose of making the kinds of
information required in annual reports uniform among the states.
Information contained in annual reports shall be confidential and
may be published only in composite form.

(3) No person required to be licensed or file notification

under this act shall:

(a) Alter, destroy, shred, mutilate, conceal, cover up or

falsify any record with the intent to impede, obstruct or

influence any investigation by the administrator or the

administrator's designee; or

(b) alter, destroy, shred, mutilate or conceal a record with

the intent to impair the object's integrity or availability for

use in a proceeding before the administrator or a proceeding

brought by the administrator.

Sec. 12. K.S.A. 2004 Supp. 16a-2-404 is hereby amended to

read as follows: 1l6a-2-404. (1) On consumer loan transactions in

(P
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which cash is advanced:

(a) With a short term,

(b) a single payment repayment is anticipated, and

(c) such cash advance is equal to or 1less than §500, a
licensed or supervised 1lender may charge in-iieu-of-the-loan
finance-charges-specified-in--K-SvAr--16a-2-4617-—and——amendments
thereto;-the-foltowing—amountss

tiy—-6n-any-ameunt-up-to-and-inctuding-$50;-a-charge-of-$5-58
may-be-added;

tity--on——ameunts-in-excess-of-$5687-but-not-mere-than-$1667-a
charge-may-be-added-equat-to-10%—of-the-toan-proceeds-pius--a—-§5
administrative-fees

titiy--on—-amounts-in-excess-of-$1607-but-net-more—than—-§256-a
charge——may--be——added——equai-—to——?%-of—the—}ean—procee&s—with—a
minimum-of-$18-pitus-a-$5-administrative—£ees

fiv}—-for-amounts-in-;xcess—of—$259—and-not—greater—than—-the
maximum—-defined—-iﬁ;this—section7—a—charge-may—be-added—equai-to
6%-cf-the-}oan-proceeds—with--a——minimum——of——si?758—-pius——a—-$5

administrative——fee an amount not to exceed 15% of the amount of

the cash advance.

(2) The minimum term of any loan under this section shall be
7 days and the maximum term of any loan made under this section
shall be 30 days.

(3) A lender and related interest shall not have more than
two loans made under this section outstanding to the same
borrower at any one time and shall not make more than three loans
to any one borrower within a 30 calendar day period. Each lender
shall maintain a journal of loan transactions for each borrower
which shall include at least the following information:

(a) Name, address and telephone number of each~borrower; and

(b) date made and due date of each loan.

(4) Each 1loan agreement made under this section shall
contain the following notice in at 1least 10 point bold face
type: NOTICE TO BORROWER: KANSAS LAW PROHIBITS THIS LENDER AND

THEIR RELATED INTEREST FROM HAVING MORE THAN TWO LOANS

344
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OUTSTANDING TO YOU AT ANY ONE TIME. A LENDER CANNOT DIVIDE THE
AMOUNT YOU WANT TO BORROW INTO MULTIPLE LOANS 1IN ORDER TO
INCREASE THE FEES YOU PAY.

(5) The contract rate of any loan made under this section
shall not be more than 3% per month of the loan proceeds after
the maturity date. No insurance charges or any other charges of
any nature whatsoever shall be permitted, except as stated in
subsection (7), including any charges for cashing the loan
proceeds if they are given in check form.

(6) Any loan made under this section shall not be repaid by
proceeds of another loan made under this section by the same
lender or related interest. The proceeds from any loan made under
this section shall not be applied to any other loan from the same
lender or related interest.

(7) On a consumer loan transaction in which cash is advanced
in exchange for a personal check, one return check charge may be
charged if the check 1is deemed insufficient as defined in
paragraph (e) of subsection (1) of K.S.A. 16a-2-501, and
amendments thereto. Upon receipt of the check from the consumer,
the 1lender shall immediately stamp the back of the check with an
endorsement that states: "Negotiated as part of a loan made under
K.S.A. 16a-2-404. Holder takes subject to claims and defenses of
maker. No criminal prosecution."

(8) In determining whether a consumer loan transaction made
under the provisions of this section 1is wunconscionable conduct
under K.S.A. 16a-5-108, and amendments thereto, consideration
shall be given, among other factors, to:

(a) The ability of the borrower to repay within the terms of
the loan made under this section; or

(b) the original request of the borrower for amount and term
of the loan are within the limitations under this section.

(9) A consumer may rescind any consumer 1loan transaction
made under the provisions of this section without cost not later
than the end of the business day immediately following the day on

which the loan transaction was made. To rescind the 1loan
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transaction:

(a) A consumer shall inform the lender that the consumer
wants to rescind the loan transaction;

(b) the consumer shall return the cash amount of the
principal of the loan transaction to the lender; and

(c) the lender shall return any fees that have been
collected in association with the loan.

(10) A person shall not commit or cause to be committed any
of the following acts or practices in connection with a consumer
loan transaction subject to the provisions of this section:

(a) Use any device or agreement that would have the effect
of charging or collecting more fees, charges or interest, or

which results in more fees, charges, or interest being paid by

the consumer, than allowed by the provisions of this section,

including but not limited to:
(i) Entering into a different type of transaction with the
consumer ;
(ii) entering into a sales/leaseback or rebate arrangement;
(iii) catalog sales; or
(iv) entering into any other transaction with the consumer

or any other person that is designed to evade the applicability

of this section;

(b) wuse, or threaten to use the criminal process in any
state to collect on the loan;

(c) sell any other product of any kind in connection with
the making or collecting of the loan;

(d) include any of the following provisions in a loan
document:

(i) A hold harmless clause;

(ii) a confession of judgment clause;

(iii) a provision in which the consumer agrees not to assert
a claim or defense arising out of the contract.

(11) As used in this section, "related interest" shall have
the same meaning as "person related to" in K.S.A. 16a-1-301, and

amendments thereto.

20
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(12) Any person who facilitates, enables or acts as a
conduit or agent for any third party who enters into a consumer
loan transaction with the characteristics set out 1in paragraphs
(a) and (b) of subsection (1) shall be required to obtain a
supervised 1loan 1license pursuant to K.S.A. 1lé6a-2-301, and
amendments thereto, regardless of whether the third party may be
exempt from licensure provisions of the Kansas uniform consumer
credit code.

(13) Notwithstanding that a person may be exempted by virtue
of federal law from the interest rate, finance charge and
licensure provisions of the Kansas uniform consumer credit code,
all other provisions of the code shall apply to both the person
and the loan transaction.

(14) This section shall be supplemental to and a part of the
uniform consumer credit code.

Sec. 13. K.S.A. 16a—;;205 is hereby amended to read as
follows: 16a-3-205. ]1) The creditor shall deliver or mail to the
consumer, without request, a written receipt for each payment by
coin or currency on an obligation pursuant to a consumer credit
transaction. A periodic statement showing a payment received by
mail complies with this subsection.

(2) Upon written request of the consumer, the person to whom
an obligation is owed pursuant to a consumer credit transaction,
other than one pursuant to open end credit, shall provide a
written statement of the dates and amounts of payments made
within the past €£ifteen--{15} 15 months and the teotat-amount

unpaid amount required to pay the debt in full. The statement

shall be provided without charge.

(3) After a consumer has fulfilled all obligations with
respect to a consumer -credit transaction, other tham one pursuant
to open end credit, the person to whom the obligation was owed
shall upon request of the consumer, deliver or mail to the
consumer written evidence acknowledging payment in full of all
obligations with respect to the transaction.

Sec. 14. K.S.A. 2004 Supp. 1l6a-3-304 is hereby amended to

-2l
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read as follows: 16a-3-304. (1) A creditor may not use engage in

a pattern or practice of using multiple agreements with-intent to

obtain a higher finance charge than would otherwise be permitted
by the provisions of the article on finance charges and related
provisions (article 2).

(2) The excess amount of finance charge provided for in this
section is an excess charge for the purposes of the provisions on
rights of parties (K.S.A. 16a-5-201, and amendments thereto) and
the provisions on civil actions by administrator (K.S.A.
16a-6-113, and amendments thereto).

Sec. 15. K.S.A. 2004 Supp. l6a-3-308a is hereby amended to

read as follows: l16a-3-308a. (1) A loan subject to this section
may not provide for the negative amortization of principal or a
balloon payment. A loan payment is not a balloon payment if the
amount of the payment is less than twice the amount of any other
payment.

(2) Subsection (1) applies to a consumer loan which is
secured by a first mortgage or a second mortgage on the
consumer's principal residence and with respect to which (a) the
loan-to-value ratio exceeds 100% at the time the loan is made or
(b) the annual percentage rate exceeds the code mortgage rate.
Notwithstanding the foregoing, subsection (1) does not apply to a
loan pursuant to open end credit; a purchase-money loan incurred
to acquire or construct the consumer's principal residence; or a
reverse mortgage transaction.

(3) The creditor must disburse the proceeds of a consumer
loan secured by a first mortgage or a second mortgage upon the
satisfaction of all conditions to the disbursement and the
expiration of all applicable rescission, cooling-off or other
waiting periods required by law, unless the parties otherwise
agree in writing.

(4) No person shall record a mortgage if moneys are not

available for disbursal to the mortgagor upon the expiration of

all applicable recession, cooling-off or other waiting periods

required by law unless, before that recording, the person informs

-2Z
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the mortgagor in writing of a definite date by which payment

shall be made and obtains the mortgagqor's written permission for

the delay.

t4y (5) This section shall be supplemental to and a part of
the uniform consumer credit code.

Sec. 16. K.S.A. 16a-5-103 is hereby amended to read as
follows: 16a-5-103. (1) This section applies to a deficiency on a
consumer credit sale of goods or services and on a consumer loan

in which the 1lender 1is subject to defenses arising from sales

(seetion K.S.A. 16a-3-405, and amendments thereto); a consumer is
not liable for a deficiency unless the creditor has disposed of
the goods in good faith and in a commercially reasonable manner.

(2) 1If the seller repossesses or voluntarily accepts
surrender of goods which were the subject of the sale and in
which he has a security interest, the buyer is not personally
liable to the seller for the unpaid balance of the debt arising
from the sale of a commercial unit of goods of which the cash
sale price was ene-theusand-dottars-{$17666) $1,000 or less, and
the seller is not obligated to resell the collateral unless the
buyer has paid sixty-percent-{66%) 60% or more of the cash price
and has not signed after default a statement renouncing his
rights in the collateral.

(3) If the seller repossesses Or voluntarily accepts
surrender of goods which were not the subject of the sale but in

which ke the seller has a security interest to secure a debt

arising from a sale of goods or services or a combined sale of
goods and services and the cash price of the sale was one
thousand--dotiars——+$376066y $1,000 or 1less, the buyer is not
personally liable to the seller for the unpaid balance of the
debt arising from the sale, and the seller's duty to dispose of
the collateral is governed by the provisions on disposition of

collateral (seetien--84-9-564 K.S.A. 84-9-610, and amendments

thereto) of the uniform commercial code.
(4) If the lender takes possession or voluntarily accepts

surrender of goods in which he has a security interest to secure

~J
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a debt arising from a consumer loan in which the lender is
subject to defenses arising from sales (seection K.S.A. 16a-3-405,

and amendments thereto) and the net proceeds of the loan paid to

or for the benefit of the debtor were one--thousand--doiiars
5370003 $1,000 or less, the debtor is not personally liable to
the lender for the unpaid balance of the debt arising £from the
loan and the 1lender's duty to dispose of the collateral is
governed by the provisions on disposition .of collateral (seetien

84-9-564 K.S.A. 84-9-610, and amendments thereto) of the uniform

commercial code.

(5) For the purpose of determining the wunpaid balance of
consolidated debts or debts pursuant to open end credit, the
allocation of payments to a debt shall be determined in the same
manner as provided for determining the amount of debt secured by
various security interests (seetion K.S.A. 16a-3-303, and

amendments thereto).

(6) The consumer may be liable in damages to the creditor if
the consumer has wrongfully damaged the collateral or if, after
default and demand, the consumer has wrongfully failed to make
the collateral available to the creditor.

(7) If the creditor elects to bring ;n action against the
consumer for a debt arising from a consumer credit sale of goods
or services or from a consumer 1loan in which the lender is
subject to defenses arising from sales (seetion K.S.A. 16a-3-405,

and amendments thereto), when under this section he the creditor

would not be entitled to a deficiency judgment if he the creditor

took possession of the collateral, and obtains judgment: "

(a) he The creditor may not take possession of the

collateral, and

(b) the collateral is not subject to 1levy or sale on
execution or similar proceedings pursuant to the judgment.

Sec. 17. K.S.A. 16a-5-111 1is hereby amended to read as
follows: 16a-5-111. (1) This section applies to consumer credit
transactions.

(2) Except as provided in subsection (3), after a default
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consisting only of the consumer's failure to make a required
payment in a consumer credit transaction payable in installments,
a creditor may neither accelerate maturity of the unpaid balance
of the obligation nor take possession of collateral because of
that default until twenty——+¢26) 20 days after a notice of the
consumer's right to cure (seectieon K.S.A. 16a-5-110, and

amendments thereto) is given. Until twenty-+26) 20 days after the

notice is given, the consumer may cure all defaults consisting of
a failure to make the required payment by tendering the amount of
all unpaid sums due at the time of the tender, without

acceleration, plus any unpaid delinquency eor--deferrai charges.

Cure restores the consumer to his the consumer's rights under the

agreement as though the defaults had not occurred.
(3) With respect to defaults on the same obligation after a
creditor has once given a notice of consumer's right to cure

(seetien K.S.A. 16a-5-110, and amendments thereto), this section

gives the consumer no right to cure and imposes no limitation on
the creditor's right to proceed against the consumer or the
collateral. |

Sec. 18. K.S.A. 2004 Supp. l6a-6-104 is hereby amended to
read as follows: 16a-6-104. This act shall be administered by the
consumer credit commissioner of Kansas who is also referred to as
the administrator. (1) In addition to other powers granted by
this act, the administrator within the 1limitations provided by
law may:

(a) Receive and act on complaints, take action designed to
obtain wvoluntary compliance with the provisions of K.S.A.
l6a-1-101 to 16a-9-102, inclusive, and amendments thereto, or
commence proceedings on the administrator's own initiative;

(b) counsel persons and groups on their rights and duties
under K.S.A. 16a-1-101 to 16a-9-102, inclusive, and amendments
thereto;

(c) establish programs for the education of consumers with
respect to credit practices and problems and as a condition in

settlements of investigations or examinations, the administrator

o
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may receive a payment designated for consumer education to be
expended as directed by the administrator for such purpose;

(d) make studies appropriate to effectuate the purposes and
policies of K.S.A. 16a-1-101 to 16a-9-102, inclusive, and
amendments thereto;

(e) adopt, amend and revoke rules and regulations to carry
out the specific provisions of K.S.A. 16a-1-101 to 16a-9-102,
inclusive, and amendments thereto;

(£) issue, amend and revoke written administrative
interpretations. Such written administrative interpretations
shall be approved by the attorney general and published in the
Kansas register within 15 days of issuance. The administrator
shall annually publish all written administrative interpretations
in effect;

(g) maintain offices within this state; and

(h) appoint any necessary attorneys, hearing examiners,
clerks, and other employees and agents and fix their
compensation, and authorize attorneys appointed under this
section to appear for and represent the administrator in court;

(i) examine periodically at intervals the administrator
deems appropriate the 1loans, business and records of every

licensee or person filing notification pursuant to K.S.A.

16a-6-201 through 16a-6-—-203, and amendments thereto, except

licensees which are supervised financial organizations. The
official or agency responsible for the supervision of each
supervised financial organization shall examine the loans,
business and records of each such organization in the manner and
periodically at intervals prescribed by the administrator. 1In
addition, for the purpose of discovering violations of K.S.A.
16a-1-101 through 16a-9-102, and amendments thereto, or securing
information lawfully required, the administrator or the official
or agency to whose supervision the organization is subject to
K.S.A. 16a-6-105, and amendments thereto, may at any time
investigate the loans, business and records of any supervised

lender. For examination purposes the administrator shall have
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free and reasonable access to the offices, places of business and

records of the lender or person filing notification; and

(j) refer such evidence as may be available concerning
violations of this act or of any rule and regulation or order to
the attorney general or the proper county or district attorney,
who may in the prosecutor's discretion, with or without such a
reference, institute the appropriate criminal proceedings under
this act. Upon receipt of such referenee, the attorney general
or the county attorney or district attorney may request that a
duly employed attorney of the administrator prosecute or assist
in the prosecution of such violation on behalf of the state.
Upon approval of the administrator, such employee shall be
appointed special prosecutor for the attorney general or the
county attorney or district attorney to serve without
compensation from the attorney general or the county attorney or
district attorney. Such special prosecutor shall have all the
powers and duties prescribed by law for assistant attorneys
general or assistant county or district attorneys, and such other
powers and duties as are 1lawfully delegated to such special
prosecutors by the attorney general or the county attorney or
district attorney=; and -

(k) if deemed necessary by the administrator, require

fingerprinting of any applicant, licensee, members thereof if a

copartnership or association, or officers and directors thereof

if a corporation, or any agent or other person acting on their

behalf who is directly engaged in lending activities. The

administrator, or the administrator's designee, may submit such

fingerprints to the Kansas bureau of investigation, federal

bureau of investigation, or other law enforcement agency for the

purposes of verifying the identity of such persons and obtaining

records of their criminal arrests and convictions.

(2) The administrator shall enforce the provisions of this
act and the rules and regulations and interpretations adopted
thereunder with respect to a creditor, unless the creditor's

compliance is regulated exclusively or primarily by another state
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or federal agency.

(3) To keep the administrator's rules and regulations in
harmony with the rules of administrators in other jurisdictions
which enact the revised uniform consumer credit code, the
administrator, so far as 1is consistent with the purposes,
policies and provisions of K.S.A. 1l6a-1-101 to 16a-9-102,
inclusive, and amendments thereto, may:

(a) Before adopting, amending and revoking rules and
regulations, advise and consult with administrators in other
jurisdictions which enact the uniform consumer credit code; and

(b) 1in adopting, amending and revoking rules and
regulations, take into consideration the rules of administrators
in other jurisdictions which enact the revised uniform consumer
credit code.

(4) Except for refund of an excess charge, no liability is
imposed under K.S.A. 16a-1-101 to 16a-9-102, inclusive, and
amendments thereto, for an act done or omitted in conformity with
a rule and regulation or written administrative interpretation of
the administrator in effect at the time of the act or omission
notwithstanding that after the act or omission the rule and
regulation or written administrative interpretation may be
determined by judicial or other authority to be invalid for any
reason.

(5) The administrator prior to December 1 of each year shall
establish such fees as are authorized under the provisions of
K.S.A. 16a-1-101 to 1l6a-9-102, inclusive, and amendments thereto,
for the ensuing calendar year in such amounts as the
administrator may determine to be sufficient to meet the budget
requirements of the administrator for each fiscal year.

Sec. 19. K.S.A. 2004 Supp. 1l6a-6-108 is hereby amended to
read as follows: l16a-6-108. (1) If the administrator determines
after notice and opportunity for a hearing that any person has
engaged, is engaging or is about to engage in any act or practice
constituting a violation of any provision of this act or any rule

and regulation, order or administrative interpretation hereunder,

(ON]
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the administrator by order may require that such person cease and
desist from the unlawful act or practice and take such
affirmative action as in the judgment of the administrator will
carry out the purposes of this act.

(2) If the administrator makes written findings of fact that
the public interest will be irreparably harmed by delay in
issuing an order under subsection (1), the administrator may
issue an emergency cease and desist order. Such order shall be
subject to the same procedures as an emergency order issued under
K.S.A. 77-536, and amendments thereto. Upon the entry of such an
order the administrator shall promptly notify the person subject
to the order that it has been entered, of the reasons and that
upon written request the matter will be set for a hearing which
shall be conducted in accordance with the provisions of the
Kansas administrative procedure act. If no hearing is requested
and none is ordered by the administrator, the order will remain
in effect until it is modified or vacated by the administrator.
If a hearing is requested or ordered, the administrator, after
notice of and opportunity for hearing to the person subject to
the order, shall by written findings of fact and conclusion of
law vacate, modify or make permanent the order.

(3) If the administrator reasonably believes that a person
has violated this act or a rule and regulation, order or
administrative interpretation of the administrator wunder this
act, the administrator, in addition to any specific power granted
under this act, after notice and hearing in an administrative
proceeding, unless the right to notice and hearing is waived by

the person against whom the sanction is imposed, may require any

or all of the following:

(a) Censure the person if the person is licensed under this
act:

(b) issue an order against an applicant, licensed person or
other person who knowingly violates this act or a rule and
regulation, order or administrative interpretation of the

administrator under this act, imposing a civil penalty up to a
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maximum of $£5,000 for each violations—-er. If any person is found

to have knowingly or willfully violated any provision of this

act, and such violation is committed against elderly or disabled

persons, as defined in K.S.A. 50-676, and amendments thereto, in

addition to any c¢ivil penalty otherwise provided by law, the

administrator may impose an additional penalty not to exceed

$5,000 for each such violation:

(c) revoke or suspend the person's license or bar the person
from subsequently applying for a license under this acts; or

(d) issue an order requiring the person to pay restitution

for any loss arising from the violation or requiring the person

to disgorge any profits arising from the violation. Such order

may include the assessment of interest not to exceed 8% per annum

from the date of the violation.

(4) Any person aggrieved by a final order of the
administrator may obtain a review of the order in accordance with
the provisions of the act for judicial review and civil
enforcement of agency actions.

Sec. 20. K.S.A. l6a-6-201 is hereby amended to read as
follows: 16a-6-201. This part applies to a creditor engaged in
this state in entering into consumer credit transactions and to a
ereditor-having-an-office-or-ptace-of-business-in-this-state any
person who takes assignments of and undertakes direct collection
of payments from or enforcement of rights against debtors arising
from these transactions. This part shall not apply to supervised

financial organizations (K.S.A. 16a-1-301 +38), and amendments

thereto). Nothing in this section shall be construed to require
the payment of any fees required by this article by attorneys or
collection agencies who receive the same for collection purposes.

Sec. 21. K.S.A. 2004 Supp. 1l6a-6-203 is hereby amended to
read as follows: 1l6a-6-203. (1) A person required to file
notification shall on or before April 30 of each year pay to the
administrator an annual fee in an amount established pursuant to
subsection +6% (5) of K.S.A. 16a-6-104, and amendments thereto,

for each business location for that year.

(SN
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(2) Persons required to file notification who are sellers,
lessors or lenders shall pay an additional fee at the time and in
the manner stated in subsection (1), in an amount established
pursuant to subsection +6% (5) of K.S.A. 16a-6-104, and
amendments thereto, for each business location for each $100,000,
or part thereof which exceeds $10,000 and which 1is above the
first $100,000, of the average unpaid balances, including unpaid
scheduled periodic payments under consumer leases, arising from
consumer credit transactions entered into in this state and held
on the last day of each calendar month during the preceding
calendar year and held either by the seller, lessor or lender, or
by the immediate or a remote assignee other than a supervised
financial organization who has not filed notification. The unpaid
balances of assigned obligations held by an assignee other than a
supervised financial organization who has not filed notification
are presumed to be the unpaid balances of the assigned
obligations at the time of their assignment by the seller, lessor
or lender.

(3) Persons required to file notification who are Qgsignees
shall pay an additional fee at the time and in the manner stated
in subsection (1), in an amount established pursuant to
subsection +6% (5) of K.S.A. 16a-6-104, and amendments thereto,
for each $100,000, or part thereof which exceeds $10,000, of the
average unpaid balances, including unpaid scheduled periodic
payments payable by lessees, arising from consumer credit
transactions entered into in this state taken by assignment and
held on the last day of each calendar month during the preceding
calendar year.

New Sec. 22. (a) Any person who makes a loan under the
provisions of K.S.A. 16a-2-404, and amendments thereto, shall:

(1) Not garnish any wages or salary paid to a military
borrower for service in the armed forces.

(2) Defer all collection activity against a military
borrower who has been deployed to a combat or combat support

posting for the duration of such posting.

254
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(3) Not contact any person in the military chain of command
of a military borrower in an attempt to collect such loan.

(4) Honor all terms of any repayment agreement between the
person making such loan and:

(A) The military borrower; or

(B) any military counselor or third party credit counselor
negotiating on behalf of the military borrower.

(5) Not make any loan to any military borrower whenever the
military base commander has declared such person's place of
business off limits to military personnel.

(b) For the purposes of this section, "military borrower"
means any of the following that have been called to active duty:
(1) Any member of the armed forces of the United states;

(2) any member of the national guard; or

(3) any member of the armed forces reserves.

(c) This section shall be supplemental to and a part of the
uniform consumer crédit code.

Sec. 23. K.S.A. 9-2203, 9-2205, 9-2208, 9-2209, 9-2211,
9-2216, 9-2218, 16a-3-205, 16a-5-103, 16a-5-111 and 16a-6-201 and
K.S.A. 2004 Supp. 16a-2-103, 16a-2-302, 1l6a-2-303, 16a-2-304,
l6a-2-404, 16a-3-304, 16a-3-308a, 16a-6-104, 16a-6-108 and
16a-6-203 are hereby repealed.

Sec. 24. This act shall take effect and be in force from and

after its publication in the statute book.
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