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MINUTES OF THE HOUSE JUDICIARY COMMITTEE

The meeting was called to order by Chairman Michael O’Neal at 3:30 p.m. on January 21, 2004 in Room
313-S of the Capitol.

All members were present except:
Representative Ward Loyd- excused
Representative Dale Swenson- excused
Representative Dan Williams- excused

Committee staff present:
Jill Wolters, Revisor of Statutes
Diana Lee, Revisor of Statues
Jerry Ann Donaldson, Kansas Legislative Research Department
Cindy O’Neal, Secretary

Conferees appearing before the committee:
Kathy Olsen, Kansas Bankers Association
Rick Fleming, Office of Kansas Securities Commissioner
Chris Biggs, Kansas Securities Commissioner
Ed Cross, Kansas Independent Oil & Gas Association
Jim Clark, Kansas Bar Association
Roger Walter, Kansas Bar Association

The committee received request for bill introductions.

Kathy Olsen, Kansas Bankers Association, requested a bill which would correct printing errors in the Uniform
Commercial Code, Revised Article 9. (Attachment 1)

Representative Patterson made the motion to have the request introduced as a committee bill. Representative
Long-Mast seconded the motion. The motion carried.

Representative Ward requested a bill which would modify the landlord tenant act allowing the tenant ten days
after a judgement has been reached for the removal of property. He made the motion to have the request
introduced as a committee bill. Representative Patterson seconded the motion. The motion carried.

Representative Davis requested several bills:
1. Extend the terms of the Court of Appeals from four years to six.
2. Increase the hourly rate from $50 to $80 for attorneys doing indigent defense work
3. Uniform Interstate Enforcement of Domestic Violence Protection Act
4. Amend K.S.A. 12-1617 (e), cleanup the notice provision from ten days to forty days

Representative Davis made the motion to have the requests introduced as committee bills. Representative
Patterson seconded the motion. The motion carried.

Representative O’Neal received a bill request to amend to the worthless check statute concerning mailing
requirements. Amendments had been made to K.S.A. 60-2610 but 60-2611 was not amended and two other
changes did not get amended regarding first class and restricted mail. Representative Patterson made the

motion to have the request introduced as a committee bill. Representative Long-Mast seconded the motion.
The motion carried.

Hearings on HB 2347- Uniform Securities Act, were reopened.

Rick Fleming, Office of Kansas Securities Commissioner, remarked that the balloon (Attachment 2) was the
amendments which were adopted by the Special Committee on Judiciary this past summer. It reflects some
technical amendments, conforms HB 2347 with SB 110, which was passed last year and addresses the
compromise amendments between the National Conference of Commissioners on Uniform State Laws
(NCCUSL), Kansas Department of Insurance and Office of Kansas Securities Commissioner.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
the individuals appearing before the committee for editing or corrections. Page 1




CONTINUATION SHEET

MINUTES OF THE HOUSE JUDICIARY COMMITTEE at 3:30 p.m. on January 21, 2003 in Room 313-
S of the Capitol.

Chris Biggs, Kansas Securities Commissioner, supported the interim committee balloon but had strong
objections to variable annuities being taken out of the definition of securities. He informed the members that
Oklahoma & Missouri had adopted the uniform act without variable annuities included. However, he urged
the committee to not let the issue of variable annuities hold up the bill.

Chairman O’Neal asked if Mr. Biggs would like to request a bill be drafted including variable annuities in the
definition of securities. Mr. Biggs responded he would. Representative Patterson made the motion to have
a bill drafted. Representative Long-Mast seconded the motion. The motion carried.

He also suggested an amendment involving the statute of limitations for criminal offenses found in section
37 (b) on page 46 of the bill. Tt should be made clear that Chapter 21 tolling provisions apply to securities
issues. (Attachment 3)

Ed Cross, Kansas Independent Oil & Gas Association, expressed concerns with K.S.A. 17-1262(a) being
removed from the bill. After speaking with the Kansas Securities Commissioner, there has been the assurance
that they will keep the exemption in through their rules and regulations. (Attachment 4)

Jim Clark, Kansas Bar Association appeared before the committee with a request for several amendments.
(Attachment 5)

1. Delay the effective date by one year

2. Allow for the sale of a security to a person not a resident of the state would not be in violation of
registration

3. Strike language on page 18 lines 25 thru 27

4. Issuer exams

5. Change civil statute of limitations

6.Include viatical investments as defined in the North American Securities Administrators Association
Guidelines.

Rick Fleming opposed the majority of the Kansas Bar Associations proposed amendments.

#1 change in effective date is fine

#2 would create a loophole for registration

#3 would cause different guidelines for each type of security filed

#4 securities may not be sold through a broker firm

#5 a change to the civil statute of limitations is not needed currently there is up to a five year period
depending on the type of crime committee

#6 the definition of viatical investments does need to be fixed but the committee should wait till they
receive recommendations from NCCUSL

Kansas Bankers Association provided written testimony requesting an amendment which would change the
definition of a broker-dealer to strike including banks. (Attachment 6)

Written testimony was provided from Waddell & Reed in favor of the uniform bill. (Attachment 7)
The hearings on HB 2347 were closed.

The next committee meeting was scheduled for January 26, 2004.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to
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The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

January 21, 2004

To: House Committee on Judiciary

From: Kathleen Taylor Olsen, Kansas Bankers Association
Re: Proposed Amendment to UCC: Revised Article 9

Mr. Chairman and Members of the Commiittee:

Thank you for the opportunity to appear before you today to request introduction of a bill
that would make some very technical corrections to two sections of Revised Article 9.

As you will recall the Kansas Legislature passed Revised Article 9 in the 2000 legislative
session. It was an expansive piece of legislation that totally revamped Article 9 of the
Uniform Commercial Code.

This proposal brings to your attention two clerical errors that need to be corrected. The
first is found in K.S.A. 84-9-506(c), and would correct an erroneous reference to another
section of Article 9.

The second is found in K.S.A. 84-9-509(a)(1), where the word ‘“‘or” was omitted in the
final printing.

While seemingly innocuous, these errors are misleading to practitioners and do need to be
cleared up. Thank you for your time and attention to this matter.

House Judiciary Committee
1-21-04
Attachment 1
610 SW Corporate View 66615 « P.O. Box 4407, Topeka, KS 66604 » (785) 232-3444 Fax (785) 232-3484
e-mail kbaolfice@ksbankers.com * Home Page: www.ksbankers.com



KBA Request for Legislation - 2004

Technical Corrections to Article 9

84-9-506. Effect of errors or omissions. (a) Minor errors and omissions. A
financing statement substantially satisfying the requirements of this part is effective,
even if it has minor errors or omissions, unless the errors or omissions make the
financing statement seriously misleading.

(b) Financing statement seriously misleading. Except as otherwise provided in
subsection (c), a financing statement that fails sufficiently to provide the name of the

debtor in accordance with K.S.A. 2002 Supp. 84-9-503(a) and amendments thereto, is
seriously misleading.

(c) Financing statement not seriously misleading. If a search of the records of
the filing office under the debtor's correct name, using the filing office's standard search
logic, if any, would disclose a financing statement that fails sufficiently to provide the
name of the debtor in accordance with K.S.A. 2002 Supp. 84-9-508(a)} 84-9-503(a) and
amendments thereto, the name provided does not make the financing statement
seriously misleading.

(d) "Debtor's correct name.” For purposes of K.S.A. 2002 Supp. 84-9-508(b) and
amendments thereto, the "debtor's correct name” in subsection (¢) means the correct
name of the new debtor.

84-9-509. Persons entitled to file a record. (a) Person entitled to file record. A
person may file an initial financing statement, amendment that adds collateral covered

by a financing statement, or amendment that adds a debtor to a financing statement only
if:

(1) The debtor authorizes the filing in an authenticated record or pursuant to
subsection (b) or (c); or

(2) the person holds an agricultural lien that has become effective at the time of

filing and the financing statement covers only collateral in which the person holds an
agricultural lien.

(b) Security agreement as authorization. By authenticating or becoming bound
as debtor by a security agreement, a debtor or new debtor authorizes the filing of an
initial financing statement, and an amendment, covering:
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84-9-509
(1) The collateral described in the security agreement; and

(2) property that becomes collateral under K.S.A. 2002 Supp. 84-9-315(a)(2) and
amendments thereto, whether or not the security agreement expressly covers proceeds.

(c) Acquisition of collateral as authorization. By acquiring collateral in which a
security interest or agricultural lien continues under K.S.A. 2002 Supp. 84-9-315(a)(1)
and amendments thereto, a debtor authorizes the filing of an initial financing statement,
and an amendment, covering the collateral and property that becomes collateral under
K.S.A. 2002 Supp. 84-9-315(a)(2) and amendments thereto.

(d) Person entitled to file certain amendments. A person may file an amendment
other than an amendment that adds collateral covered by a financing statement or an
amendment that adds a debtor to a financing statement only if:

(1) The secured party of record authorizes the filing; or

(2) the amendment is a termination statement for a financing statement as to which
the secured party of record has failed to file or send a termination statement as required
by K.S.A. 2002 Supp. 84-9-513(a) or (c) and amendments thereto, the debtor authorizes
the filing, and the termination statement indicates that the debtor authorized it to be filed.

(e) Multiple secured parties of record. If there is more than one secured party of
record for a financing statement, each secured party of record may authorize the filing of
an amendment under subsection (d).
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House Judiciary Committee
1-21-04
Attachment 2

/ 2003

17-1264, 17-1264a, 17-1265, 17-1265a,

[NOTE: 2002 references amended to 2003 on the following: page 71. line
29: page 72, line 18; page 74, line 6; page 75, line 12; page 85, line 31]
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[requested by the Kansas Bankers Association, supported by the Office of the
Securities Commissioner]
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5 salicitaton ol mterest s provided i recond Lo oflerees i

l'l‘llll'JEi..lIll.'r' with ool .clltllﬂ.l'dl by the adiminmstraton mriler this act: anel

(0
the achministrator wder this act and acandit, imspection, or procecding
tled e enlwanade meastops order s ot knesn by the ofleror ta he

aostors anlor ol s hich the efteror s waane Tas not been issued Dy

pending
151

issner ta the seenrity holdors of wnther person in conmection with a

A Dansactim peoling the distribution of the securitios ol an

neerger. consolidation, vechange of seenrities, sale ol assets, or other re-
drenization to which the issuer or its parent or subsidiary and the other
prersan. or its parent or su.;lnsi-!i:u"y'. are parties:
190 arescission offer sale, or purchase mgeer section 34, annd amenel
pents thereto:
C2E KT IOVe s slock ]llll'."ul\( L svigs, option. prefit- sharing, jren-

sione or stmilin emplavees” benefit plan. inchuding any seenrities, plan
interests, il marantees issued mmeder o compensatory benelit plan or
compensation contract, contained inaree e, estublished by the issoer.
s prarents, its neajoritv-owned| subisidlizoies, or the mujoritv-omned suli-

an offer or sale of a security through a broker-dealer registered under this act to
a person not a resident of this state and not present in this state it the offer or
sale does not constitute a violation of the laws of the state or foreign
jurisdiction in which the offeree or purchaser is present and is not part of an
unlawful plan or scheme to evade this act;

(21)
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL ]
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sicliaries of the issier s parent for e participation of thedr caplovees
el oflors or siles ol sneh seenntios to

(AT Directors; general partrers, tmstees. il the issner s o Paisiness
frust oflicers: comsnlbants and wlhisors:

iR Lunih members who acoone snch secnrities from these persons
thrench :-_f.IH". ar dimestiv relations orders:

A frmer employees. divectors, general partners. bstees, ollivers.
consnltants, aned achasors il these medividnals were |~m!-|r.:\'~--‘| v or pro-
Vg services o e issier when the securities were allered: and

A3 insurance agents who are excnsive insnrance agents of the issuer.
ar the psuer's sobsidiarios or parents. or who derive more tHian 305 of
ther ammal income o thnse organizations:

[ ‘l*Eiﬂ;l fromsaction mvolving
(AT A stork dividend or equivalent cquity distribution. whetler the

corporatiog or other Tnsiness organization distribmting the dividene o
eprivadent vty distribition s the issuer or ot if nothiner of vidue is
civen by stocklwlddors o other couity holders for the dividend or eoguinv-
ent ety distrbmtion other than the surrender of a right taa cash or
e vy o i ek stockholdor ar othes ety Liesleler (HIHAY elect tes
fale the divieene or vapuivalent equity distritation in cash, property, or
stk

0 anact incident to u judiciadly approved eorgamization incowhicly
weennity is dssned e oeschange for one or more entstunling securities.
claims, o1 property interests. or partly msuel excliamge and parthy for
‘-.'ilgl'l. 1

0 Uie sulicitation of tenders ol secnritios b an olferor inactenden

ofler in |_‘l|1'|¥]|lj‘.'|n(_-|' with vale 162 .‘1w|r=]wl<--| wieder the secnritios act of

TOTCE R, 23001620, ur

:}ﬁ"ﬁ?ﬁ]lwn-l trnscetion i ontstanding seenrity by or throngl

a brokoracealer remste vl exetnpt Fronn registration v lor this act. al

the isstier is aoroporting issuer ina borcign jurisdiction designatied by this
paragraph or by rule addopted or ander issued nnder this wct; has been
suliject ta contmnons reporting regquiremnents i the loreim jrisdiction
o ol less than 190 Qs belore the triosaction: aned the securty is listen

ot foreign prrvisdiction’s seenrities evehange that has heen designated

L this prragraph or byorule wlupted or oreer jssi ol umcder this act, oris
aseenvity of e same issner that is of senior ot snibistantially ecqual vank
tor the istedd security or is a warrant or vight to parchase or subscribe to
anv o the Toregoing Fov prrposes of this pavagraph. Crnacda, togothe
with its provinees aned territories. is o desiznated Foreign jovisidiction al
the: Torontn stock excliange, e is a desismated securities erchange,
After an wlministrative hearing in n'nl'l'sl)|i;u|t_'r with the Kansas achiminis-
trative procedure act. the administrator, by e adopt ol or order issuel

(22)

(23)

27
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nrader this et meay vovoke te desicnation of w seenvitios exvehanee imler

this paragraph. il e aliinistrator fieds that revocation is nevess: wy ar

i) 1 apriate in the pobihie interest ancd for the pratection ol tivestors,
s Secs S0 A Tule advptend or arder dssue ey this aet may vx-

" "'l" A seenriby, transachion. e offer aornle nnder this act may eae zn;!i i
Class ml secntitios. trunsactioms, or offors from way or all of the T eqnite-
ments af sections T throngh 16w section 33 3 anl wanendments thereto:
and an order under this act may waive, inowhole or inpartcany ar all of
the vomdithoms for an o femplion or cller under sections 6 and 7.oaned
attetnnents thereto

News Sec, 9op Facept swith respect baou fecdiral covered secnrity or a

tramsaction involving o lederal covered secnritv, an order under s act
1y ey, suspe el l’l“ atiom of, conclition, Hiit. or revoke an exe myi-
tion e 11.4.|| |lni| O seckion & SO Thor (81 or section 4 .nlrl FURAS Ilr]
ments thereto, ar s enenption vr waiver created nrder section 5. andd
atvenliments thereto, with respect o a spe wific seenritv, transaction, or
afler An oreder meley this section Irsay bs s ulll'\ TS ant to the
[T ilirees i sectiom TR0 or section 430 aned nne'lttllll» nts theroto, aned
oy puespuectively

New Sec, 10 The administrator may by mles and regnlations set a
Fees et tevesceedd S2300 for an application or filing made in conmection
with Wy eNe mlvttun [ram secnritios rewistration,

Noww Seos TE s wnlasdnl for aperson to offer or sellasecnrity in
this state unless:

il I‘II sSeci ity |u.=|]-r| }ﬂ(ru ]Il} “nunhw

PP i SO 0% I o gt ")
fpead |

i ey e b B L R R -t bbbttt

4 | I
SR IR oty R ELAURUL Bl

Ifi' Use secnmity, Trarsaction. or ofler is cxempted rom registration
mdor sections 6 Hronwh S, and aendments thereto: ar

i3 lu‘ soenriby is roewistered nder this aet,

Now Sve. 120 1 Re wgaired filing of records With respect toa fercleral

oo s CUTHY. s defined i section 15020 of the securitios act of

1933 015 VSOl section T7rehn 20 that is not otherwise exempt under
sectioms 6 Uronehi S and omendiments theretosa rule adoupted or arder
isaned nnder this act may regnire the filing of any or all of the f lessing
i (,"'.IT’I?\'I

i1 Belore the initial ofter of a federal eovered security in this state,
all vevords that are part of afederal registration statement fil a| with the
secnrities and exchange commission mder the securities act of 1933 anl
a comsent 1o service ol process complyving with section 30 and wnened-
ments thereto, signed by the issnerand the payme it of afee not to exeecd
§22 SR

V00 atter e initind offer of Hue tederal covered securihvn thiis stakee,

(a)

(b) Knowledge of order required. A person does not violate section 11, 13
through 16, 33, or 39, and amendments thereto, by an offer to sell, offer to
purchase, sale, or purchase effected after the entry of an order issued under this
section if the person did not know, and in the exercise of reasonable care could
not have known, of the order.

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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cols e this section st contain or b e ulnpuw al I ther following
vecords maddition o the mitermation specifiod mesection 15, and anend-
enta thercteand o consent to service ol process uau|[a|‘=.'|u;_';‘.~.'tll| sectiom
S ] aonendioents thoreton

hA Lo oof e bitest Torn ol R R AT Filieel anacder the sccnritivs
act ol 1WA

e vapy o the articles af Hcorportion aned Blses or thear sub-
stuntial cogrivalents covvently i cthects woeopy of oy agrecnend with en
arente uredlerariters: SRS 05t any indenture or other instrnment -
crning e pssmance of the sevnrity o lue 1 "L‘;!‘h(‘l_"l'i_'(l', ] aspecimen, Lopy,

or elesenption of the sec ””h}{
i nn]m s i any cther inforimation or A pther reconls fled by the
pssier vnelor the secnritios act of 183 ol

cblan imelertakine to formward o wich amendment to the federal pri-
specties other than i amendinent thia dibays e effective date of the
registration statement, promptly after it is tiledl svith tae secnritios and
cgchange comissio,

cet Copditions for of foctivencss of pemistration statemend o A registra-
tiem stdorent welor this seetion becones elToetive simultaneonshe with
0l '-.ll\.\'-.r.‘rllll-lli s thie Jedleral vegistration statenent when all the following
l‘nllfliti‘l;u.\ are satlistiend

il -~h‘»lw arcder nrder subsection ol or seetion T, aned somerelments
thereten ar pssneed by thee secmities el cxchanee commission is not in
cAfect. and aprovecding e onot pending st the assner nnder section
1o anendnents thereteos and e dminstrator las not givens soritten
notice ol delicienees that e nomesolve] aned thiat wonthh comstitute
n._l\]u!]]u]a i i1 \ll)ll orcler nneder section 16, arte D sanencdierds therte: anel

e rewisbiation stadement Tas beew on file for at Teast 200 days or
| :-‘Ill\]'fl" lh IF’](l l‘l’h Ulf l? i“' ]”I" -.“l(‘l3t' |I at’ C”C]l 1 l'\‘\lll [l 'f]l’]"; illl\ Ll(l

H|“ Nodfiee |'f :H"ic rerl res aisbred oy slatenent fﬁu Fiveness. The re ris-
tramt shall prempthe notity the administrator in a record of the date when
the dodiral registratim staterment bocomes elfective wiud the content of
any e e mclirvnt and shall prompstly file ar cord ermtaining the price
arenchent. HEthe native is e hmuh reeeived . the administrator mav
issne o stop ovder without prior notice or hearing, retroac tively denying
cAfectivencss B the registration statemerd or suspending its e Atectiveniss
nntil complianes with ¢ s section. The adiinistratoy shall promptlnotity
thes vegistrant al an neder by telepheane on eoctronic ineans ‘anc]]numisl]\
comfirm this notice by o vecard. H the registrant snbsequently complies
with the notice requirenments al this section. the stop crder B voill as ol
e dlate of ihs dssimuenr,

el f:_lj,}’-f'i‘fff."'.'i( 58 ‘j‘!r Vigristration stafenend 1 the federal registration
statentent Doconnes offecotive belore cach of the carplitions in this sectinn

that is required by rule adopted or order issued under this act

requested by the administrator

[Compromise amendment between the Office of the Securities Commissioner,

the Securities Industry Association and NCCUSL]
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Beine offere or distributed i a nonesemptorl transaction b osr o thie
aovonnt ol the issner or other prerson ons whose hehall the oflerne s
heing made or T o madersriter or heokeralealer that is stll otlering
Pt ol s did alblebnent or subaseription taken as a participant in the
distrilition. For the proposes of anondssner transaction, all cnptstansding
goenritios of the come cluss identitied e the resistration statennent as a
aronity voistered under this act are considered to be registored while
e pesislvdion statewent s cffective, Hane scenritios of e siane olass
are antstanding. @ registiation statement may not heowithdras antil one
vear alter its clTective date. A registration statement may be wilheran
emly with the ;qusw‘mtl of thee aciministrator,

iy Perioddice roperts, While a vegistration stuterent is pllective. o rale
m]u;llw] v ander dssuedd nneder this act iy 1'&*![1%1?'0' the Petson it filoel
e registration statement o file reports, ot more often than rparterly,
to keop the infommation or other record in the registration stabend
1‘|--:i!257111.l!.\|.\' currenth anel o disclose the [ToErss ol the attering

i Posteffective amendinents. A vegistration statement shall be
annernledd adtor e effective date i there are material clanges i inlor-
neaticn or dociments i the regi';h';.ll.'%nul statement or i there is an in-
crease i the aggregate smount of seenritivs offered or sold in this stae
The poste lloctive amendment Bocomes eflective shen the administrator
provicdes writken noties thiat the aneendiment T been accepted, Hacpos-
todTective sunendinent is made tonerease the namher of securitios spec-
ified e be oftered or sold. the person filing the aneendment shall pay a
registration fee based npen the increase in such price calenlatend inac-
comlanee with the vate amed fee specilivd i snbsection I‘HET--:-HHH*-*-

avteandaneut relates baclk b the Lo ol thue ol Bering ol the acdelitional

NEFSTOURPUSUPPERON £ DUE 3 [NIPS PO DPVPRY U § PSRIeT] P

RPPPIRERIST ETOTONN U 01 i H L

HEH L £3 pace mam e - tH
il b 1 NPRREPTVNE (| PR TP B Y O P P 3 DTN oy ey | 1, et I” .
At &8 88 4o 2 1 3 o Lo ey B L o e A S A A At 2 L B = = el

postefTective amendient lor remstrdion of wediditiomnl .-«'('m'itir-: ;lwi‘f!l.;._\'-
ment of additional fees is not filed inoa tinsel mamer, there shall be no
penalty assessed if the arnendnnent is filed and the additional registration
feesis praadcd swithin eme yoar alter thie e the aldditional securitics are solbd
i1 Hhis state

New See, 16, vl Stop orders. The administrator may issie a stap
arder denving eftectiveness to, or snspending or rivaking the ellective-
ness ol a registration statetnent if the administrator finds that the order
is in the pablic interest and that:

cle The rogistration stabenent as ol s eflective date or heline the
offective date in the awse of an order denving edlectiveness. an amend-
ment onder section 13 41 andd amendments theroto, as of its elloetive
date, vr a veport imder section 13 G anid sonerments thereto, 18 incorn-
Prleter ity rial respect o contains i statement that. in the light of the

[Technical amendment, requested by the Office of the Securities
Commissioner]
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\'hll: areler lﬂ'lll_'l‘(-'l“llL’: :|If_f:uil|:\t an el ctine I-"g_{i}.l];lllr My statenent on e
baie of coneduet on a0 transaection bnown o the administrator when the
registration statement heeame cflective unless the ]n'rvfxm.-'|inr_: is insti-
tnton D swithin 30 dovs altor the registration statement hocame offective

ali Suponary pocesss The admimistrator neee summarily vesola:

el postprane. ar snspend the elfectiveness of o registration statement
pending final detenmination of an administrative proceceding. Upon the
issuance of the order, the administrator shadl prompthy nedilv each person
spevitiod i subsection o) that the arder has hoen issied. the reasons for
the resiwation, denial, postponenient, ar snspension, and that within 15
s adter the rec Apt b regmest e weord fronn thee [rerson thie matte

will Bee sl T a b aring. 1 a hearing is not recested aul none s

edereed by the adisinistrmtor, sithin 30 dasvs alter the date of serviee of

the ovder, the onder becomes final. B a hearing s regqnested or ordered.
the acdministrator, alter notice of il npportunity fir hearing bor eacly
pevsonn subjoct o the order, mav madity or vacate the order ar extend
the orcder until final determination,

i Procedural vegnivenenis for stop order (10 A stap order may not
b dwsned urader tlos section withont:

(A Appropriate notice to the uln]wlic:unt or registrant, the isstrer, aned
the person o whese belwlf the seenritios are to b or have heene el

R epportanits Tor hearing: and

i !!lnllnffs 14 i.ut aned conclusions of Lo o revord

L -'\hf'. 1!1ib!,6't'-:|m-_: nneler this section shall beodomes i aoecordbae
with the Kuwsas achnnmstrative procedinne aet,

U Medifications o cavation of Mg o iy The adiinistrator 0%
it or vacade g stopronder issued ey this section il the administrton
Finels el the conditions ot cansed s issnance have cliand ar that 1
15 necessary or appropriate in the pubilic interest or for the protection of
miveslors,

New Sec 170 The administrator may waive or modifv in shole orin
part. any or all of the requirenints of sections 12, 13, andd TR i ol
arendments thercto, ar the 1 eqivement af any information v record in
a registration statement or i periodic report Glisd parsnaodt to section

(1)

|5 aned cnnendhnents Therokan

Now Seeo 18, dal Begistration requirement. Wtis onlastul for a persan
fo transact business in this state as a broker-dealer unless the person s
registorod meder this act as w noker-dealer or is exempt from registration
as o byoker=dealer vy subsection (i or (b

thi Exewptions frem vegistration. The following persens wre cxenmpl
Fron the registration recpirement of suhsection (nh

e A Biroker-dlealer without a [‘!]il("e' af Business in this state il its :ml"-.'
trametions ofToetedd in this stabe ane witle

[Technical amendment, requested by the Office of the Securities
Commissioner]

2 -\|
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Pewister asoa bioker=dealer. ament, ivestinent wilvisor, or investment wel-
viser representative: by Bling e application aned w consent toserviee ol
process cotpliiig with scetion 5 and amendients therete, wnl [raving
the e s iliced i section 27 and amendinents therote, and any roason-
il e charged by thes ddesignee of the advoinistraten for [reessing the
liling, The application must contain:

Cle The mtoarmation o record nequired for thie ling o a nuiterm
application. anl

(20 upen vequest by the administrator, any ather financial or other

infetiation or record that the administrator determines is appropriate

o Apendwent 1 the informution or record eontained incon appli-
cation Tiled nndir subsoction Gad s or hecomes macenrate or ingamplet:
inoa materiil respaet. the registrant slaldl ]ll‘talllllfl\' filer a cormecting
anern et

vl EHeetiveness of vevistetion 1 an ovder is nob o elfeet and o
procecding is ot pending nnder seetion 280 wd amendiments thereto,
registriion becormes clfective at noomy on the 5th day alter o compsleted
application is filed, nnless the veaistration is deniedp & role adiopted or

or the administrator has given written notice of deficiencies that are unresolved

e ler issned e ler tts aet may set an carlior eilective date or i 0 chioleor
the effective date intil nome on the £5th danvatter the filing ofanyv nevel-
el L.."I!It[‘['\.‘“llg‘ Ehie: £llil'llil_i.t““”.

i Rewisteetion rencteal. A vogistration is effective until midnicht cn
Dcember 21 of the vear Torsehich the application for registration is liled,
Ehieleas
TRy -g;i:\‘h'.nhnll iy b antoraticad by ronewed cach year by filing such re-

un nlrll aisin eltect undder sectiom 249 aned anendinents thereto,

cortls asare veguired bvrale awlopt A or order issoed nder this aci. ey
paving the bee specifie din section 27, and wnendments eretn, ‘lllll [.\.
prvingg combs g ba thee desicnee af the achindstrador boa [ITe KRS
the [ilings

v Additionad conditions or waivirs: A rale adapted or orcler sl
micer this act mav impose other conditions not inconsistent with the
national seouritios markets improveinent act of 1996, An order pssined
nneler this act may waive, in whole orin part. specilic requirements in
cormeetion with registration as are in the public interest and for the pro-
toction ol investors

New Sec, 240 a0 Snecession, A broker-dealer or investient wdviser
may succeed 1o the cnrent rogistration of another broker-dealer or in-
veslient adviser or anotice l‘i}ill"h{ of afederal covervd investinent adviser.
aned a Tederad covered investinent acdviser may sneceed to the cureent
rogistration of aninvestiment whiser or natiee filing of anather federal
coverer ivestment adviser, by filing as a succossor an application for
registration pursiant to sec tum 14 or 26, anel amendments thereta, or a
ncitice porsiaut toosection 220 > el canenehnents thereto, for the unexpired

and that would constitute grounds for denial under section 29, and amendments
thereto
[Requested by the Office of the Securities Commissioner]
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e [ ‘f;-‘.‘rfﬁjr.'.' i cond i fons — pewial s An orler fssiedd nrder this
dcl ey o, sl aulcomedition, or Tt the reisbration of orecistaon
i the ahinstrator Himds that thee orderisin the public interest arnl Hhid
there i comned for diseiphine imder sabsection bt against the vegistriot
cr il the registrant is o broker=dealer ar investinent wbiser aoinst any
partiner, alficer, or dirceton s poerson uwing a sivgilar stabus o [-.-‘1"-
fonming stmilar fonetions or ans person diree i|\ ar inelivecthe conhrolling
th !\ml.l.l-:h alet or investment adviser. However, the aodhiinistrator

Lo M it institnte o vevocation or suspension procecding ntaler
i snbisection oo orean areler issowcd by another state thial is l'l.'l‘ml'l_rr.l
o the acdiministratenr or Jesignes later thiat o vear wlier the date of the
arder omowhich it 1w based .nlrl

0 el subsection cdn 3 EA Gon D B o not issie an arder o the
Basis od an order nnder the state secnritivs act ol anothsr state nrless the
other order was Dascd onocondoet o which subscotions cd b seoubd an-
thewize the wetion hied Hoe comednet occonrred o this state

v Bisciplingry penalties — vegistrants. IE e aduimistrator finds
thiat the order isin the public interest and that there is arormed for
diseipline onder subsection Gl throgl (81 051 000 (020 er (15!
aains aovegistiad or il the registrant is a broker-dealer or ivestient
aclviser, amainst ‘nn'] artner, offiver. or directnr. any prerson laving similu
inctions. or any person directly or indirectly contrnlling the hrokor-
deader ar investment acdviser, toen the aclministrator ity an ol
At Hue 1'|'g;1:;1r.mi f't!lll:t]l;lilg_-" cme or ores o e Inl WY sanetions
a1 retneclios

e A vemsnres

i bar or s e sty Tronn issociadion with o hroder=dealer or in-

$25,000

vestioent adviser vegistored i this state
Ga il e tlh E mErwmw-w-}-é-l-MlL]Iul cach vio tdlcnk
i an order e :llinm'f the ewistunt to pay re stibutions lor any |t»'\~.-:71""‘-=~., It any person is found to have violated any pl'OViSiOﬂ of this act, and such

disgorae any profits arising froweaviolation. inchuling i the administra- — yiolation is committed against elder or disabled persons. as defined in K.8.A.
tors diseretion, the assessnent ol interest frek-prres et ; s @ .
N “]‘ ]’“':")” of interestfpe W1 50-676, and amendments thereto, in addition to any civil penalty otherwise
(1] [ IR 1N ] (TS TR R R (RN " .. . [
A provided by law, the administrator may impose an additional penalty not to
tigation or proceeding, or exceed $15,000 for each such violation. The total penalty against a person shall

(61 an order requiring tie registrant to cease and dosist from ww \ not exceed $1.000,000
action that cemstitutes a gronnel o discipline. or to take other actiom

G an arder charging the registrant withe the actial cost of ancinves

TOCLUSSATY 1 Approp jatee to U!Ell?'\ witl this Act

at the rate provided for interest on judgments by K.S.A. 16-204, and
sections Gad throngheve bl thee person. amendments thereto
s filed s application Tor registration i this state inder thisact. [Compromise amendment between the Office of the Sccurities Commissioner,

o the pridecessar act within the previous 10 vears, which. as of the  the Securities Industry Association and NCCUSL]
clleetive date of resistration or as ol any date after filing in the ease of

W Cronnds for diseipline. A prvsen nway |n disciplined wider sul-

2-135
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i subsection dhicaede adopted or order issted mmder this act nias re-
ive the filing o 1:]'1:\‘[.‘(%.%!;\. paniphilet, cirenlu Torne letter, aher-
tiscnent, sales literatore - or ather advertising vecord relabmg towseonnty
o nvestaeent e lvice auddyessed o iI.He‘Ilrli'fi‘ For elistribatiom to RN ."1'1.15'1.'—

five investars, mehnling elients or prospective clionts of @ person regis

vl or e o be registerad as o imvestiment acbviser under this act

o Eveloded ceminnnications This section does not :l|~[i|}-' 1o sales
anel aulvertising literature :~E'u‘c_'l|il.*t| i snhaoction v which relates 1o a
Teeloral coveredd see ity fecderad comeresd imvestiment advizser. or a se-
clmlﬁ, o transaetion ey llll\hl| |a‘. coction A, 7. or S and amendiments
thoreten oxee Pt as redquive ol forr a nestioe i1|ln\I meder section 8.7, or 8ol
RULATN] nlm nts theretn

Now Seco 340 Gl T is imlaviul for a person to make nr canse tobe
el i record that i used inan il(‘t[tll.'l 01 K¢ .‘\“"r-'zi"tlil'l}: or filed under
this et a statenent that. at the timeoand in the Tight of the cirenmstances
nreler shich it is v s false or misleading i a material vespectorin
conmection swith U stotement, to omid Lo state o material Bt necessan
too ke the ahdenent nades it the light of the ciremmstaness mader
which it was e ot Talse er misleading,

e T i il bl for any person tum]u« nee, coeree, tmipnlate or

nislead s [erson i canneclion wwith financial statomenis or apprEEEs \ntentton’tlly

to b nsenl in thee ofter, sale or 1|nz~l|w of secnritios for the pompuose of

rerndeving suel Hiane m] stutenments or appradsals materiab misleading

cor B nnbes Tl dor s person to

U Aler, destror, shred, mntilate, comceal, cover npon fulsibe ans
peeard with the intent to inpredes obstriet or mflience iy vestigation
B e o hmindstrator or the wlministrator s designes

C alter, destreos shieed, nontilade on comeeal aorecord it e intent
o g r the obpect = inteerite or vl Labsility for s lenslti]l]” freem
fore the wlministrator or a procesding | ot Iy llu d']lllﬂtl\ﬂ Hor, or

2 take action hamdul 1o i person with the intent 1o retaliate. in-
cludine, but not Tooted to, interfernee with lvtul cmplovinent af such
peerson. for providing trthial information velating to vinlation of this
't

News See 35,0 The diling of an application for vegistration. a registra-
tione stateiment, u notice lling wler this act, the registration al'a Person.
the: notice filing by o persons or the registration of @ secnrity tmelor this
aul llx ws not constitnte a finding by the admindistrator tiat worecord filed
nnder this act is trae, complete, ared ot misleading, The filing or regis-
tration or the wailability of wn exeption, exception, preemption. or ex-
clision For a scenrity or a transaction decs not mean that the adirdnistritor
has passed upon the merits or qualifications ol or recornnendled or given
appresal tosa person, seeurity, or transaction. 1t s nralwactul to madae, or

[Conforming amendment with ‘03 SB 110, requested by the Office of the

Securities Commissioner. FY1 Sec. 34 (b) is K.S.A. 2003 Supp. 17-1264a; Sec.

34 (c) is K.S.A. 2003 Supp. 17-1265a, both sections being repealed upon the
effective date of this act ]
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catise by I In‘.ul»‘_ ter ].ll]l'l_'?'lﬂ_\h('l' orestogper, l,‘]ivl[!, ar |11<3>-]n o Cr1s-
toner or client arepresentation ineonsistent witle this section

Newo Secs S0 A broker-dealir. ament. ivestinent adsiser, tederal
conored D investuent acdviser, or nvestieent adviser r'%'in'é"\'v]](illi\'l‘ 15 i
liahle tovarother rokevecdoader. agent s ostinent acviser, foderad coverl
iveshment adviser, or investment adviser representative for delinnation
veltings o stateanent that s contained inaovecond vecprived by the ad-
ninistrator, or designee ol the admindstrator, the seenritios andl eschange
connnission, or 4 seli-reslatory orgnization. unless the person knew, or
shonld Tae known al the time that the statement swas naede, that it svas
Flse s ade rial respect o the prorson acted in reckless disregard of the
stuternent’s truth or falsity

New Sevo 37 Gl Crimina penalties (17 Except as provided in sul-
sectioms w820 throngh fadi 4w eonviction for anintentiomal violation of
this act. o a e adapted or order issned under this aets cxcept section

A aned amendnents theretos or the notice Giling reguirements of sectinn

3
1201 220 and amendiments theretois aseverity level 7onomperson felon.
Ancindiviehad corvictoad ol vickating a rale or onder nnder this act e be
Fineed, bt ma nat be un[n’:‘,«‘.l mel i e mdisidual did not e lm;ﬂ\]r
n'flf_f_v oof the yale o order

(20 A canviction Tor an intentional violation o section 360 or 31wl
arnenn hments thereto is

[A)  aseverily fenid El}’nlmin RO 1"['-"]:‘,' il the vinlatioar vesalted

4
$100,000

losss il @4-|MHJ‘-@&}I‘ 1T
N5y E'Wﬂkn#wH—waﬂww&wMﬁmeW-yM

PRTRTSSPIY MUY S0 PUPPRUES S TSN [T I R VY S PUPRICEN N POTCTOC S B N N BT

aoseverity havel B HOnperson Pl i the viclation resulted in o
Tows ool st fosst $25 0000 bt Jess than SO0 o

E’H‘g wosverily Joved E},\nunp-‘l".\l s Leeloney i the violationy vosultued du

Joss o less i $27.000

VA conrietion Tor s intentional viclation of section TT0 TS (ad, 18
ot LR e I Gl 200t 20c a2 v or 21 el and g -
therten, s

(A severity lia 1|H

[[REERRIN 5. kininaviviy KETOFTITITRES

nonperson felony if the violation resnfted in

il ' P PRSP 70 (.
i 0 0 e i A i S AP B e 4 2

'H' E BT ll‘l'\ IU u‘} - BLeil] p it f’..%vui.\_ ;.
-—»—h&--}% a sevenity fevel Bonemperson felony i the violation resulted in
[ass of at Teast $25.0000 bt loss than S 10000 o

EMH“] Frsiverity Tovel Tomomperson felony i the violation vesulted in
loss of less than $25 004,
4 A comviction for an intentional violation ol section 34 or 35, and

atnerinents thereto s severity hevel SCmomperson felony,

5

o
© $100,000

(©)

(5) Any violation of section 11, 18 (a), 18 (c), 19 (a), 19 (d), 20 (a), 20 (c),
20 (d), 21 (a), 21 (), 30 or 31, and amendments thereto, resulting in a loss of
$25,000 or more shall have a presumptive sentence of imprisonment regardless
of its location on the sentencing grid block. ‘

[Conforming amendments with ‘03 SB 110, requested by the Office of the
Securitiecs Commissioner|
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o Statnse of Limbations No presectition foor ey critne nneder this
act mas e cotnmencedd mare tan five Vers alter lhe'- allead violation,
cvepl tlat no prosecution for s erime nrnder this act Uy v ciotn-
et mere than 10 voars alter the all e violation i the victing s 1 the
Kanesas ['“l i mp |n ces retiternent systeme A prosecibion s ettt al
wlen a complont or mloration s lileeo or an inchictiment returedd, wd
coarrmt thereon s deliverod s the sherifl or otlwer offieer e eseontin
e tHed 1 Rl woention <haldl B deemed to hewe Been commmengs <l i
e swarrant seissned isonot execnted swithont neeasoralsle dhelay

ol Crinnal voference. The whoinistrator nee reler such evidenee as
iy be available concerning violations of this act or of any mles and
reenlations or order hereundior to the attorey general o the proper
comty or district attormer. whie may in the proseentor’s diseretion, svith
o1 swithont snch a rederence. institute the ap [lle‘)]ﬂ‘i;lh‘ eritmitml Prece w]-
ings under this aet. Upon neecipt of such relorenee, the attomiey weneral
or the comty attorney or distriet attormes may request that a z]nl.' -
plemed atternes of the Cadministrator s cnite oy ussist in the proscention
Al srch violation or vicldions on behall ol the state, Upacap prrval of the
achministrator, such coplovee shiadd Lo appoints <] A spen dal prosecutar Loy
the attonney general or the conity attorney or district attomey to sene

withont LOTN]ens: tion Trom the difllml Vet ral o the u)lmta attormey

ar distriet attorney, Such special prosecntar shall have all the powers anel
dhaties preserihed |n Jws for ussistant atlorneys general or assistat connty
orelistrict attormevs and sueh other peowers .mrl dutivs as are law ilill\
detegratod o sneh special prosecutor by the attomiey general or the wum;
altorney ar district attorne . A

i Ne Bmitation on other eviminal enforecment. This act does not
limit lhl-lv.mv‘l' ol i skade |c>l.w|;lis|1 apersen lorcon Tt thiat comstitutes
a crime under ather Eues ol s state

Noew See 380 b Seenritios Titigation aniforne standereds act. Fn-
Foarvernent ol civil liadility nnder this section s subject ta the securitivs
litigation nuifornn standiods act of 1885

i Liehility of sefler to purelaser. A pevson s liable to the: purchaser
il the person seells o security ino iolation of scetion 11 and amendiments
therets . or by omeans of oot statemwent of o material bt or an
cnmission te state a material fact necessary in order to make a statement
made, i light of the circnmstanees nuder which it is made. not nislead-
fing. the prirchaser not knowing the imtenth or omission and the seller not
sustaining the huvden of proof that the seller did not knes atl. in the
ceereise ol Toeasonable care could not have knowneoof the nndently or oipis-
sivne An action nader this subsection is geverned by the followving,

d1r The purchaser may maintain an action to recover e cemsiilera-
[SIE0 Puc! lin |'|u soc ity Il 55 TE]I' it ol lll‘\ ncome receive || (9111 lll

If an attorney employed by the administrator acts as a special prosecutor, the
administrator may pay extradition and witness expenses associated with the
case.

[Requested by the Office of the Securities Commissioner|
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secnrity, e nsimuxt@'—kﬁ-ﬂwmmalhnln the lite of the purrlmﬁnr—-

costs ared reasemable attorness” Toos determined Ty the conrt, npeon the
tever o the secumby, er bor actial damagze '».hl‘[lﬁ!til in paragraph e
2 The tender veterred toom paragrapls (0 may beoade amy time
clope entre of jiedament. Tender regmives only notice i cond of
nership of e secnrity ane » willingness to exchunge the securits lor the
et specified. A pirchaser that ne longer awns the securnits may re-
cover achial damages as proviced i paragraple i

"
L3

FoActual damiages o actiom arising nnder this subsection ae the
amonnt that wonhl Do recoveralile upon a tender Je 83 the value of the
seenity when the: porchaser disposed of it aned friterest

from the date ol the ]mull.wl_ costs, ] reasonable att 5[1|,"\-‘.‘s" fores oo

~rat the rate provided for interest on judgments by K.S.A. 16-204, and
amendments thereto

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]

termined Ty the conrt,

riad Imfn}mg of prrchaser tooseller A persomis liahle to the seller if
the person v asecity by means al anomtrne stalement ol womaterial
fact o omission o stabe o maderiad fact necessary inorder to make the
stabcrnend naedes i el ol the vivenmstuees uneder which it is e,
not misleading, the sellor ot bnowing of the nntrath or omission, andd
the porchaser not sustaining the binden of prood that the parehaser did
nob by i the exercise of reasomhle care. conld not have knowen
ol the antrath or ovdssion. Ancaction ander this sobsection s governeld
by the following

(10 The setler ey maintain ancaetion ko recover the security, ambany
ineomse vecetved on ’||- soecnribe costs ] reasonalde atorne \\ fies
determined by the conrtonpon the ender of the prochase price. or for
st s s o e wicledl i ll‘LI‘I."]'HIJ}I 3

20 The tender vederred oo proagraph o8 iy be ke arye e

I
betore entry of judainent. Tengher regquires anls notice ina recond of e
present 1|11|1t~ to pay the anmonnt bovders dand swillingness to take dolivers
of e secnrity fon the amonnt spaevitiod . H the pirehaser o longer owens
the socnrity, thee seller woreconer actial dattages as provided in para-
wraph

cit Actial dmages inan action artsingg inder this subsection aze the
didlerenee hotwven e prive wt which the seciity was soldand the value
the secnrity wonld Tave: had at the tinwe of the sale in the absence of the
[mrr.,-h:m*r"'S candiet causing lixhilite, and i!]l.t.!]'L!SlWWH'HH]
the ddate of thes sale o the L aned veasonable attimmeys foes

detcrmined by the comt.

il in/!.l*fuffh'tlf-'i'ﬂt vistered broker-dealey and apent. A pervson acting
s a hrokersdealer or agent that sells or buvs aseonrity m vialation ol
section 18 Gan 19 Gt or 35, wndd awnendments thereta, is liable to the
custorner, The customnr, 11 llﬂl?ulluhi] may naintadn an gction for re-
covery ol actial dumages as speciticd in sihsoctions Thii 1 thrangl o3,
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ar it o seller, Tor o renmdy as si)w-u-ihn.-ll in subsections e D throngh 031

v Liahility of nurcgistored investnunt adviser and invesonend ai-
riser .'f'I?',“-".'\‘E‘J'ffr-i-‘f?‘f' A person acting us an hrvestinent acviser or nvest-
tenl aclviser presentative it e ples pvestiend advice for vetnpeti-
sution i violation ol section a2 G or 35 and amendments thorcto,
is Liable to the client, The olient may maintain an action to recover the
comsicderation paied for tle advic ittt L Lok ) from the
clates ol l!-ll'\'llli-'llh cnsts, ] reasomabsle atorness Tees deterinined In IJJ#

ot

i Liabilitg fer incestoient advice. A person that receives o livecthy or
incivectle any consicderation for providing investment advice to anotlier
LREOIE aned that o mplins adeviee, scheme, orartifice to defrand the other
eTson or engages inan act practice, or conrse of business that aperates
o wonled aperate us o Frane] or deceit on the other s is liahle tothe
ather person. Anwetion nnder this subsection is governed by the
Follvagmng

cl The persow <delranded may maintain an action tarecover the can-

sidderation paicd Tor the abvics and the amount of any actial damages

‘,mwul by the TramIolent cornlnel, inte h».l‘[ St “njl]tlill the
date ool the frunnlent conduc h costs, and reasonable attorneys” fees de-

at the rate provided for interest on judgments by K.S.A. 16-204, and
[ amendments thereto

the Securities Industry Association and NCCUSL]

termined by the conrt, Joss the amannt of any invorne received as a resnlt
of the frundalent eomelnet,

20 This subsection does not apply toa braker-dealer or its agents it
e investinent advice previdod s sol [s imcidental o transacting hnsiness
s a brakeradealsr aed nn .~}>e il conpne nsation s recedve <l for the in-
venbient advice
i Jeint and seveval lialilitg The following persons are liable jointly

\k
i
anel severally with dn-l tor thes same cxtent as persons liable mler subsec-
ST ICRARE ”Ii”ll"li

chr A person t|1 dddivectly or fndivectly controls a person lablhe nnder
sithscctions (h throogls (0 unless the euntmllnuf person sustains the
burden of prool thiat the person did not ke annd in the exervise of
pestsonable care conlid not have known, of the evistence of condnet by
resson af swhich the Tahility is alleged to exist:

(20 an individual whe is a managing partner. exceutive offiver. or di-
rectar of a person liahle nnder subsections (b througl o, incbading an
indlividial Faving wsivilar status or pe rltorming simila bnetions: miless
the individial sustains the burden of proaf tHiat the individoal did not
low anel in the overcise of reasorable care conld nat have known, of
the existenee of conduct by reasen of which the lability is alleged to exist,

i an individual whe s an ¢ mplover ol or associated with o persan
Talde mnuler sabsectioms thi throngle ) and whio naterialhe aids the con-
duet aiving rise to e liahilit, unless the individoal sustains the borden

[Compromise amendment between the Office of the Securities Commissioner,

213
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aned anendhnents thereta, may have arisen aned fairly advising the poe-
chaser seller, or recipient of investient advice of that person’s rights io
connection with the ofTer, and ay linancial or ather inforation neces-
sy G correc b all materiad misrepresentations or anissions i i intor-
neativon that was reuived b s act to he Tirnishied tocthat person at the
tinie of e prrchase, sales ar mestient [wir

il e basis G reliol uneer this section may bave heonaviolation
al seetion 25 (i and amendments thereto, an offer to repmrchase the
secnrity or cash, ]_z:u,:,LFnls- e lelivery ol the seonvity, evpual to the conpsicd-
Yo the date o the -
ot the seonrity, or, il the
sectrityan aller to pay the purchaserupon

vration i?-ll(l. anl drterost

chiasey hess the anmunt ol wy incote receive

prorelaser no longer owns the
aceeptanee of the ofter danages v an amount that wonld he recoverable
aponatender, loss the value of the seonrity when the [\nrtlmse.‘r disposed
af it ane interest ftebSSeperanemn] from the date of the purchasegin
cash eqal to the damages conuputed i the manner prewided in this
atthseg Lo

PO i e Basis for pefict umeer thiis section nuay have heen o violatiom
ol sevtion 3% (el unendients theretoan offor to tender the secnrity.
an prvient b the seller of anamonnt copal to the puchase price ]'l;li;'_

eiid

less inemne received on the security by the prrchaser aned fnteyest fr 45

---‘-{-‘xé-'r‘—uul-ul-l.—ﬂ]‘l'l'l]n the date of the salg or it the pclaser no longer owns

_at the rate provided for interest on judgments by K.S.A. 16-204, and
amendments thereto

[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]

n

the security, i allor to pea the seefloy upon dcceptanee of the ol ey
vishe damages it amonret of the ditference between the priveat wlhich
thee seentity was porehased and the valne the seenrity ol Teeve ha at
the time o the porchase in the adsencg, of the prveliaser’s conduct thit
pany Faave canrsend ]i;l|*i|i!}' aned int lwtb‘(’ﬂ'—'ﬁ""[‘fﬁr‘r{ﬂmﬂn fromn the dat
ol thie saleg

b the Basis for redioDnmder this section may hase been aviolation
al section 3% T3 sl amendeents therotos aned it the enstonner s a pnre-
chaser.an ol to pavas specifiod insubparagraph C83; or i the castomer
is o sellor.an of fer o tender o to pav as specified i subparagraple (O

(it Dasis For velicf nnder this section may have: heen aviolation
Ol section 35 (e ] amendiments thereto, an offoer to reimburse incash

32 1O

the comsideration paic for the: acvice and interest

the date ol pavimentg ar

9 e hasis for wliel mader this section nay have heen avialation
ol wetiom 3% 0 el wmenshnents theveto, an ofler to refmbarse in cosle
the consiceration paid for the advice. the amonmt ol iy actoal damiges

thiat wes have heen cansed by the conduct. and i]lf(-‘!'l'ﬁlWﬁﬁﬂﬂﬂﬂ

fronn the date of the vioktion cansing the losg

(20 the offer mader paraepaph (17 states thot it must be accepted Ty
the pnchuser. sellers or revipient of investigent advies sithin 30 davs

219
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v Preeileited comdaer V0T s ombiewc Tl o the admidnistrator or an
ol i, ‘_-ml.lnw e or alesignes of the celiinistrator o use for lu—-]':-:un;||
Pee-bit on the Boonedit of others records or other information obtaned |\
v Bl sty thee s hanstrator that are not public ander section 3 il
ane D sunendnrents therete, This act Jdoes ot authorize the admimstrator
vr e elticer, crploves. or designes of the adiministrator to disclose the
vecordl or infernatien, excepl in accetlance with section 1. -Hy (e ar
70 el comenelients thereto

v Nedther the achministraten nor ans cmplives ol the achioirastraton
shall Tee indervstod s an ol licer divector, or stockhiolder in seenring any
anthorization to sell seonrvitivs muder the provisions ol Ehuis aet.

fer Noprivilege or exemption cre wriedd or dinginishod. This act iloes
not ereate or diminish o privilege or coemption that exists at connmon
lw. b statnte o rale. or otherwise,

v Tneestor edncation: 01 The administrator may develop aned -

plemuent investor ecdneation initiatives to intorm the prhlicabont investing
oseuribies, svith l?-,_ll'll‘f"llill '-mlah:mis ancthe prw\w-nlit il eletection of
socnrities s T develaping and implementing these initiatives. th
dclminstratenr oy eolldberate with 1w1|| dicand nonprofit ormuizations
with an interest ininveator edncation. The administraten nue aecept a
arant or donation e o person thid et alfiliate] wath the sovnrities
inddnstry o drom o nenprolit orgmization. e wardless ol whether the or-
cannivartion by adliliat ol seith the secnnities ||1||I!-l]'\ Lo dinve lu]l and I -
ot fseestar cdueation indtindnaes, Tlhs s bacction dovs ot .mlfmll:'
the wrhiminstrator te e l).,llllv-i|1.il!nl| o et by contribntions of a
ceistrant moan im:--\!n: ceneation program

(20 There is horels established i the state treasnye the investor -
neation ool Such lmul shadl b adiministered Ty the Llimindstrator for

the [ruErprersts describidd in o subscction I.ll:'kili NIomev e colectiod as vl
wenadtics nonder this wet shadl b eredited te the investor education fone
The adninistrator may also receive pavinents desigiated to be credited
fo e investor eduncation b as a condition i settlements of cases aris-
i ont of fvestigations or examinations, AH expenditnres from the in-
vistor cdneation Tond shall bemacdhe in aceonlawce with appropeiation
acts npon warrants of the divector ob aceonmts arel rn-<1n srts issned porsiant
to vemichers approved by the administrator or by a person or persons

desimated by the achministrator, fegonrs after i eeetive date of this
act. e administrator shall condiet 5 reviesw aned submit o report to the
venernar aned the legislatire concerning the expenditines from the in-
vestor ecneation D aned the vesnlis aclieved from the investor edi-
tion progran,
News Sec ] E .'\Nn’fi‘s'ﬁ'!fr,’ foinrestivete Thes achmindstrator s
cl Comduet palilic or it investigatinns within or ontside of this

and for the education of registrants, including official hospitality

Two
[Requested by the Office of the Securities Commissioner]
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v ipse acenal penalty of ot greaten ||nu;E‘ for vl vIOT
ton ol

(T iy cther necessay or appropriate v fie

ale s Application for velicf Tlus section does nt prechide a person
Irom -2\[3]l|_‘.nl_;_\ focaa conrt ol connpetent ||I'1],‘wlll¢,”"||l ara comrt of anotler
stigte for veliol o arerpest toappear. testily Hile astatoment. preedie
veconds or abev o sirhpoena

ol s fnonenityy peocedere. Anindividual is ot exensed o at-
tendingg, testifving. filing astatergent, producing a recond or other wvi-
emee o ol N r"ll|'-l'-c et ol the wlministraton nder this act or fnoan
activn e procecding instituted by the administrator oneer this act on the
crontnel it e res |I!ilml testimmony. statement, Tecord . ar other exidence,
dieetly o indirectly, may tend to ineriminate the individial or snbject
the individual to a eriminal fine., penalty. or forteiture, TE the inelivichid
telises o testilv, file astatementor [Htullls'i‘ arecond or other evidenee

mthe Dusis of the individnal's privilege against self-inevimination. the
m|m|ma1:.|!n1 i corpe] the testimony. the filing of the statement. the
procuction ol the recond or the gving ot other evidene: CThe testinony,
record or other evidence compe Ned under such an «m!c-r‘ may ot be
el divectly o indiveetlv, against the individiad ina criminal ease. exept
e proseention Jor perjury ar contempt or otherwise Lailing to cooply
with the vrder,

0 Aseistance fo o securitios recadator of anethor jurvisdiction. At the
reest ol the secnritios regulatar of anothier state or a foreigr jurisdic-
tion the whuinistrater meay provide assistance 1f e requesting, regulatar
atafes that it s condueting woivestiogion todetermine swhether a pretsom
Bas wioditeed as violding, or i cdont to violate o Las or rale ol the other
state or Toveign jnrsdlietion relating to scenritios matters hat e vegunest -
e realator achiinisters or endorees, The addininistrator LAY Paron iler the
sssistanes Ly nsig the authority Locinvestigate anc the powers conlvrred
L this section as the achnindstrator determines is necessary or appropri-
ates The assistaner iy be provided withont regaad to whether the con-
et deseribied in the request wonld also constitute a violation of this et
o other ko af this state il veenvring in this state, In deciding whether t
provide the assistance. the administrator may eonsider whether the re-
dpresting regulator is permitted and has agreed to provide assistance re-
(" rlllcir l”\ within its state or in]t'wn |1|11'~l||« tion to the administyator cn
secnritios imatiers when reque \lm] whother ¢ nmplunn ewith the request
wonld wviolate or prejudice the pulbilic polios of this state: aned the wvaila-
Bility ol resources and ciplovees of llw administrator to carry ont the
revuest for assistanes

New Sov, 420wl Civil action instituted by administrator: W the ad-
ntinistrator belieses that [rersem Jits f»nq:tg-":], LS CNEALIngE. or 18 almint

$25,000
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL)|
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Eooenage inam act, prac tice, o cemases ol Tinsiness ¢ onstititing a violatin
ol Hs aet ora mle |=.~[|f_| el or order issoecd imeder ths et or thiat o persin
B s o is abiont to enggage i an et practice. or conrse of lasiness thit
'|||‘._lfl '||C.|“". ‘\”ll_"\ e \'l(‘l-.!.tl(”'l H" f]l].."- el or o f“[(‘ Lll!'-l[:‘ll'll (1 ||]|§€.‘]- Vl"';f"“"-l
nreler this wets the adiministrator way dntain an aetion ineany comt o
competent jurisdiction to enjoin the et practive, or conrse ol bisiness
aned to cndoree complianee with this act o amle arloptod o arder s 0l
mwler this act

it Belier available, Trcon action vy this sectiom aned on a et
shossine, the comnrt may,

chr dssne s permanent or temporay ingomction. restradning crder, o
dleclaratony judgment:

2 order ather appropriate or ancillane velief swhich roay inelule:

PAY O An assel reeze, .ie.:..ul.lulln;_r, writ af attaclment, writ of ool
ur -\ln-c_'i“lx coeention. i sintinent ol a veceiver or conservaton thal
HTHES e the aedmidndstrator, for the detenebant or thee defendant’s assets:

i ordering the adininistrator totake charoe wnl vontrol of ade-
fendants propertyinclnding investiment aceonnts and acconnts inade-
pe ui(wn' fnskibotion, rents, ard Joe Wiks: te collieet debits: and to all..'l[‘lil'l‘ anel
i s uI o 11\

0 fmposing a el penalty n]' lc:W’i‘[‘fﬂ]ﬂnn ationg:

Ay order ol vescission. restitution, or diseorgement dizeetod

Rl that has cngaaed orun act, practive. or conrse ol bnsiness consti-
tibire o sioldion of this act or thee ln‘lwh'c.'c'wt»! act or o rnle wde llﬂt'r.] ot
ardder fesed e tHins act or the l)l-'l|"<,'|'5>~rll‘ act: el

o ordering the pasment ol predament and postinduaiment nterest:
i

cie onder sucleotlor velic as the comt constders appropriate

v N Dol e o Tl achiminastrator mae tot b rwflllil'wl Lo prosit
a bl o aetion s IL]'f_u_',‘:--'r]iH;“_ﬁ e this wet.

Nosa Sec B v Coeese aned desist order H o the s hinindstrator tineds
hat w prerson las engageds s engaging, or s abont to engage in anact.
practice, or conrse of hnsiness comstitnting a viclation of this et ora rule
acler qte ol or onler issaned uneder this act or that a prerson Thets nl'll't'r‘ia“\‘
aidecl is materially aiding. or is about fo mat visdlv aicd an act, practicns,
nlﬂ. al

ar conrse of hnsiness constituting o vielation of this act o1 a rule ac
ar oot igsned under this act, the administrator may:

c1 dssue an oo divecting the person to cease and desist from en-
i in the act, practive. or conrse of bsiness o o take other actinm
necrssary or appraptiate o camply with this aet:

20 assne an ovder denving, snspenrding, 1 voking, or conditivning the
exemplions Tor a broker _dealer et section 18 (b 11D or (175, .nui
arnen hents thereto, ot an investment adviser under sectiva 20000 aes

$25,000 for each

If any person is found to have violated any provision of this act, and such
violation is committed against elder or disabled persons, as defined in K.S.A.
50-676, and amendments thereto, in addition to any civil penalty otherwise
provided by law, the court may impose an additional penalty not to exceed
$15,000 for each such violation. The total penalty against a person shall not
exceed $1,000,000

[Compromise amendment between the Office of the Securities Commissioner,

the Securities Industry Association and NCCUSL]

222
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anel amendients thercto, o

che i o onder mneder section S and amendments thereto

oo Additional administeative sanctions and remedios T the wliine-
stvator lids b sritteon Jincdines of Tact e conclisions of Lea that o
[ s Il‘l‘i Wi |I';1'r o this act ora mile |\-31n'_w] or arcer issed under this

act the sehministratea incaelditioon teany other powsr oranted aneler this
ety enter an order agained t.hwwa\-;q|||I;_;i7||1|§: TN T A TR L) el person
the follosving sanctions or veedies _ [Technical amendment, requested by the Office of the Securities

|'*l eachovinlation,

U1 Al penaley nptof WL Commissioner]
20 har or suspension fronn assoviation \HH: a hrokeralealor or -

vestient adviser 2store b i this state:
Cieoan order fllmll‘ltr the [rersons fopay v sttntiom lor any leres e $25a000
disgoree aiy profits arising from the violation. inelading, in the s nin-

!\H.zfni s discretions. the assessment of inter aiE b “‘7.““" LA, et

If any person is found to have violated any provision of this act, and such
violation is committed against elder or disabled persons. as defined in K.S.A.
50-676, and amendments thereto, in addition to any civil penalty otherwise
provided by law, the administrator may impose an additional penalty not to
exceed $15,000 for each such violation. The total penalty against a person shall
not exceed $1,000.000
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]

CET o order cliarging thie 1" rsom with the actinal cost of the investi
cvabyon o ]I!'nf._'nwu'il]g

con Pravedures fororders oD A order mdor subisection oy shall not
Becemteree nnless the whministraton fiest provides notice wad opportunits
fon bearing i accordmee with the s isicons of thie Konsas whnindstrative
l-ff.\f.;r-||||]'| el

c S oreder redder subsection tan s el Tective ot e of issianes,
o fssnanee of e ooy the achiinistrator shall l'll'ullrl{_‘ﬁ sorve each
[rsem airhs -v! tor thoe order with a vy ol thes order, The vrder st
michnedi astaterment of the veasons tor the order aned notice that Hpem
et ol osritten e fnest the natter seill B set for a e Aringy, which

slpd] B conpelneted i wecor e o sath e prowisions of the Kansas asl- ; 5 ;
st [ alipes et Hoa [rersen \niaie wob b the ordder laes ot at the rate prowded for interest on _}udgments by K.S.A. ]()‘204 and

reguest aclicring wd nene 15 orcderod by the administrator » ithine 3¢ days amendments thereto
atter e date ol serviee of the onler. the order hevomes final as tothat - [Compromise amendment between the Office of the Securities Commissioner,
person by operation of Leve 1 hearing is requested or endered. the the Securities Industry Association and NCCUSL|
anhninistrator. after notice of and opportunity for hearing to cach person
suhiject to the onder, Ly mor]ih o1 vacate the arder or exterd it nntil
lival dhetermination,
GV Ap order midler subsoction tad may contain a notice of the admin-
sirator’s intent o seck administrative sanctions or remedies inder sob-
section b 1 the person subject to the order does unt reguest a hearing
anted nonae is ordored by the administrator sithin 30 days afteor service of
the nreder. the administrator may modify the order to include sanctions
vr vemedies nider snhsection (b 1 a he aring s recuested or onderid,
the acminestrator, wter notice and apportinits tor hearing, shall bewvie-
e lindings ol fact and conclusions of s vacate, me wlifv, o wake er-
Tt L roand e administrator may mesdify the orcler to inehide
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Mo Secs 450 A Tinal order fssoned I the administrator nnder this aet
i stthjeut tojuedisial e
for policial vestesw ol civil coforcement ol agoney actions

Neww mocs 90 (ad Sales aned offers feosell Sections 11
201 {ab 335,35, and 3%
app v 1o person that sells or offers to sell aseenvity anless the olfer 1o
sollon thee saleis voache in this state or the ofler m]multl\l ar the purchase

e e accorenee sith the JrrenEons of the

12,15 tar 19

G U fal andd amendments thereto, doonit

i el ] acce lll.s.f| in this skute

i Purehases and offers to purehase. Seetioms 185 Gl 19 cal, 26 (al,
20 tak 50055035 and 390 and amendments thereto, do nat apply to a
peorsom that porchases or offers to purchase asecuity uriless e olfer 1o
purchase o the porchase s made i this state or the ofter to sell or the
sule is made and ace r'!)h'd it this state.

el Offfery inothis State. For the prrirpose of this section. an offer o
sell or o e Traase s e lmi\ is el in this state, swhether or not either
party s then present in this state, if the offer

i1 Criginates from within this state: or

P20 s elivected by Hye oftoror taa ls|al{'w‘ it this state wd recoived at
the place toowhich it is directed,

alv o Aecoplaneey n this State. For the parpose of this section, an ofler
ti lHH'L.‘II‘»l‘»'.' nr tosell is szé:(.'a‘fl?f.!-"z] in this state, swhethor or not either party
is then present in this state, i the acceptance:

(T ds commmmicated to the offeror in this state ad the offoree rea-
somthly believes the offeror ta he present in this state andd the aveeptanee
is receivedd at the ]1|;.1L‘|* in this state tooavhiol it is divected: anld

20 Dis not previonsly heen comunmicated to the afteror, arally urin
a vecortl outsicde this stade

224

Publications, radio, television, or clectronic communications. An offer to
rs-;ll or to purchase is not made in this state when a publisher circulates or there
is circulated on the publisher’s behalf in this state a bona fide newspaper or
other publication of general, regular, and paid circulation that is not published
in this state, or that is published in this state but has had more than two thirds of
its circulation outside this state during the previous 12 months or when a radio
or television program or other electronic communication originating outside
this state is received in this state. A radio or television program, or other
electronic communication is considered as having originated in this state if
either the broadcast studio or the originating source of transmission is located
in this state, unless:

(1) the program or communication is syndicated and distributed from outside
this state for redistribution to the general public in this state;

(2) the program or communication is supplied by a radio, television, or other
electronic network with the electronic signal originating from outside this state

iy [-;r‘rw‘mf wl advice aud miscepresentations Sectioms 20 G, 21 tal.

2R, M

Cand 35, and amenchnents thereto, ap lwl\ ter o person i the
l)etr‘snll [ RRRAR LA i an act, l)t.[i__f]t‘l L Or ol !If ‘H!Slllc S5 mstnnne il in
eftocting probibited ar actionable condaet in this state. whether or not
cither party is then present in this state.

Now Sec, UL G Slancd eonsend to service qf';m wews, A consent Lo
seivive of process required by this act st be signed and filed in the
frrm recpived by womle ar ovder under this act. A consent appointing the
aclministrator the person’s agent For service Ul‘]‘!'t'lt‘{ ss it a noncriminal
actions e proces hing v nst Lhe [rETSCTL, Qr the person S SUCCESSOT OF |r-
sonal representative vneder this act ova rule adopted ororder issned under
this st adter the comsent is filed, s the same foree and validity as if the
service were e personally on the person filing the consent. & person
thiat h.:a filied a comsent v nmp[\ g with this subsection in conmection swith
a previons application: for registration: or notice tiling necd not file an

arldditional consent,

for redistribution to the general public in this state;
(3) the program or communication is an electronic communication that
originates outside this state and is captured for redistribution to the general
public in this state by a community antenna or cable. radio, cable television, or
other electronic system; or
(4) the program or communication consists of an electronic communication that
originates in this state, but which is not intended for distribution to the general
public in this state.

(H)
[Compromise amendment between the Office of the Securities Commissioner,
the Securities Industry Association and NCCUSL]
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staternent that the request is boig made in conjmction with a proseen-
tnm ol an uIIJ nse thal vedpires apoar conviction as one ol Hhe clennmts
ol sl oltese:

(T 11;. SUpPTere cont, the olerl: ur'diwiln!ill'll'\' aciministrator thereol
the state hoard For admission of attorn: An the states hesued for dise |]>||Ht
ol attarmevs, and the reoqnest s accompanie al oo statewent that the
veque st is heing male in conjnuction swith an ,imn!n ation for acdiission.
ar for s order of remstatennt, o the practive of Loy in this state by the
person whose record las heen expring 1l '

PS1 e Kansas lottery and the re (st s aveonmparde I b statemiend
that the veguest is be ine made to aid i determining qlml]lse abions for
ciplovinent with the Kansas lottery o lor swork in sensttive areas seithin
the Kansus lottery as decimed ap plca]mllln by the executive director of the
Kangas Iottere:

e e wovernor or the Kansas racing commmission, or adesignee of
the comission, anel the yeeuest s ac ol I statenent that the
request is being el toaid fndetermining qualifications for executive
ihivesctor of the conmmission. tor e—‘l]ilillll‘."illl‘llt with thes commmission, for
work in sensitive areas in parimntue] racing as decined appropriate by
thes oveentive divectar of the c-f'|'|1|n'|§.:\‘3<ir.\|1 or Tor licensure, venewal of
Licensure or continmed licensure n}, Hie commission:

100 the Kinesas sentencing conmission.

P the state ganing ageney, anel 1he rognest s ;.lu:'!;nlmnie-‘lJ v
staterent thidd the veouest is being e toad i deterining qualifi-
cations AT T e an "llll-l-.-'u'm- af the state ganing agnenes: or o1 o I
Al f’l]ll.‘l( ai ol tribal SN commnission or to Bl licenses issuend
prrsint to a !1‘1'*': desmning compacet

120 e Bamsas secnitios commissioner or aodesiones of the conn-
issicner, and the regquest is accompunicd Ty acstatement that the: request
i hedng mande i cenjonetion with an apiplication i registration as o
Broker=cdealer, weent. investment adviser or investenent advisen represen-
tative by such ageney aned the application sas subimitted by the person
whose vecom ] has heew expunged: o

A5 the departinent of awildlite ane parks and thoe vegnest is aceom-
prasien by asttennnt thiat the reeprest is Deing n tele ki e detormining
-[mhtu ‘thnu] fora permit as a commereial guicde or associate vuide nnder

ls. SoAL A2 and mnendments thoreto,
‘_'i' it s o w ::'f#:. LI\l; Ir ....}——-4:-..134 o Err 1 !.1 T :“'! ‘I 1 F_"“I b

fallonsal s gid. e Barss :
%MHWM»%WMKLL—' :

Crirmes connitted o adter IHL L83, :E

Also, strike all on pages 78 through &1, renumber remaining sections
accordingly.

[Conforming amendments with ‘03 SB 110, requested by the Office of the
Securities Commissioner]
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cies whieh recoive appropriations from the state general Tud Lo provide
snell senvices

v Nothing in this act or me the sections mnended Dy this aet o
velirrer] to i subsection tai, shall e desmed to authorize romittances teo
he madde loss fregnently than is anthorized nnder K.S A, 754215 aml
anendents thereta,

et Nodwithstanding any provision ol any statnte rederred toin o
anncerdend Dy this act or relirred to i snbsection o, whenever inoany
Fisnl o sucle 2090 erealit o the state generd fnd ine relation to anm,
Jutrtic arbar Tee P is 2080000 1t fiseal veur Hie 2004 credit no fongn
shall apply to monevs roccived fror senrees ap plicahle to mch fee frnul
aned Tor the remairaler of sueh vewr the [ull BHES so received shall b
credited o sueh foe fund, exeept as otherwise provided in snbsection Iy
anel exeept that during the fiseal year ending fune 3001995 with respect
to the lite marshal fee fund, when the 200
fnwl [‘if'"-tli weel ]'ﬂ. RSO A T-1330 31-134 i 78-15 1 and anendrmmmts
thereto, in the aggrogate. is SR then in that fiscal vear sneh 200
creclit no longer <h ul apphy i moneys e ceived from sonrees applicable
to the five marshal fee el aned Toe the vemainder of such scal vear th
bl 1009% s received shadl be credited to e fire marshal fee fund.

Ser. B4 K8 AL T5A302 45 hereby amwended to vewd as ollows: 75-
B2, ar On }'II\ CHas2, the I.ll'ﬁ(.'r:'-.ni' ther securities connnissioner of
Fonsis lsm\ulud Im by KSATT-12700 prior to its we Al be—thrie
sk i TOND aned }un' Wb its repne ol .fu,l this act. shall bl is Lereby

credit to the state general

abolishied aned all of the [sers. -.h|t|‘-'.’1 and Dimctioms ol sneln securitios
cotnissioner shall e anul are Lorebs transtorred toand conterred quul
inposed npon the secnitios comission:r of Kansas provicded for T this
g

i ["."{l__'f‘l?t as ot heravise l:ru\.hisﬂ i this wet, the seonritivs commis-
siomer provided for by this act shall he the snccessor in every say to the
powers. dutivs aued Tinetions of the securitios commissioner. inwhich the
st were vestol et to the eflective date al this act

(e Whnever the secnritios conanissioner of Kansas, or words of like
ellect, is pefeorrod tooor lis'ﬂi}_[.lléll.r.-rl by stadute, comtract ar other docn-
ment, such reference or <!f'\‘i“lmlinl.l shall be deemed to apply to the
SeCTINIHIS COTNTHIsSsioner IHHWIE[ ol Lo h'\ this uct,

Gl Al roles and reaulations and Lall orders and directives of the se-
citities commissioner of Konsas i existenee immediately prior to thee
effective date ol s act shall continne to be elective and shall e deened
to b the rales and readatinns and arders or divectives ol the securities
comunissioner of Kansas provided for by this aet, nntil evised. ammended.
repeaded or nullified porsnant to L,

Sec, AT KSA 1201675, 12201677, T2-4516. 16214, 1712610 17-

2R
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My

P2A4 171265 17-1266, 17-1267 17-12649. 17-1275, 17-1274 17-1275.

T332 S=T008, S0-10T6, RA-T50S, T4-8224 el T-6302 and K5 AL

TN, 1712520 17-12530 17-12540 17-1255, 17-1257, 17-1255, 17-

1250, 17-1261. 17-1262, 1712624 17-12R3.3 7- 12664, 17-1368. 17-1270),

17-32T 0, 17-12700, 17-12T1. 17-1272. 1 T-449a81, ;21-4«&!‘.{-,31."4:.!.&.-4:];.”“]
TEG TR e hereby vepeuled.
Sec. B8 This act shall takee o Feet and be i foree from and after july

., ﬁﬁ%*ﬂ.’uml its prbTicadion i e St ok

2003

17-1264, 17-1264a, 17-1265, 17-12065a,

2005
[Requested by the Office of the Securities Commissioner]

A A1



KANSAS

OFFICE OF THE SECURITIES COMMISSIONER KATHLEEN SEBELIUS, covERNOR
CHRIS BIGGS, coOMMISSIONER

TESTIMONY IN SUPPORT OF HOUSE BILL No. 2347
Adoption of the Kansas Uniform Securities Act
House Judiciary Committee

Chris Biggs, Securities Commissioner
January 21, 2004

Mr. Chairman and members of the committee, thank you for the opportunity to speak in support
of House Bill 2347 and several amendments that were recommended by the Special Committee
on Judiciary.

After last year’s session, staff from the Office of the Securities Commissioner met with
representatives of the Securities Industry Association and the National Conference of
Commissioners on Uniform State Laws (NCCUSL) to discuss HB 2347 and to negotiate
compromises on numerous points in the language of the bill. As a result of those discussions,
several proposed amendments were presented to the Special Committee on Judiciary with the
support of all three parties. In addition, the Office of the Securities Commissioner presented a
package of amendments to clean up technical errors and to make HB 2347 conform with the final
version of SB 110 that passed last year and increased the penalties for securities violations.
Those amendments were recommended for passage by the Special Committee on Judiciary, and
they are contained within a balloon amendment prepared by Jill Wolters. My staff and T would
be happy to answer any questions you may have concerning those amendments.

A few important issues remain, however. Over our strong objections, the Special Committee on
Judiciary recommended that HB 2347 be amended to remove variable annuities from the
definition of a security. We urge you to reject that recommendation. Just this past week, the
National Association of Securities Dealers filed a complaint charging Waddell & Reed with
recommending 6,700 variable annuity exchanges to its customers without determining the
suitability of the transactions. The transactions generated $37 million in commissions for
Waddell & Reed and cost the customers nearly $10 million in surrender fees. Many of those
dollars came from Kansas citizens, and the case involves a Kansas-based brokerage firm, but we
have no jurisdiction because annuities are not currently defined as securities in Kansas. We urge
you to include variable annuities within the definition of a security so that the Office of the
Securities Commissioner can assist Kansans who are victimized by abusive sales practices
related to this type of investment product.

618 S. KANSAS AVENUE, TOPEKA, KS 66603
Voice 785-296-3307 Fax 785-296-6872 Investor Services 1-800-232-9580

. - b ee
http://www.securities.state.ks.us House Judiciary Commutt

1-21-04
Attachment 3



TESTIMONY IN SUPPORT OF HOUSE BILL No. 2347
Office of the Kansas Securities Commissioner

Another issue I ask you to consider involves the statute of limitations for criminal offenses found
in section 37(b) on page 46, line 1 of the bill. The language in section 37(b) was imported from
the current Kansas Securities Act, K.S.A. 17-1267(b), but when I became Securities
Commissioner last July I immediately became concerned with the lack of a tolling provision in
K.S.A. 17-1267(b). With securities fraud cases, including a case I am preparing to file i the
next few weeks, the investment may not mature for five years or more. As a result, the investor
may not become aware that his or her money was stolen through a phony investment scam until
the statute of limitations has already expired.

Our office corresponded with NCCUSL to determine whether they would be concerned about an
amendment to section 37(b). In essence, we were told that NCCUSL would oppose an
amendment to the civi/ statute of limitations in 38(j) because it was the subject of much dispute
and negotiation in the drafting process, but the criminal statutes of limitations are left entirely up
to the states. In light of NCCUSL’s acquiescence, we would propose the following amendment
to 37(b). The substantive part of the amendment is the addition of “except as provided by 21-
3106(9)"—the KPERS provision is merely shifted to avoid two “except” clauses.

Except as provided by K.S.A. 21-3106(9). and amendments thereto, no prosecution
for any crime under this act mayv be commenced more than 10 vears after the alleced
violation if the victim is the Kansas public emplovees retirement system and no

prosecution for any other crime under this act may be commenced more than five

years after the alleged v10[at10nre¥eeﬁt—that—&e1afeseameﬂ—feHﬂy—erime+deF£his

%he—l(—aﬂsras—p&bhe-empleﬁ—ees—reﬁpeme&t—smem A prosecutlon is commenced when a

complaint or information is filed, or an indictment returned, and a warrant thereon is
delivered to the sheriff or other officer for execution, except that no prosecution shall
be deemed to have been commenced if the warrant so issued is not executed without
unreasonable delay.

In addition to the amendments sought by my office, we have recently been informed that the
Kansas Bar Association may propose some amendments to the bill. Those proposals have not
been formalized yet, and we will not necessarily agree with all of the proposals, but we have
indicated our willingness to discuss the issues in an effort to reach a compromise wherever
possible. Through that process, we may develop further amendments that we support in the
future.

I thank the Commuttee for the opportunity to speak, wish you well in your endeavor, and hope
that HB 2347 will move forward and become law in a form that fosters efficient capital
formation while protecting Kansas investors.
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NASD Charges
Waddell & Reed

Over Annuities

By TEEO FrancIs

tory inquiries into improper investment-prod-

uct sales practices, the National Association

of Securities Dealers accused a unit of Waddell &
Reed Financial Inc. of improperly switching thou-
sands of customers from older variablé-annuity
contract$ into versions that were more profitable
for the company and often costlier for investors.
The Overland Park, Kan., financial-services
firmreaped $37 million in commissions and $700,000
in fees—and cost investors $9.8 million in “surren-
der” charges for closing out as many as 8,700 invest-
ment contracis in favor of “very similar” new ones,
~ many of 'which were likely to generate. more money
for Waddell & Reed at the expense,of investors, the
NASD said in a-22-page complaint lodged yesterday.
Variable annuities—a clunky name for what
amounts.to mutual funds wrapped in an insurance

I N WHAT COULD herald & new front in regula-

pelicy—became one of the hottest investment prod- :

ucts of the lafe 1990s, thanks to favorable tfax
treatment and a booming stdek market.

In a statement, Waddell & Reed said NASD’s
complaint was marred by ‘ nusrepresentatxons fac-
' tual omissions and half-truths,” and’ questioned the
‘organization’s methodology-in uantifying whether
and:how investors were harmed.. It alse maintained
that it adequately considered whether the replace-
ments were suitable for each investor and gave its
sales force fools for evaluating the exchange.

The complaint against Waddell & Reed comes
a day after the Securifies and Exchange Commis-
sion said it had found questionable sales practices
widespread:in the mutual-fund industry, and amid
months-long inquiries by state and federal regula-
tors into the conduct of mutual-fund companies,
many- of ‘which -also sell variable annuities. In
addition, New York state’'s atforneyv general, Elict
" Spitzer, who has-led widely publicized investiga-
Please Turn to Page C5, Column 1

4 y 4 Y
On Annuity Switcnes
Continued From Paé'e C1
tions into steck-analyst conflicts of inter-
est and mutual-fund frading Impropri-
eties, intends fo look into annuity sales

" practices, but isn’t vet actively investigat-

ing, a spokesman said.

Although annuity sales overall siumped
after the stock bubble burst, they have re-
bounded heartily with the improving stock
market. Their complexity and high cost
long have led consumer advocates to cau-
tion that securifies brokers were peddling
them to people who didn’t fully understand
the infricacies or costs. Among the costs:
the surrender charges, which are steep
fees for cashing out an annuity within the

first few vears after purchase, and which

typically vanish after five.to eight years.

The MNASD also charged Robert
Hechler, president and chief executive of
Waddell & Reed Inc. from 1993 to 2001,
with encouraging the firm’s sales force
10 embark on the forrent of annuify ex-
changes. And it charged Robert Will-
iams, the unit’s national sales director
since 1996, with failing to supervise ade-
quately the sales force to ensure that con-
fracts were switched only when the move
was suitable for a given investor.

An attorney for Mr. Williams said he
“has had a long and distinguished career
in the financial-services indusiry, and he
looks forward to being vindicated.” An at-
torney for Mr. Hechler couldn’t be reached
to comment. Waddell & Reed and the two
executives have 25 days o respond to the

complaint, and ultimately a. hearing may |

be held before a three-person panel under

. NASD rules. Either side could appeal the
resulting decision within the organization,

and uitimately bring the case to court.

" More than 1,400 of the Waddell ex-
changes probably led to investors losing’
money, the NASD complaint said. More
than 700 investors had their existing an-
nuities switched into.new ones that were
“more costly, had higher fees, less bene-
fits—but a greater payout forthe [sales]
rep and the. firm,” said Barry R. Gold-
sniith, NASD’s executive vice president
for enforcement.

In 18 other cases cited in the com-
plaint, investors swapping existing annu-
ities for nearly identical ones paid a pen-
alty of least 5% of the account value for
swrrendering their initial annuities soon
after buying them.

In its statement, Waddell & Reed said
the NASD arrived at its figures showing
harm to investors “based on the retroactive
application of a hypothetical academic pre-
dictive model” that failed to reflect all the
benefits of the new annuities, which it
called “far superior to the policies being
replaced.” Waddell & Reed, which in June

- had disclosed the NASD's inquiry, also said

it believed the NASD had initiated its in-
quiry “without a single investor complaint”
and at'the behest of United Investors.
“We believe our actions were consis-
tent with NASD rules and guidance,” Wad-
dell & Reed Chairman Keith A. Tucker
said in the company’s statement, which
also said Messrs. Hechler and Williams
acted responsibly. “Waddell & Reed siren-
uously denies the NASD’s allegations and
plans to vigorously defend its sales prac-

tices and compliance procedures.”
—Tam T.murirello




Kansas Independent Oil & Gas Association
800 S.W. Jackson Street, Suite 1400
Topeka, Kansas 66612
www.kioga.org

Testimony to the Judiciary Committee
House Bill 2347 — Kansas Uniform Securities Act
Edward P. Cross, Executive Vice President
Kansas Independent Qil & Gas Association
January 21, 2004

Good afternoon Chairman O’Neal and members of the committee. T am Edward Cross,
Executive Vice President of the Kansas Independent Oil & Gas Association (KIOGA). KIOGA
represents oil and gas producers in Kansas, a vast majority of which are small business entities.
We appear this afternoon to express our concern that K.S.A. 17-1262a is being removed from
HB 2347, but without an understanding of how these definitions that are contained therein,
which were last amended into the Act in 1990, and have been relied upon by Kansas oil and gas
operators throughout Kansas, will be addressed.

Since the vast majority of Kansas oil and gas operators are small business entities,
preserving the oil and gas securities exemption is very important. After speaking with the
Securities Commission, we understand that the Commission’s intent is to preserve the oil and gas
securities exemption. To our understanding, the definitions preserving the oil and gas securities
exemption will be developed through regulatory language. The Securities Commission has
assured us that the oil and gas industry will have a seat at the table when they develop the
regulatory language replacing K.S.A 17-1262a definitions.

Thank you for your time and consideration.

House Judiciary Committee
1-21-04
Attachment 4



KANSAS BAR
ASSOCIATION

1200 SW Harrison St
PO, Box 1037
i(1-1037

) 234-3090

Topeka, Kins:

Telephone (7
FAN(TSS) 2343813

www lshar.org

January 21, 200

TQ: Members of the House Judiciary Committee
FROM: Kansas Bar Association

RE: HB 2347

The Kansas Bar Association appears in support of HB 2347, but would
recommend the following changes:

Page 14, line 39, insert *“(20) an offer or sale of a security to a person not a
resident of this state and not present in this state if the offer or sale does not
constitute a violation of the laws of the state or foreign jurisdiction in which the
offeree or purchaser is presnet and is not part of an unlawful plan or scheme to
evade this act; and renumber subsequent sections.

Page 18, lines 25 — 27, strike lanouace after “thereto” on line 25 through “thereto”
fom 3 2 o o o
on line 27.

Page 37 lines 23 and 24, strike after “L'EZCDl'dS” on line 23 thl’OUQh “and” in line
b} 3 ’ 5
24,

Page 49, line 19, strike “one year” and insert “two years”.
Page 51, lines 4 and 5, strike all of section 3 and renumber subsequent sections.

Page 87, line 8, strike “2004” and insert 20057,

House Judiciary Committee

1-21-04

Attachment 5
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offer or sale does nof constitute 2 violation

liciting a prospective pur-

(D}

other than thoee

urchasers in thi

are purchasing
investment;

(13) a transaction under an offer f0 existing security helders of the
issuer, including persons that at the date of the transaction are heolders

of convertible secy ities, options, or warrants, if a commission or other

remuneration, other thap a standby commission, is not paid or given,
directly ar indir-&ctiy, for saliciting a security holder in this state;

(16) an offer to sell, but not a sale, of a security not exempt {rom
registration under the securities act of 1933 if:

(A) A registration or offzring statement or similar record as required
under the sceurities act of 1973 has heen Gled, but is not effective, or the
offer is made in compliance with rule 1635 adopted under the securities
act of 1933 (17 C.F.R. 230, 165); and

(B) a stop order of which the offeror is wwvare has not been issued
against the offeror by the administrator or the securities and exchange

[

(=8

commission, and an audit, inspection, or proceediag that is public an
that may culminate in a stop order is not known by the offeror to be
pending;

(17) anoffer to sell, but nat a sale, of a security exempt from regis-
tration under the securities act of 1933 if:

(A) A registration statement has been Sled under this act, but is not
effective;

(B) a solicitation of interest is provided in a record ta offerees in
compliance with a rule adopted by the administrator under this act: and

(C) astop order of which the offeror is aware has not been issued by
the administrator under this act and an audit, inspection, or proceeding
that may culminate in a stop order is not known by the offeror to be
peading;

{18) a transaction involving the distribution of the securities of an
Issuer to the securty holders of another person in connectHon with a
merger, consolidation, exchange of securities, sale of assets, or other re-
orgunization to which the issuer, or its parent or subsidiary and the other
person, or its parent or subsidiary, are parties;

(19) arescission affer, sale, or purchase under section 39, and amend-
ments thereto:

R2g) employees’ stock purchase, savings, option, profit- sharing, pen-
sion, or similar employees' benefit plan, including any securities, plan
interests, and guarantees issued under a compensatory benefit plan or
compensation contract, contained in a record, established by the issuer,
its parents, its majarity-owned subsidiaries, or the majority-owned sub-

(20) An offer or sale of a Security to 2 person not a resident of this s¢qte and not present in this state if ¢

E_ Thlast A Fea e
\c\wgum&&\j

he

of the laws of the state or foreign jurisdiction in which the offeree or

purchaser is present and is not part of an unlawful plan or scheme to evade this act;
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nvestment advisers act of 1040 (15 U.5.C. section 80b-22) a broker-
dezler registered or required to be registered under this act and an in-
vestment adviser registered or required to be registered under this act
shall file such financial reports as are required by a rule adopted ar order
i%mdmﬁa&ﬁmmH&mm&mmmnmNMMdmammdﬁk&m&r
this subsection is or becomes inaccurate or incomplete in a material re-
qmd,&emgﬂxmtﬂmﬂpmmpmdﬂeamnmdmgamembwnt

(o) Eecord_lcseﬂ:’ng. Subject to section 15(h) of the securities exchange
act of 1934 (15 U.5.C. section 78o(h)) or section 223 of the investment
advisers act of 1940 (15 U.5.C. section 30b-22):

(1) A broker dealer registered or required to be registered under this
act and an investment adviser registered or required to be registered
under this act shall make and maintain the accounts, correspondence,
memoranda, papers, books, and other records required by rule adopted
or order issued under this act;

(2)  broker-dealer records required to be maintained under paragraph
(1) may be maintained in any form of data storage acceptable under sec-
ton 17(a) of the securities exchange act 0f 1934 (15 U.S.C. section 78q(a))
if they are readily accessible to the administrator; and

(3) investment adviser records required to be maintained under par-

agraph (1) may be maintained in any form of data storage required by
rule adepted or order issued under this act.
(d) Audits orinspections. The recorcs afever serson jssning nr guar-
Loingany-resust jBeitn & isi thig o of every
broker-dealer, agent, investment adviser or investment 2dviser represen-
tative registered or required to be registered under this act are subject
to such reasonable pericdic, special, or other audits or inspections by a
representative of the administrator, within or without this state, as the
administrator considers necessary or appropriate in the public interest
and for the protection of investors. An audit or inspection may be made
at any time and without prior nctice. The administrator may copy, and
remaove for audit or inspection copies of, all records the administrator
reasonably considers necessary or appropriate to conduct the audit or
inspection, The administrator may assess a reasonable charge for con-
ducting an audit or inspection under this subsection.

{e) Custody and discrerionaq,' authority bond or insurance. Subject
tosecdon.Pﬁh)ofthesecuﬁﬁesexchangeactofLQS%(lS[lS.C.secdon
T8ath)) or section 2922 of the investment advisers act of 1840 (15 U S.C.
section 30b-22), 2 rule adopted or order issued under this act may require
a broker-dealer or investment adviser that has custody of or discretionary
authority over funds or securities of 2 customer or client to obtain insur-
ance or post a bond or ocher satisfactory form of security. The adminis-
trator may determine the requirements of the insurance, bond. or other

I0:KE SRR S
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1 the date of its receipt by the purchaser, seller, or recipient of in-
ment advice or anv shorter period, of not less than three days, that
we administrator, by order, specilies;

r—the-stferar s the presentabilin to perthesmeunt olfered on
to-tendarthe seciribunder sareran a2

2 T e i
& the offer under pm'ag;aph (1) is delivered to the purchaser, seller,
or recipient of investment advice, or sent in a manner that ensures receipt
by the purchaser, seller, ar recipient of investment advice; and

{5+ the purchaser, seller, or recipient of investment advice that ac-
cepts the offer under paragraph (1) in a record within the period specilied
under paragraph (2) is paid in accordance with the terms of the offer.

New Sec. 40. (a) Administration. (1) This act shall be administered
by the securities commissioner of Kansas.

(2)  All fees herein provided for shall be collected by the administra-
tor. All salaries and expenses necessarily incurred in the administration
of this act shall be paid [rom the securities act fee fund.

(3)  The administrator shall remit all moneys received from all fees,
charges, depasits or penalties which have been collected under this Act
or other laws ol this state regulating the issuance, sale or disposal of
securities or regulating dealers in this state or under the uniform land
sales practices act, to the state treasurer at least monthly., Upon receipt
of any such remittance, the state treasurer shall deposit the entire amount
thereof in the state treasury. In accordance with subsection (a) of K.S.A.
75-3170, and amendments thereto, 20% of each such deposit shall be
credited to the state general fund and, except as provided in subsection
(d}, the balance shall be credited to the securities act fee fund.

(4)  On the last dav of each fiscal year, the director of accounts and
reports shall transfer from the securities act fee fund to the state general
fund any remaining unencumbered amount in the securities act fee fund
exceeding $30,000 so that the beginning unencumbered balance in the
securities act fee [ind on the first day of each fiscal year is $50,000. All
expenditures from the securities act fee fund shall be made in accordance
with appropriation acts upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the administrator ar by
a person or persons designated by the administrator.

(5} All amounts transferred from the securities act fee fund to the
state general fund under paragraph (4) are to reimburse the state general
fund for accounting, auditing, budgeting, legal, payroll, personnel and
purchasing services and any other governmental services which are per-
tormed on behalf of the state agency invelved by other state agencies
which receive appropriations from the state general fund to provide such
services. Such reimbursements are in addition to those authorized by
K.5.A T5-31700 and amendments thereto.

=
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) | ) - (E) In this paragraph, an "investment contract” ey, SHITICHTR
_ _“?‘ el SIS CORTRCL— AR racks, ts; ma 1ncludean1nterestmahrmtedpartnersh]pand
interest-in-a-limited-partnership-and-atimited-liabilit-eompany—and ¢ 5 limited liabilicy company and am— = i
Investimentt-aviatealsettlement-orshinilar percement bl L SR .

Q)  “Qalf < g s = ; ., DEtHEIemOrsimttar—agreerment  shall include a VIATICAL

(29) “Seli-regulatory organization” means a national securiti INVESTMENT defined 4 . 2L
sxelianios seusi s fnden e, « iy act of 193 i B as delmed in the North American Securitics
xehange registered unaer the securities exchange act of 1934, a nation Administrators Associat: ("NASAA"
securities association of broker-dealers registered under the securiti 121100 AA") Guidelines Regarding

Viatical Inves
exchange act of 1934, a clearing agency registered under the securities tments.

exchange act of 1934, or the municipal securities rulemaking board es-
tablished under the securities exchange act of 1934.

(30} “Sign” meuns, with present intent to authenticate or adopt a
record:

(A) To execute or adopt a tangible svmbol; or

(B) toattach or logically associate with the record an electronic sym-
bol, sound, or process.

(31) “State” means a state of the United States, the District of Co-
lumbia, Puerto Rico, the United States Virgin Islands, or any territory or
insular possession subject to the jurisdiction of the United States.

(32)  "Rules” when used in the context of the rules adopted by the
administrator, means rules and regulations adopted by the administrator
pursuant to this act.

New Sec 3. “Securities act of 1933” (15 U.S.C. section 77a et seq.),
“securities exchange act of 19547 (15 U.S.C. section 78a et seq.), “public
utility holding company act of 1835 (15 U.S.C. section 79 et seq.), “in-
vestment company act of 1940” (15 U.5.C. section S0a-1 et seq.), “in-
vestment advisers act of 1940” (15 U.S.C. section SOb-1 et seq.), “em-
ployee retirement income security act of 1974” (29 U.S.C. section 1001
et seq.), “national housing act” (12 U.S.C. section 1701 et seq.), “com-
modity exchange act” (7 U.S.C. Section 1 et seq.), “internal revenue code”
(26 U.S.C. section 1 et seq.), "securities investor protection act of 1970
(15 U.S.C. section 7Saaa et seq.), “securities litigation uniform standards
act of 1998 (112 Stat. 3227), “small business investment act of 1958” (15
U.5.C. section G61 et seq.), and “electronic signatures in global and na-
tional commerce act” (15 U.S.C. section 7001 et seq.) mean those statutes
and the rules and regulations adopted under thase statutes, as in effect
on the date of the latest amendment to any provision of this act.

New Sec. 4. A reference in this act to an agency or department of
the United States is also a reference to a successor agency or department.

New Sec. 5. This act modifies, limits, and supersedes the federal
electronic signatures in global and national commerce act, but does not
madify, limit, or supersede section 101(c) of that act (15 U.S.C. section
7001(e)) or authorize electronic delivery of any of the notices described
in section 103(b) of that act (15 U.S.C. section 7003(b)). This act author-
izes the filing of records and signatures, when specified by provisions of

5-3



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

January 21, 2004

To: House Committee on Judiciary

From: Kathleen Taylor Olsen, Kansas Bankers Association
Re: HB 2347: Uniform Securities Act

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to offer testimony regarding HB 2347, enacting the
Kansas Uniform Securities Act.

Of interest to our industry is the change in the definition of “broker-dealer” that is found
on Page 2 of the bill, beginning on line 4. As you can see, there is a qualified exclusion
from the definition (and the securities registration requirements) for banks and savings
institutions.

Banks, savings institutions and trust companies (collectively referred to here as “banks™)
have traditionally been excluded from the definition of “broker-dealer” and therefore,
securities regulation, because bank securities activities are already being regulated by the
institution’s primary federal or state bank regulator.  Having banks’ activities also
overseen by the Securities Commissioner could lead to unnecessary and duplicate
regulation.

Current state law provides a very broad exclusion, generally excluding banks, savings
institutions and trust companies entirely from the term “broker-dealer”. HB 2347
excludes a bank or savings institution from the definition of broker-dealer only if its
activities are limited to those specified in subsections (1) and (ii).

This new limited exclusion is also more restrictive than the securities activities allowed
by federal law under the Gramm-Leach-Bliley Act (GLBA). While the Uniform
Securities Act (USA) exempts many of the same activities from securities regulation as
GLBA, the USA does not exempt two activities that are available under GLBA. Those
two activities relate to certain private placement offerings and de minimus brokerage
transactions.

House Judiciary Committee
1-21-04
Attachment 6
610 SW Corporate View 66615 « P.O. Box 4407, Topeka, KS 66604 « (785) 232-3444 Fax (785) 232-3484
e-mail kbaoffice @ksbankers.com » Home Page: www.ksbankers.com



January 20, 2004
HB 2347: USA
Page Two

Thus, if the USA is enacted as drafted, there will be inconsistency between our state law
and the federal law, with the state law being more restrictive. We believe this creates a
potential unfair playing field for state-chartered banks versus their national-chartered
brethren. The federal banking regulator for national-chartered banks (the Office of the
Comptroller of the Currency or OCC) has been very aggressive and successful in asking
courts to preempt state laws that are more restrictive than federal law. If such a challenge
were to be successful here, it would (at least philosophically) put our state-chartered
banks at a disadvantage with regard to this Act.

We have discussed this concern with the Securities Commissioner and have graciously
received acknowledgment (see attached letter) not only of our concern, but also assurance
that should a successful preemption of our state law occur in the future, the
Commissioner would take action, either through a legislative initiative or by regulation,
to ensure that state-chartered banks would not be put at a competitive disadvantage with
national-chartered banks.

With his assurance and the knowledge that currently, none of our members would be
disadvantaged by the enactment of this law, we will not be asking this committee for an
amendment regarding this issue at this time.

It is our understanding that an amendment requested by the Kansas Bankers Association
Trust Division has already been included in the package of suggested amendments that
you have received from the Securities Commissioner. The amendment would include the
words, “or trust company” on line 10 of Page Two.

This change would be consistent with the definition of broker-dealer that exists under
current state law as described above. We believe trust companies are excluded from the
definition under current law because many of their securities activities are already being
regulated at either the federal level or the state level, just as bank securities activities are
already being regulated at some level.

Thank you for your time and attention to these matters.

Lo R



KANSAS

OFFICE OF THE SECURITIES COMMISSIONER KATHLEEN SEBELIUS, coveErNOR
August 19, 2003 CHRIS BIGGS, comMMISSIONER

Charles A. Stones

Senior Vice-President
Kansas Bankers Association
PO Box 4407

Topeka, Kansas 66604-0407

Dear Mr. Stones,

During our meeting this morning, you raised an issue concerning the exclusion of banks from the
definition of a broker-dealer in section 2(4) of the Kansas Uniform Securities Act, House Bill 2347. The
exclusion in section 2(4), which is drawn from section 102(4) of the model act, is narrower in some
respects than the exclusion in the federal Gramm-Leach-Bliley Act. As a result, under some
circumstances a bank may be excluded from the definition of a broker-dealer at the federal level but still
be required to register as a broker-dealer at the state level. You are concerned that the Office of the
Comptroller of the Currency may successfully argue that the states are preempted from giving federally
chartered banks a more restrictive exclusion than federal law provides, which would result in a
competitive disadvantage for state chartered banks.

I understand your concern, and it is not my intention to create a playing field that is uneven for state
chartered banks. However, I do not wish to disturb this particular model provision to address
preemption that has been threatened but has not yet occurred. Section 102(4) was the subject of much
debate in the drafting process and it reflects a delicate balance, including the concerns of the securities
firms that the federal bank exclusion places securities firms at a competitive disadvantage to banks.

Consequently, I would oppose a current effort to amend section 2(4) to conform with the federal bank
exclusion. However, in the event that the OCC is successful in carrying out its preemption threat, I
assure you that I will take action to ensure that state chartered banks are not put at a competitive
disadvantage with federally chartered banks. This could be accomplished by legislation or by simply
expanding the bank exclusion by regulation, as authorized by section 2(4)(E) of the bill.

It was a pleasure meeting you this morning, and I look forward to working with your organization in the
days ahead. I hope my position on this issue sufficiently gflays youy concerns.

Sincerely,

Securities Commissioper

618 S. KANSAS AVENUE, TOPEKA, KS 66603
Voice 785-296-3307 Fax 785-296-6872 InvestorServices 1-800-232-9580
http://www.securities.state.ké.us
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JoHN E. SunpeeN, JR., CFA

Senior Vice President
Chief Financial Officer and Treasurer

6300 Lamar Avenue
Post Office Box 29217
Shawnee Mission, KS 66201-9217

913-236-1810 Fax 913-236-1799
Email jsundeen@waddell.com

September 11, 2003

Senator John Vratil

Chairman, The Special Committee
on Judiciary

State Capitol Building

Topeka, KS 66612

Dear Chairman Vratil,

Waddell & Reed is in favor of robust regulatory oversight to protect the integrity of the
securities industry and capital markets. However, Waddell & Reed does not support
duplicative regulation that does not result in increased investor protection and that may
result in inconsistent, contradictory or confusing regulatory framework. For these reasons,
we support the concept of House Bill 2347 (implementing the Uniform Security Act as
proposed by the National Conference of Commissioners on Uniform State Laws) to the
extent it seeks to promote uniformity of securities regulation among the various states.
Waddell & Reed also supports the inclusion of variable annuities in the definition of
“security” to the extent it ensures that variable annuities sold in Kansas will be subject to
the exclusive jurisdiction of the Kansas Securities Commission and not the duplicative and
contradictory jurisdiction of multiple federal and state regulators.

By defining variable annuities as securities instead of insurance, the Act would be more
consistent with federal regulation and the treatment afforded to variable annuities by
federal regulators. Federal regulators treat variable annuities as securities and as such they
are subject to stringent regulation by the National Association of Security Dealers
(“NASD”) and the SEC. It is more difficult for Waddell & Reed and others to be regulated
one way by the states and another way by federal regulators and adds another unnecessary
regulatory burden to the cost of doing business.

Waddell & Reed also thinks that the character of variable annuities is more similar to an
investment product than an insurance product. Clearly variable annuities have insurance
features, but most customers buy variable annuities as a method to purchase the underlying
mutual funds — securities. Many customers are primarily seeking the returns of equity and
fixed income securities within a vehicle that provides them income tax deferral. The life
insurance protection is extremely important for most people purchasing variable annuities,
but typically secondary to the investment features of such products. Therefore the
financial planning process that Waddell & Reed uses with its customers focuses on
variable annuities as if they were primary securities.

House Judiciary Committee
1-21-04
Attachment 7



Senator John Vratil
September 11, 2003
Page 2

In other words, we are in favor of the Act because it would ostensibly prevent disparate
treatment of the same activity by federal and state regulators.

Please feel free to contact Mark Buyle at 913.236.1928 who is our Associate General
Counsel or Kathy Damron at 785.235.2525 who is our registered lobbyist in Topeka.

Sincerely,

Z

ohn E. Sundeen, Jr.

C: Mark Buyle /
Kathy Damron

T-2



- this act for soliciting a prospective pur-

4 other than those desionated in paragragh (13), are purchasing for
] investment;
8 (13} a transacton under an offer to exdsting security holders of the
T issuer, including persons that at the date of the transaction are holders
8 of convertibie secy rities, options, or warrants, if a commission or other
9 remuneration, other than a standb__v commission, is not paid or given,
19 directly or indirectly, for soliciting a security holder in this state:
11 (16) an offer to sell. but not a sale, of a security nat exempt from
12 registration under the securities act of 1833 it
13 (A) A registration or ofr"zring statement or similar record as required
L4 under the seeurities act of 18733 has been Gled, but is not effective, or the
15 offer is made in compliance with rule 165 adopted under the securities
16 act of 1933 (L7 C.F.R. 230. 163); and
17 (B) a stop order of which the offeror is wvare has not been issued
18 against the offeror by the administrator or the securities and exchange
18 commission, and an audit, inspection, or proceeding that is public and
20 that may culminate in a stop order is not known by the offeror to be
21 pending;
23 (17) anoffer ta sell, but nat a sale, of a security exempt from regis-
23  tration under the securities act of 1933 if:
24 {4) A registration statement has been filed under this act, but is not
25 effective;
26 (B) a solicitation of interest is provided in a record ta offerees in
27 compliance with a mule adopted by the administrator under this act and
28 (C)  astop order of which the offeror is aware has not been issued by
28 the administrator under this act and an audit, inspection, or proceeding
30 that may culminate in a stop arder is not known by the offerer to be
31 pendiag,
3 (18) a transaction involving the distribution of the securities of an

33 issuer to the security helders of anather person in connecHon with a

34 merger, consolidation, exchange of securities, sale of assets, or other re-

29 organization to which the issuer, or its parent or subsidiary and the other

36 person, or its parent or subsidiary, are parties;

37 (19) arescission offer, sale, or purchase under section 39, and amend-

38  ments thereto; S; Triont a ‘Ptﬂ thed
39 R2g) employees’ stock purchase, savings, option, profit- sharing, pen-

sion, ar similar emplovees' benefit plan, including any securities, plan \C\ ‘1"&\*‘?‘&&
interests, and guarantees issued under a compensatory benefit plan ar

campensation contract, contained in a record, established by the issuer,

its parents, its majority-owned subsidiardes, or the majority-owned sub-

8]

(20) An offer or sale of a security to a person not a resident of this state and not present in this state if the

offer or sale does not constitute a violation of the laws of the state or foreign jurisdiction in which the offeree or

purchaser is present and is not part of an unlawful plan or scheme to evade this aEt:
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cords under this section must contain or be accomparied by the following
records in addition to the information specified in section 15, and amend-
ments thereto, and a consent to service of process complying with section
50, and amendments thereto:

(1) A copy of the latest form of prospectus filed under the securities
actof 1933;

(2} a copy of the articles of incorporation and bylaws or their sub-
stantial equivalents currently in effect; a copy of any agreement with or
among underwriters; a copy of any indenture or other instrument gov-
erning the issuance of the security to be registered; and a specimen, capy,
or description of the security,

(8) copies of any other information or any other records filed by the
issuer under the securities act of 1933; and

(4) an undertaking to forward each amendment to the federal pro-
spectus, other than zn amendment that delays the effective date of the
registration statement, promptly after it is filed with the securities and
exchange commission.

(c) Conditions Jor effectiveness of registration statement, A registra-
Hon statement under this section becomeas effective simultaneously with
or subsequeut to the federal registration statement when all the following
conditions are satisfied: ‘

(1) A stop order under subsection (d) or section 16, and amendments
thereto, or issued by the securities and exchange commission is not in
effect, and a proceeding is nat pending against the issuer under section
16, and amendments thereto, inict 2 Sjven writ
sotiee—ef deliclensies it e TUnTesUvedad T WOUTd Comstitete
dsforg stan Qrder nnder secton S-aBa-amendments tha :--e-
(2) the registration statement has heen on file for at least 20 days or
a shorter perod provided by rule adopted or order issued under this act.

{d) "Notice of federal registration statement effectiveness. The regis-
trant shall promptly notify the administrator in a record of the date when
the federal registration statement becomes effective and the content of
any price amendment and shall promptly file a record containing the price
amendment. If the notice is not timely received, the administrator may
issue a stop order, without prior notice or hearing, retroactively denyz‘ng
effectiveness to the registration statement or suspending its effectiveness
until compliance with this section. The administrator shall promptly notify
the registrant of an order by telephone or electronic means and prompdly
confirm this notice by a record. If the regisirant subsequently complies
with the notice requirements of this section, the stop order is void as of
the date of its issuance.

(e) Effectiveness of registration statement. If the federal registration
statement becomes effective before each of the conditions in this section
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investment advisers act of 1940 {15 U.S.C, section 80b-22), a broker-
dealer registered or required to be registered under this act and an in-
vestment adviser registered or required to be registered under this act
shall file such fnancial reports as are required by a rule adopted ar order
issued under this act. If the information contained in a record [iled under
this subsection is or becomes inaceurate or incomplete in a material re-
spect, the registrant shall promptly file a correcting amendment.

() Becordkeeping, Subject to section 15(k) of the secudtes exchange
act of 1934 (15 U.5.C. secton 78o(h)) or section 223 of the investment
advisers act of 1940 (15 U.S.C. section 80b-23):

(1) A broker-dealer registered or required to be registered under this
act and an investment adviser registered or required to be registered
under this act shall make and maintain the accounts, correspondence,
memoranda, papers, books, and ather records required by rule adopted
or order issued under this act;

(2)  broker-dezler records required to be maintained under paragraph
IT (1) may be maintained in any form of data starage acceptable under sec-
18  ton I17{a) of the secuntes exchange act of 1934 (15 U.S.C. s=ction 78q(a))
19 if they are readily accessible to the administrator; and
20 {(3) investment adviser records required to be maintained under par-
21 agraph (1) may be maintained in any form of data storage required hy
22 rule adopted or order issued under this act.

23 (d)  Audits orinspections. The recorésﬂf-a-&ef-p.emmn.im;z_ggr_guax—

igi of every
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25  broker-dealer, agent, investment adviser or nvestment adviser represen-
26 tative registered or required to be registered under this act are subject
27 to such reasonable pericdic, special, or other audits or inspections by a
28  representative of the administrator, within or without this state, as the
28 administrator considers necessary or appropriate in the public interest
30 and for the protection of investors. An audit or Inspection may be made
3L at any time and without prior nctice. The administrator may capy, and
32  remove for audit or inspection copies of, all records the administrator
33 reasonably considers necessary or appropriate to conduct the audit or i
34 inspection. The administrator may assess 4 reasonable charge for con- v

35  ducting an audit or inspection under this subsection.
36 (e) Custody and dz'scretz‘onaq.r authority bond or insurance. Subject i
37 to secdon 15(h) of the securites exchange act of 1834 (15 U.S.C. section
38  78a(hl) or section 222 of the investment advisers act of 1940 (15 U.S.C. ¢
39 section 50b-22), a rule adopted or order issued under this 2ot may require
40  a broker-dealer or investment adviser that has custody of or discretionary
41 authority over funds or securities of a customer or client *o obtain insur-
42 ance or post a bond or ather catisfactory form of security. The adminis-
453 traror may decermine the requirements of the insurance, bond. or other

. SRS e RRs SoEs.Gos o
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he existence of conduct by reason of which

care could not have |
'bility is alleged to exist; anc

a person that is a broker-dealer, agent, investment advis

i estment acviser representative that materially aids the conduct giving

“under subsections (b) through (£), unless the person

rise to the liabilit
sustains the burden of proot that the person did not know and, in the
evercise of ressonable care could not have known, of the existence of
conduct by reason of which liability is alleged to exist.

(h) Right of contribution. A person liable under this section has a
=5 of contract against any other person liable

right of contribution as in ca:
under this section for the same conduct.

(i) Swreical of cause of action. A cause of action under this section
survives the deatl of an individual whao might have been a plaindff or
delendant.

(j)  Statute of limitations. A person may not obtain relief:

(1)  Under subsection () for violation of section 11, and amendments
thereto, or under subsection (d) or (e). unless the action is insttuted

within e yearfulter the viclation occurred; or

(2)  under subsection (h), other than for violation of section 11, and
amendments thereto, or under subsection (¢} or (£), unless the action is
instituted within the earlier of bwo vears after discovery of the facts con-
stituting the violation or five vears after the violation.

(k) No enforcement af violative contract. A person that has made, or
has engaged in the performance of, a contract in violation of this act or
a rule adopted or order issued under this act, or that has acquired a
prrported right under the contract with knowledge of conduct by reason
of which its making or performance was in violation of this act, may not
base an action on the contract.

(1) No contractual waicer. A conditon, stipulation, or provision bind-
ing a person purchasing or selling a security or receiving investment ad-
vice to waive compliance with this act or a rule adepted or order issued
under this act is void.

(m)  Sursical of other rights or remecies. The rights and remedies
provided by this act are in addition to any other rights or remedies that
may exist, but this act does not create a cause of action not specilied in
this section or section 28 (e}, and amendments thereto.

New Sec. 39. A purchaser, seller, or recipient of investment advice
may not maintain an action under section 38, and amendments thereto,
if:

(1) The purchaser, seller, or recipient of investment advice receives
in a record, belore the action is instituted:

(A) An offer stating the respect in which liubility under section 38,

e
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344
33
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33
39
40
41
42
43

er the date of its receipt by the purchaser, seller, or recipient of in-
ment advice or anv sharter period, of not less than three days, that
we administrator, by order, specifies;
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Z & the offer under paragraph (1) is delivered to the purchaser, seller,
or recipient of investment advice, or sent in a manner that ensures receipt
by the purchaser, seller, or recipient of investment advice; and

57 the purchaser, seller, or recipient of investment advice that ac-
cepts the offer under paragraph (1} in a record within the period specified
under paragraph (2) is paid in accordance with the terms of the offer.

New Sec. 40. (a) Administration. (1) This act shall be administered
by the securitics commissioner of Kansas,

(2)  All fees herein provided for shall be collected by the administra-
tor. All salaries and expenses necessari ly incurred in the administration
of this act shall he paid from the securities act fee fund.

(3)  The administrator shail remit all moneys received from all fees,
charges, deposits or penalties which have been collected under this Act
or ather laws of this state regulating the issuance, sale or disposal of
securities or regulating dealers in this state or under the unitorm land
sales practices act, to the state treasurer at least monthly. Upon receipt
of any such remittance, the state treasurer shall deposit the entire amount
thereof in the state treasury. In accordance with subsection (a) of K.S.A.
75-3170, and amendments thereto, 20% of each such depasit shall be
credited to the state general [und and, except as provided in subsection
(d), the balance shall be credited to the securities act fee fund.

(4)  On the last day of each fiscal year, the director of accounts and
reports shall transfer from the securities act fee fund to the state general
fund any remaining unencumbered amount in the securities act fee fund
exceeding $30,000 so that the beginning unencumbered balance in the
securities act fee fund cn the first day of each fiscal year is $50,000. All
expenditures from the securities act fee fund shall be made in accordance
with appropriation acts upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the administrator or by
a person or persons designated by the administrator.

(53)  All amounts transferred from the securities act fee fund to the
state general fund under paragraph (4) are to reimburse the state general
fund for accounting, auditing, budgeting, legal, payroll, personnel and
purchasing services and any other governmental services which are per-
formed on behalf of the state agency involved by other state agencies
which receive appropriations from the state general fund to provide such
services. Such reimbursements are in addition to those authorized by
K.S.A. 73-3170a and amendments thereto.
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17-1265, 17-1266, 17-1267, 17-1269, 17-1273, 17-1274, 17-1275,
32, 30-1009. 30-1016, 66-1505, 74-5229 and 75-6302 and K.S.A.
2002 Supp. 17-1252, 17-1233, 17-125:4, 17-12535, 17-1237, 17-1238, 17-
1259, 17-1261, 17-1263, 17-1262a, 17-1263, 17-1266a, 17-1268, 17-1270,
17-1270a. 17-1270b, 17-1271, 17-1272, 17-49a01, 21-4619, 21-4704 and

75-3170a are herebv repealed.

Sec. 6S. This act shall take effect and be in force from and alter July

1, 2084 and its publication in the statute book.

260 7’
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N . . . + (E) In this paragraph, an "investment contract" M. __sarrong
. ~=inch j{‘-[fﬁmﬁ. &ﬂf‘—rﬁwmfgllt‘WﬂfE,—d%%%fo 1er conbracts, ts; may include an interest ina limited partners
interest-in-a-limited- partnershin-and-atimnitedlinbilis—eompar-and
investm entHiviatieal-settlement-orsimilar asreenrent

) “IT A hipand
¢ a limited liability company and anm mvestment—ira—viiticat
@ikl 'y | 5
B g . . Svhuementor-smtar—agreenent  shall mclu TIC.
(29) Self-regulatory  organization” means & national securit INVESTMENT as deﬁ:ed in the Norih = de.a VéAHCfAL
. E s ! h American Securities

exchange recistered under the securities exchange act of 1934, a nation Adwi X
L omTEme : s - .. Administrators Association (" AA") Guidelin i
securities association of broker-dealers registered under the securiti 5. ,. on ("NAS ) Guidelines Regarding

S Viatical Investments. i

exchange act of 1934, a clearing agency registered under the securities
exchange act of 1934, or the municipal securities rulemaking board es-
tablished under the securities exchange act of 1934.

(30)  “Sign” meuans, with present intent to authenticate or adopt a
record:

(B) to attach or logically associate with the record an electronic sym-
bol, sound, or process.

(31) “State” means a state of the United States, the District of Co-
lumbia, Puerto Rico, the United States Virgin Islands, or any territory or
insular possession subject to the jurisdiction of the United States.

(32) “Rules” when used in the context of the rules adopted by the
administrator, means rules and regulations adopted by the administrator
pursuant to this act.

New Sec 3. “Securities act of 1933” (15 U.S.C. section 77a et seq.),
“securities exchange act of 1934 (15 U.S.C. section 78a et seq.), “public
utility holding company act of 1935 (15 U.S.C. section 79 et seq.), “in-
vestment company act of 1940” (15 U.S.C. section 80a-1 et seq.), “in-
vestment advisers act of 1940” (15 U.S.C. section SOb-1 et seq.), "em-
ployee retirement income security act of 1974” (29 U.S.C. section 1001
et seq.), "national housing act” (12 U.S.C. section 1701 et seq.), “com-
modity exchange act” (7 U.S.C. Section 1 et seq.), “internal revenue code”
(26 U.S.C. section 1 et seq.), “securities investor protection act of 19707
(15 U.S.C. section 78aaa et seq.), “securities litigation uniform standards
act of 1998” (112 Stat. 3227), “small business investment act of 1958” (15
U.5.C. section 661 et seq.), and “electronic signatures in global and na-
tional commerce act” (15 U.S.C. section 7001 et seq.) mean those statutes
and the rules and regulations adopted under those statutes, as in effect
on the date of the latest amendment to any provision of this act.

New Sec. 4. A reference in this act to an agency or department of
the United States is also a reference to a successor agency or department.

New Sec. 5. This act modifies, limits. and supersedes the federal
electronic signatures in global and national commerce act, but does not
madify, limit, or supersede section 101(c) of that act (15 U.S.C. section
7001(c)) or authorize electronic delivery of anv of the notices described
in section 103(b) of that act {15 U.S.C. section 7003(b)). This act author-
izes the filing of records and signatures, when specified by provisions of

(A) To executs or adopt a tangible symbel: or

5-3
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1

and amendments thereto: or

(3) issue an order under section 9, and amendments thereto.

(b) Additional administrative sanctions and remedies. If the admin-
istrator finds. by written findings of fact and conclusions of law, that a
person has violated this act or a rule adopted or order issued under this
act, the administrator, in addition to anv other power granted under this
act, may enter an order against the registrant containing one or mare of
the following sanctions or remedies:

(1) A civil penalty up to a maximum of $10,000 for each violation;

(2) a bar or suspension from association with a broker-dealer or in-
vestment adviser registered in this state;

) 5 | = riar £l L Janduacac 4o 1
(\J. =S FaeT FeHHFRE-te-—Persen o Py restiubrorer-am-TosETor
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ar-rom-He-date-of- treviclkatiomror— €7
8 (47 an order charging the person with the actual cost of the investi-
gation or proceeding.

(c) Procedures for orders. (1) An order under subsection (b) shall not
be entered unless the administrator first provides notice and opportunity
for hearing in accordance with the provisions of the Kansas administrative
procedures act. :

(2)  An order under subsection (a) is effective on the date of issuance.
Upon issuance of the order, the administrator shall promptly serve each
person subject to the order with a copy of the order. The order must
include a statement of the reasons for the order and notice that upon

receipt of a written request the matter will be set for a hearing which
shall be conducted in accordance with the provisions of the Kansas ad-
ministrative procedures act. If a person subject to the order does not
request a hearing and none is ordered by the administrator within 30 days
after the date of service of the order, the order becomes final as tc that
person by operation of law. If a hearing is requested or ordered, the
administrator, after notice of and opportunity for hearing to each person
subject to the order, may modify or vacate the order or extend it until
final determination.

(3)  An order under subsection (a) may contain a notice of the admin-
istrator’s intent to seek administrative sanctions or remedies under sub-
section (b). If the person subject to the order does not request a hearing
and none is ordered by the administrator within 30 days after service of

the order, the administrator may modify the order to include sanctions

or remedies under subsection (b). If' a hearing is requested'or ordered,
the administrator. after notice and opportunity for hearing, shall by writ-
ten findings of fact and conclusions of law vacate. modify, or make per-
manent the order, and the administrator may modify the order to include

5-9



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

January 21, 2004

To: House Committee on Judiciary

From: Kathleen Taylor Olsen, Kansas Bankers Association
Re: HB 2347: Uniform Securities Act

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to offer testimony regarding HB 2347, enacting the
Kansas Uniform Securities Act.

Of interest to our industry is the change in the definition of “broker-dealer” that is found
on Page 2 of the bill, beginning on line 4. As you can see, there is a qualified exclusion
from the definition (and the securities registration requirements) for banks and savings
institutions.

Banks, savings institutions and trust companies (collectively referred to here as “banks™)
have traditionally been excluded from the definition of “broker-dealer” and therefore,
securities regulation, because bank securities activities are already being regulated by the
institution’s primary federal or state bank regulator. Having banks’ activities also
overseen by the Securities Commissioner could lead to unnecessary and duplicate
regulation.

Current state law provides a very broad exclusion, generally excluding banks, savings
institutions and trust companies entirely from the term “broker-dealer”. HB 2347
excludes a bank or savings institution from the definition of broker-dealer only if its
activities are limited to those specified in subsections (1) and (ii).

This new limited exclusion is also more restrictive than the securities activities allowed
by federal law under the Gramm-Leach-Bliley Act (GLBA). While the Uniform
Securities Act (USA) exempts many of the same activities from securities regulation as
GLBA, the USA does not exempt two activities that are available under GLBA. Those
two activities relate to certain private placement offerings and de minimus brokerage
transactions.

House Judiciary Committee
1-21-04
Attachment 6
610 SW Corporate View 66615 ¢ P.O. Box 4407, Topeka, KS 66604 » (785) 232-3444 Fax (785) 232-3484
e-mail kbaolffice@ksbankers.com « Home Page: www.ksbankers.com



January 20, 2004
HB 2347: USA
Page Two

Thus, if the USA 1s enacted as drafted, there will be inconsistency between our state law
and the federal law, with the state law being more restrictive. We believe this creates a
potential unfair playing field for state-chartered banks versus their national-chartered
brethren. The federal banking regulator for national-chartered banks (the Office of the
Comptroller of the Currency or OCC) has been very aggressive and successful in asking
courts to preempt state laws that are more restrictive than federal law. If such a challenge
were to be successful here, it would (at least philosophically) put our state-chartered
banks at a disadvantage with regard to this Act.

We have discussed this concern with the Securities Commissioner and have graciously
received acknowledgment (see attached letter) not only of our concern, but also assurance
that should a successful preemption of our state law occur in the future, the
Commissioner would take action, either through a legislative initiative or by regulation,
to ensure that state-chartered banks would not be put at a competitive disadvantage with
national-chartered banks.

With his assurance and the knowledge that currently, none of our members would be
disadvantaged by the enactment of this law, we will not be asking this committee for an
amendment regarding this issue at this time.

It is our understanding that an amendment requested by the Kansas Bankers Association
Trust Division has already been included in the package of suggested amendments that
you have received from the Securities Commissioner. The amendment would include the
words, “or trust company” on line 10 of Page Two.

This change would be consistent with the definition of broker-dealer that exists under
current state law as described above. We believe trust companies are excluded from the
definition under current law because many of their securities activities are already being
regulated at either the federal level or the state level, just as bank securities activities are
already being regulated at some level.

Thank you for your time and attention to these matters.

LR



KANSAS

OFFICE OF THE SECURITIES COMMISSIONER KATHLEEN SEBELIUS, GovERNOR
August 19, 2003 CHRIS BIGGS, commissIONER

Charles A. Stones

Senior Vice-President
Kansas Bankers Association
PO Box 4407

Topeka, Kansas 66604-0407

Dear Mr. Stones,

During our meeting this morning, you raised an issue concerning the exclusion of banks from the
definition of a broker-dealer in section 2(4) of the Kansas Uniform Securities Act, House Bill 2347. The
exclusion in section 2(4), which is drawn from section 102(4) of the model act, is narrower in some
respects than the exclusion in the federal Gramm-Leach-Bliley Act. As a result, under some
circumstances a bank may be excluded from the definition of a broker-dealer at the federal level but still
be required to register as a broker-dealer at the state level. You are concerned that the Office of the
Comptroller of the Currency may successfully argue that the states are preempted from giving federally
chartered banks a more restrictive exclusion than federal law provides, which would result in a
competitive disadvantage for state chartered banks.

I understand your concern, and it is not my intention to create a playing field that is uneven for state
chartered banks. However, I do not wish to disturb this particular model provision to address
preemption that has been threatened but has not yet occurred. Section 102(4) was the subject of much
debate in the drafting process and it reflects a delicate balance, including the concerns of the securities
firms that the federal bank exclusion places securities firms at a competitive disadvantage to banks.

Consequently, I would oppose a current effort to amend section 2(4) to conform with the federal bank
exclusion. However, in the event that the OCC is successful in carrying out its preemption threat, I
assure you that I will take action to ensure that state chartered banks are not put at a competitive
disadvantage with federally chartered banks. This could be accomplished by legislation or by simply
expanding the bank exclusion by regulation, as authorized by section 2(4)(E) of the bill.

It was a pleasure meeting you this morning, and I look forward to working with your organization in the
days ahead. I hope my position on this issue sufficiently

Sincerely,

Securities Commissiofer

618 S. KANSAS AVENUE, TOPEKA, KS 66603
Voice 785-296-3307 Fax 785-296-6872 Investor/Services 1-800-232-9580
http://www.securities.state kg.us

L3
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JoHn E. SUNDEEN, Jr., CFA

Senior Vice President
Chief Financial Officer and Treasurer

6300 Lamar Avenue

Post Office Box 29217

Shawnee Mission, KS 66201-9217
913-236-1810 Fax 913-236-1799
Email jsundeen@waddell.com

September 11, 2003

Senator John Vratil

Chairman, The Special Committee
on Judiciary

State Capitol Building

Topeka, KS 66612

Dear Chairman Vratil,

Waddell & Reed is in favor of robust regulatory oversight to protect the integrity of the
securities industry and capital markets. However, Waddell & Reed does not support
duplicative regulation that does not result in increased investor protection and that may
result in inconsistent, contradictory or confusing regulatory framework. For these reasons,
we support the concept of House Bill 2347 (implementing the Uniform Security Act as
proposed by the National Conference of Commissioners on Uniform State Laws) to the
extent it seeks to promote uniformity of securities regulation among the various states.
Waddell & Reed also supports the inclusion of variable annuities in the definition of
“security” to the extent it ensures that variable annuities sold in Kansas will be subject to
the exclusive jurisdiction of the Kansas Securities Commission and not the duplicative and
contradictory jurisdiction of multiple federal and state regulators.

By defining variable annuities as securities instead of insurance, the Act would be more
consistent with federal regulation and the treatment afforded to variable annuities by
federal regulators. Federal regulators treat variable annuities as securities and as such they
are subject to stringent regulation by the National Association of Security Dealers
(“NASD”) and the SEC. It is more difficult for Waddell & Reed and others to be regulated
one way by the states and another way by federal regulators and adds another unnecessary
regulatory burden to the cost of doing business.

Waddell & Reed also thinks that the character of variable annuities is more similar to an
investment product than an insurance product. Clearly variable annuities have insurance
features, but most customers buy variable annuities as a method to purchase the underlying
mutual funds — securities. Many customers are primarily seeking the returns of equity and
fixed income securities within a vehicle that provides them income tax deferral. The life
insurance protection is extremely important for most people purchasing variable annuities,
but typically secondary to the investment features of such products. Therefore the
financial planning process that Waddell & Reed uses with its customers focuses on
variable annuities as if they were primary securities.

House Judiciary Committee
1-21-04
Attachment 7



Senator John Vratil
September 11, 2003
Page 2

In other words, we are in favor of the Act because it would ostensibly prevent disparate
treatment of the same activity by federal and state regulators.

Please feel free to contact Mark Buyle at 913.236.1928 who is our Associate General
Counsel or Kathy Damron at 785.235.2525 who is our registered lobbyist in Topeka.

Sincerely,
ohn E. Sundeen, Jr.

C: Mark Buyle /
Kathy Damron
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