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Date

MINUTES OF THE HOUSE BUSINESS, COMMERCE AND LABOR COMMITTEE.

The meeting was called to order by Chairperson Al Lane at 9:10 a.m. on January 17, 2001 in Room 521-8
of the Capitol.

All members were present except:  Rep. Peggy Long - excused
Committee staff present: Renae Jeffries, Revisor of Statutes
Jerry Donaldson, Legislative Research Department

Bev Adams, Committee Secretary

Conferees appearing before the committee: Bud Grant, Kansas Merchants Security Assn.
Kathleen Sebelius, Kansas Insurance Commissioner

Others attending: See attached list

The minutes of January 10 and 11 were handed out to the committee. Rep. Grant made a motion that the
minutes be approved as written. Rep. Ballou seconded the motion. The motion carried.

Introduction of Bills
Bud Grant, Kansas Merchants Security Association, requested a bill which would amend the worthless check
statutes. He asked that the enactment clause read “as printed in the Kansas Register.” (Attachment 1) Rep.

Grant made a motion that the bill be introduced as a committee bill. It was seconded by Rep. Humerickhouse.
The motion passed.

Presentation by Kansas Insurance Department

Kathleen Sebelius, Kansas Insurance Commissioner, appeared before the committee to give an update on the
Insurance Department. She introduced several people from the department: Dick Cook, Fire and Casualty
Division; Bill Wempe, Director of Fire and Casualty; Linda DeCoursey, Director, Government Affairs
Division; and Jeremy Anderson, Assistant Director, Government Affairs Division.

She explained the Kansas Insurance Department’s (KID) part in Workers Compensation insurance. Most
Workers Compensation (WC) business is carried out by the Kansas Department of Human Resources, but the
KID deals with the companies who sell WC insurance and the rate setting for those companies. They also
handle the Workers Compensation Fund which encourages the employment of persons with a preexisting
condition and relieves employers wholly or partially of liability resulting from second injuries suffered by
these employees. The three basic areas of coverage for the fund are: second injury, insolvent/uninsured
employers, and reimbursement to employers on overpayment of benefits. She answered questions from the
committee throughout her presentation.

The most recent rate filing for WC insurance, effective January 1, 2001, is estimated to result in an overall
4.3% increase, which equates to an $11.5 increase to Kansas employers. This was the first overall rate
increase in almost seven years. (Attachment 2)

The KID operates on fees and premium taxes paid by insurance companies. They generate revenue in the
$80M range. A portion of this revenue supports their office, but most of it goes into the State General Fund.

Commissioner Sebelius encouraged the committee to inform their constituents that the insurance department
offers a lot of information about insurance available by telephone, e-mail or from their web page. This
information is free. She also encouraged the committee to make use of all the materials they have available.
The web site is located at: http://www.ksinsurance.org

Chairman Lane introduced Andrew Sabolic from the audience. He is with the National Council on
Compensation Insurance which is the rating company that files rates for workers compensation for the
msurance department.

Chairman Lane adjourned the meeting at 9:55 a.m. The next meeting is scheduled for January 18, 2001.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as
reported herein have not been submitted to the individuals appearing before the committee for editing or corrections. Page 1
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Worthless Check Statutes, as amended by 2000 Session Laws of Kansas

with revisions proposed to be adopted in the 2001 Session Laws
LEGEND:

Bold Face Type = Language to be deleted
Underlined Type = New language

Regular Type = Current language
60-2610. Civil liability for worthless check. (a) If a

person gives a worthless check, as defined by subsection (g) (f),
the person shall be liable to the holder of the check for the

amount of the check, the service charge, interest at the statutory

rate, the costs of collection including but not limited to

reasonable attorney fees and court costs, the incurred court

costs, the costs of restricted mail and the service charge and the
costs of collection, including but not limited to reasonable
attorney fees, plus an amount equal to the greater of the
following:

(1) Damages equal to three times the amount of the check but

not exceeding the amount of the check by more than $500; or
(2) $100.

The court may waive all or part of the attorney fees provided
for by this subsection, if the court finds that the damages and
other amounts awarded are sufficient to adequately compensate the
holder of the check. In the event the court waives all or part of
the attorney fees, the court shall make written findings of fact as
to the specific reasons that the amounts awarded are sufficient to
adequately compensate the holder of the check.

(b) The amounts specified by subsection (a) shall be
recoverable in a civil action brought by or on behalf of the holder
of the check only if: (1) Not less than 14 days before filing the
civil action the holder of the check made written demand on the
maker or drawer for payment of the amount of the check, and the

incurred service charge and accrued interest; the costs of

raestricted mail; and (2) the maker or drawer failed to tender to

.ﬁ ud Gnra nv ; House Business, Commerce & Labor Committee
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the holder, prior to the filing of the action, an amount not less
than the amount demanded. The written demand shall be sent by
first-class mail restricted mail, as defined by subsection (g), to
the person to be given notice at such person’s address as it
appears on such check, draft or order or to the last known address
of the maker or drawer and shall include notice that, if the money
is not paid within 14 days, triple damages in addition to an amount
of money equal to the sum of the amount of the check, the incurred

court costs, service charge, accrued interest, costs of restricted

mail and the costs of collection including but not limited to
reasonable attorney fees unless the court otherwise orders, may be
incurred by the maker or drawer of the check. Notice required by
subsection (b) (1) shall state the exact amount and date due, as
well as an estimate of the amount that may be incurred if the
amount demanded is not paid by the specified date.

te Subsequent to the filing of an action under this section
but prior to the commencement of a dispositional hearing by the

court, date for filing a written answer with the court, the

defendant may tender to the plaintiff as satisfaction of the claim,
an amount of money equal to the sum of the amount of the check, the

incurred court costs, service charge, accrued interest, costs of

restricted mail and the costs of collectio%iiéicluding but not

limited to reasonable attorney fees and court costs. The plaintiff

shall include in the petition a statement alleging that the
defendant may tender such amount as satisfaction of the claim as
provided in this subsection. If the amount alleged in the petition
is tendered to the plaintiff in full satisfaction of the debt prior
to the commencement of the dispositional hearing by the court date

for filing a written answer with the court, the case shall be

dismissed by the plaintiff. For purposes of this subsection only,
the amount tendered as satisfaction of the claim shall not include
triple damages or damages of $100 as provided in subsections (a) (1)

and (2). For purposes of this subsection, a dispositional hearing
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means a trial or other hearing by the court in which the plaintiff
is seeking the entry of judgment against the defendant. The court
may waive all or part of the attorney fees provided for by this
subsection, if the court finds that the damages and other amounts
awarded are sufficient to adequately compensate the holder of the
check. 1In the event the court waives all or part of the attorney
fees, the court shall make written findings of fact as to the
specific reasons that the amounts awarded are sufficient to
adequately compensate the holder of the check.

(a) If the trier of fact determines that the failure of the
defendant to satisfy the dishonored check was due to economic
hardship, the court may waive all or part of the damages provided
for by this section, but the court shall render judgment against
defendant for not less than the amount of the dishonored check, the
incurred court costs, service charge, costs of restricted mail and
the costs of collection, including but not limited to reasonable
attorney fees, unless otherwise provided in this subsection. The
court may waive all or part of the attorney fees provided for by
this subsection, if the court finds that the damages and other
amounts awarded are sufficient to adequately compensate the holder
of the check. In the event the court waives all or part of the
attorney fees, the court shall make written findings of fact as to
the specific reasons that the amounts awarded are sufficient to
adequately compensate the holder of the check.

(e) Any amount previously paid as restitution or reparations

to the holder of the check by or on behalf of its maker or drawer

shall be credited against the amount for which the maker or drawer
is liable under subsection (a).

(£) (e) Conviction of giving a worthless check or habitually
giving a worthless check, as defined by K.S.A. 21-3707 and 21-3708
and amendments thereto, shall not be a prerequisite or bar to

recovery pursuant to this section.
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(g (f} As upsed in this section:

(1) “Giving a worthless check” means the making, drawing,
issuing or delivering or causing or directing the making, drawing,
issuing or delivering of any check, order or draft on any bank,
credit union, savings and loan association or depository for the
payment of money or its equivalent:

(A) With intent to defraud or in payment for a preexisting
debt; and

(B) which is dishonored by the drawee because the maker or
drawer had no deposits in or credits with the drawee or has not
sufficient funds in, or credits with, the drawee for the payment of

such check, order or draft in full upon its presentation@; and

(B) for which the maker or drawer has not tendered to the

holder or the holder’s agent the amount of money demanded and

within the time allowed by the demand required in subsection (b)

herein.
(2) “Restricted mail” means mail which carries on its face the
endorsements “restricted mail” and “deliver to addressee only.”
(3) “Service charge” means $10, or subject to limitations
contained in this subsection, 1f a larger amount is posted

conspicuously, the larger amount. In no event shall the amount of

such insufficient check service charge exceed $30 40.

(3) “Reasonable attorney fees” shall be $350.00 for a single

check with an additional $50.00 for each additional check.

Note: K.S.A. 60-2611 is proposed to be deleted in it’s entirety.

K.S5.A. 60-2611. Civil action to collect on check or order;
reasonable attorney fees assessed as costs. In any civil action to
enforce payment of or to collect upon a check, order or draft on
any bank, credit union, savings and loan association or depository
for the payment of money or its equivalent, payment upon which such

instrument has been refused because of insufficient funds or no
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account, the party prevailing on such cause of action shall be

awarded reasonable attorney fees. Such fees shall be assessed by

the court as costs against the losing party. The fees shall not be
allowed unless the plaintiff offers proof during the trial of such
action that prior to the filing of the petition in the action
demand for payment of the check, order or draft had been made upon

the defendant by restricted mail not less than 14 days prior to the

filing of such suit.
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l. The Sixth Year

Kathleen G. Sebelius, the 23rd Insurance Commissioner of Kansas, took office January 9,
1995. In her role as the Administrator of the Kansas Workers’ Compensation Fund, the
Commissioner inherited a bureaucracy that had seen little change since it was transferred to the
Department of Insurance in the 1970s. The Kansas Workers’ Compensation Fund, which
administered approximately $8.5 million in 1999, had a working staff of one attorney, one half-
time attorney, one paralegal, one secretary, two half-time secretaries, and three accountants.

In January 1995, at the time of transfer, the Fund was up to six months behind in
payments to claimants and respondents. Much of this was caused by the lack of available
personnel during the prior administration. The Fund attorney assigned to oversee the everyday
activities of the Fund was on leave without pay from mid-September through mid-November,
1994, prior to her resignation in December 1994. Both the paralegal and the secretary terminated
their positions in January, further adding to the difficult transition.

Immediately upon taking office, the Commissioner implemented several stopgap
measures. Brian Moline, the new General Counsel, took on the responsibility of oversight of the
Fund while interviewing attorneys and handling his other numerous duties. Two temporary
accountants were hired to catch up on the six-month backlog of payments due claimants and
respondents. The Fund was brought current on payments in April of 1995. Payments have
remained current to the point of paying Claimants within two weeks of receiving proper
documentation and Respondents within thirty days. This payment schedule is a significant

improvement over past practices.
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Brian Moline, former General Counsel, also requested status reports on all open cases,
and asked the approximately 100 Fund attorneys to verify our computer records on cases
assigned to them. The review of all open files (approximately 9,300) continued until December
of 1995. The information was updated in the master computer files and a current status was
obtained on each file. Changes were made in over ten percent of the files. This file review
continues internally on a daily basis. Each attorney is also required to submit a detailed report at
least once a year on all active cases. Copies of these reports are included as exhibit 3. These
steps allow the Commissioner to carry out her strong commitment of maintaining a database that
reflects the true nature of the Fund’s files. In addition, a computer rewrite of the Fund’s working
system on the AS400 has been completed. The rewrite allows the Fund to access valuable
information not previously available. It includes the total amount of money paid to a certain
Respondent, such as Boeing or Frito Lay, the total amount paid to a certain medical provider and
a break down of payments made to a Claimant. The goal is to treat the Fund as a business and
function more in the manner of an insurance carrier in processing these claims.

An audit of the Fund’s internal procedures was conducted by Stuart, Maue, Mitchell and
James pursuant to an RFP in June 1996. At that time, the firm found approximately seven
deficiencies in the general working of the Fund. These included; (1) woefully inadequate
working and record maintenance space, (2) unacceptably small staff, which is required to process
huge masses of critical legal and financial documentation, (3) inadequate computer and printer
resources, (4) limited access to various databases, (5) inadequate “ports” to STARS, (6)
unacceptably wide dispersal of employees over three floors, (7) use of both full-time and part-
time employees to conduct required fund functions. The Commissioner immediately set about

addressing all of the concerns. Computers and printers were ordered for the employees and were
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in place in 1996. Access to the databases and STARS was given to each Fund employee.
Addressing the space, staff, and wide dispersal concerns would be dependent upon the legislature
allocating additional resources. The audit was extremely favorable to the Commissioner’s
handling of the Fund. In fact, the auditor in his conclusion stated,

While the methods used do not meet insurance industry standards and certainly,

did not allow the department to exercise the desirable “control” over existing

cases, such direct management control was impossible and improbable under the

conditions facing these employees. In conclusion then, “Well done!” to all those

involved in ensuring that the fund “worked”.
A copy of the Stuart Maue Mitchell and James Executive Report is included as exhibit 1.
Another complete audit of all of the Fund attorneys fees was conducted and individual internal
audits continue at the rate of at least two a month. Because there was only a two and a half page
general guideline in place in the prior administration new and stricter billing guidelines

(approximately 64 pages) were placed in effect in September 1996. There have been two

substantive, detailed and restrictive guideline changes since the Commissioner took office.

Il. General Information

A. Nature & Purpose
The purpose of the Workers’ Compensation Fund is to encourage the employment of

persons handicapped as a result of specific impairments by relieving employers, wholly or
partially, of workers’ compensation liability resulting from compensable accidents suffered by
these employees. K.S.A. 44-567(a). Morgan v. Inter-Collegiate Press, 4 Kan. App. 2d 319, 606
P.2d 479 (1980).

Responsibility for payments from and administration of the Fund lies with the

Commissioner of Insurance. K.S.A. 44-566a(b).



B. Coverage
There are three basic areas of coverage for employers and employees under the

Kansas Workers’ Compensation Fund. The first is second injury coverage, the second is
insolvent/uninsured employers, and the third is reimbursement to employers on an

overpayment of benefits.

j Second Injury
In order for an employer to be relieved of liability by the Kansas Workers’

Compensation Fund, either in whole or in part, the employer must establish that it
hired or retained a handicapped employee after acquiring knowledge of the
preexisting handicap or that the employee intentionally misrepresented the
existence of the handicap.

The statutes and case law broadly construe handicap. Second injury cases

are broken down into “but for” and contribution cases.

a) “But For” Cases
K.S.A. 44-567(a)(1) provides:

Whenever a handicapped employee is injured or is disabled or dies
as a result of an injury which occurs prior to July 1, 1994, and the
administrative law judge awards compensation therefor and finds
the injury, disability or the death resulting therefrom probably or
most likely would not have occurred but for the preexisting
physical or mental impairment of the handicapped employee, all
compensation and benefits payable because of the injury, disability
or death shall be paid from the workers compensation fund; and

Assuming the employer has the requisite knowledge of the
employee’s handicap, recovery from the workers’ compensation fund is
100% pursuant to this section. This test is whether the injury or resulting
disability, not the accident, probably or most likely would not have
occurred “but for” the preexisting impairment. Barke v. Archer Daniels
Midland Co., 223 Kan. 313, 573 P.2d 1025 (1978). Medical evidence is

not required to establish a “but for” case against the fund.



b) Contribution Cases
K.S.A. 44-567(a)(2) provides:

subject to the other provisions of the workers compensation act,
whenever a handicapped employee is injured or is disabled or dies
as a result of an injury and the administrative law judge finds the
injury probably or most likely would have been sustained or
suffered without regard to the employee’s preexisting physical or
mental impairment but the resulting disability or death was
contributed to by the preexisting impairment, the administrative
law judge shall determine in a manner which is equitable and
reasonable the amount of disability and proportion of the cost of
award which is attributable to the employee’s preexisting physical
or mental impairment, and the amount so found shall be paid from
the workers compensation fund.

If the handicapped employee’s impairment contributes causally to the
injury or disability, the Workers’ Compensation Fund may be liable for a portion
of the compensation and benefits awarded to the claimant. The apportionment of
the award is based on the amount of disability attributable solely to the second

injury and the extent that the preexisting impairment contributed to the second
injury.

2. Insolvent/Uninsured Employers
K.S.A. 44-532a states:

(a) If an employer has no insurance to secure the payment of
compensation as provided in subsection (b)(1) of K.S.A. 44-532
and amendments thereto, and such employer is financially unable
to pay compensation to an injured worker as required by the
workmen’s compensation act, or such employer cannot be located
and required to pay such compensation, the injured worker may
apply to the director for an award of the compensation benefits
including medical compensation, to which such injured worker is
entitled, to be paid from the workers’ compensation fund. If the
director is satisfied as to the existence of the conditions prescribed
by this section, the director may make an award, or modify an
existing award, and prescribe the payments to be made from the
workers’ compensation fund as provided in K.S.A. 44-569 and
amendments thereto. The award shall be certified to the
commissioner of insurance, and upon receipt thereof, the
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commissioner of insurance shall cause payments to be made to the
employee in accordance therewith.

The Workers’ Compensation Fund may be required to pay benefits to
injured workers where the employer has no insurance and is financially unable to
pay compensation to the injured worker or in situations where the employer
cannot be located to pay such compensation. The Fund currently has
approximately 407 open insolvent employer cases. There have been 684 cases in

this area since 1990.

3. Reimbursement
Reimbursement pursuant to K.S.A. 44-556(d), K.S.A. 44-534a(b), and

K.S.A. 44-569(c) all encompass paying a respondent for money expended during
a workers’ compensation case that should not have been paid for a variety of
reasons.

These amounts are certified to the Director of Workers’ Compensation and
then paid by the Fund with no litigation or involvement by the Workers’

Compensation Fund before being ordered to pay.

C. Future Liability
Pursuant to legislation enacted July 1, 1993, the Kansas Workers’ Compensation Fund

has no liability for any dates of accident after July 1, 1994, in the second injury category of
coverage. In October of 1996, the Fund received a favorable decision on this issue from the
Kansas Court of Appeals. Shain v. Boeing, 22 Kan. App. 2d 913 (1996), held that the Fund has
no liability for claims arising after July 1, 1994. Please refer to page ten under Legislative
Issues, Post-July 1, 1994 cases. The Fund remains liable for uninsured/insolvent employers and

reimbursement cases. Please refer to page five.

Il. Financial

A. Financial Overview
The Workers’ Compensation Fund was created and exists pursuant to K.S.A. 44-566a and

receives its funding from assessments against insurance carriers and self-insurers pursuant to
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K.S.A. 44-566a(b). Prior to April 1998, the Fund received payments from employers where an

employee was killed in an otherwise compensable accident, but in which there were no eligible

dependents pursuant to K.S.A. 44-570 (non-dependent death).

Receipt Analysis
FY2000

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1999

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1998

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1997

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1996

Assessment Receipts

$9,073,811.89
0.00
0.00
$306,161.96
$9,379,979.95
$24,340,025.34

58,257.47
$33,778,262.76

$7,561,070.07
0.00
0.00
$15,370,82
$7,576,440.89
$28,239,375.86
30,623.18

P, - i el

$35,846,439.93

$21,386,891.41
0.00
$166,500.00
$197,222.48
$21,750,613.89
$25,391,737.96
163,709.24
$47,306,061.09

$26,640,951.56
0.00
$154,000.00
$200,045.43
$29,994,996.99
$26,980,038.72
224,121.52
$54,199,187.23

$33,010,078.80

Disbursement of Expenditures

FY 2000
Administrative Costs .85%
Compensation Costs 50.07%
Vocational Rehabilitation .36%
Medical Costs 37.86%
Other Operating Expenses  5.33%
Attorney Fee Expenses 5.53%
100%
Outside Counsel $425,528.94
FY1999
Administrative Costs .78%
Compensation Costs 57.09%
Vocational Rehabilitation .53%
Medical Costs 31.57%
Other Operating Expenses  3.41%
Attorney Fee Expenses 5.81%
100%
Outside Counsel $722,493,29
FY1998
Administrative Costs .81%
Compensation Costs 63.15%
Vocational Rehabilitation .50%
Medical Costs 28.12%
Other Operating Expenses  2.04%
Attorney Fee Expenses 5.38%
100%

Outside Counsel  $1,015,579.60

FY1997

Administrative Costs .89%
Compensation Costs 62.28%
Vocational Rehabilitation .80%
Medical Costs 28.02%
Other Operating Expenses  1.62%
Attorney Fee Expenses 6.39%

100%

Qutside Counsel $1.,825,810.17

FY1996

Administrative Costs .88%
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Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1995

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1994

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements

TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1993

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1992

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts
Misc. Reimbursements
TOTAL RECEIPTS

Previous Year Carryover
Canceled Checks

TOTAL FUNDS AVAILABLE

FY1991

Assessment Receipts

Gen. Fund Entitlement
Non-Dependent Death Receipts

0.00
$203,500.00
$170,378.94

$33,383,957.74
$31,469,560.82
246,193.51

$65,099,712.27

$42,352,785.43
0.00

0.00
154,600.63
$42,507,386.06
37,515,761.63
193,152.69

P oo el At

$80,216,300.38

$63,951,643.95
0.00

92,500.00
207,845.97
$64,251,989.92
16,716,488.98
0.00
$80,968,478.90

$47,987,400.35
0.00

64,750.00
139,334.49
$48,191,484.84
1,587,744.72
42,541.31

—_— =

$49,821,770.87

$35,961,471.11
0.00
166,500.00
162,906.20
$36,290,877.31
14,390.64
20,392.62

PR Lottt

$36,325,660.57

$17,030,545.83
3,930,000.00
129,500.00

Compensation Costs 64.20%
Vocational Rehabilitation .90%

Medical Costs 24.96%
Other Operating Expenses  1.00%
Attorney Fee Expenses 8.06%

100%

Outside Counsel $3,053,561.45

FY1995

Administrative Costs 9.62%
Compensation Costs 62.93%
Vocational Rehabilitation  1.12%
Medical Costs 25.79%
Other Operating Expenses __0.54%

100.00%

Outside Counsel

FY1994

Administrative Costs 11.01%
Compensation Costs 63.58%
Vocational Rehabilitation  1.28%
Medical Costs 23.51%
Other Operating Expenses __0.62%

100.00%
Outside Counsel

Y1993

Administrative Costs 12.36%
Compensation Costs and ~ 65.26%
Vocational Rehabilitation

Medical Costs 21.62%
Other Operating Expenses ~ 0.76%
Refunds 0.00%

100.00%

Outside Counsel

FY1992

Administrative Costs 10.96%
Compensation Costs 68.36%
Medical Costs 19.98%
Other Operating Expenses  0.70%
Refunds 0.00%

100.00%

Outside Counsel

FY1991

Administrative Costs 11.45%
Compensation Costs 69.49%
Medical Costs 18.10%

$4,241,869.88

$4,343,495.23

$3,837,959.67

$3,579,980.88

2-4



Misc. Reimbursements 94,490.41 Other Operating Expenses  0.96%
TOTAL RECEIPTS $21,184,536.24 Refunds 0.00%
Previous Year Carryover 3,758,996.78 100.00%
Canceled Checks 22,563.44

TOTAL FUNDS AVAILABLE  $24,966,096.46 Outside Counsel $2,645,923.33
FY1990 FY1990

Assessment Receipts $17,137,820.37 Administrative Costs 12.15%
Gen. Fund Entitlement 4,000,000.00 Compensation Costs 66.93%
Non-Dependent Death Receipts 55,500.00 Medical Costs 19.91%
Misc. Reimbursements 177,766.44 Other Operating Expenses  0.97%
TOTAL RECEIPTS $21,371,086.81 Refunds 0.04%

MRS EOE et bl bnard B

Previous Year Carryover 3,767,063.29 100.00%
Canceled Checks 2,485.56
TOTAL FUNDS AVAILABLE  $25,140,635.66 Outside Counsel $2,402,730.45

Included in Administrative Costs are attorney’s fees, deposition costs, court costs,
investigation fees, medical reports, funeral costs and Insurance Department administrative costs,
including salaries.

V. Tail Liability/Actuarial Report

A. Estimate of Kansas Workers’ Compensation Fund’s Liability
Because of the nature of workers’ compensation cases, it is impossible to be certain as to

the specific dollar amount of tail liability. For litigated cases that have left future medical open,
liability on behalf of the Fund will continue until the claimant’s death. In addition, liability for
insolvent/uninsured employers remains active even after July 1, 1994. The reimbursement
statutes also remain in effect.

An estimate of the payout per year produced by Casualty Actuaries is included as
exhibit 4.

B. Actuarial Report of 6/30/94
Former Commissioner Ron Todd requested that Casualty Actuaries, Inc., complete an

estimate of the Kansas Workers’ Compensation Fund unfunded liability. The report was
received in December of 1994.

The president of the actuarial company summarized the findings of the report in a May
18, 1995 letter which is attached as exhibit 1. His findings were that over the remaining life of
the Fund, the best estimate of liability was:

$174,808,000
50,787,000

1. Impled Claims
2. Offset for Date Purge



3. Potential Claims 64,304,000
Total Unpaid Liability $289,899,000

This figure is a “best estimate” and is on the low end of a medium liability range from
$264.,842,000 to $313,258,000. Our liability for this upcoming year will be over $40 million.
Anticipated payout would be through the year 2014.

There were two problems with the information provided by the Insurance Department
that was used by Casualty Actuaries, Inc., to come to these conclusions. The first was that there
were several purges of the computer information on Workers’ Compensation without a hard copy
being kept anywhere. This made it impossible to determine what the liability had been during
those years, thus creating a gap in the information used to determine future liability. The second
problem was that the company was provided incorrect information from the Insurance
Department’s database when the computer started adding columns instead of printing separately.
This was discovered and was compensated for early in the process. A copy of the summary is

included as exhibit 2.

V. Legislative Issues

A. Status of Post-July 1, 1994 Cases
As of 1/15/98, the Kansas Workers’ Compensation Fund has virtually eliminated all July

1, 1994 cases that had been previously open. This is based on the impleadings that have included
a date of accident.
The Workers’ Compensation Fund’s position has always been that the clear intent of the

legislature was to limit second injury Fund liability to accidents occurring prior to July 1, 1994.

B. Fund Dismissal
There are four recognized ways to settle Fund liability in a case. The first is an award

pursuant to K.S.A. 44-569. Second is a joint petition and stipulation pursuant to K.A.R. 51-3-16.
Third is a settlement hearing. Finally is a blanket dismissal by the parties. In addition to these,
former Senator Mike Harris sponsored a time limit for prosecuting a case against the Fund. If no
action has been taken against the Fund by the other parties within a given time period, the
Administrative Law Judge has the authority to dismiss the Fund with prejudice upon motion by

the Fund.

-/3
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V. Conclusion

The Commissioner of Insurance has been and will continue to be committed to improving

the administration of the Kansas Workers’ Compensation Fund in all areas of concern.

2-0#
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Honoraole Kathiesn Sezelius

Commissioner of [nsucancs

420 SW 9th Sirez

Topeka, KS £6612-1672

Re: Workers Compensadon Fund Actuarial Report - Summary

Dear Commissioner,

Paula Greathouse requested that [ prepare and send o vou a summary of the mgjor poinis
covered in the Casualty Actuaries, [nc. report of the unpaid liabilides of the Xansas Worker
Compensadon Furnd, herein referred o as "the Fund.”

For actuarial analysis purposes, it is convernient to consider the liabilities of the Fund in three
segments, defined by the data available from state files. Together the three segments cover all
of the Fund liabilities. The analysis indicates the following unpaid amounts:

Indicated Fund Unpaid Liability (in thousands of dollars)
as of June 30, 1994

Implead claims : $ 174,308
‘Offset of data purges 50,787
Accidents for which the Fund has not yet been implead 64,304

Total Fund unpaid liability ' $ 289,899
CAT also recommends that: -

a) the Fund improve upon the data captured on computer files so that date of accident is
added, in addition to implead date and dates of transactions, and

b) the Fund establish procedures so that data purges do not lose valuable historical data.
The procedures should specify that purges take place only on the Fund's fiscal
anniversary, and that archive copies of the file be made both before and after the purge,
and that no other transactions take place between the before and after archive copies are

made.

Reserves are intended to cover the cost of future payments for claims that have already
occurred, whether the Fund has yet been implead or not. As in all predictions of the future,
the estimate of future payments comes with a range of estimate. We have calculated the most
likely range of total unpaid Lability as falling berween $264,842,000 and $313,258;000. Al
figures in the report are given prior to discount [o present value. That is, the estimates do not
anticipate income from investment of Fund assets.

314-378-5002 « 111 West Port Plaza, Suite 1102 Saint Lowuis, Missoun 63146-3018 + Fax 314-873-34
P



WTE OF XANSAS DEPAR . (ENT OF INSURANCE Page 2
3

cemmary of Actuarial Review 1s of juge 30, U

M RrenE smat S, A Sy grie ' 3 =
LaiC lraal cooad S iz ot
'

record in the Fund's computers. These esumates carry tie legst amount of mc,\,kmi,r_/ Of any
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of the three reserve categories. The second reserve iigure, "oriser of dama purzes,” is CAI's
estimate of the amount by which our estimate of implead claims ars understated because o
purges from the Fund's computer files. Because of the actuaral assurﬂpt;ons -"GULI’
bridge the missing data, the esdmate for this incremenial pordon has less stansacal reliability
than the reserve for cases remaining on the Fund's computers. The third figure is the esumate
of the Fund's liability for accidents that have cccurred priot 0 July 1, 1994 and for which the
Fund has not vet besn implead. This portion of the reserve is based on a 600 claim sample of
past Fund cases.

8
3

The uncertainties underlying the esumates arise from, but are not Limited to:

@ fortuitous nature of the circumstances leading to impleading the Fund;

@ statistical uncertainty in extrapolating past trends and emergence patterms;
@ incomplete information on Fund data files, such as accident dates; and

@ purges of closed claims from Fund data files. -

CAI found the data summaries to be consistent betwesn valuation dates within two constraints:

1. the Fund reported that the data files were purged of some closed claims on two
occasions. At both occasions, the Fund did not make a backup copy of the file prior to
and immediately after the purge, thus making the amount and summaries of purged
data impossible to obtain;.and

2. the summary report as of June 30, 1994 contained large amounts of expenses paid,
which remain unexplained, and which differ from the comparable summaries contaired
in the detailed claim report. This problem was overcome by using alternative data
sources, and has no effect on the conclusions. _

In addition, CAI found that date of accident was not recorded on Fund data files. With this

data item missing, liabilities can only be determined for those claims for which the Fund has
been implead. The liabilities accruing during the period betwesen accident and implead date

was derived from the patterns observed from a sample of 500 open and 100 closed claims.

The estimated ultimate costs and corresponding indicated reserves are summarized on Exhibit 1
for the different types of Fund payments: payments to claimants, expenses, and the offsett:mc
reimbursements recovered from claimants or insurance comparies.

Sincerely,

Robert F. Lowe -

11 Casualty Actuaries Inc. 2-/4
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Compensation
Medical

Other Compensation
Vocational Rehabilitation

Expenses -

Subtotal Grouss Reserves

Reimbursements

A. Net reserves

KANSAS WORKERS COMPENSATION I'UND
SUMMARY OF INDICATED RESERVES

Valued as of June 30, 1994

(D
Paid thru

June 1994
(Exh 2, cols 2,3,4)

105,517,360
34,162,831
21,654
1,640,154
19,736,368

161,078,367
(1,653,606)

159,424,761

B. Reserves mis-estimated due to data purges
C. Reserves for accident-implead gap

D. Expected unpaid reserves (A) plus (B) plus (C)
!

! Probable Range

A. Net reserves from above

D. Reserves mis-estimated due to data purges

E. Reserves for accident-implead gap ((B) plus 10%)

12/13/94  5:12 PM

(2)

®)

Estimated Ulimate Cost

Fund Pattern
(Exh 2, cols 7, 8)

223,441,992
75,369,965
21,654
3,460,322
28,472,837
330,775,770
(3,390,009)

327,385,671

F. Expected Upper Range (Sum of (A), (D), and (E))

Smoothed
(Exh 2, cols 15, 16)

228,344,183
77,274,203
21,654
3,540,679
28,513,058

137,693,777
(3,460,649)

334,233,128

H

(3)

Indicited Reserves

Fund Pattern
(Laki 2, cols 10, 11)

117,924,672
41,207 134
0

1,829,168
8,736,409

169,697,403
(1,736,4973)

167,960,910

Lower
Bound
166,680,200
33,857, 50
64,303,733

264 841,923

Smoothed

Exh 2, cols 1§, 1Y)
(

122,826,823
IRy
0

1,500,525
8,776,690

176,615,410
(1,807,043)
744 808, 367
50,786,840
01, 303,733
249,898 V49
Upper
Boynd
174,808,367
67,715,799
70,734, 106

313,258,272

Foahibic |

iJ‘LEC |
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KANSAS WORKERS COMPENSATION FUND

Exhibic 1

Recap of Reserves by Case Type and Payment Type Page 2
June 30, 1994
Case Type (Section of Kansas Statute)
! Insolvent Non Regular Reimbmt to Regular Insolvent
Payment Insurance Dependent Insolvent Second Injury Second Injury Employer Total All
Type Companies Death Employer (Monthly) Claims (Monthly) Case Types
‘ A D [ M 8 Y
Comp Paid 1,211,875 127,356 1,597,732 25,555,530 168,487,706 4,553,512 | 203,603,722
Other Comp 0 0 0 0 0 0 0
Medical Paid 154,651 35,159 624,788 9,561,523 56,492,718 3,929,970 71,495,099
Voc'l Rehab 53,087 11,230 2,241 569,092 2,343,308 119,581 3,151,795
Expense 7,215 20,995 327,492 ' 956,747 12,889,149 350,043 14,555,100
Subtotal 1,426,828 194,739 2,552,253 36,642,891 240,212,882 8,953,106 | 292,895,716
Reimbursmt 0 (1,825,025) (171,380) (118,840) (489,815) (339,457) 2,996,767
All Payment Types 1,426,828 (1,630,285) 2,380,873 36,524,051 236 723,067 8,613,648 289 898,949

RES ""IMY.XLS

12/13/94 5:13 PM
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Exhibit 2

CCCKE NG
Ciaimant
Sasgendant
Ciaimant's Aticmey
Rasgaondent's Aticmey
i N
1 i - i iA1= . i \
- :] Setilament cetweasn claimant and rasponcent? (If yes, attach Form 12.
z i N )
L ] Award? (If yes, attach copy of award.)
TTD paid: 3
Medical paia: 3
PPD paid: S
Qther paid: 3
TOTAL PAID 3

[f nat settled, status of settlement discussions:

- ——Synapsis/Status of Case: —

Y N
O d

Estimated time to conclude casa:

Can file be closad:

Estimated attomey fees ta close case:

Estimate of Fund's Liability (if not already established): -




£xhibic <

KANSAS WORKEIR'S COMPENSATION FIND CASE SIVIMARY
1 Name ot Case Dats =

2. Date of Accident:

Ju Description of Injury:

4. Description of Pre—Exis‘cing: [mpairment. If Caused by Accident, Date of
Accident:

3. Employer’s Knowledge: N

6. Is the Pre-Existing Impairment of Such Character the Impairment Constitutes a

Handicap in Obtaining or Retaining Employment:

2- 20
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Present [mjury or Disapdisy “Would not nave OcoumTsd -ur f
[mpairment
e - | B G = e (T - - - S RS

3 Extent Pre-Exestung [mpairment Conmbuied o Rasulizs io

9. Percent of Permanent Partial Disability (Functional):

10. Work Restrictions:

11. Percent of Work Disability:

12. Worker’s Compensation Benefits Paid to Date:

a. ITD:

b Medical:

PP
d. Voc. Rehab.:

e. Misc.:

Total;

Procedures Form 12




Worker's Compensation Fund Amomey’s Recommeandations:
Chronology of Treatment:

Procedures Form 12

04
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Dezr Ms. Grzathouse,

The cash flow analysis requestad by Chairman Lungwitz accompanies this cover.

If you or Chairman Lungwitz have questons [ will be glad to respond. As explained in the
accompanying report, the aumbers are presentad without discount to preseat value. In order w0
have a present value meaningful, the money must be provided up iroat, and placed in an
investment that will yield the assumed discount rate.

Since the State has not placed the money in invested escrow as of June 30, 1994, a present
valie calculation is meaningless.

Sincerely, _ : s

g %/\( [Bmp - = s

Robert F. Lowe



KANSAS STATE FUND
Cash Flow Ana_[_ysis

December 29, 16935
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iollowinz schedule is based on the claims

Commissioner of the Xansas Sizt2 Fund.

The estimates ars made as if looking from June 30,

development pattsms coatained in the repor.
1994, and ignore the ract that as of this writing the entire fiscal year ending June 30, 1993, and

part of the next fiscal year have passed.

Estimated Future Cash Payments on Claims Not Closad as of June 30, 1994

Paid During
Fiscal Year "Formula" Anticipated  Estimated Not Yet Total
Ending Cash Reimburse- to Replace Implead Cash
June 30: Flow ments Data Purges Claims Flow
1993 35,833,843 (346,652) 10,304,242 0 45,791,433
1996 23,847,833 (252,585) 6,857,597 11,663,758 42,116,624
1997 16,301,193 (163,372) 4,745,020 9,145,322 30,226,163
1998 3,310,392 (141,997) 3,827,483 0,291,436 23,287,316
1998 10,914,993 (113,821) 3,138,673 4,969,312 18,909,157
2000 10,100,213 (113,320) 2,904,378 4,060,476 - 16,937,747
2001 8,969,130 (96,434) 2,379,134 3,708,822 15,160,652 -
2002— 8,786,179 (92,170) 2,526,520 3,309,221 14,329,749
2003 8,426,472 (84,647) 2,423,084 3,206,013 13,970,922
2004 7,924,353 (81,826) 2,278,696 3,081,868 13,203,091
2005 7,260,037 (74,036) 2,087,668 2,904,548 12,178,217
2006 6,738,295 (68,896) 1_,§37,638 2,668,938 11,275,974
2007 6,188,955 (56,099 1,779,672 2,473,475 10,386,003
2008  °, 5,067,349 (47,677) 1,437,147 2,274,531 8,751,351
2009 - 3,716,318 (35,329) 1,068,650 1,888,253 6,637,892
2010 2,173,845 - (26,639) 625,102 1,405,211 4,177,520
2011 573,518 (5,568) 164,919 851,002 1,583,872
2012 282,454 (3,953) 81,221 - 270,574 630,294
2013 - - - 114,072 114,072 -
2014 - . - 10,901 10,901"
Totals 176,615,410  (1,807,043) 50,786,849 64,303,733 289,898,949
2-2%
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The term "claims not closed” refers 10 a) those claims in :he files of the Kansas Siae
Fund on which future claims ars expected, and b) those zccidents for which ihe Fund

will te implead in the future, and are thereforz not vet in the files of the Fund.

The term "formula cash flow” refers to unpaid amounts ca’culatad ffom dam in the fles
of the Fund as of June 30, 1994 which, as explained in the December 1994 report, is
understated due to data purged from Fund files. The undersiatement is estimated and

added to the total cash flow in the column ttled "estimated o replace data purges.”

The above numbers are presented without discounting=for potential investment income.

Any estimate of the effect of investments of funds must assume that the entire amount of

‘the present value of the above anticipated payments is placed in high quality, reliable

investments.

J



i
]

l‘-'

kil

il

il

-
o by
MO
5

Exhinit 4

Evaluation of the
Workers' Compensanon Fund

Kansas State Department of Insurance

under

Proposal No. 31470

final report issued

June 7, 1996



EXECUTIVE SUNMVARY

sl

A. ; Vi Mirchell and J:

Stuart, Maue, Miwcchell and James. Ltd. (SMMI) has besn providing
auditing, claims auditing, and litigation consulting servicss o a wide range of clients,
including but not limited to major insurers and corporations as well as state and
municipal governments, since 1985. SMMIJ is the olcest and largest such ﬁrfn and is
the indﬁsrry leader in nationwide auditing of legal billings resultng from complex
multistate or multinational litigation, national class actions, multdistrict litigation, and
major bankruptcies and has, in addition, established a nationwide reputation as being
perhaps the nation’s premium legal auditingrﬁrm. SMMJ’s professional staff is
comprised of experienced attorneys, including those with significant senior level risk and
claims management experience and an accounting staff consisting of a seasoned mix of

Cerdfied Professional Accountants and individuals possessing either accounting or

advanced business degrees.

B.  Findings

The Kansas State Department of Insurance Workers’ Compensation Fund

-operations are severely handicapped by: -

a) Woefully inadequate working and record maintenance spaces;

b) An unacceptably small staff, which is required to process huge masses of
critical legal and financial documentation; ) - i

c) Inadequate computer and prinfer resources,
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Limited and inadeguare access o various daiapases,
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) The unaccsptably wide dispersion of smploy22s necessarily involved in
handling fund documentation; and finally,

yess 1

g) The use of both “parr time” and “full time on a pary [ime hasis” emplo
order to conduct required fund functions.

Despite the significant and serious deficiencies described above, the internal

administrative practices utilized by the Department of Insurance have enabled the Fund

to operate in an acceptable manner. Thus, given the numerous and serious deficiencies

specified the administrative procedures utilized are, while far removed from and
markedly short of, insurance industry standards outstanding.
In order to overcome these deficiencies SMMI would recommend hiring

- seasoned adjustérs. It can be stated that major insurers usually assign from WO

hundred to six hundred (200-600) claims to each adjuster, with the pumber assigned to

ongoing medical treatment, etc.) of the files as well as on the experience level of the
adjuster. Each such adjuster should be provide,d' a computer with access to the
“Workers’ Compensation Database” via the “STAR” LAN. While it would also be

preferable that each and every employee handling second injury files have an individual

“port” on the net, economic reality prevents this solution. An initial estimate, subject

2- 27
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0 subsequent modification, would be one port for 2ach adjuster. with all other Fund
employees, required t¢ share such access with another smployss.

Any amempt to sven roughly estimate the actual requirements of the XKansas
Fund, either in required equipment or employess requirsd, is clouded by the current
unsettled future of the fund. However, at least one, preferably two, experienced
adjuster(s) should be rewmined t “ride herd” og legal billings received during the
“run-down” period in order to beter control both legal costs and defense attorneys.
&'y ideli 1 i

These guidelines, while generally acceprable, fail to definitively establish
specific - requirements for exactness and completeness in arorney fee and expense
billings.

‘Specific recommendations:

1. Each professional fee entry shall include, in the order given below, the
following:

= a) Date of service;
"b) TInitials of the individual artorney providing the service;
c) Time required to provide the service, in tenths (0.1) of an hour
increment (i.e., 0.4, 0.7, 0.2, etc.)

d) The service provided. Each line entry will include only one service
2 (i.e., Prepared answer to complaint.). Block entries describing several
i services (i.e.: Prepared for, attended and summarized deposition) are

not acceptable.

e) Allbilled service provided entries will include a full description of the
service provided (i.e., “Telephone conversation with Aftorney J. Blow
in re: Deposition of witness Dr. W.T. Door.” not “Telecon” mor -
“Telecon with Atty.”

-3- , 9.30
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The last paga of the billing siarement shall include {and only include)the
following; A listing of all initials used on that d illing to idently service
providars‘ the complete name of the service srovider identifted by those

imitials, his/her function (i.e., amorney, paralegal) the D1 illing raie at wiuch that
service provider's time is billed, and both the total hours and total fee coarged
by that individual

Each billing for disbursements and costs (i.e., mileage, toll fees, investigarors,
service of process, etc.) should be fully HZEITU.Z»d listing dates, person
incurring the expense, the vender or enuty recaiving said payment, and
sufficient other information to determine the relationship and necessity of the
expense (o the file billed.

(%]

D. Systems Used to Track Current File Status

Files are tracked manually and accurate Current Status is dependent on tmely
reporting by outside defense attorneys. This is antiquated, slow, and undependable.
The Workers’ COmpensatioﬁ Division’s database contains current and frequently

updated data. The Fund should have complete and ready access 10 this data.

-y Availahilitv of Data

“In-House” Fund employees do not, except for the accountants, have
- either the computer resources or the necessary “STAR™ network access to the

Workers' Compénsation Division database. All data is obtained and processed

“manually.”

2. Monitoring i nsel

A high case load, combined with an excessive number of outside defense

- counsel, and an inadequately sized staff that does not have sufficient time t0

demand and process frequent case r€ports Or even effectively monitor quarterly
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artorney billing precludes effective menioring of
ars’ Compensation database will

described above, access 0 the existing Work

usice counsel billings
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remedy this simation. [ndependent periodi
should be conducted, either on a random basis of all counsel or as a targeted
investigation of those artorneys whose billings indicate questionable practices.

3. Staffing of Second Injury Fund --

The present staffing of the Fund is inadequate. While present employees
are, in general, qualified to perform presently assigned duties, their training and
pay scales fall far short of those accorded “Case Handling” staffs in the
Insurance Industry, wherein, the mamagement of claims 1s handled by well-
experienced claims representatives. Ideally, experienced adjusters should be
efapioyed land*used to establish and maintain “Insurance Industy Standards”
claims fil-es. It is considered tmt this standard, initially, be applied only to

“New” files as bringing all existing claims files to this standard would be cost ~

prohibitive. At this time, and under the uncertainties comcerning ultimate
etention of the fund, it is recommended that two (2) experienced claims
adjusters be retained to establish and mainrain “insurance industry” claims files

for. new incoming claims. These adjusters should also be tasked with the

responsibility of upgrading older files and, as the political fate of the Fund- is
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requirements under the changing CIrcumstancss.

Recommendation

1. Second Injury Fund

Since an operating and well-designed Workers’ Compensation Fund is of
prime importance o indusiries secking to relocate aither within or without their
‘present state, it is highly recommended that Kansas consider re—anactihg a
Workers’ Compensation Statute without the often abused and “impossible to
monitor,” “But-For” provision. It is considersd that fund coverage should be
limited to those ecither Permanently (or mearly) totally disabled. Workers'
Psychic imjuries without a physical mjﬁry should not be coveréd. [t is felt that
failure o resurrect Second Injury Coverage will prove highly detrimental to

future industrial development within the swate. During consideration of any

successor statute, great care should be exercised to ensure that the resulting

statute does not place an unfair assessment burden on small businesses.

2. i ing of I
Fund should be financed by an assessment on Workers' Compensation
policies written, with an additional “over-ride” levy based on claims paid. This

will spread the cost of fund operations over all cempanies benefiting from Fund

- operation (all workers’ compensation MSULETs writing coverage in Kansas are,
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in acrualiry, “Re-Insured” by the fund) while, at the same time, penalizing thoss
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companies whosa insursd hava creawed siruations resulting in Fund

3. n xpenses

All operating expenses of the Fund should be considered unallocated
expenses and charged to the fund in order (0 minimize charges against the state
budget. -

4. Fund Personnel

Experienced Claims Representatives should either be employed directly
by the state or obtained contractually from a Third Party Administrator.
Additional personnel will also be required. The exact number of employees
required can best be determined by conducting a statistical analysis of the data
presently available in the Workers’ Compensation Database. It is noted that
some programming will be required in order to obuin this information In an
acceptable report format
5. . Fund Equipment

State of the art computer resources and local or wide area network
equipment’ per:ﬁirting ready access to the Workers’ Compensation Division
database should be obtained. The amou_nt and cost of such equipment can 0ot

be determined until the statistical analysis described in the “Fund Personnel”

section, immediately above is conducted. )



1 GENERAL RECOMMENDATIONS

Decrease the number of outside defense awormeys to 2ermit more 2fficient monoring
by Fund smplovess and 0 decrease unnecassary expenses caused by duplication of fess and
expense, particularly those associated with travel to hearings. Statute should provide that all

claims against the fund be initiated by, and limited to, the injurad workers, not impleadings by
insurers and/or employers. A provision of state statute should require impieading the Fund
not later than the “Initial Hearing.” Legal Billings should be submitted in electronic format in
order to increase processing spesd and to permit electronic monitoring and auditing thereof. It
is suggested that SMMJ has the computer equipment, the specialty software and the experience
necessary to accomplish this screening at minimum expense, should the department chose to
utilize “Out Sourceing” for this function.
Despite the many and varied problems encountered and described herein, auditor must
—eomment on the excellent, if not outstanding, effort being made by present Fund staff. It is
only their devotion to duty and dogged efforts that have permitted the fund to continue
operations. Despite the numerous and serious deficiencies noted during this audit, these
employees were able to “keep the paperwork” flowing, to timely assign cases to outside
| “counsel, and to make all payments required. While the methods used do not meet insurance

- industry standards and, certainly, did not allow the depamﬁent to exercise the desirable level

of “comtrol” over existing cases, such direct management control -was impossible and
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[I. GENERAL RECOMMENDATIONS (Continued)

improbable under the conditions facing these employees. In conclusion then. "Well done!” w0

all those involved in ensuring that the fund “worked.”
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THE KANSAS INSURANCE DEPARTMENT FRAUD AND ABUSE REPORT
FOR 1999

Workers Compensation Fraud

The Kansas Insurance Department (“KID”) is mandated to investigate and pursue
administrative action against insurance companies, (and any other legal entities regulated
by the KID), for acts of fraud and abuse pursuant to K.S.A. 44-5,120 et seq. The
definition and scope of “fraud and abuse” is most easily defined is company misconduct
in relation to processing and payment of legal obligations relating to workers’
compensation claims. The main thrust of the statute is to identify cases of “willful and
intentional” failure/refusal to perform legal obligations. Also included in the definition
are nonwillful errors in claims processing or conduct that occurs with such frequency as
to constitute a business practice.

This statutory obligation necessarily requires acquisition of information necessary
to determine whether or not there is a legitimate factual or legal issue justifying company
conduct. Regardless of any determination made by the KID, the complainant may also
seek relief in the district courts of Kansas.

As cases were investigated and closed, they were examined and sorted by
category. The following is a breakdown of the categories and the numbers of cases
associated with them:

29 Legitimate legal/factual dispute exists justifying company action or
litigation, (conduct lawful).

18 Unintentional or non-willful reason for delay or failure to pay, including
the following non-exclusive list of circumstances:

e Clerical errors (typos, mispostings, etc.)

e Attorney errors (failure to send Journal Entry or notify company of
decisions)
Employer errors (failure to notify carrier or provide information)
Ineffective communications
Misidentification of carrier
Third Party Administrator processing errors.

21 Perpetrator was not a person or entity regulated by the KID under K.S.A.
44-5,120. The matter was referred to the appropriate agency.

|—

Formal regulatory action.

[~

The complaint was withdrawn by the complainant.
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3 Complainant failed or refused to cooperate with investigative process
and/or provide information necessary to pursue complaint.

Closed Cases: 76

Pending Cases: 39

One formal action was taken this year against Great Plains Insurance Services of
Red Rock, Oklahoma. The company was found to have acted as an insurance company
without being authorized or licensed to do so pursuant to K.S.A. 40-2,125. The company
was also found to have engaged in an abusive and/or fraudulent practice by refusing to
pay benefits as ordered to under the Workers Compensation Act. The company was
ordered to cease and desist from conducting the business of insurance in the state of
Kansas. The company was also ordered to pay $7,825.00 in fines and penalties and
ordered to reimburse Palleton of Kansas, Inc. and the Kansas Workers Compensation
Fund in the amount of $6,756,17.

General Fraud

General Fraud cases are those varied types of reports that the KID receive and
then open for investigation. These cases often quickly identified as falling more properly
within the jurisdiction of another entity or agency. In light of the legislature’s clear intent
that the KID should not obtain law enforcement status, we have reformed our role
somewhat. Cases are not opened and the real parties at interest are identified, i.e. Kansas
Securities Commission, Fire Marshal, insurance carrier, etc. If the case clearly falls
within the jurisdiction of another agency, the case information is written up and
submitted to that agency. If it appears that the reported activity may be criminal in
nature, the appropriate law enforcement agency is contacted and a report is made. The
KID offers the assistance of our fraud investigators in whatever subsequent investigation
occurs. Thus, we are now more as adjuncts to law enforcement and insurance carriers in
the investigation of fraud.

When the alleged offender is an insurance company or a license agent, the KID
conducts most of the primary investigation because of our regulatory responsibilities.
Thus, the fraud investigators work closely with the Consumer Assistance Division and
with the Agents and Brokers Division to identify offending individuals who are employed
within the insurance industry.

In 1999, the general fraud cases broke down as follows:

6 No action taken (complaint was withdrawn by reporter, and/or reporting
party failed or refused to cooperate with the KID’s investigation.
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64 Cases were investigated but no fraud was found (situations where the KID
determined that the conduct was lawful and/or there was insufficient
evidence to establish probable cause.

2 Cases were opened as possible fraud cases, but the KID’s investigation
failed to establish reason to suspect fraud and the case was referred to
another division within KID.

11 Cases initially appeared to be within the jurisdiction of the KID but
another agency had the exclusive or more appropriate authority to
investigate and pursue. Thus, the cases were referred to another entity.

15 Cases were investigated and established probable cause to believe criminal
or statutory violations were committed, and were referred for
charging/administrative action to local prosecutors.

2 Requests for assistance were resolved by simply providing general
information (telephone numbers for other agencies, sending information
pamphlets, etc.)

Closed cases: 100
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To:
From:
Subject:
Date:

The foll

MEMORANDUM

Commissioner Sebelius

Dick Cook

Workers Compensation Information
January 11, 2001

owing information is an update of Kansas workers compensation information that may be

useful to share with the Kansas House Business, Commerce and Labor Committee:

The Department authorized 9 new carriers to write workers compensation insurance in
Kansas last year. According to our most recent records there are approximately 250
companies writing Kansas workers compensation insurance.

There are currently 15 active group-funded workers compensation pools in Kansas. It is
estimated that these groups will generate $37 million in annual premium.

The National Council on Compensation Insurance (NCCI) estimates that there are
approximately 53,600 voluntary and assigned risk market employers paying $269 million
in annual Kansas workers compensation premium.

The most recent rate filing, effective January 1, 2001, is estimated to result in an overall
4.3% increase, which equates to an $11.5 million increase to Kansas employers. The
approved rates were reduced almost $550,000 from the rates originally filed by NCCI.
This was the first overall rate increase in almost seven years. Prior to the 1/1/01 filing
there were sixth straight overall decreases for workers compensation rates that should
account for an approximate 39% or $126 million total savings to Kansas employers.

We completed the final year of a three-year contract for the NCCI, Travelers Insurance
Company and Commercial Union Insurance Company servicing the Kansas Workers
Compensation Insurance Plan. In 2000 bids were reviewed for operation of the Plan and
a contract was awarded to NCCI, Liberty Insurance Corporation and Continental Western
Insurance Company to service the Plan for the next four years. The Plan’s annual
premium is about $19 million, and the policy count is around 10,000.

The Plan peaked during 1993 with approximately $143 million in annual premium and
21,000 policies.

NCCI’s 1998 Policy Year Underwriting Results Experience valued as of December 31,
1999 shows the Kansas combined ratio, combination of loss ratio, expense ratio and
dividend ratio, to be 122.1%. This figure does not include investment income.
Anticipating a 10% average return on investment, the carriers would probably still loose
$12 on every dollar of earned premium. The 1997 policy year combined ratio was
104.3%.

I hope the above gives you adequate information for your House Business, Commerce and
Labor Committee presentation. Please let me know if you have any questions or need additional
information regarding the above.
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