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Date

MINUTES OF THE SENATE FEDERAL AND STATE AFFAIRS.
The meeting was called to order by Chairperson Senator Lana Oleen at 11:00 a.m. on March 10, 2000 in
Room 245-N of the Capitol.

All members were present except:  Senator Ben Vidricksen
Senator Sherman Jones

Committee staff present: Mary Galligan, Legislative Research Department
Russell Mills, Legislative Research Department
Theresa Kiernan, Revisor of Statutes
Judy Glasgow, Committee Secretary

Conferees appearing before the committee: Ron Hein, Indian Nations in Kansas
Others attending: See Attached List

Mary Galligan, Legislative Research Department, provided the committee members with a summary of the
Nebraska U.S. Supreme Court Case and discussed briefly the issues of the case. (Attachment 1).

Chairman Oleen stated that minutes were before the committee for March 2, 7 and 8, 2000. Senator Vratil
moved to approved the minutes, Senator Biggs seconded the motion. The motion carried.

Chairman Oleen announced that several conferees had agreed to return today to respond to any questions that
members might have on Sub HB 2581.

Dena Vogler responded to questions from Senators Harrington, Bleeker, and Gooch concerning her testimony
of March 9, 2000 and how the current law affects the Women’s Health Care Services..

Natalie Haag, Office of the Governor, responded to questions from committee members concerning her
testimony of March 9, 2000.

Senator Harrington provided information in individual folders to all committee members which included :
Testimony from April, 1999 from Jared P. Pingleton, Psy.D. a proponent of Sub SB 2581. (Attachment 2).
A letter from the Office of the Attorney General, State of Nebraska, dated January 19, 2000. (Attachment
3), Constitutional and statutory Provisions involved in the Nebraska case (Attachment 4), The findings from
The United States Court of Appeals for the Seventh Circuit on the Illinois case (Attachment 5), The dissent
by Chief Judge Posner in the [llinois and Wisconsin cases. (Attachment 6). Senator Harrington provided
recent cases on Constitutional Law Abortion Sixth Circuit which are available from the Harvard Law Review
Association 1999 Harvard Law Review 111 Harv. L. Rev. 731 and information on George Voinoivich,
Governor of Ohio et al v. Women’s Medical Professional Corporation, et.al available from 118 Cr 1347; 199
U.S. Lexis 1785:140 L.Ed. 2" 496; 66 U.S.L.W. 3619 98 Daily Journal DAR. A copy of the article “Senate
to look at suspect trade in fetal tissue” from The Wichita Eagle, Thursday. February 17. 2000 was also
handed out by Senator Harrington.

Chairman Oleen stated that the committee would return to SB 607-- Interlocal agreements with Native
American Indian tribes. After discussion by the committee, Senator Bleeker who had voted on the
prevailing side of the motion to amend the bill at its previous work session, moved to withdraw the motion
and Senator Harrington second the motion. The motion passed.

Senator Vratil moved to report SB 607 favorably to the full Senate. Senator Biggs seconded the motion. The
motion carried.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 1



CONTINUATION SHEET

MINUTES OF THE SENATE FEDERAL AND STATE AFFAIRS, Room 245-N Statehouse, at
11:00 a.m. on March 10, 2000.

Chairman Oleen reopened the hearing on

SB 608- Class B clubs
Chairman Oleen indicated that opponents had testified previously on the bill, so she recognized proponents
to the bill.

Ron Hein appeared as a proponent of the bill. He stated he represented the Indian Nations in Kansas, who
support this bill which would allow any class B club located on the premises of an Indian gaming facility
operated by a Native American Indian Tribe to provide temporary membership while the person is using the
facility. (Attachment 7) Current law allows temporary permits to be issued for a person who is staying at
a hotel, motel, and other specified provisions.

John Peterson, representing Harrah’s, offered some proposed amendments to the bill. He and Ron Hein
responded to questions from the committee. Chairman Oleen closed the hearing on SB 608.

Senator Vratil moved to amend the bill restricting members to nonresidents of the county where the facility
is located and waiver of the fee. Senator Gooch seconded the motion. The motion carried.

After discussion by the committee Senator Biggs moved to recommend the SB 608 unfavorably to the full
Senate. Senator Vratil seconded the motion. The motion carried.

Chairman Oleen announced that there would be a regular meeting of the committee at 11:00 a.m. and a 2:00
p.m. meeting to review the draft of Sub HB 2581 on Monday, March 13, 2000.

The meeting adjourned at 12:15 p.m. The next meeting will be March 13, 2000, at 11:00 a.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 2
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KANSAS LEGISLATIVE RESEARCH DEPARTMENT ™ o sisar.

kslegres@klrd.state.ks.us

http://skyways.lib.ks.us/ksleg/KLRD/klrd.html

March 9, 2000

To: Senate Committee on Federal and State Affairs
From: Mary Galligan, Principal Analyst

Re: Partial Birth Abortion Cases

In response to the Committee’s request, attached is a summary of the Nebraska partial birth
abortion case that is pending review by the U.S. Supreme Court.

I have a complete copy of the circuit court’s opinion that | will be glad to provide to any
members who request it.

If you have questions, or need additional information, please feel free to contact me.

Sen. Federal & State Affairs Comrr
Date: 3-/0-00
Attachment: # /—/



March 9, 2000 (10:35am)

Stenberg, Donald, Nebraska Atty General v. Carhart, Leroy, et al.

99-0830

Appealed From: 8th Circuit Court of Appeals (192 F.3d 1142)

Initial challenge of act
for vagueness and
undue burden.

District court found
act unconstitutional

On appeal: Act found
to impose undue
burden. Vagueness
not reached.

Oral Argument: April 25, 2000

Subject: Partial birth abortions, constitutionality

Question(s) presented: Whether a Nebraska law outlawing "partial-birth abortions" is
unconstitutionally overbroad by putting an undue burden on women seeking abortions.

On June 9, 1997, Nebraska's Governor signed into law a bill enacted by the Nebraska
Legislature prohibiting "partial-birth abortion." When the legislature passed the bill
only six days earlier, it had incorporated an emergency clause making it effective upon
the governor's signature.

Immediately thereafter, LeRoy Carhart, a doctor who performs abortions at a clinic
in Bellevue, Neb., sued, claiming the law was unconstitutionally vague and placed an
undue burden on himself and female patients seeking abortions. U.S. District Judge

Richard Kopf enjoined the state from prosecuting Carhart during the time it took for
him to decide the case.

The critical issue stems from two abortion techniques used in the second trimester. In
the much more common dilation and evacuation (D&E) procedure, the fetus is pulled
into the vagina and dismembered. In the dilation and extraction (D&X) procedure, the
fetus 1s pulled into the vagina, where the skull is emptied by the doctor.

The medical community agrees that the D&E procedure is the best choice for
second-trimester abortions.

The U.S. Supreme Court has made it unconstitutional to prohibit abortions, but the
Court has allowed states to limit procedures as long as those limits don’t cause an
"undue burden" on the right of a woman to choose. Carhart argued that the state, in
trying to ban the D&X procedure, also banned the D&E procedure, thereby placing
an undue burden on him and his patients.

After holding a trial on the merits, the district judge issued his ruling more than a year
after the law was passed, holding it unconstitutional, enjoining its enforcement and
awarding attorney's fees and costs to Carhart.

A unanimous 8th Circuit Court of Appeals panel affirmed, also holding the law
unconstitutional. "Because we are holding the law unconstitutional on undue-burden

grounds, it is not necessary for us to discuss the vagueness issue," the opinion stated.

The appeals court noted that the Nebraska law defines the partial-birth abortions it

C:\DATA\ABORTION\carhart.wpd 1
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March 9, 2000 (10:35am)

Viability as a factor.

bans as any procedures that "partially deliver vaginally a living unborn child before
killing the unborn child and completing the delivery."

"The law refers to 'partial-birth abortion,' but this term, though widely used by
Jawmakers and in the popular press, has no fixed medical or legal content," wrote
Judge Richard Amnold. "The closest thing we have to a medical definition comes from
the American College of Obstetricians and Gynecologists (ACOG). The ACOG
definition describes a method of abortion (commonly called dilation and extraction, or
D&X) involving extraction, from the uterus and into the vagina, of all of the body of
a fetus except the head, following which the fetus is killed by extracting the contents
of the skull.”

"The difficulty," the opinion continued, "is that the statute covers a great deal more.
It would also prohibit, in many circumstances, the most common method of
second-trimester abortion, called a dilation and evacuation (D&E)."

In holding Nebraska's law an unconstitutionally undue burden on the right to an
abortion, the appeals court rejected Nebraska’s argument that Roe v. Wade doesn’t
apply to partial-birth abortion. The state claimed that the U.S. Supreme Court referred
only to the "unborn." Once substantial parts of a live fetus have passed into the vagina
from the uterus, the fetus has been born, the state argued.

The appeals court said this argument was outside the bounds of its decision, finding
that the term "born" most naturally applies to a viable fetus, and that the case before
them applied to non-viable fetuses.

About 30 states have passed laws banning "partial-birth" abortions, but many have
been struck down by district and circuit courts as unconstitutional.

The appeals court’s decision joined similar decisions in other circuits.

The U.S. Supreme Court granted certiorari on Jan. 14,2000. The case will be argued
in April.

South Carolina, Idaho, Louisiana, Ohio, Pennsylvania, Rhode Island, South Dakota,
Utah have joined the appeal as amici curiae.

Attorneys in this case:

For Stenberg (Nebraska): For Carhart:

L. Steven Grasz Simon Heller

James D. Smith Center for Reproductive Law and Policy
Nebraska Attorney General’s Office 120 Wall Street

2115 State Capitol 18th Floor

PO Box 98920 New York, NY 10005

Lincoln, NE 68509 (212) 514-5534

(402) 471-2662

Source: This brief written by Greg Jonsson, Medill School of Journalism
Formatted and annotated by Mary Galligan, KLRD
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March 9, 2000 (10:35am)
Partial Birth Abortion decisions by the 8" Circuit Court of Appeals:

Arguments in Arkansas and Nebraska cases were heard by the Eighth Circuit on April 19, 1999,

The Arkansas case, Little Rock Family Planning Services v. Jegley (No. 99-1004EA (8th Cir, Sept. 24,
1999)), arose from a district court decision issued in November, 1998, which found the state's "partial-birth

abortion" law was vague, placed an undue burden on a woman's right to choose, and failed to protect the life
and health of the woman.

Because the Eighth Circuit found the case to be similar to the other two, the Iowa decision was issued without
a hearing. In Niebyl v. Miller (No. 99-1372SI (8th Cir. Sept. 24, 1999)), the district court determined the
state's "partial-birth abortion" law was unconstitutional in December 1998.

C\DATAABORTION\earhart.wpd Page 3 of 3
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Expert Testimony of
Jared P. Pingleton, Psy.D.
Licensed Clinical Psychologist
KANSAS STATE SENATE

April 27, 1999

, RE: Mental Health Exceptions for Late Term Abortion Legislation

A. Definition Problems:

I. Doe vs. Bolton decision never clearly or specifically defined
“health" vis-a-vis the mother's abortion of her child.

2. Martin Haskell, M.D. has testified in Congressional hearings that
he never once performed a late-term abortion for the mother's
health.

3. As is currently written, legislation which allows for a late-term
abortion for the "mental health" of the mother functionally permits
persons who are not trained, experienced, or licensed in the
diagnosis and treatment of psychological disorders to make such
psychological diagnoses in an unethical, and possibly dangerous and
ilegal manner.

B. Conceptual Problems:

I. No proof exists that intrinsically severe mental/emotional
trauma ensues from the pregnancy and delivery of a child.

2. Logical non-sequitur: If part of the baby can be delivered without
causing mental/emotional trauma, then why can't the rest of the
baby be delivered resulting in a viable birth?

3. In no other realm of mental health does the supposed or alleged
mental/emotional well being of one person necessitate the harm,
suffering, traumatization, or destruction of another.

Sen. Federal & State Affairs Com
Date: 3-/0-00
Attachment: # 2 — |



C. Clinical Problems:

I. Anyone who is experiencing even severe mental health disorders
while pregnant can be successfully treated without harm to
themselves or their child.

2. No psychological or medical data exists which states the
mother's health is improved by the death of a viable post-twenty-
week old baby.

3. A preponderance of clinical evidence, in fact, exists verifying
that many women experience Post-Abortion Syndrome (PAS) --
which often is an extremely pervasive and persistent complex
mental health disorder resulting in a myriad of psychological and
relational difficulties consistent with the diagnosis of Post
Traumatic Stress Disorder (which may be manifested years later).
The symptomology of PAS includes the following characteristics:
a. guilt
b. anxiety
c. psychological “"numbing"
d. depression and thoughts of suicide:
-sad mood, dysphoria
-sudden and uncontrollable crying episodes
-deterioration of self-concept
-sleep, appetite, and sexual disturbances
-reduced motivation
-disruption in interpersonal relationships
-anhedonia
e. Anniversary Syndrome
f. re-experiencing the abortion
g. preoccupation with becoming pregnant again
h. anxiety over fertility and childbearing issues
i. interruption of the bonding process with present and/or
future children
j. survival guilt
k. development of eating disorders
l. alcohol and drug abuse
m. other self-punishing or self-degrading behaviors
n. brief reactive psychosis.

Lol



STATE OF NEBRASKA

®ffice of the Attorney General

2118 STATE GAPITOL BUILDING
LINCOLN, NEBRASKA 68509-8920
{402) 471.2882

DON STENBERG
ATTORNEY GENERAL

January 19, 2000

VIA FAX 7858-296-67

Senator Nancy Harrington
State Capitol
Topeka, Kansas 66612-1504

RE: Stenberg v. Carhart - Partial-birth abortion - U.S. Supreme Court

Dear Senator Harrington:

This letter is in response to your inquiry regarding the U.S. Supreme Courts’ recent decision
to grant certiorari in Nebraska’s partial-birth abortion case.

As you are aware, in the past four years nearly two-thirds of the State legislatures, as well
as large majorities in both the United States Senate and House of Representatives have each
addressed public concern over this cruel and unnecessary procedure by passing bans on its use.
Now, the High Court has agreed to Nebraska’s request to decide the validity of these laws. The fact
that the Court agreed to take our case, rather than simply allowing the lower courts’ decisions to
stand, is significant. We are optimistic the Supreme Court will reverse the circuit court and allow
Nebraska’s statute to go into effect. The language of Nebraska’s statue was patterned afier the
federal legislation and is very similar to language upheld in Wisconsin and Illinois by the Seventh

Circuit. Action by the Kansas legislature at this time would send a strong and timely signal as to the
importance of this issue and the legitimate concems of the States about this procedure.

Sincerely,

-

'10401—5’ STHNBERG

Attomey General

1-861-21

Sen. Federal & State Affairs Com:
Date: 3—/0-060
Attachment: # 33—/
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1.

ORY
CONSTITUTIONAL AND STATUT!
PROVISIONS INVOLVED

Neb. Rev. Stat. § 28-326(9) (Supp.1998):

Partial-birth abortion means an abortion
procedure in which the person performing the
abortion partially delivers vaginally a ll\rl’l:g
unborn child before killing the unborn child an
completing the delivery. For pusposes of this
subdivision, the term partially (_.'.e.lwer.s
vaginally a living unbom child before killing the
unborn child means deliberately_ and inten-
tionally delivering into the vagina a hvmlg
unboen child, or a substantial portion thereol,
for the purpose of performing a procedure that
the person performing such procedure knows
will kill the unborn child and does kill the

uvhboxn chiid.

Neb. Rev. Stat. § 28-328{1) - (4) (Supp-1998):

1)} No partial-birth abortion shall be per-
!omf&g! in thii’s state, unless such procedure iz
necessary to save the life of the mother whos.e
life is endangered by a physical_ disorder, phj_rsx-
cal iliness, or physical injury, including a life-
endangering physical condition caused by or
arising from the pregnancy itself.

(2) The imientional and knowing Rcrfo_r—
mance of an unlawful partial-birtk abortion in
violation of subsection (1) of this section is a
Class Ill felony.

(3) No woman upon Whom an unlawful
partiai-birth abortion is performed shall be
prosecuted under this scction or for conspiracy
to violate this section.

3

{4) The inientional and knowing perfor-
mance of an unlawful partial-birth abortion
shall result in the automatic suspension and
Tevocation of an attending physician’s license o
practice wnedicine in Nebraska by the Director of
Regulation and Licensure. . . .

Hi. 1158 Const amendment XIV-

The Fourtrenth Amendment provides in pertinent
part: “Nor shall any State Deprive any person of life,
liberty, or property without due process of law.”

i

STATEMENT OF THE CASE

In the past four years, nearly two-thirds of the State
legislatures, as well as the United States Senate and
House of Representatives, have each addressed growing
public concesn over a controversial medical proceduse
legally denominated as “partial-birth abortion” and now
referred to medically as “Ir&X~ abortion. So repulsed by
the procedure were legislators across the couniry that
statetory bans on partial-birth abortion were passed by
thirty States and both houses of Congsess. As one federal
court described it, partial-birth abortion “is gruesome
and inhumane.” Evaws v, Kelley, 977 F. Sapp. 1283, 1319
n38 (E.D. Mich. 1997). Even some abortion Practitioners
believe it "is a particularly hideous procedure.” Jd.

The United States District Court for the Drstrict of
Nebraska described the partial-birth abortion/D&X pro-
cedure as follows, based on testimony in the present case:

When the fetus is presented feet first, Cay-
hart, using forceps, pulls the feet of the living

Sen. Federal & State Affairs Comr

Date: 3-/0-00
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In the
Anited States Court of Appeals

For the Seoaenth Crroult

No. 98-172€
THE Hopr CLINIC, ¢? al.,
Piaintiffs-Appeliees,
v

JAMES E. RYaN, Attorney General of Iincis,
and RICHARD K. DEVINE, State’s Attorpey
of Cook Courty, Illinois,
Defenduris-Appellants.

Appeal from the United Startes District Soert
for the Northern Distnicr of Mlmots, Rastsrn Division
Nc. 87 € 8702—Charles P. Eocoray, Judge.

Nos. 65-2328 & 99.2533
DENNIS D, CHRISTENSEN, e7 al.,
Plamnniffs-Appellanss,

1.

JAMES . DOYLE, Attorney General of Wisconsin,
and DIANE M. NICKS3, District Attarney
for Dxane County, Wisconsin,
Defendants-Appetlees.

: Appetls from the United States Dastror Court
§ for the Westerz Distner of Wiscazain.

H Nz 98-C-C305-5—Jche C. Shabae, Thie/ Judpe.

ARGUED SEPTEMBEFR 22, 1999--DECIDED OCTOBEER 26, 1999

Sen. Federal & State Affairs Comm
Date: 3-/0-00
Attachment: # 5—-/



Page 4
1999 U.S. App. LEXTS 26925, *|

GAVIN JAUDBSON, KEVILLE SENDER, Plaintiffs - appellancs (85-3333): Simoa Heller,
ENTes O REFRCGDUCTIVE LAW & EOLICY, New York. NY USA. Roger ¥. Evans, Roger K.
Evans, PLANNED PARENTHOOD FEDERATION OF AMZRICA, Legal Action for Reproductive

Rights, New York, NY USA.

For PLANNED PARENTHOOD .OF WISCONSIN, GARY T. PROHASXA, FREDII
GAVIN JACOGSON, NEVILLZ SENDER, r.aintiffs - Appellarcs (96.2
CENTER FUR REPRODUCTIVE LEW & POLZICY, New York, NY USA. Roger K. Evans, Roger 1.
Evans, PLANNEDL PARENTHOOD FEDERALTION OF AMERICA, Legal Acrion for Reproductive
Rights, New york, NY USA. N ' .

F. BRCEXHUTZEN,
31: 31mcn Heller,

g 33): Zusan ¥.
Ullman, OFFICE OF TEE ATTORNEY GENERAL, Wisconsin Department of Justice,

Macigsn, WI USa.

For JAMES E. DOYLZ, DIANE M NICKS, Defendante - Appellees (25-25

For THOMAS .J. BACK, Defendent - Appellee (5%-2533): Scott O. Obernberger,

J

Milwaukee, WI.
For FREDRIC K. BUPQRD, II, Defendant - hppellee (35-2533): Fichard E. Colesaen,
BOPPF, COLESON & BOSTROM, Terre Haute, IN USA.

For WISCONSIN RIGHT TO LIFE, INCORPORATED, S5 WISCONSIII STATE LEGISLATORS, SCOTT
MCTALLUM, Lievtenaps Governor, Amicus Curiae (99-25331: Richard T Coilegon,
BOFP, ZOLEEIN & BOSTROM, Terrs Haute, IWN USz.

JUDGES: Beficre Posner, Chicf Judge, and Coffey, Flaum, Easterbrcok, Manion,
Xenn=, Rovner, Diane P. Wood, and Evans, Circuit Judges. * Posney, Chief Judge,
with whom Rovner, Diane F. wood, and Evans, Circuit Judges, join, dissenting.

e
B

Tircuit Judce Ripple did not participate in the consideration or decisior
of theze cases.

OFPINIONBY: ZASTERBROOE

OPINION: Zasterbrook, Circuit Judge. We must dezide whether state laws
prehabiting partial-birth abortions are unconstitutionally vague or unduly
furden women's righte. Acting withous an evidentisxy hearing, & district court
held the Illinois statute uneonstiturionsl and entered a permesnent injunction.
hope Clinic v. Ryan, 2895 7. Supp: 64% (N.D. I:l. 199§;. But zfter a trial,
another disctrict court coneiuded that the Wisconsin statute ie valid, DPlannesd
Parenthood of Wisconsin v. Doyvle, 44 F. Supp. 2d 975 (W.D. Wis. 1699, {*2] A
panel of this court earlier had srdered preliminary relief against Wisconsin's
law, see Planned Parenchood of Wisconsin v. Doyle, 162 F.3d4 463 (7R Oir. 1995) .
and plaintiffs say thet this decision, epplving Planned Paren-hood of
Southessiern Pennsylvanie v. Casev, 505 U.S. 833, 120 L. =2d. 24 674, 1i2 8. Ccr.
2751 (12821, Sustifies Permanent inluncticns agsinst both states' rules. To
Fhsure ceongistency, we heard the appeals en banc. JWe conclude chat both laws can
be applied in a constitutional manner. Whether that will occur cepends or ztate
courts, whaieh alene can settle guestions sbout the construction of the zratures.
To ensare that physicians are =not deterred from pexricrming other medical

procecures while issues wend their way through state tribunals, we heid thas
botn sats ¢f plaintiffs are entitled to injunctive relief that will timir -he
= Ea

[
stathic=s' sprlication £o the medical procedare that essh state imsists is iv

3.4

NOHA WE2RT: 1D anfE—-Sn— |,

Iy
i
3



1999 U.S. App. LEXIS 26925, *=

scle cencern.

T -
Irduction, suction curettage, and dilation end evacuation (D&E) are the
princizazl metheds of performing abertions in the United States. 'Prchibiting an
one of these would conflist with the right of zbortion recognized [73) ny
cases such &s Casey, 505 U.S. a2t 877 (plurality opinion) {adepting "undue
burden" as the -constisutional stardard), and Planned Parenchood af Centcral
Missouri v. Danforth, 428 U.S. 52, 75-79, 45 L. EG. 24 783, %6 5. Ct. 2831
{1876} (holding that a state may not forbild saline amniocentesis, at the time
the principel Heans oF inducticon). Qur cases invelve an uncommon procedure known
to the medical community as "intaer c¢ilation and extraction® or jugt "dila=ion
ard extraction (D&X),* and to the public as *partial-birth abortion. -

Aig some medical background is essential to urdercstanding the iggues. néuction
means inducing preterm labor, which causes the expulsion of the conceptus.
Kethotrexate or mifepriztone {ru-488, now inm ¢liniczl traals), in combination
with mismoprestol, can be used Zor this purpose early in presrancy; salline
amniocentesis and injected prostaglardins szrve the same rfunction ino the secong
trimester. Suction zurettage (vacuum aspiration}, the most common Burgical
method of abortion early in pregrmiancy, refers to evecuation of the urerine
cavity; the embryo or fetus is separated from the placenta either by seraping or
Vacuun pressure, then is [ *4)] remeved by suction. When these methods are
inappropriate, or do not work, physicians employ the D&E progedure. To perfoerm a
D&E, the physician dilates the cervix and dismembers thé ferus inside the uterys
using forceps. Fetal perts are removed with forceps or by suction.

—iﬁf A DaX is a variant of a DsF in which the fetus is removed without

Y digmemberment, The american Celleve of Obstetricisns and Gynecologists (ACOC)
defines D&Y as fmllows: "1, deliberate dilatation of the TerviX. usaally over a
sequence of days; 2. instrumental conversion of the fetus oo & fooriing breech.
3. breech extractien of the body éxcepning the head; and 4. partial evacuarion
©f the intracranjial contents of a living f=2tus to ¢ffget vaginal delivery of &
‘deaz but cotherwise incact fetus."” Martin Haskell, the physician who develcoped
the D&X procedure, see Nilation and Zxtraction for Late Second

Trimester Abortion (1992), reprinted in 13% Cong. Rec. E1092 {hpr. 29, 19czy,
believes that how the head is diminished in size so that it can rass through the
TRIVIXK i5 not important: mectiarical ly crushing the skull serves the samz =nd ag
evatuating its contents, whish cavzes 1is collapse. It is this combirmation of
coeming *5] s0 close to deliverang a live child with the death of the fetus
by recducing the size of the skull that not only distingvishes D&X from S4E
medically but alse causes the adverse puklic {end legislative) reactiosn.
Opponents deem the D&X procedure needlessly cruel and bordering on infanticide,
and all three states in this cirgult heve enacted statutory restcrictions

The =statute in Illineis hasg three sections with legal siguificance:
720 IS B 513/5. Definitions
Ir this Act: “Partial-birtr zbortien®
TEans an abertion in which the perscn pexforming the abortior partially

vaginally celivers a living human fetus or infant befeore killing the fetus
or nfant and completing the delivery. The terme "fetus® and "infant" are used

&=
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1999 U.S. App. LEX1S 26925. *5

interchangeably tc refer to the biclogical offsprins of ruman parents .
720 ILCS § 513/10. Partial-birsh abortions prohibited

ANy person whe knowingly performs a partial-birth abortien and thereby ¥ilis a
human fetus or infant is guilty of a Class ¢ felony. This Section does er a
Lo a partizal-kbirth ebortion that is necessary to .seve the life cf 2z nmocrse-
Jbecausz her life is endangered by a phvsieal digordex, physical illness, or
Physical injury, [*~6] ineluding g life-endangering conditicn cauzed by or
rariging from the Pregnancy itself, provided that no cther’medic;l rprocedure
would suffice for rhat purpase. ‘

720 ILCS § 513/15. Cival actien

The maternal grandparentz of the fetus or infanr, if the mother has not at:iginegd
the age of 18 years at the time of the abortion, mav in & civil actien obtain
@ppropriaets relief unless the pregnancy resulteé from the plaintiff's crizina;
tcnduct or the plaintiff consented to the sbovrtion. Tha relief shall include
money damaces for a1} injuries, Fsychological and physical, ¢ccasiuned o the
violation of this Acr and SLETutory damages egual to 3 timeg the gost of

the partizl-kirth zba tion.

The Indiana statute defines “Partial-birth abertiecr® inp identizal terms. -ng
Code § 16-13-2-267.5, Like Illinois it forhids partialbirth abortions unlere
that procedure is necessary to save the mother's life, an¢ noc other procedurs
would suffice., Ind. Code § 16-34-2-1(b). The Indians statute has never hesn
Chalienged and has been in effect since July i, 1997.

4isconsin has taken a elichtly differsnt 2ppreach. Its statutes provide:

Wis. Stat. § B9S,038 Pertial-birch abortione; liability. [ *F)

{1} In this sectior:

(3, "Child" has the meaning given in § 940.16 (1) tay.

ib) "Partial-birth abortion® has the meaning given in § 840.16 (1 (b .

‘2) (a) Except as provided in par. (b)), any of the following persons has =
claim for appropriate relies sgainst a percon who performs a partial-blrpe

aborticn;:

1. IZ the persen or whom a peértial-birth abartion was Performed was a miner,
the parent of the ninor.
2. The father of the child aberted by the psrrial-birth abortion.

(D) A person spsecified in par. (a) 1. or 2. does not have a claim under Dar .
‘&) if any ¢f the fcllowing applv:

The Lerson ccnsentesy L0 performance of <he partial-kirch ebortion.

The cregnancy of -he woman o whom the partizl-birth aborcion WES
med was the yesult of 2 sexuzl assault in vielatjon of § 540.225, 9:i: g5

HO=HA WTERE: LI Qafz-S0— | \5;‘%
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§48.02, 3943.025, 948.06 or 948.05 that was cemmit-ed by the person.

(3)" The relicef availeblie under sub. (2) shall inclu@e all of the following:
(a} If the abortion was performed in vielation of & 940.16. damages arising
out of the perteormance of the partial birch abortion, including damages for
rsonal ;nju;y and emotienal ang psychelogical distress.

(b) Exemplary damages [*§) equel to 2 times the cost of the partial-birth
abortion.

{4) Subsectien (2) applies even if the mother of the ¢i1ild aborceda by
the partisl-birch abortion consented to the performance of the partial-birch
aportien.

Wis. Stat. § 940.16 Partial-birth abor-jen.
'3} In this secrion-

ia) "Child* means a human being from the time of fertilization ustil .t -e
comzlately delivered from = Dregnant woman,

(b} "Partial-birth aportien® means an abor-ion in which & perso=x partially
vaginally dslivers a living child, causes the death ¢f the partially d=liveres
child with the intert to kill the chile, anc then completes the dslivery of the
chiid. '

'2) Except as provided in sub. (2), whoever intentionally perforne a narwiazl
birth abortion is guillty of a Class & felony. 6 LX‘QRJVD A ADAADLIN

'3) Subsection (2) dres not apply {f the partial-birth abortjon i necessary
¢ save the life of 2 woman whose life ig endangered Ly a physical discrder,
physical illness or physical infury, ingluding a l:fe-endangaring physical
diserder, phyeical illres=s or physical injury caused by cr @rising from

.the pregnancy itself, and if rno other medical rrocedure would sufiice f£for thac

PuUriose.

Wisconzin'e definition of partial-birth [+*3) apo-tion is substantiaily rre
same a linois’, But the mgntal-state elements differ, ac do thz maximum
pPeralties: Illinoi:s makes unjustified partialbirth abertion a Class 4 felony,
with & mawimum penality of three vears: in Wiscongin the offense is = Clascs B
felceny, for which wis. Stat. § 835.20(3)ia) provides a penalty of lifts
imprisonment .

Pscsuse Wisconsin and Iliinois use similay language to Gefine partial-kiren
abortions, we illustrare plaintiffs: concerns with the latter's stzpyute:

“Partial-birth abortion” means an aborticn in which the serson performing
the zhortion partially vaginally delivers a living human fetug or infent
beicre killing the fetus or infant and completing the delivery. The ce-rms
"fetus” and "infant" a-e used i::e:changeably t0 refexr to =he bleolggical
oifspring of human parants. ’

Tris Yegal defimition is an imp=riect match €n= the medical definition of Dox.
Iz i5 easy to see why a legislacure would be chary of the ECOG's speciiication:

HoH= WeRT: | | DD -S2— |
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then any small variation (suck as & thangse in the m=thod of reducing The Tgac
size, or snipping off & toe tc Gefear the "otherwise intacrs
would take the abortion outside the prohibition, [*107 even rhouch the
reasons why the technigque has been deemed objectionable would be weffected.
Buz, as is commen with leégislation, the price of avoiding locpreles im
generality. Section S13/5 cavtures the idea, central ta “he Dak rtrocedure, Cha-
an intact fetus moves from uterus cc vegirz before d=ath -ccurs 3ir Lo oalza
uses the words "delivers® and “gelivery,* which mamy phys:cians waderstans o
refer to amy removal of fetal material frem the uterus. The law might be read vo
prohibit the extraction of dismembered parts following & D&E, or to

prehibit abortion by induction if Ly chanee the fetus survives until it reaches
the birth canal. morecver, physicians performing a Dal sometimes. do not cemplece
the dismemberment insice che utervs, and some fear that this could lead -he
procedure to be gharacterized as a partial delivery under the srature.

The possibility that § 513/10 might Giscourage rick-averse phys:icsane
from performing the Da: procediure led the district ecou-t :n Illiaosis -—o
thatri: L5 toQ vague Co be enforced, and a siriler concern animated our
decision to require prelininary relief against Wisccoasin's law. Morecver, -f
Chese laws needlessly raise the effeccive [*11] cests of indueticn, =us=ic-
Surettage, or D&E, then they weuld unduly burden the righ: of abor-icr arother
concern expressed not only by rthe district Gourt in the Iliinois case »ut zlso
by the panel in the Wisconsin case, But after a trial on rermand, the cigtroct
Court in Wisconsin e¢encluded thae physicians who perform abort:ons recoan:

that the stetutery formula, Lowever vague or broad these worcs appear o 1
eyes. refers to the D&Y procsdurs alene. The court held ihet, as so limired,
Gtetute does not substantially burder any woman's right t¢ an absriier, becaus
D&X is never the onlv cafe procedure.

Faticrn elsewhere has produced resul:ts mirrering the divergesce oo-waer
“omes in Illinois and Wisconsin. The sixch cireuit =eld the: Onio's nan

o)
AT =
fial-rirth abortio-s is dnconstitutional, Wemen s Mediesl Proféssiorsl
Lerp. v. Voinovich, 130 £ 3d 187 (6th Cir. i897), but the Zourch (ko b U o
‘& Etay preventing interference wich Virginia'e statute. Aichmond Yed:oal
Gilmore, 144 F.3d 326 4tk Cir., if%8)., motion to wvacaze ¢
U.S. App LEXIS 18547. Both of those decisicens were rende
| o
b2

£5. A =ingle panel of the eighth cirecuit recentlyv heid
al-birth-abertion lawe unconstitutional. but only after
t all three statures forbid tha D&E prozedure. Carhare v,

O
Stenbery. 1399 U.5. App. LEXTS 22162 {Bth Cir. Sept. 24, 199%) (Webrasxa):;-

Little Rock Family Planning Services, P.A. v, cegley. 1999 U.S. Apn. LIXIS 73165
'8zh C.ix. Sept. 24, 1999) (Arkarszas); Planned Farenthood of Greater Iowa, Inc.

&
v. Miller. 199% U.S. aApp. LEXIS 23166 (8th Cir. Sept. 24, 1s5o) {Towa’ .

5 would like us to employ the approach of our panel's ooinion - r-g
se and declare both gstatszs' laws unsonstitutional withouz

atutes have differen:t language, which M3y be impertant. LiTiga--
1 made distinctive arguments-- Zop example, Illiinois relie: on !
fretes v. falerno, 481 U.s. 738, VL, 85 L. Bd 24 €77, 107 5. OF. 20398
for the propesition that, gnC2rt in first amendment cases, a law may be
dnconstitucional only when "ne sat of cixcumstances ex.ists under w-iekh
weuld be valid.® Moreover, rwe fvents since the panel wrotsz call for -

te)
5
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fresh analyvsig. Firs:, that opinion dealt with preliminary relief ang observad
that "the full :irial Mmay cast the facts in a diffore-: ligrht*. 162 F.3d ac S &5,
That trial has beer held in Wiseonsin, and its results must be considered.
Second, both the panel‘s decision in the Wisconsin case anc the district court's
opinion in the Illineis case conclude that the starure as written 'is vague. 7
more regent decisicn of the Supreme Court, Chicago v. Morsles, 144 L. Ed. 2¢ 67,
118 & Cr. 1649 {1889}, siresses that =ztrace courte zre entitied to construe
Stete laws to reduce cheis ambiguity, and that federal Courts should evaluare
state laws as they have been construed, not. just as they appear in the statute
books. See alse. e.g., Darker v. Levy, €17 U.S. 733, 41 L. E4. 24 438, 94 5. cr,
2547 (1974); Civil Service Commission v. Letter Carriers, 413 U.S, 548, 37 L.
Ed. 2d 796, 83 5. Cct. 2880 12973). This implies that Illinois and Wisconmsin are
entitled to interpret thelr own laws--that federa: courts should not enjoin all
application befcre enforcement end thus prevent the stacte ca-rte from naving a
chance to save thejir statutes.

Salexno offezs [+=214) & potential ground for giving the states that chance.
It would be hard te sav that Every possible ingtance of the Do procedure 13
protected Ly the Coustitution. Aleng similar lines are the many cases saying
that cutside the damain of rhe firsc amendment, vagueness challenges must pe
gssessed "as applied.' Sae, €.9., Maynard v. Cartwright, #86 U.sS. 386, 36X, 10D
L. Bd. 2d 372, 108 5. cr 1853 (L¥88); Hoffman Estates +. Flipside, Hofrfman
Escates, Ine., 455 U.g 485, 454-85, 71 L. Ed, 2d 362, 102 5. Ccr. 1188 X982 ,
But we zre relucrant tgo rely too heavily on this approach, because Morales sheuws
that three Justices belisve thar this language is too sweeping, see 116 S. Tt.
at 1856-58 & n.22 (Stevens, J., joined by Souter & Ginsbur . JJ7 ), a2nd the
Supreme Court has on occasion resclved constituticnal challenges to statutsg
that do net invsive speech without asking whethe~ every concelvable applicarien
would be unconstitutional . E.g., Romer v. Evans, 517 U.5. ¢z , 134 L. BEd. z¢
855, 1i6 5. Cr. 1620 {1956); Kolender v. Lawsan. d&é: U.5. 352, 358-52 n.8, 75 1.
2d, 2d 9053, 103 . cr. 1B55 (1983} ; Nash v. United States, 225 U.5. 373, 57 L.
Ed. 1222, 33 5. Cc. 7eo (19813). [=1%} Only cne Justice cffared any sugport
for salernc s appreacr in Morzles, aad he did so in a dissenting opinion, 118§
S, C&. at 1867-72 (Scalia, J., 4issenting). Justice Scelia identified many cases
that articulate Salerno's reguirement, and many others that t.pass the inguiry.
Courcs of appesis are Givided en the guestion whether Salernc applies
to abercion legislation. Compare Jane L. v. Bangerter, 102 F.3d 1112, 111¢€ r10rh
Cir. 1856}, with Barmes v. locre, 970 F.2d 12, 14 n.2 (S5th Cir. 1837) . The
safest course for a court of appealis, when confronted with inconsistent lines of
precedsnt, is to dscide on cther grounds if at all possible. Here i1t is
possible, for we think that the Supreme Courts of Illinois ang Wisconsin coutd
read their laws in ways that carport with the Constituticn.

1. One means of doing this would be to assimilate the statutory definitisneg
to the medical definirior of D&Y, with zllowance fer different wavs of reducing
the head size and other immaterial variations. Both states are cencerned ab-ur
the DaX procedure and i not set out to forbid any other. The Attorneys Gere-a:
of Illinois and wisconsin, the principal defendants. {*16]) tell us that
their startutes ave concerned only with the D&X procedure and will be enforced
only ageinst itz uze. That afslrance might be enough by itsels, in the absence
of any contrary indicaticn from the state judiciarv, to res-lve
irmediate vagueness concerns. See Frisby v. schultz, 457 U.S. 474, 483, 101 L.
Ed. 2d 420, 108 §. Cr. 5495 (1988); ¢f. Arizonans for Officizi English v
Arizona, 320 U.5. 473. 76-£0, 137 L. Ed. <d 170, 217 §. Ct. 105° (19%7) Alchorvon
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local prosecutore (States' Attornevs in Illinois, Tistrict Atcornevs in ‘
Wigconsin) initimte crimingl prosecutions, representatives of these Prosecutors
have been named as parties in each case, and they agree wich the Attorneys
General. Plaintiffs object that this approach would rewrite rather than
interpret the.law, but we doukt this. Both medizal and popular literature equate
"partialbirth abestion" (the statutory term) with the D&X proceduse. See Janert
E. Gans Eprer. Harry $. Jonag & Danie) L. Seckinger, Late-rerm ~hortion, 280 ..
Am. Medical Rss'n 724 (Rug. z6, 1838): M, LeRoy Sprang & Mark . Neerhof,
Rationale for Banning Abortions Late in Pregnancy, 280 J. am. Medieal Ass'n 744
(Aug. 26, 1998). (*17] The distriet court in Wiscongin found that this is
the statute's aim. 44 F. Supp. 2d ar 984 (relying on the Attorney Genersl's
consession). Using a medical definition to supplement a vague lay definitien
does not strike us ms revisionism or an exercige :n deconstructicen.

Rut if this approach would nenetheless be an example of brute force useqd
Lo save a statute-- well, courts do it all the time. Florida had a law
forbidding “the abominable and detestable crime agairst netu-e’ Placement in
the code showed thaz this crime had something to do with sex, but whac? pid
it forbid incest? FKecrophilia? Bestlality? A legal historian mizht give an
answer, but to lzy readers of the statute, and ever to most lawyers, the words
are Delphic. The crara'sg highest court f£illed in the blank by saying that the
object was sodomy--and the Supreme Court of the Unxted Staces rebuffed & charge
of unconstitutionzl vagueness, given the state courc's prestidigizacion.
Weinwright v. Stone. 414 U.§. 21, 38 L. Ed. 24 378, 94 5. Co. 1920 (1873). only
if vaguengss remains after judicial interpretatior iz there a constitutional
prodlem, the Court held. See alse, s.q., United Stsces v, Lanjer, 520 U.s.
137 L. Bgd. 23 422, 117 8. Ct. 218 (1597); [*18] Rose v. Locke, 423 uUu. s
46 L. Ed. 2d 185, 96 S. Ct. 243 (1975); Larzetta v. New Jersey, 306 y.s. ¢4
455-57, B3 L. ECQ. E8L, 59 5. Ct. 61% {1839); Kolender, 48] U.S. at 355-57,
Federal ¢couris have performed equally dramatic feats. AS written, the Federal
Election Campaign Act is hopelessly vague and overbroac. Buckley v. Valeo, 424
u.s 1, 46 L. Ed. 24 €55, 56 8. Cr. 612 (1878). saved the bulx ¢f the Statute by
adding deta&ils. In two recent cazes we predicted that state courts would follew
- Suit with comparable s:ate laws. See Wisecnsin Right teo Life, Inz, v. Paradise,
138 F.3d 1183 (7th Car. 1898}, Brownsburg Ares Patrons Affecring Change wv.
Baldwin, 137 7.3@ 503 (7th Cir. 188! . In the latter case, because we were notc
cormpletely confident that the state judiciary would follow Butkley's path of
freewhesling interpretation, we certified the issue to the Supreme Courc of
Indiana-~ which responded that it indeed possesses, and is inclined to use, thac
power. Browrsburg Area Patronc Affecting Change v. Baldwin, 714 .W.E.24 135 (Ing.
1595},

2E9,
. 48,

51,

Relying on Colautci v, Frenklinp, 428 U.8. 379, £85 L. £d. 2d 596. £% 5. ¢,
675 (1878), [+19) the sixth circuit cormeluded in Wemen's Medical Professional
Corp. v. Voinovich that any statute ¢encerning abortion iz unconscitutionally
vague, no matter how precise an irterpretation state courts eventueally develop,
unliess it requires proof that the physician knows that a given act has
been forbidden. If this were %0, then the approach te avoiding vagueress that ws
have jus: sketghegd would be untenable. Bur it is norc 50; never has the Supreme
Court held that all criminal laws {or even just &ll criminal laws
affecting abortion) depand en scienter. Cases we have mentioned already (and
more tkat we cite later) Lold that a statute may be sustained against = charge
©f vagueness if, as construed, it gives reasonzble notice of the forbiddern
€onduct. That the nctice does not sink in--that some peoplie ~lose th=ir eyes for
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mirds) and thus do not lezrn ef the law's contents oI aprresziate :ts epplication
to their conduct--does not prevent & siate from enfescing its rules Se& Uniced
States v. Wilson, 159 F.14§ 280G, 2EB-8% (7th Cir. 1598, . This subject received
sustainsd attention in Rerlin v. Poust, 1BB F.5348 446, ¢60-64 {7ch Cir, 1£99),
For tha reasons laid out in Raxlin [+20) we Tespectfully disagres with the
sixth gircuit's understanding of this question. See alse Note, 112 Kary. L. Fev,
731 ({1999 (critizizirc womer s Medicel Profess.onal To¥hy |

2. Although the Constitution does not compel sCates to ameliorare vaguenegss
problems by using a mental-ctace requirement to limit prosecutiong o citualions
in whick the defendans knows thar his acts are forbidden, they are free to da
80. This 15 the path the Supreme Cour: took in Serews v, Urnited States, 225 p.s.
1. 8% L. EC. 1495, &5 s. Ct. 1031 (1%45). and Unices Staces v. Korminski, 487
L.S. 931, 161 L. Ed. 24 788, 108 S. Ct. 2751 (1988}, to save -8 U.5.c. §§ 241
and 242. These companiorn &tatutes, the pester children for a vagueness campaign.
make it 2 crime to deprive 2iyone of any £onstitutisnal right (or conspire te oo
5o} . These starturen are wrirtesn entirely in terms tha: have been Aifficulr =g
Ean down. suck as "under ceor of any law" and “rights. privileges, or
immunities secured or Protect=d by the Conszituzion . o the United st s
Secticn 242 contains the werd *willfully', and in Screws the Court read this t
mean thet a persen [*21] COmnits the offense only if he knows that his accs
deprive someone of a conszitutional rignt. A person who actually recOgnizes his
legal obligarion can‘= cormlain that he lacked notice. Many cases since SCrews
use & knowiedge requirement to Prevent unfair surprase when the scatite iy vague
or complex. E.qg., Cheek v. lnired States, 49¢ U.z. 192, Ii2 L. ES. 2d 617, )11
S. Cr. 604 (1991) (zex laws); 5Sczples v. United Scetes. 517 §.g, 600, 12% L. L4,
2d ROE, 114 5. Ct 1793 {1254} igun-czontrol lawg) |
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foth Illineis and wWisconsin PUT mental-state elemen-r in their statutes.
Atterneys General of beth States contenc that undey their laws 2 procsiore nmay
De deemed a "partiel-barth ake-rion® omly if at the sutset of the rrocedure the
physician intende to periorm all of the Eteps thal wark the D&X. We think thar
the Supreme Courts of bock states couls gou even farthes and Teac the statutes o
Tequires knowledge of the legel rules, and thus fo follow the treil blazed in
SOTews .

The critical lenguage in Iilinois Ieads: "AnY Derscn who nowingly performs
2 parvial-pirth abort:on amd thersbv kills a humar fecue ov infant is guilty of
a8 Class 4 felony,* 730 ILCS § Si3/1C (emphagis [*22] aaded) . If the Svpreme
Court of illingis reads "knowingly® in F 512/i0 the game way the Supreme Court
of the UnitZd Srates read "willfully' in § 242, cthen there ip me vaguenesg
Problen with § 513710, 2ng wa cen't Bee azy impedimen* to giving *knowangly"
such 2 reading. In ~onkext, chs word sounds distinecly iike a Leqquiremant ThAat
rbo Thireiedam |- . 13 ’ - 0GR OTELTUCs A [Txs & LedaTreweur LpUr
G oEE O BYr' }q GRIRGE § et i ;
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:B§ !h?5161an know Lhat the medizal procedure being performed is a
"partial-birth abortien' and not Simply that the phyzician know that he

is performing particular phvsical ects. The most narvral reading is ons trat
requirss knowledse of the law's application ts the medical procedurs being
rerformed. Federal coucts have beer creative With kncwledye requiramenca as a
means of savisg statutes agsinst constiturional inf:rmitvy. E.g., United States
V. ¥-Citemgnt Videc, lnc., 513 U.8. 64. 130 L. F&. 24 372 318 £. - 4s5g
(1584), Section 533710 Ieadily suppor=s a eonstructicn that eliminazes all
€entern about vagueness, which makes it inappropr-ite for a ftederal cours to
énjoin its applicatiom. {In ¥orales, the Supreme Cour:'s mos: TECANL Vaguenuss

Cpirion, the lead opinion Stressed that the sratute lacked ANY Mentel-sState
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recuiremenc. )

Wisconsin [*23] uses the worgd “intentionally™ rather than the word
"knowingly." Its statute has two intent elements: & 'partial-rirth sbertion is
€elined es ome in which cthe physician acts with "the intent to kill the childw,
Wis Stat. § 94C.16(11(b), and the section defining the offense reads: “Whoever
intenticvnally performs a Darrial-birth abortien is guilty of a Cles: 2 felo-y.
Wis. Stat. § 540.16(2). The reference t¢ “incent® in § 940.16(2} (b} rust mear
"that the actor either has a purpose to do the thing or cause the resulr
specified, or is aware that his or her conduct is practically certain to cause
that result.* Wis. Stat. 5 539.23(4}) (defining "with intent to®) . The reference
toe "intentionally® in § $40 16(2) has at leagt potentially a broader scope.
Although & 939.23(3) defines "intentionally® as & purpose to co the thing or
cause the result specified", a "partial-birth abortion® ie neither a thing nor a
regult; it is a defined legal term. It is therefore a distinct possibility that
the Supreme Crur:s of Wisconsin will read this reference as eguivalenr to
"wilEfully* eor "knowingly* notwithstanding the caution in § 930 23(5) trat
crimipal intent "dpoes not reguire proo! ¢f knowledge [*24) of the . . | zgepe
or meaning of the terms used in" a statuta. The quection hare i not whether a
physician understanas the terms of § 940.16/1)(b) ir the ebstract, bui whethey
the physician intends that the plan of action add UEp to a "partial-birth
abertion.* In cases sushk as X~Citement Video, Cheek, and Staples, the Supreme
Court of the United States wag exceptionally crestive with statutory allusions
to mental states; plaintiffs have not established that the Supreme Court of
Wisconein would be unwilling %o save its statutes the way the Supreme Cour: of
the United States savea i@ U.B.C. § 242.

3. 5till & third interprertive approach is epen to the state courts. Thay may
=lect to apply the statuta Lo its central core of meaning. the D&X, while
worXking cut in commen law fashion its outer boundaries. See Urnited Statees v
Pitt-Des Moines, Inc., 168 F.3d 876, 586=90 [7th Cir. 199%). This is hew the
Supreme Court has chosen to Procsed with respect to the Shermar. Bntirtruss hActg,
15 U.8.C. §§ 1, 2. a scatute mueh less precise than the partial-birth-aborcion
laws. Locny before the development of a body of antitrusr rules, or &ven of &
[+2&) clear distincrion between the domains of tha per se rule and che rule of
reason. the Court rebuffed a vagueness challenge, remarking thar *law is full of
instances where a man's Sate depends on his estimating rightly, that ig, as the
Jjury subsequer=ly estimates it, some matter of degree.” Nash, 229 U.S. at 3577
{Holmes, J.). The Cour:z took the same approach in Parker V. Levy for Article 133
of the Uniform Code of Military Justice. which makes it a crime for a
commizsioned officer to engage in °*conduct unbecordng an officer and a
gentleman.® That statute, compared to which § 513/5 angd § 340.16{(1) (k) are
paragone of specificity, was sustained against a vagveness challenge because the
military courte had added details over many years, and the Supreme Ceourt
anticipzted that they would continue to do so as new situaticns arose. Lerter
Carriers applies the sanme approach to vague provisions of the Katch Agt. Parker
cannot be passed off as a cport of milizary law; it is just cne illusarrastion of
the proposizion tha= vagueness may be cvercome incrementally, as well as DY an
all-at-once construction. Considexr United States v. Powell, 423 U.5. 87, 26 L.
ES. 2d 228, 896 5. Ct. 316 (1275), [*28) a civilian case dealing wirh 1§
U.5.C. § 1715, which makes ir a crime to mzil a firearm capable of being
conceslied cn the person. A Derringer unquestionably gualifies, ang although
larges guns pose tough guesticns, the combinztion of & core meaning plus siza ag
a8 metrac for adjudication enabled the Courr ro hold that berderlize cazes couid
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Atil afier the state has provided additional specificity. by StAatutory ‘
amenadment, regulations, or Judicial interp;etaiion twhich could arise either
from civil litigation,. see Part IV below, or from Criminal prosecutions iz whieh
the parties disagree about whether the medical procedure properly may be labeled
® D&X). with that assurance in hand, plaintiffs would rot face any substantial
thresc of Prxosecution, '

A& skeptic might respond: what's the basis fer an injunction without a Zinding
of actual constitucional vieclaticen? The basis [*30) is the rigk that
plaintiffs face. See Ex parte Young, 208 U.5. 123, 52 L. E4. 714, 28 S. Cr. 241
(i%08). whenever guit is brought against a stature that hag vet to be
enforced, there is & chance that what the federal court does will be unnecessary
or even advisery--for in the abzence of relief the Etaturte might never be
erforced in a way thatr rlaintiffs fear, or that would violate their rights,
Everything depends an probabilities. Plaintiffs believe that the probabiligy o+
improper prosecution is so high that the Statutes must be enjnined root and
branch. We think that the probability of improper prozecutiorn is low, bu=
nen~zero; and a prosecution for performing a D&E nor only raises vagueness
concerns but also could unduly burden women's rights (see Part IYI below). That
risk can be reduced to = constitutionally acceptable level with a
simple injunction based on Boule,

Persons who believe thae the risk of improper prosecution is so Ligh that al:
prosecution under the statute should be enjoined are poorly situated to contend
that the risk also ig sc low that the plaintiffs lack standinc under Los tngeles
v. Lyong, 461 U'.5. 85, 75 L. Ed. 24 675, 103 &, Ct. 1660 (1983} . [*31] When
this rcase began the plaintiffs faced a real risk and therefore had crandinmg; ana
N cne thinks that defendantsg: representations about their projected course of
enforcenent have made the controversy moot. If as plaintiffe believe the
Constitution requires an injunction against everything Illinois and Wisceomein

have enacted, despite these assurances, then the Constitution can't
’ simultaneously forbid an injunction acainst potential misuses ©f state power in
the enforcement of these laws. Article III does not limit a federal court's
cholce te enjoining nothing, ox eniocining everything. The path we choose allows
the states to interpret their laws and supply mors concrete Tules, see Bellorei
V. Baird, 428 U.§. 132, 166-47, 49 L. Ed4. 24 844, %€ 5. Cct. 2857 (1976); the
patk the plaintiffg 1and our dissenting colleagues) prefer would foreclose now
and forever all interpretation by the state judiciary. By £iling suit against a
novel and ambiguous law in federal coure, litigants can't preclude
interpretation by the state_ judiciary. Qur Precautionary approach preserves the
state judiciary's role while protecting pleintiffs’ {and their patients')
legitimate interests in the interim, i%321

4. It the Wisconzin case our panel expressed concern that even if
the probabilitvy cf unanticipated application is low, the penalcy is so higs
(life 1mprisonment! that physicians would aveis performing the D&E procedure.
162 F.3d at 46%. This cannot be said of Illinois, where the maximum penaltv is
three vears' imprisonment. Althcugh the threat of life in prison has a greater
pctential to induse caution than does the threar of three years in prason,
the precautionary injunction discussed sbove should reduce rthe rigk of impreper
°r unanticipated application te a trivial level, The right censtitutional
objection te a Drsconian penalty is not vagueness (s Statute's scopes ig equally
clear or unfertain whether the penalty is a § 10 fine or 2C vears in prisen) put
& contenticn that severe criginal punighment for a medical misunderstanding
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would inflict cruel and unusual punishment. Plaintiffs themselves do not maice

such an argument. rawever; they @bject to the substance of the scace 4648, Tmo:

te the punighment available on conviction. The penzlty is an afterthought,

=3

Scarcely mentioned in their briefs. If Wisconsin should some day impose a
lengthy prisen term fér a violation [*33) " of § 940.16(2), then it will be
time to consider arguments based cn the eighth emendment.

5. For the last two years, a natural experiment has been conducted ir =re
United Srates. Thirty states enacted laws forbidding most partial-birthk
abortions. Judges prohibited the application of these lawe in two-thirds of
these states: in the other third the statutes have begs in force. One way to
perform a reslity check on the district court's conclusion ir rthe Wiseconsin
case that physicians know that these gtatutes cover enly the DaX is to see what
hag happened in the states where the laws have been perritted tc rtake
effsct. Vagueness could affect physicians im either or both of Lwo wavs. Firsc,
they might send women seeking second-trimester abortions to o-heyr states thac 4n
not regulace partial-birth abortions. The resule would be a decrease i~
second-trimester abortions as &z percentage of all abortions in the =state,
Secsrnd, physicians might select a different procedure-- principalily
substituting induction for a D&E--even though the replacemen:t wes medically
inferior. This would produce a change in the ratio of inductions to D&E
procedures in the sffected state.

Indiana supplies a nice test, {*34] because its law tock effecs on July
1, 1887, so it is essy to compeare the first six months &% 1997 to rthe second
§ix. Moreover, ,Indismna is surreunded by states thac lack an =ffeccive
proeinibition on partial-birth abortions (because of the Illincis injunction and
the sixth circuit's ruling in Women's Medical Professisnal Corp.), so it was
relacively easy for physicians to gsend their patieats elsewhere, Although the
meximum penalty in Indiana is not steep (an unjustified partialbirtk abortier
there is & Class O felony, Ind. Code § 16-34-2-7(2). for wiiich the puniskmert is
foux years' imprisonment. Trd. Code & 35-50-2-€6(a)), no stete or federal cour:z
nas censtrued the statutory term, so whatever uncertainty the raw tex:t of the
statute engenders 12 unabates.

During 1957 a total of 13,208 abor:ions were perlormed in Indiana. (Thecge
data come from tables prepared by Indiana's State Epidemiclogist.) During zhe
first siy monthe, 74 late-second-trimester abortions were performed: 732 by DLE
and 2 by intra-uterine brostaglandin injection. During the second six months
(that is, after the partial-birth-abortion law took effecr!, £7
late-second-trimester abortions were performed, all by DiE. Thus [+35)
physicians did pot substitute inductior for BAE in erder to reduce risk Lo
themselves. Ner did they avoid the DiE procedure by sending women to other
states. hbortion by D&E during the £irst six monthe represented 1.03% of
all aberrions perfoermed in Indiana (72 of 6,950). Aborticn by D&E during ths
second six months represented 1.39% of all abortions in the stase (87 of 6,258)
These data are incempatible with plaintiffs' a priocri belief that
the partial-birth-aboartion Etatutes will -discourage the performance of the DLE
procedure or cause the physician to substizTute an inferior procedure. Perhaps
things have turaed out Qlfferently in other states, or perhap: physizic

behaved differently in 1598 or 1999 We do not mean te preclude plaintifse fram
submitting the data in Indiana and other states to rigorous analysis. A few
procedures were classified in the tables as "unknown, " which mey mask sore

effsore-~though the number of "unknown* procedures did not Cchange ruch fresm the

d
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fizst to the second half of 19597, Our point is only that a simpls inquipy
‘xeinforces the findings of faecs made in the Wisconsin case and impl:es

that partial-birth-abortien Statutes need not have the beleful =ffecrs [ ¥34)
that plaintiffs feoresee. :

LIZ

Plaintiffs in beth cases contend that, even if the statites are precise
enough tc be enferced, they create an undue tand thersfore unscenstitutiesal;
burden on abortion. The @ighth cirecuit remched chis conclusion in Carhart ang
its two companion cases, but orly after first heolding that the state laws
effectively prohibit the DiE procedure. If we thought that the Illinoig e-
Wisconsin lews forbade D&E, then Planned Parasnthood of Central Missouri v.
Dantorth would require us to agree with the eighth circuit. For reasong we nave
alreacy given. however, we believe :hat BLate courts are entitled to azcept the
view cf both states' Attorneys Genersl chat rheir laws do not forbid, &r ewven
affect, the DiE procedure. Ths question we mast address, then. is whether a
staiu;e limited to D&X unduly burdens abortion.

Cne reason why this might be so is that neither state's law contains ar

exception for situatione in wrnich the D&X procedure is necessary teé protect

the woman's health. A second 8rgument is that any preohibition of apy medical
procedure unduly burdens a weman's right to abortion. The first line of argument
finds =ome support in Casey, which held that [+37] any recgulaticn
of abortion must make an exception for procedures that procect *the woman's 1ife
cr health", 505 1.5. at 84¢ (emphasis added). as well as cur panel's decision irn
the Wisconsin case, 162 F.3d4 at 467-€8, 4£70-71, But we do not think that th=
pluraiity in Casey meant this as a universzl rule, ane apnlicable even when
rocedure in Questicn lacks demonstrable health benefits. The point that t
Plurality wade waz that a statute that lacks & *health exceprion” may unduly
burden the woman's right to obtain sn abortion before the Zetus has reachs=n
viability; when szate law offers many zafe options to that end, the regulacion
c? an additional cption does not preduce an undue burden.

e
Lhe

-1

-

Section 513/10 of the Illinois statute contains an exrceptioca for
‘a partial-birth abortion that is Neceasary to save the life of a mother because
her life is endangered by a physical disorder, physical illnmess, or physical
injury, including a life-endangering condition caused Py or arising from
the pregnancy itself, provided thas no other medical procecure would suffice for
that purposge.” 't does not contain a comparable exception for a partizl-birth
zbortion that promozes [*38] the woman's health. Wisconsin's law has a
similar structure. Both sets of plaintiffs contend that the lack of zn exception
for ¢ woman's heaith dooms the statute. Coming from the Illinois plaintiffg,
this is & weak argumsnt indeed, for none of the plaintiff phyzicians or clinics
in Illinois uses the D&¥, and none asserts any desire to srtar:. wWhether the D&y
procedure sometimes would protect a woman's health is therefore immaterizl to
these physicians and the women in their care. But several of “he plaincifs
physiciane in the Wisconsin ease do employ the D&X procedure on occasicn, s6 we
must consider the merics of the argument.

After a trial, the district Ccourt in the Wisconsin case concluded that tha
D&X procedure is never necessery from the parspective of the patient's hezlth.
€4 F. Supp. 2d ac 979-82. This conclusion cannol De called ciearlv erroneous: a

=

s
Erings transpired, it was not a seriously contested issue. Nopne of che plaineift
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physicians in that case testified to the centrary. The district court summed 5y

Nore of the physicians would state unequivacally that the D&X procedure is csfer
thar the D&E procedure. Broekhuizen conceded that further study [*30] of the
pProccdures s reguired. Smith admitted tnat he had never encountered a situarien
where D&X would have been the best procedure to usge. Haskell, who inventecd tkre
procedure, admitted that “he D&X procedure iz never medically necessary to setve
the life or preserve tche health of a woman. Giles agreed.

Id. at 9B0. The judge edded thzt, althoughk the D&X procedure has been usad for
more than a decade, ne published study compares the riske of D&Y to those of
D&E. Id. ar 578. Some authers kelieve that the D&X procedure ic more hazardous.
See Sprang & Neerhof, Supra, 280 J. Am. Medical Ass'n at 74§ {"Intact Da%
(paertial-birth abortion) should not be performed becaugs it is needlesgly riswy,
inhumane, and ethically unacceptable.”); Hancy G. Romer, The Medical Facts of
ParzialBirth Aborticns, 35 Nexus 57 {1998

Plaintiffs have not identified any dataz that undercut the district COUEE &
finding of fact, Their pPrincipal medical reference is the ACOG's 1997 statement
and technical builetin on the Dex procedure, which concluded that, 2lthough DX
is never the only medically appropriate option, choice =till should be reserved
te the physician. [*4C]) Although the statement assercs that D&X sometimes
may be the best option, the ACOG did not identify any conerete circunstance
under which this would be S0 or provide support for the assertion. Several of
the plaintiff physicimns testcified to like effect, again without specifics or
data. No published medical study fills the gap. Cf. Xumho Tire Co. v
Carmichael, 526 U.S. 137, 11% 8. ct, 1167, 1177-79, 143 L. BJ. 24 538 (19559, .
Unelaborated avowals do not demonstrate that a finding ot fact reached azfter a
trial is clearly erroreocus. when there is a eonflizt in the cestimony=-=-snd *ho=
is the deseription most favorable to the Plaintiffg.-the finder of fact is
entitled to choose. See Anderson v. Bessemer City, <706 U.5. 564, 84 L. E4. 24
518, 1C5 &. Ct. 1504 (1885, . We proceed en the assumption, which appears to be
.Shared by the American Medical Association, that the D&X iz not the best or
safest option in any articulable categery of situations. Tha ama's Policy
H-£.982 econcludes, among other things, that "there does no- appear to be any
identified situation in which intact DX is the only appropriate procedure to
induce ahortion.® The district court in Illinois [*41 did not make contrary
findings, or indesd any finding; acting without a2 trial ¢r even an evidentiary
hearipng, it eouid not properly have rendered *firdings" about Jisputed issues.
District courts in other circuits have disagreed with rhe conclusions the
district judge reached in the Wisconsin case, but this does more to show that
the issue is debatable émcng reasonable persons than to show that & particular
View is in error.

The questioen in the end is not what one or another judge found on a gi-ven
record; it is whether the state legislatures exceeded thelr constitutiona®
Dowers. Factual premises anderlying legislation normelly are not subjec:t to
xeview by rrizl eceurts. FOC v, Beach Communications, Tnc., 808 U.S. 307, 3218,
124 L. Ed. 24 211, 113 5. o=, 2056 (1993); Minnesots v. Clover Leaf Creameory
Co., 448 U.S. 456, 463-¢5, 66 L. £d4. 23 653, 121 §. Ct. 715 (1961, Vance v.
Bradley, ¢40 U.S. 93, 111, 5% L. pa. 2d 171, 83 5. Ct. 23% (1575): Naticnai
Fairt & Coetings Ass'n v. Chicage, 45 F.3d 1124, 1127 (7th Cir., 1285). The
district court's tindines, the statements of medical groueps, and the inferencss
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to be drawn from what has happened [*42) in states trat have

implemented partial-bdirth-abertion Statuctes, are informacive rather than
concluzive en the guestion whether the underpinnings of the lagislation are
tenable. See Henry Y. Monaghan, Censtitutional Fact Review, &5 Colum. L. Ret.
229 (21%85). Rirthough "undue burden* analysis does not map nestly to the standard
classificationsz ("raticnal bacis, * "sLrict scrutiny,” and tne like), making it
hard to know the extent to which courrs must respect legislative decisions abouc
conzestable tactual matters, it is significant that none of the Supreme Coure g
decisions in abortion cases suggests that the same law would be conmsticutional
in one state, and uncenstitutional in another. depending on a cisnrict Judge 's
resclution of factual disputes. Thus we treat the findings in the Wisconsip
case, like the view of the ams, not a3 replacements for legislative conclugiong,
but as establighing that there ig rezl, and not just hvpothetical, SUPpPOIrt fTor a
belief that the parzia’-birth-abortion laws do not peose hazards to maternc)
health. (This iz the approach to evaluation of facts when -he consticutional
standaxd prescribe:z an intermediate level of analygis. See Cralg v. Beren, 429
.85 180, 15%59-204, 50 L. EBd. 2§ 397, 27 &. ~r. 451 (1876).) %43}

Odly if every reagulation relsted to abortions must Conrzin a case-bv-case
"health exception” ig there a problem with these laws. Yet Caszey did not say
that health effects must be evaluated case by case, rather than procedure by
procedure. 2bortions are not havens for junk science--sc that, for example, the
state must let any chiropractor perferm an abortion, if rthe chiropractor
beljeves that manipulaticn of the spine is safest for the woman. Caseg such as
Mazurek v. Armstrong., 520 U.S. %68, 138 L. Ed. 2¢ 162, 117 £. Ct. 1865 (1997),
which held that states may limit performence of abortiong e rhygsiclians, permit
laws that regulate by class of procedures (or of medicel previders). Cf. Uniced
States v. Rutherford, <42 U.5. 544, 61 L. £4. 2d 68, 29 E. Ct. 2470 (1872) (fda
Lay barn a generally ineffective drug, even though for & few p2ople it mey be the
only cure). Doubtless some nurses are better than eome phvesiciang at performing
aborrions, so patients' health would be improved by allowing these nurses to
perforn ebortions; yer the Court heid that states may provide otherwise.
Similarly, Illinois and Wisconasin concluded that the D&X procedure is ros

ressential [*44]) to protect the health of any woman, given the availability of
other procedures. Cempilation of additional informatien by the medical
profession could call this esnclusion into question. As things stand, however,
interference with the operation of the state laws canncot be justified on the

ground that the D&X procedure is necessary to protect women'e healrh.

A requirement of a case-by-case “health exception” to avery stmtute
‘concerning abortion would amount to a rule that no state méy regulate
any abertion procedure. For a Physician will use a particular procedure oply if .
in the physician's judgment the procedure is superior in zome way-- faster,
safer, more likely te work {and thus indirectly safer because an abortion cun he
achieved with one procedure rather than twe, with cumulative risks), or perhaps
iess expensive {ané thus again indirectly safer, because the lower cost brings
it within the reach of additienal patients). Can plaintiffs, who obiject to
the vagueness of the states' laws, really weicome a ruling under which
every abortion creates the possibility of a prosecution in which the stace
invites a jury to disagree with the physician's assassment of the procedure's
safety? [*45] A health exception, where jurors rzther than physicians
assessed health, would he an ordew of magnitude worse than the ambiquity
plaintiffs perceive in the partial-birck-ahortion laws. Pernaps plaintiffs
believe that a “"health exception® should make the physician's assessment =f
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prosecutors have nothing te do with civil suits. Relief agsinst the public
ofificials Lherefore would be pointless even 1f the ¢ivii-liability provisions
were Droblematic. See Sumpit Medical Associates, P.C. v Pryor, 160 F.2d 1326
(lich Cir. 1999} . There ie no controversy between the parties to this case that
can be resolved by a declaration concerning the civil-liability rules. But ses
Ckpalobi v. Foster, 1959 [.S. App. LEXIS 22785 (5th Cir. Sep.. 17, 1989}
{purpcroing to enjoin a private-civil-dam&ges PTOoV1sion in 2 suit to whiek only
stals cIlflcers were defendante, without mentioning the eleventh circuir's
conclusion in Surmmit Medical) .

The judgments in both cases are vacated. The casez are remanded with
instructicns to enter the precautionary injunctions discussed in Part IT.
[*32) 24 of this opinion, to dismiss the challenges to the civil-liabilzry
Provisions for want of a case or controversy, and ctherwise to enter judgment
for the defendants.

Vacated and Remanded

DISSENTBY: POSNER

DISSENT: Pesner, Chief Judge, with whom Rovner, Disne Pp. wWood, and Evars,
Circuit Judges. join, dissenting. Cempromise holds seductive aliure for 2 court
tfaced with a hot issue, and there iz none hotter than the iasue of abortion
rights. The Illingis anad Wisecensin statutes criminalizing "partial birth*
abortion are challenged here both as being unconstitutienally vague and a3
unconstitutionally burdening the right of aborcion. (These are indepengdsars
grounds; if eicher is valid. the statutes are invalid.) The court Iejects borh
challenges yet orders the district courts to enjoun enforcement of the statysas
against any method of abertion other than the one the medical community reiers
to ag "intact D & E“ (:that is. intact diliation and evacuation) or, more
commenly, "D & X* (dilatien ang extraction). This is the form cf 'partial birth*
abyrtion that gave rise to rthese statutes, although they are not limited to it

The court's decision is not a yeal compromise. It leaves intact the rmore of
Er233 the statutery prohibitions, which unlawfully burder the rich
of abortion by outlawing the D & X procedure. The court does toss & bone te the
plaintiffs, but at the cost of expanding federal judicial power over the stares
by a method that the Supreme Court has never countenanced and that violates
Artticle IITI of the Censtitution, It ig a bone, incidentally, that the plaineiffg
didn't ask for; neither side, in either ecase, regquested this novel form of
reiref or commented on ir im their briefs. We are taking a leap into the unknown
without any input from the partias.

The "precautionary" injunetions that the court is directing the distrier
Courts to enter will forbid the enforcemesnt of the statutes outside their cove
Eroliibition, thus Placing the federal contempt power behind thie eccurt's
~nterpretation of state statutes. The court deses this while actepting the
enforcers: assurances tha* they will not enforce the statutes ocuteide the cere,
and concludes, therefore, "that the probability of improper progecution ig low. "
The states are nevertheless to be enjoired because the prebability, though low,
is greater than zerec. The probability of improper prosecution under every
¢riminal statute [*547 BVer written is greater than Zero: and so the cours's
decision, should ik be felleowed outside the abortion centex:--angd acthing in the
des:sion suggesis a pPrincipled limitation =o that context--i1mplies a radisal
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GEORGE V. VOINOVICH, GOVERNOR OF OHIO, ET AL, v, WOMEN'S MEDICAL
PROFESSIDNAL CORPORATION, ET AL,

No. 97-534

SUPREME COLRT OF THE UNITED STATES

LB S Cr. 1347 1998 U.S. LEXIS 1785: 140 L. Ed. 2d 496; 66 U.S.L.W. 3619; 9& Duly Journal DAR
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Maret 23, 1998, Deciced

NOTICE: [#*1] THE LEXIS PAGINATION OF THIS
DOQCUMENT IS SURBJECT TO CHANGE PENDING
REILEASE QF THE FINAL PUBLISHED VERSION.

CORE TERMS: abortion, scieniér, mental health, un-
cons:ituticnally vagas, reasonable medical, good faith,
subjective, viabilily, vagueness, postviability, viable,
woman, f2rus, medical necessity, void-for-vagueness,
psychalogical, emotianal, pregnant, induced, induce

SYLLABUS. ~» No Officia’ Syllabus provided by the
Coun, *=

JUDGES: Rehnguist, Stevens, O'Connor,  Scalia,
Kennedy, Souter, Thomzs, Ginsburg, Brever. JUSTICE
THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, disseming.

QPINION: Petition for writ of certiorari 1o the United
States Court of Appeals for the Sixth Cireuit denied.,

DISSENTBY: THOMAS

DISSENT: JUSTICE THOMAS, with wham THE
CHIEF JUSTICE and JUSTICE SCALIA join, dissent-
ing.

inn 1993, the Ghio General Assembly passed. by an
overwhelming majerity, House Bill 135, which, among
other things, places ceriain resmictions on abdrtions afier
fetal viability. To that end, ir provides that--

"(A) No persen shall purposely perform or induce ar
attemnpt to perform or induce an ebortion upon a preg-
nant woman if the unborn human is viable, upless .

"(1) The abortion 18 performed or induced cr attempted
to be perfarmed or induced by a physician, and tha
physician determines, in good faith and in the exercise
of reasonabie medica!l judgment, et the abortion is nec-

esgary 1o prevent the death of the pregnant womwan or a
serious risk of the substantial and irreversible impair-
ment of & major bediiy funclion of the pregnant [*2]
woman." Ohio Rev. Code Anc § 2919.17 (1996).

The Distriet Court enjoined the law as unconstiturional
onits face, and a divided panel of the United States Court
of Appeals for the Sixth Circuit affirmed. .30 F3d
(87 (1997). The pansl majority held that the stamte s
limitation cf postviability abortions is unconstitutionally
vaguz and that it impermissibly lacks an exception for
abortions based upon the "mental health” of the mother.
Both of these conclusions are unwarranted exrensions of
our precedents,. Moreover, reflecting our recent reaf-
firmation of e principle that a SwAe s INEresis in re-
stricting aportions are a1 (heir songast after m'_.
mm
505 U.5. 833,879, 120L. EZ. 24674, 112 8. Cr. 279]
i (1992) (joint opinion of O'CONNOR, KENNEDY, arnd
SOUTER, ll.), over ugriers of the Statec have in
place simeies limiting the reasons for which zbortions
may be performed late in pregnancy. The vast majority
of those glarires do not contain an explicl mental hedlth
Exception. | would therefore gramt the Stle's pelition
for certiorari to decide the consttutionality of House Bill

The pane! majority first found {*3] unconstitutional
" the Ohia starute's requirement thar a physician's deter-
\ mination of medical necassity be made "in good faith and
\in the exercise of reasomable medical judgment. " Ohio
Rev. Code Ann. § 2919.17(A)1) (1996). * Relying on
our decision in Colawrr v. Franklin, 439 US. 379, 581,
|Ed. 2d 596, 99 8. Ci. 675 (1979, the panel held that the
| “combinarion of . . . objective and subjective standards
- withou: a scienter requirement” readers the medical ne-
Cesslly excspuon “unconsttutionally vague.t 130 F3d
\az 205. The pane! explained that the statuie does not
Yadequately norify a physician thal ¢ertain condogt is
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prohivited; ralier & paysician may be held criminally
aud cvilly liable for adhering w tus or Ler own bes
medical judgment " L4 a1 206,

i ="

~ If a physician makxes such a determinascn, he
must then cemply with certain cenification reguire-
menls, uniess he determines, also "in good faith and
1n :he exercise ol reasonatie medicai judgment, " tha
a medical emergemcy prevents complisnce. See Ohio
Rev. Cude Ann. § 2919 17(B)(2) (1956). The parel
| majonity found (his requirsment unconstituiioral ag
well,
— : Cop b ';,f.u'v’ML(_“u"
W P T

This holding is simply not supported by Colauri, The
statte it thit cuse recuired physicians e adbere to a
standard of care calculated to preserve the life and health
of the feras if the physician determined ther "the fetus
1s vizbie" or "if thers is sufficient reason 10 beiieve that
the fetus may be viable." Colauili v. Franklin, supra,
¢ 391 (ernphasis adéed; internal guorarion marks omit-
t=d). Our conclusion thee this formularion was void far
VAZUSNess 1IN No way suggests that the Chic stature's
more specific language--'ic good faith and in the ex-
ercise OF “easonable medical judgment”--is unconstiry-
tionzlly vague. The stamutcry language in Colautmi was
ambiguous because it conld be read 43 imposing either
a purely subjective or 4 mixed subjective and objective
memal reguiremert, therebv leaving physicians uncer-
tain of the relevant legal standard. Colawtii v. Frankdin,
supra, ar 391-394. House Bill 135, by contras:, plainly
imposes boil 4 subjective and an objective mental re-
quirement, and thus iis commande are ¢lear,

4]

The panzl najority zppears o have been concerned
not o much with Vagueness, but rather with the statute's
lack of a scienter requirement [*5] relating to physicizn
determenations abou: the medical necessity of an abor-
nom. See J30 F3d ar 205 (statng that the starute was
"especially moublesome” for this reason). Yet as rhe
majority opiior mplicitly recognized | see 1., ar 204-
208, we have never held that, in the aborticn context,
a stlenler requirement is mandaed by the Constimlion.
To the contrary, m Colautti iself, we explicitly declined
‘o address whether “under s properly drafied stature, a
finding of bad faith ar soms ¢ther tvpe of seienter would
be raquired before a phyeician could be held criminally
respopsibie for ar erroneous determinaiion of viabil-
uy." See Coiquelti v. Frankiin, 43% /S, ar 396. We
only stated thar the vagueness of the statute al issve was
"compounded” by the fast S i lacked a scienter re-
duirement. [d @ 394 of. 130 F3d o1 2i6 (Bogas,
J., dissennng) ("The principle invoked by the Cowrt in

=0 496; 66 LS L. W. 3619 Mf&f—w{

Colaumy . . . is. . . net taat the absenss of a scienter
raquireragnt Ml] create’ vagueness where 1t does nat
otherw e exist.”). This Cowrt should grant ceniorari
rather than allow a consurizional scienter requirement
to be imposed under the guise of the veoid-for-vaguensss
[*6] doctrine.

The ransi mzjoriry siruiatly wrenched this Court's
prior statements out of context ir finding the sialute's
lack of 2 menual health exception constitutionally ip-
fim.  The panel majarity stated that the question of
whether a maternal bealth exception may constituwion-
ally be limited 1o physical health depends upon what we
meant 111 Casey by abortions "'necessary, in appropri-
ate medical judgment, Tor the preservation of the life or
healrh or the mother,'" J30 F 3d ar 208 (quotitig Planned
Parcathuod of Southeastern Pa. v Casey, supra, a1
879}, To answer this question, however, e panei -y
lied on vur conctusion in Doe v Bolton, 440 LS. 179,
35 L. Ed 2d 201, 83 5 Cr, 738 (1973), that an ex-
ception v Georgia's abortion statute for abormions per-
formed when a physician determined, "*based upon his
besl clu.w.i. judgment|,] [that] an abortion [was] nec-
essary,”” id., a1 183 was nol unconstitutionally vague

Decause ihe phrase had been canstrued-to allow physis {7

cians 10 coniider ""all factors--physical, emotional, psy-
chulogical, famiiial, and the woman's age--relevant 1c
the well -being of the pafient. " Id., ar 192 (ermphasis
added). Our conclusion thar the starutory phrase ac [#7]
1530¢€ in 1Doe was not vague because it included emotional
and psycbou:sgm‘l considerations sﬁ 00 Way uppotts the
Pro ar, @fter vibility; a aealth excep-

on 16 r¢quired ps & manef ot federal constitutional ]a.\h

Dos Slmpl} ‘did not address thar question, As with s
void-for vagueaess helding, the patel majority ‘s guar-
rel with the wishes of the Ohio Legislatire or thie seore
appears 1o be grounded in abortion pelicy. not constim-
nonal law

The decision below, morsover, mayv do mare than
thwart the will of the Chio Legislature. The vast major-
1y of the 38 States that have enacted postviabiliry abor-
tion restictions have not spacified whether such aber-
tions must be perminted on meara! health grounds. Ses
Bref for A Majority of Members of the Ohic General
Assembly as Amicus Curlae 3=4. Jf the decisian heiow
stands, it is likely o create needless uncertainty anour
the consiicudonaliry of many of rthose stamres as well.
Wkhen stare starutes on masters of significant public con-
cern have been declared wnconstimrional, we have not
hesitared to review the decisions in guestion, even in the
absence o7 a cireunt split. See, e.g., Romer v Evans,
SI7 IS 320, 154 L Ed. 2d 855, 116 5. Ci. 1620
(7996), [*38] This case presents not only this compelling
reascn for cartiorari, bur alse the zround that our faiure

o e
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io review the decision below may cast unnecessary douat State's petition.
on the validiry of other stare statures. I would grant the
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Madam Chairman, Members of the Committee:

My name is Ron Hein, and I am legislative counsel for the Indian Nations in Kansas
(INIK). INIK is an ad hoc coalition of three of the four Kansas Native American Indian
Tribes, the Kickapoo Tribe of Indians of the Kickapoo Reservation in Kansas, the Prairie
Band Potawatomi Nation, and the Sac and Fox Nation of Missouri.

The Indian Nations support SB 608, which allows any Class B club located on the
premises of an Indian gaming facility operated by a Native American Indian Tribe which
has entered into a gaming compact with the state to establish rules providing for a
temporary membership in such club while such person is using the facility.

Pursuant to gaming contracts, Indian tribes are permitted to have Class B clubs operating
in association with the Indian gaming facility. The tribes have also agreed pursuant to
such compacts to have the alcohol laws of the State of Kansas applicable to such clubs.
Currently, there is no provision for specifically allowing a club at the gaming facility to
issue a temporary permit simply for the use of such facility.

Current law allows temporary permits to be issued for a person who is staying at a hotel
or motel, and for specific provisions for other people, such as certain military personnel.
However, there is no recognition specifically for the gaming facility itself.

In light of this, the Indian Nations would strongly urge you to support SB 608, and to
approve such bill with the recommendation that it be passed.

Thank you very much for permitting me to testify, and I will be happy to yield to
questions.

Sen. Federal & State Affairs Comr
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