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MINUTES OF THE HOUSE TAXATION COMMITTEE.

The meeting was called to order by Chairperson Wagle at 9:00 a.m. on February 25, 2000, in Room 519-S
of the Capitol.

All members were present except: ~ Rep. Wilk - excused

Committee staff present: Chris Courtwright, Legislative Research Department
April Holman, Legislative Research Department
Don Hayward, Revisor of Statutes
Shirley Sicilian, Department of Revenue
Ann Deitcher, Committee Secretary
Edith Beaty, Taxation Secretary

Conferees appearing before the committee:
The Chair spoke to the Committee in regard to a resolution that would require the Attorney General to

prosecute an action to determine the reasonableness of attorney fees awarded to the local outside counsel
in the national tobacco settlement case. (Attachment 1).

Statute 75-702, that authorizes the legislature to pass resolutions to take issues to court. The legislature
has done this on several occasions, such as when the Attorney Genera was asked to take the Kansas
Nebraska water situation to court. (Attachment 2).

A copy was passed out of the determination of the arbitration panel that was heard in Texas on November
13, 1999. (Attachment 3).

Asked if this resolution were to be passed by the Committee would it then fo to the Senate, Representative
Wagle said that it would have to be approved by the full house. She also stressed that the passage of this
would in no way hurt the funding that is coming to the state.

Representative Tomlinson requested that more time be allowed to study the ramifications of the
resolution. The Chair agreed to grant his request.

A motion was made by Representative Johnston to introduce the resolution as a house bill in order for it to
be studied. The motion was seconded by Representative Sharp and it passed on a voice vote.

The Chair called their attention to the copy of the rules for professional conduct that had been handed out
to each Committee member. (Attachment 4).

The Committee was reminded that if this resolution wais passed, it was then out of their hands. She asked
if they wanted to set a time to meet again or just adjourn and think about it over the weekend.

Representative Minor said he was of the opinion that this issue should be brought to a conclusion before
too long and he would encourage the Committee to be ready to vote on the bill by the end of the following

week.

The meeting was adjourned at 10:50 a.m. The next meeting is scheduled for Thursday, March 2, 2000.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 1
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A RESOLUTION requiring the Attorney General to prosecute an
action to determine the reasonableness of attorney fees
awarded to the local outside counsel in the national tobacco

settlement case.

WHEREAS, The Committee on Taxation received testimony
concerning the employment of local outside counsel to represent
the State of Kansas in litigation against the tobacco companies;
and

WHEREAS, The Committee heard testimony that if another law
firm had been employed, Kansas may have received a greater amount
of revenue from the National Tobacco Settlement; and

WHEREAS, According to the order issued by the Tobacco
Settlement Arbitration Panel that rewarded $27,000,000 to Kansas
local outside counsel, "The role of National Counsel in this
state was very prominent and active," "that there was more work
spent by National Counsel in Kansas than in several other
states," and the National Counsel "provided most of the personnel
power and resources for the Kansas effort"; and

WHEREAS, There was limited litigation in Kansas, and in fact,
according to the order of the Tobacco Settlement Arbitration
Panel, "There was no ruling on the industry's motion to dismiss,
there was no discovery, no expert designations, no depositions
and no trial date was set"; and

WHEREAS, Rule 1.5 of the Model Rules of Professional Conduct
as adopted by rule of the Kansas Supreme Court requires that any
fee charged by a Kansas lawyer be reasonable and subject to
judicial review; and

WHEREAS, The contract entered into by the State of Kansas and
local outside counsel is also subject to such rule; and

WHEREAS, The fee received by 1local outside counsel in the
amount of $27,000,000 is unreasonable in light of the 1lack of
expertise and effort by such counsel, and the result obtained
thereby: Now, therefore,

Be it resolved by the House of Representatives:

House Taxation
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(1) That in accordance with K.S.A. 75-702 the Attorney
General be directed to bring an action in the Shawnee County
District Court seeking judicial review pursuant to MRPC 1.5 as to
the reasonableness of the attorney fees awarded to the local
outside counsel;

(2) That the Attorney General obtain a copy of the
transcript and briefs submitted to the Tobacco Settlement
Arbitration Panel and submit such evidence to the court or seek a
subpoena from the court directing production of the same;

(3) That the Attorney General submit to the court as
evidence the entire record of the proceedings of the House
Committee on Taxation occurring from February 14, 1999, through
February 17, 1999;

(4) That all evidence submitted to the court in such action
shall be made available for review by any member of the
legislative coordinating council, and the chairperson,
vice-chairperson and ranking minority member of the Committee on
Taxation;

(5) That the Attorney General, in the event that a conflict
appears with respect to paragraph (1), shall hire special counsel
who will aggressively pursue on behalf of the client, the State
of Kansas, that the award of $27,000,000 for work done on the
tobacco case by the local outside counsel is unreasonable and a
violation of MRPC 1.5; and

(6) That, in the event any amount of such fee is declared to
be unreasonable and excessive, the Attorney General shall seek
from the court an order providing that upon receipt, such amount
shall be remitted by the 1local outside counsel to the state
treasurer who shall deposit the entire amount thereof in the
state treasury to the credit of the children's initiatives fund;
and

Be it further resolved: That the chief clerk of the House of

Representatives be directed to provide an enrolled copy of this

resolution to the Attorney General.
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of a law is at issue. The

actions and
In the su
intereste.

proceedings, civil or criminal

be
ali
$o directed shall seek final resolution of such issue
In the supreme court of the state of Kansas.
His{ory: 1. 1879, ch. 166, § 71; R.S. 1923
75-702; L. 1975, ch. 431, § 1; May 3.

Source or prior law:
L 186}, ch. 58, § 43; G.S. 1868, ch. 102, § 64.

Cross References to Reluted Sections:
Attorney general to invoke county or district attorney’s as-
slstance in certain criminal appeals, see 22-3612.
Resoarch and Practice Aids:
Attorney General « 6,
CJ.5. Attorney General §§ 5, 6.
Am.Jur.2d Attorney General §§ 6 to 10,

Law Review and Bar Journal References:

Parole eligibility of Prisoners serving consecutive sentences
in Kansas, Mulcolm E, Wheeler, 21 K.L.R. 167, 176 (1973).
“Collateral Chu]lungus to Criminal Convictions,” Keith G,
Meyer and Larry W. Yackle, 21 K. R. 259, 316 (1973).

“The New Mundumus—State ex rel. Stephan v. Kansas
House of Representatives,” Henry E. Couchman, Jr., 33
KLR. 733, 740 (1985).

Attorney General’s Opinions:
Kansas association of connties; definitions; municipulity;
eash-busis luw; public agency; open records act. Y5-67.

CASE ANNOTATIONS

L Prosecution by county attorney in another county; objec-
tion of attorney general. Martin, Governor, v. The Stute, ex
rel, 39 K 576, 18 P, 472,

. 2 Attomey general under order of governor becomes pros-
. ecuting attoney of county. The State v. Bowles, 70 K. 821,
824,79 P. 726.

3. Section cited in considering qualifications of county at-
torney. Hunson v. Grattan, 84 K. 843, 847, 115 P. 646.

4. Provision requiring attorney general to prosecute an or-
der of governor mandatory. The State, ex rel, v. Duwson, 86
K 180, 188, 193, 119 P. 360.

3. Attorney generul has power to make any disposition of
sate’s Ijtl‘gutlun‘ Stale v. Finch, 128 K. 665, 668, 280 P. 910.

6. State may contest will in interest of permanent school
. fund State, ex rel,, v. Rector, 134 K. 685, 658, 8 P.2d 323,

7. Respective duties of county attorney and attorney general

\docussed. Heinz v. Shawnee County Comm'rs, 136 K. 104,
106, 107, 12 P.2d 816.
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78-702. Duties in actions where state a
party or interested; or when the constitution-
attorney general

: 'ma pear for the state, and prosecute and de-
reme court, in which the state shall he
or a party, and shall also, when required
- bythe governor or either branch of the legislature,
. Appear for the state and prosecute or defend, in
any other court or before any officer, in any cause
or matter, civil or criminal, in which this state may
A party or interested or when the constitution.-
of any law of this state is at issue and when

8. Attorney general, without insurance commissioner, can-
not maintain action against insurance compaiy. Stale, ex rel.,
v. Kunsas Life Ins, Co., 140 K, 267, 36 P.2d 88.

Y. Cited in holding attomey general could bring receiver-
ship action against insurance company. State, ex rel., v. Bank
Savings Life Ins. Co., 142 K. 899, 906, 52 P.2d 639

100 Members of I(‘gi.\'i;tlnrr ey maintain mandamuos action
when attorney general appears for state. Coleman v. Miller,
146 K. 390, 392, 71 P.2d 518,

11. Right of county attorney to bring mandumus action dis-
cussed and determined. State v, Peterson, 147 K. 626, 629, 78
P.2d 60.

12. Cited; action b_y county attorney to enjoin ille
practice properly maintained. State, ey rel
613, 615, 228 P 2d 534,

13. Attorney general superior to county attorney in original
supreme court action and is officer of supreme court. State, ex
rel, v. City of Kansus City, 186 K. 140, 192, 194, 195, 350 .24
37 ‘

4. Governor without suthority o direct
to not dismiss case in Supreme court; attorney general by in-
tervention may supersede county attorney in supreme court
case. State, ex rel, v, City of Kansas City, 186 k. 190, 192,
194, 195, 350 P.2d 37.

15. Attorney general

gal medical
, V. Leopold, 170 K.

ablorney gcnuml

nol necessary party to prulmlv pro-
ceeding contesting charitable trust ereated by will, In re Estate
of Roberts, 190 K. 248, 260, 373 P.2d 165,

16. When attorney general prosecutes case at county attor-
ney's request, atlorey general can be removed only for cause.
Stute ex rel Stephan v, Reynolds, 234 K. 574, 576, 673 p.2d
1188 (1484).

17. Attorney general and county
duty to enforce open meetings uct (75-4317 et seq. ); attorney
general can uppeal when county attornev does not. Memorial
Hospital Ass'n, luc, v. Knutsan, 239 K. 663, 667, 668, 722 P 2(d
1093 (1986).

ilﬂ()l'ﬂl‘)’ have concurrent

75-703. Prosecution on official bonds or
contracts; civil and criminal actions. The

at-
torney general shall, at the request of the gover-
nor, secretary of state, state treasurer. or state

bouard of cducation, prosceute any official bond or
any contract in which the state is interested, upon
a breach thereof and prasecute or defend for the
state all actions, civil or criminal, relating to any
matter connected with their departments.
History: 1. 1879, ch. 166, § 72; R.S. 1923,
75-703; L. 1968, ch. 14, § 1; L. 1974, ch. 364, §
14; Jan. 13, 1975,
Source or prior law:
1. 1861, ch 58, § 44: G.S 1868, ch. 102, § 65

75-704. Aid to county attorneys; opin-
ions. The attorney general shall consulf with and
advise county attorneys, when requested by them,
in all matters pertaining to their official duties
The attorney general shall also, when required,
give his or her opinion in writing, without fee,
upon all questions of law submitted to him or her
by the legislature, or either branch thereof. or hv
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Centact:

Eric Barman

Kekst and Company
212-321-4894

FOR | DIATE RELEASE

TOBACCO FEE ARBITRATION PANEL ANNOUNCES UNANIMOUS KANSAS
DECISICON

NEW YORK, January 31, 2000 - The Tobacco Fee Arbitration Panel announcad today
& unanimeus decisicn regarding attomeys' fees for cutside counset retained by the

State of Kansas in the 1928 state tobacco litigation settlement.

In this case, the Panel detarmined that full, reascnable compensation for these

attormeys is $54,000,000.

These fees, which will be paid by the tobacco companies, are separate from - and in
addition to - the $1.767 billion financial recovery Kansas will recsive through its
settlement with the tobaceo industry over the next 25 years, and additicnal payments in

perpetuity.

The Kansas State Fee Payment Agreement speciflcally granted the Panel the authority
to award a fee either lower or highsr than the contract stipulates. The Panel’s findings

are final and not appealable by any party.

House Taxation

Date: .%j [ﬁg/M

P d /
Attachment # = ~



JAN=31-00 14:10 From:

T-343 P.03/11 Job=gay
PANEL ANNOUNCES KANSAS DECISION - continued R

The arbitrators for the Kansas cass inciuded the Panel's two permanent memkbers — Dr.
John Calhoun Wells, the Panei's chairman, and fermer U.S. District Court Judgs
Charles Renfraw, the industry-appeinted member — and Harry Huge, Esg., the Kansas
counsel-appointec member. Dr. Walls is the consensus selsction of both parties and is

permanent chaiman.

During its consideration of the Kansas application, the Panel conducted a hearing in
Houston, TX on Nevember 13, 1999. Beth parties also presented written submissions

to the arbitrators.

The Panel has previously announced fes determinations for aftorneys representing the
states of Florida, Texas, Mississippi, Massachusetts, Hawaii, lllinois and lewa. ltis also
announcing a determinaticn taday for attorneys representing the state of Louisiana.
The Panel will cantinue its work for those states chocsing to enter the arbitration
process. Tao date, some states have opted not to enter arbitration and have reached
separate agreements with the industry on attorneys’ fees.

###
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ARBITRATION PANEL
CONVENED UNDER KANSAS COUNSEL
FEE PAYMENT AGREEMENT

INRE:

ATTORNEYS’ FEE APPLICATION BY
KANSAS PRIVATE QUTSIDE
COUNSEL

\._J\-../L_l\.,/\_/\.»_/\._.l\._/

OPINION

The Xansas Qutside Cou;s;I’fcc arbitration was heard by the Panel of arbitrators
on November 13, 1999 in Houston, Texas. In advance of the hearing, the Panel received written
subrnissions from Kansas Qutside Counsel and the Settling Companies. This was the ainth
arbitration before the Tabacco Arbitration Panel arbitrators, established to award attorneys’ fees
to Private Outside Counsel in connection with the settlement of the Attorney General Medicaid
cases against the tobacco industry. This arbirration proceeding awards attorneys’ fees to Private
Outside Counsel for the State of Kansas pursuant to the Master Settlement Agreement (“MSA™).
The MSA is the November 1998 glabal settlement of the Attorneys General litigation involving
46 states and a number of U.S. territories and Participating Tobacco Manufacturers. The State of
Kansas® share in the financial proceeds of the MSA will exceed an estimated $1,767,000,000
billion, The Participating Manufacturers also agreed 1o pay full reasonable attorneys’ fees to
Counsel representing the sates over and above the settlement proceeds under the MSA. The

contract governing this procceding, the Kansas Fee Payment Agreement, charges the Panel with

NYDOCID4264373 |
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the responsibility of awarding Xansas Private Outside Counsel “a full reasonable fee,” taking into
consideration the ‘tatality of the circumstances.”

There was 2 contingent fee contract between Kansas Private Outside Counge] and
the State of Kansas providing for counsel to be paid attorneys’ fees “up to 25%” of the amounts
recovered, with that amount being divided between Kansas local counsel and Kansas nationa]
counsel “up to 12.5%" each. Kansas National Private Connsel were responsible far all of the
out-of-pocket expenses in order to prosecute this case, totaling approximately $1,000,000 or
higher.”

As we have noted before, each state’s application has presented unique questions
and there cannot be a cookie-cutter approach to determining the attorneys’ fees. Kansas filed suit
in August of 1996 and was the eleventh state to file suit. The Altorney General of Kansas was
one of the first attorney’s general to bring suit who was a member of the Republican party, The
entry of Kansas into the litigation fray demenstrated that the liigarion was a bipartisan effort and
helped to create a “critical mass” for the litigation. Given the political atmosphere in the state of
Kansas, it appears that the Kansas Attorney General took a courageous step in commencing
litigation against the settling companies. Kansas was actively involved in the negotiations of the

Liggen II settlement,

Two Paralle] Cases in Kansas:

The main case was filed in August 1996, after the Liggett I Settlement. This main
casc was stayed most of the time. However, the second case — to enforce the provisions of the

Liggett II Settlement — was where all of the court’s activity took place. This sccond casc was

NYDQCS04264371 |



JAN=3|=UU |4:1} rFrcm. [=343 P DB/1}

3
also before the same judge es the main case. It is in the sccond case that the favorable decision
on joint defense privilege was obtained.

The new challenge posed for the arbitrators in awarding full, reasonable
compensation to Cutside Counsel for Kansas is the extent to which Outside Counsel is to be
rewarded for pursuing issues related to the applicability of the joint defense privilege to the
decuments which were to be tumed over by Liggett to the states pursuant to the Liggett I
seftlement. Kansas (the only state to do so) cormmenced an ancillary suit against Liggett and was
successful initially in obtaining a ruling pursuant to Kansas law that no joint defense privilege
pratected those documents from production. As the Kansas Court atated in one of the hearings in
the second case:

The Court never stayed discavery in the Liggett case. Discovery was stayed

in the part of the other case. We're not talking about discovery issues in the

Liggett case. The only issue is whether or not these interestad defendants are

catitled to insert a so-called joint defense privilege and there’s, of course, a

collateral issue, which is, if they are, has the issue been, — or has the privilege

been waived.... And let me say, so that we all understand each other, the

issue I want fo take up — issues I want to take up are: Does Kansas

recognize the so-called joint defense privilege and, if so, has it been waived.

given the circumstances in this case?” (Kansas Tobacco Arbitration hearing,

p. 4546)

Kansas Qutside Counsel asserts that this ruling in Kansas enabled national
counsel to convince courts in other states to release the disputed Liggett documents to the states.
We must resolve how to reward Kansas Outside Counsel for the work done relating to the
privilege issue.

Al the hearing, there was conflicting testimony concerning the importance of

Kansas Outside Counsels’ pursuit of the privilege issuc. QOutside Counsel argues that Xansas

was the anly state in which a claim could be made rhat no joint defense privilege existed and that

NYDOCR04364372 |
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the Kansas Qutside Counse] opened an additional front of attack on the Settling Companies by
pursuing thar argument. Outside Counse) argues that their work on the privilege issue served all
states by increasing the pressure on the Settling Companies and that the additional pressure was
one of the factors which brought the Settling Companies to the bargaining table, Mississippi
Attorney General Michael Mocre appeared before the Panel and testified, as did Nariogal
Counsel Scruggs and Rice, that the attack on the joint defense privileges was part of a
coordinated national strategy. The industry, in its pleadings in opposing the breaking of the joint
defense privilege decision, called the Kansas case “unique.” Tt also admitted the Kansas decision
could affect future cases, even though not a single document was turned over to Plaintiffs
because of the Kansas decision. However, it could have had a major impact on the national

litigation if enforced and hundreds of thousands of documents were eventuallv tumed over.

The Settling Companies, in contrast, argue that the dispute over the privilege issue
had ne effect on the main case against the Sertlin g Companies. The Settling Companies point
out that nothing happened in the litigation against the Setling Companies in Kansas once the suijt

/ -
was filed! There was no ruling on the industry’s motion to dismiss, there was no discovery, no

/
expert designations, no depositions and no trial date was set. The Settling Companies further
assert that the ruling on the joint defense issue by the trial court clearly was in error and wounld
have been reversed by the Kansas Supreme Court and that, in fact, no documents were ever
produced as 2 result of the Kansas trial court’s ruling.

No one will ever know the outeome since as Attorney General Moore testified

under cross-examination by the industry lawyers:

NYDOCS04264372 |
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Industry Lawyer: Did the states get documents?
Moore: Out of “the Kansas” case?

No, you guys — y’all folded.
You settled the case. You must have given ...

L. While no documents were actually preduced into the court records in Kansas or
elsewhere by the time of the MSA, Kansas local counsel was probably the first Plaintiffs’
counsel to review the 2,500 Liggett-only privileged documents which were physically delivered
to the Kansas courthousc pursuant to the second Kansas case. Kansas’ local counsel then sent
memoranda of whar he had reviewed to other Plaintiffs’ counsel even though he could not send
capies of the documents he had revealed. Kansas’ local counsel testified at the hearing:

To the best of our knowledge, I am the first person outside the tobacco
industry to ever view those documents. I'personally read every single page

of those documents and generated five reports regarding what those documents
reveaied.... Among the distinct projects that Kansas’ local counse] worked on
through its document review was we charted the relationship between the
tobacco industry lawyers and outside company operations. We charted the
work of the Tobacco Institute and its Committee of Council. We charted the
Liggett's so-called safer cigarette research, and we charted the attorney-
controiled funds that financed the operation of the Council for Tobacco
Research.

The quality and value of these Liggett only privileged documents was so
impressive that Xansas counsel determined that the release of the remaining
documents filed under seal was of critical importance. ... Yet, rather than
starting from the premise that these documents were pratected under the joint
defense privilege and that the documents were discoverahle only after a
document-by-document crime-fraud review, we started a detailed study of
whether the joint defense privilege could even be asserted at all in our state.

After intensive research into the question, we reached the conclusien that
the joint defense privilege does not exist in Kansas. We asserted this
never-before-litigated theory in connection with a motion to have all
documents thar were filed under seal released 1o Kansas’ counse! through
the enforcing of the Liggett I Seftlement. Although the specific challenge
would reach only the 2,500 documents that remained under seal, the
potential impact could have affected a pool of nearly 680,000 documents
that were present in the underlying litigation. Thus, while the first case was
under a discovery stay, we were laying the groundwark for the wholesale
release of the industry’s most sensitive secrets.

(Kansas Tobacco Arbitration hearing, pp. 82-84)

NYDOCS04254373 |
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Cne of the criteria in determining a full, reasonable fes award is the element of
risk. IF*'risk” is the most impenant criteria, (he political risk and the legal nsk at the time
Qutside Counse! wus cngaged was very high and the industry offered no evidenca 1o the contrary,
Atterney Generals Stovall of Kansas and Meore of Mississippi, and national 2ounse] Scruggs,
said the risk was substantial and that filing of Kansas’ lawsuit was a risky and courageous thing
| — T
fo do. Attorney Genernls Stovall and Moore, and National Counsel testitled i0 the importance of

bringing in Kansas, a Republican stute, into the tobacco fray, particuiarly with GOP presidential

nominee and Kansas aative Senator Dole, who had made public comments SXpressing skepticism

about the dangers of tobaczo,

Locking at a lodestar as a starting peint, Kansas counse! did not provide an LAY
S i
estimate or un accounting of hours worked an the cases. This failure hamperzd the deliberations
—_—
of the Punel. The industry estimated that there were 10,000 hours warked on the Kansas cases,
~ "
and Kansas counsz! estimated that this was 3 low number of hours actually worked. The role of » \ )

%I
Naticnal Counse: in this state was Yery prominent and active. Attorney Gererai Moore and

Narlonal Counse: Scruggs seughtout Xansas, and Nauonal Counsel Ness Motley was
instrumental in praviding counse! and monetary support for the Kansas effort. Loca) counse] did
: J“‘ - not have any out-of-pocket expenses, for example, and were a small 4-3 persor, Jaw rirm selected

g
R4 7 - T ) _
% s by Kunsas AG Stovall after several Kansas counsel rafused to take the case, Nutional Counsel
! -

Rice. however, testified that there wis more work spent by National Counsel in Kansas than in ’Z

/ .
several ather stares® That does nort rake away the effort or contribution of the Kansus case, as the
ippearance and testimony of AG Moore, National Counsel Scruggs and Rice at rae Kansas
hearing will illustrare. It does. however. clarify that Narional Counscl’prOVidcd most of the. . ’.3 ) )

personncl power and resourcas for the Kansas effore N

Tl

V
g
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In addition, National Counsel, played a key role in the negotiations which led to .
the June 20 Agreement. In these circumstances, we believe thar it is appropriate to reward
Outside Caunsel principally for the wark that was done on the national scene with a much
smaller partion of the fee award heing based on the work that both national and local counsel
actually did in the Kansas action.

In arriving at this decisjon, the undersigned analyzed the role of Ouside Counsel,
using the factors listed in the Johnson case. The J ohnson factors are identical to the criteria used
by the ABA and virtually every court when called upen o determine fees to be awarded in al]
manner of cases, Given our prior discussions of those factors. we do not feel it would be nseful
to set out an extended discussion of those factors or the weight given those factors,

The undersigned have reviewed the totality of thc'circumstanccs utilizing those
factors set out in Johnson and in the ABA ethics rules in consideration of what fees should be
awarded to Kansas Outside Counsel.

As nated above, it was estimated that Kansas private counsel — not including
Narional Counse! — spent a minimum of 10,000 hours working on the case. Applying a
generous hourly rate in Kansas, and applying a modest multiplier to this amount, the Panel began
with this analysis. It also took into consideration the fact that there was a contingency fec
contract validly entered inta, and negotiated at arms’ length, but that such contingent fee contract
provided only maximums, /.¢., :up 1o 25%." To the lodestar calculation was added a substantial
amount for the compensation of the work done by National Kansas Counsel, utilizing a

percentage calculation to arrive at a number.

NYDCCS042643773 |
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Utilizing all of these factors, the Panc] took into account the toraiity of the
circumstances, including the |odestar calculation and a reasonable percentage for national
counsel, in the setting of full, fair reasonable compensation.

The Panel thus concludes and awards a fee of $54,000,000 as fuil. fair reasonabie

compensation for Kansas outside private counsel.

S/

John Calhoun Wells, Chairman
S/

Hon. Charles B. Renfrew
S/

Harry Huge, Esq,

Dated: January __, 2000.

NYDOCS04264373 |



306 RULES ADOPTED BY THE SUPREME COURT

of disciplinary: complaint violate DR 6-101(A)2), and MRPC 1.2(c), 1.3, 1.4(h), and
1.16(d); mitigating and aggravating circumstances; panel recommends unpublished cen-
sure; public censure. In re Deeds, 254 Kan. 309, 864 P.2d 1194 (1993).

37 Attormev's dilatory ]nn("mg of estate matter violative of MRPC 1.3, 1.4, 1 16(a)(2),
32, and 8. () Rule 207 violation: other violations, pe neding complaints; iimposition of
dﬂmplmc suspended, supervised probation ordered. In zc']arksun 254 Kan. 406, 867 I".2d
278 (1994).

38, Attornev’s failure to remit client's portion in a collection matter, failure to keep
client informed, misrepresentations to client as to status of collection efforts, and causing
balance on trust account to repeatedly fall below amount due client violative of MRPC
1.3, 1.4(a), 1.5(d), 1.15(a), 4.1(a), and 8.4(c); aggravating and mitigating circnmstances;
one-vear supervised prubdhon with conditions. In re Wisler, 254 Kan. 600, 866 P.2d 1049
(]‘J‘M)

389 Attorney’s failure to file personal injury claim and blaming client for delav, thereby
i[lu\\"mL statute of limitations to run (rE".ultmg in client h(‘ln& gr.lnlul SUMIMATY Juc]gm( nt
in vuh‘:c‘rlneni malpractice claim); failure to inform client as to reduction in child support
income: failure to inform client as to hearing dates; and acceptance of retainer fee from
out-of-state client whom attorney knew he could not re present in divorce action violate
MRIPC 1.1, 1.3, 1.4(a) and (b), 1.16(d), 3.3(a)(1), and 8.4(d) and (g); Rule 207(a) and (h)
violations; disbarment and Rule 218 compliance ordered. In re Spears, 254 Kan. 904, 869
P2d 718 (1994).

40. Attornev's mishandling of four different probate estates and failure to timely file
[("” ‘Il”( rent fUrL(]t)'h]r(\ (]( \l)]l[ TCP([ \("rltlltl”n‘- d[l[l h]”]nb\ w hl(ll \\Ullld lTl(l'(.:l“ !U
the contrary, held to violate DR 1-102(A)(4), (5), and (6); 6-101(A)(3); dI]d J IUI(A)( )
and (3); Canons 1, 6, 7, and 9; and MRPC 1. 1 1.3, 1.4, 3.2, and 8.4(c), (d), and (g);
aggravating and mitigating circnmstances; two-vear suspension, discipline ]H‘Uh(l{[d and
supervised pmhahun ordered. In re Herman, 254 Kan. 908, 869 P.2d 721 (1994).

41, Attorney’s failure to file incorporation papers and retention of retainer paid to handle
such matter violate MRPC 1.3, 1. 4, 1.15, 1.16, and 8.4; other violations; disharment. In
re Jackson, 255 Kan. 542, 874 P.Qd 673 (1994)‘

42. Attorney’s mishandling of will and estate matter, failure to comnnmicate with elient,
failure to timely handle the matter, misleading the court as to the status of the probate
case, and failure to return the client’s file and retainer when requested violate MRPC
11,13, 14,115,116, 3.2, and 8.4; other violations; disharment. In re Jackson, 255 Kan.
542, 874 P.2d 673 (1994).

43. Attorney’s failure to timely file backmptey petition for clients, misrepresentations
to clients as to status of case, and mishandling of bankruptey ease violate MRPC 1.1, 1.3,
1.4, 115, and 8.4; other violations; disbarment. In 7 Jackson, 255 Kan. 542, 874 P.2d
673 (1994)

41 Attornev's mishandling of divorce case violates MRPC 1.3 and 1.4, and use of let-
terhend inili- ating allorney is in partnership with another when such is not the case violates
MRIC 7.50d); censure. In re Seck, 255 Kan., 552, 874 1'.2d 678 (1994).

45. ,‘\Hnme_\ s failure to notify client about the status of her case and the attornev’s
temporary suspension violates MRPC 1.4; other violations; indefinite suspension and Rule
218 compliance ordered. In re Nelson, 255 Kan. 555, 874 P.2d 1201 (1994).

A6, Attorney’s dilatory handling of three federal court eases violative of MRPC 1.1, 1.3,
1.4, and 3.2; failure to respond to inquiry from disciplinary authorities violative of Rule
207; two-vear supervised probation. In re Long, 255 Kan. 792, 877 P.2d 421 (1994).

47. Attornev found to have violated MRPC 1.1, 1.3, 1.4, 1.15, 3.2, 3.4(c), 4.3, and 8.4(d)
and (g) based on conduct in seven different complaints reflecting on attorney’s lack of
diligence and competence, miscommunication and lack of candor, and failure to return
unearned fees; failure to cooperate in disciplinary investigation; attorney currently on dis-
ability inactive status; indefinite suspension and Rule 218 compliance ordered. In re Jen-
kins, 255 Kan. 797, 877 P.2d 423 (1994).

RULE 1.5 Fees

(a) A lawyer's fee shall be reasonable. The factors to he considered
in (]t'f,vnnillillg the reasonableness of a fee include the fr:”t)wing:

Hous€ laxation
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(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the le-
(E‘HI S('T"i(,‘(’ 1)1’(!1)(*1"]}’;

(2) the likelihood, if apparent to the client, that the acceptance
of the particular employment will preclude other employ-
ment by the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circunm-
stances; ‘

(6) the nature and length of the professional relationship with
the client:

(7) the experience, reputation, and ability of the lawyer or law-
yers performing the services; and

(8) whether the fee is fixed or contingent.

(b) When the lawyer has not regularly represented the client, the
hasis or rate of the fee shall be communicated to the client, preferahly
in writing, before or within a reasonable time after commencing the
representation.

(¢) A lawyer's fee shall be reasonable but a comrt determination that
a fee is not reasonable shall not be presumptive evidence of a violation
that requires discipline of the attorney.

(d) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is
prohibited by paragraph (f) or other law. A contingent fee agreement
shall be in writing and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue
to the lawyer in the event of settlement, trial or appeal, and the litigation
and other expenses to be deducted from the recovery. Al such exXpenses
shall be deducted before the contingent fee is calculated. Upon con-
clusion of a contingent fee matter, the lawyer shall provide the client
with a written statement stating the outcome of the matter and, if there
is a recovery, showing the client’s share and amount and the method
of its determination. The statement shall advise the client of the right
to have the fee reviewed as provided in subsection (e).

(e) Upon application by the client, all fee contracts shall be subject
to review and approval by the appropriate court having jurisdiction of
the matter and the court shall have the authority to determine whether
the contract is reasonable. If the court finds the contract is not rea-
sonable, it shall set and allow a reasonahle fee.

(f) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) Any fee in a domestic relations matter, the payment or
amormt of which is contingent upon the seciving of a divorce
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or upon the amount of alimony, support, or property set-
tlement: or
2) a contingent fee for representing a defendant in a criminal
case; or
(3) a contingent fee in any other matter in which such a fee is
precluded by statute.
(g) A division of fee between lawvers who are not in the same firm
may be made if the client is advised of and does not object to the
participation of all the lawvers involved, and the total fee js reasonable,

(h) This rule does not prohibit payvments to former partners or as-
sociates or their estates pursuant to a separation or retirement agree-
ment.

Kansas Comment
Origin

Rule 1.5 a5 adopted contains 1.5(a) and (b) as promulgated in the Madel Rules. (¢),
(d) and (e) have been modified. The Kunsas Committee recommended adoption of Model
Rule 1.5 with no changes. Rule 1.5 as adopted followed & study of attorney fees bv a
special committee of the Kansas Judicial Couneil formed pursuant to Concurrent Reso-
lution 5053 of the Kansas House of Representatives adopted April 8, 1986. The rule as
finally adopted took into consideration Model Rule 1.5, the Kansas Committee recom-
mendations and the recommendations of the special committee of the Kansas Judicial
Council.

Basis or Rate of Fee :

When the Jawver has regularly represented z client, thev ordinarily will have evolved
an understanding concermng the basis or rate of the fee In a new client-lawver rela-
tonship, however, an understanding as to the fee should be promptly established. It is
Dot necessan to recite all the factors that underlie the basis of the fee but onlv those

basic rate is ap hourly charge or a fixed amount or an estimated amount, or to identify
the factors that may be taken into account in finally fidng the fee. When developments
oceur during the representation that render an earlier estimate substantia.liy inaccurate,
a revised estimate should be provided to the client. A writter, statement concerning the
fee reduces the possibilit of misunderstanding Furnishing the client with 4 simple mem-
orandum or a copy of the lawver's customary fee schedule is sufficient if the hasis or rate
of the fee is set forth,

Terms of Pavment

A lawver mav require advance payment of a fee, but is obliged to return any unearned
portion. See Rule 1.16(d). A lawver mayv accept property in pavment for services, such
as an ownership interest in an enterprise, providing this does not involyve acquisition of
& proprietary interest in the cause of action or subject matter of the litigation contrary
to Rule 1.8(j). However, 4 fee paid in property instead of monev may be subject to special
serutiny because it involves questions concerning both the vaiue of the services and the
lawver's special knowledge of the value of the property.

An agreement may not be made whose terms might induce the lawver improperly to
curtail services for the client or perform them in 4 way contrary to the client’s interest.
For example, » lawver should not enter into an agreement whereby services are to be
provided onlv up to 2 stated amount when it is foreseeable that more extensive services
probably will be required, unless the situation is adequately explained to the client. Oth-
erwise, the client might have to bargain for further assistance i1, the midst of a proceeding
or transactior.. However, it is proper to define the extent of services in light of the client's
ability to pav. A lawver should not exploit a fee arrangement based primarily on hourlyv
charges by using wasteful procedures. When there is doubt whether 4 contingent fee is




