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MINUTES OF THE HOUSE FINANCIAL INSTITUTIONS
The meeting was called to order by Chairperson Ray Cox at 3:30 p.m. on February 21, 2000 in Room
527-S of the Capitol.

All members were present:

Committee staff present: Dr. Bill Wolff, Legislative Research
Bruce Kinzie, Office of Revisor
Maggie Breen, Committee Secretary

Conferees appearing before the committee: Steve Rarrick, Office of the Attorney General
John Pinegar, Direct Marketing Association

Others attending: See attached

Chairman Cox said the committee would work HB 2825 - Consumer Protection, prohibiting obtaining or
submitting check without consent.

Steve Rarrick, Office of the Attorney General, handed out an amendment to HB 2825. (Attachment 1) He
said there had been previous discussions on what the words negotiable “paper” mean. His office thinks it
ought to be changed to negotiable “instrument or payment order.” K.S.A. 84-4a-103 talks about payment
orders that can be submitted to another bank electronically, orally, or in writing. Also, line 14 of the
amendment removes the word “bankcard” and inserts the words “share or similar” account. He thinks this
language will properly address the issue. He said he’d had discussions with Bruce Kinzie and the Kansas
Bankers Association, and it was thought that an amendment was not necessary for “expressed written
authorization.” In fact, it was thought that if language was drafted, it would be more limiting than it is right
now.

Chairman Cox asked Doug Lawrence if he wanted to address the committee. Mr. Lawrence deferred to John
Pinegar, the Direct Marketing Association. He handed out a suggested amendment. (Attachment 2) He said
his position remains the same that it has over the past several years and that is for the Kansas law to reflect
the federal law. The three criteria the federal law requires to get a verifiable authorization are: expressed
written authorization, independent third party verification, or a tape recording. Under the federal act, this
information is available to the financial institutions prior to the withdrawal being made, if the financial
institution requests the information. His suggested amendment deletes the words “written authorization™ and
inserts the words “verifiable authorization in compliance with 16 CFR 310.3." He said his organization just
wants to follow the federal law, which they and all legitimate telemarketers are now doing.

Chairman Cox asked what the committee’s pleasure was.

Representative Burroughs made a motion to pass out the bill favorably with the amendments presented by
Steve Rarrick.

Representative Tomlinson said he would be happy to second it but it would be better to vote on the
amendments first. Chairman Cox agreed.

Representative Burroughs retracted his original motion and made a motion to adopt Steve Rarrick’s
amendment to HB 2825. Representative Tomlinson seconded the motion. The motion carried.

Representative Burroughs made a motion to pass out HB 2825 favorably as amended. Representative Flora
seconded the motion.
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individuals appearing before the committee for editing or corrections. Pagc 1of2



CONTINUATION SHEET

MINUTES OF THE FINANCIAL INSTITUTION, Room 527-S Statehouse, at 3:30 p.m. on February 21,
2000.

Representative Humerickhouse said he is really concerned about what the bill would do to people that are
doing business in the state legitimately and with the number of hoops we are expecting them to jump through,
in order to try to catch the bad guy, who probably won’t ever get caught. He thinks it’s adverse to the business
climate in the state. He said he would be voting against the motion.

Representative Mayans said he agrees with Representative Humerickhouse. He does not think it is good
public policy and thinks it would be interfering with businesses trying to do their job. He said he will be
voting against the motion.

Representative Grant said he agreed with his two colleagues. To catch one bad guy, we go out and try to
blanket everybody. What he’d like to see, if the motion goes down, is for the AG’s office, the banking
people, and the people that this affects to get together and work out a compromise of some kind. Then they
could come back in here and everyone would be happy. He apologized to Representative Ray for having to
vote against the bill but said he thinks we’re putting too much of a burden on the people out there that are
going to have to cope with it.

Chairman Cox called for a voice vote and was in doubt of the outcome so he asked for a show of hands vote.
There was a tie vote with 8 yes and 8 no votes. The motion failed.

Representative Sharp made a motion to approve the February 14 minutes as written. Representative Grant
seconded the motion. The motion carried.

The meeting adjourned at 3:56 p.m.

The date of the next meeting will be announced at a later date.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted to the
individuals appearing before the committee for editing or corrections. Page 20f2
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Session of 2000

HOUSE BILL No. 2825
By Committee on Financial Institutions
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AN ACT relating to consumer protection; prohibiting certain acts.

Be it enacted by the Legislature of the State of Kansas:
Section 1. (a) No supplier shall obtain or submit for payment a check

draft or other form of negotiable!paper drawn on a person's checking,

- instrument or payment order

savings‘er-bankeard account without the consumer's express written
authorization. '

(b) A violation of subsection (a) is an unconscionable act within the
meaning of K.S.A. 50-627, and amendments thereto.

(c) This section shall be part of and supplemental to the Kansas con-
sumer protection act.
Sec. 2. This act shall take effect and be in force from and after its
publication in the statute book.

, Share or similar
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9 AN ACT relating to consumer protection; prohibiting certain acts.
10 . : o '
11  Be it enacted by the Legislature of the State of Kansas:
12 Section 1. (a) No supplier shall obtain or submit for payment a check,
13  draft or other form of negotiable paper drawn on a person’s checking,
14 savings or bankcard account without the consumer’s express jwet

15 .authodzatienr . 2 ' _ E , ‘ _
16 (b) A violation of subsection (a) is an unconscionable act within the

17 meaning of K.S.A. 50-627, and amendments thereto.

18 (c) This section shall be part of and supplemental to the Kansas con-
19  sumer protection act. : '

{ 20 Sec. 2. This act shall take effect and be in force from and after its
21  publication in the statute book.
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(t) Telemarkeler means any person wha, in connection

with telemarketing, initiales or receives telephone calls to

or [rom a customer.

() Telemarketing means a plan, program, or campaign
whicif conducted to induce the purchase of goods ov
servicls by use of one or more telephones and which
involves more than one interstale telephone call. The

term does not include the solicitation of sales through the
mailing of a catulog which: contains a written description

or fllustration of the goods or services offered for sale;
includes (he business address of the seller; includes
multiple pages of written material or illustrations; and
has been issued not less frequently than once a yeat,
when the person making the solicitation does not solicit

customers by telephone but only receives calls initiaked by

customers in response to the calalog and during those
agf's Lakes orders only withoul further sollcitation, For

$urposes of the previous sentence, the term “furthér . . .

*solicitation” does not Include providing the customer -

with information about, or attempting to sell, any other .

item included in the same catalog which prompted the
customer’s call o In a substantially similar catalog. .-

310.% Daceptive telemarketing acls or pngticés.

(a) Prohibited deceptive telemarketing acts of practices.

It §s 2 decaptive telemarketing act or practice and a
violatlon of this Rule for any seller or telemarketer lo
endage in Lhe following conduct:

(1) Before a customer pays for goods or services

offered, failing to disclose, in a clear and conspicuous o

manner, the following material informalion:

(i) The total costs to purchase, receive, or use, andthe

 quantity of. any goods or services that are the subject
»@of the sales oifer: L. 8

® (i) All material restrictions, limitations, or conditions .
* to purchase, recelve, or use the goods or services that ..

are the subject of the sales offer. - . . -
(i) If the seller has a policy of not making refunds,
cancellalions, exchanges, or repurchases, a statement
informing the customer that this Is the seller’s policy

abebt a refund, cancellation, exchange, or repurchase

polity, a stalement of all tnaterial terms and conditions

of such palicy;

or,:athe geller ar telemarketer makes a yepresentation

[

(iv) In any prige promotion, the odds of being able to
receive the prize, and if the odds are not calculable in
advance, the factors used in calculating the oddy; that
no purchase or payment is required to win 2 prize or 10
pasticipate in a prize promotion; and Lhe no purchase/
no payment method of participating in the prize promo-
tlon with either instructions on how to parlicipate or
an address of local or tollfree telephonc number to
which customers may write or call for information on
how to parlicipate; and

(v) All matenial eosts or conditions (o receive or redeem
a prize that is the subject of the prize promotion;

(2) Misrepresenting, directly or bylimp}ication, any of

" the following, material information:
(i) The tolal costs Lo purchase, receive, or use, and the

quaatity of, any goods or services that are the subject
of a sales offer; . ;
(1) Any material restriction, limitation, or condition to
purchase, receive, or use goods or services that are the
subject of a sales offer; o

(iii) Any material aspect of the performance, efficacy,
nature, or central characteristics of goods or services

that are the subject of a sales offer;

. (iv) Any material aspect of the niature or terms of the

seller’s refund, cancellation, exchange, or repurchase
polit:ies: . SR

(v) Any material aspecl of a prize promotion including,
but not limited to, the odds of being able to reccive a
prize, the nature or value of a prize, or that a purchase
or payment is required to win 2 prize or to participate
in a prize promotion; .

(vi) Any material aspect of an investment opportunity

including. but not limited to, risk, liquidity, earnings

potential, or profitability; or

. (vii) A sellex's or tglem_arkgter's alfiliatlon wilh, or
" endorsement by, any government or thirdparly

organization;

3) OBtai:'iing ;')r_ fl!..l“bmilliﬁﬂ for lpaymcn! n check, draft,

or other form of negotiable paper drawn ona person’s

" checking, savings, sharc, or similar acéouint, without

that person’s express verifiabe authorization. Such
authorization shall be. deemed verifiable if any of the
following means are employed:

(i) Express written authorization by Lthe cuslomer,
which may Include the customer's signature on the
negotlable instrument; or

33
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{1} Eapress oral authorization which is tape recorded
and made available upon request to the customer's
bank and which evidences clearly both the customer’s
authorization of payment for the goods and services
that are the subject of the sales offer and the cus-
tomer’s receipt of all of the following information:
(A) The date of the draft(s);
{B} The amount of the draft(s);
(C) The payor's name; '
(D) 'The number of draft payments (if more than one);
(E) A telephone number for customer inquiry thal i
answered during normal business hours: and

F) The dJale of the customer's oral authorization; of
(iff) Written confirmation of the transaction. sent to &
the customer privr lo submission for payment of the
custamer’s check, draft, or other form of negoliable
paper, thatinc| udes: ,

(A) All of the Information contained in 310.3(a)

(A)GYAMF) and
~ (B) The procedures by which the custoyner can obtain

the eunfirination is [naccuraty; and

)
. % a refund from the seller of tele;narkc'ter in the event

(4) Making a [alse or misleading statement to induce
any person to pay for goods or sefvices.

{b) Assisting and facilitating, It is 2 deceptive telemarket:
ing act or practice and a violation of this Rule for a
person to pravide substantial assistance of support to

any seller or telemarketer when thal person knows or
consciously avolds knowing that the seller or telemarketer
is cngaged in any act of practice that violates 310.3(a)

or (¢), or 310.4 of this Rule.

(c) Credit card laundeiing. Exceptas expresely permitted
by the applicable ceedit card system, it is 8 deceptive tele:
marketing act ar practice and 2 violatibn of this Rule for:

{1) Amerchant to present Lo or deposil Into, or cause
another to present Lo or deposit into; the credit card
system for payment, a credit card sales draft generated
by a telemarketing transactioh that is not the result of
a tefemarketing credit card transaction between the
cardholder and the mevchant;

(2) Any person 1o employ, solicit; or otherwise cause a
merchant or an employee. representalive, or agent of
the mcrchant, to present o oF deposit into the credit
card system for payment, 3 credit card sales draft gener:
ated Ly 2 telemarkeling transaction that s pot the

result of 3 telemarketing ciwwit card transaction
helween the cardholder and the merchant; or

(3) Any person {0 obtain access Lo the credit card
syslem through the use of 2 business relationship or
ap affillation with 3 merchant, when guch access is not
aulhorized by the merchant agreement of the applica
ble credit card system.

3104 Abusive telemarketing acts or practices.

(a) Abusive conduct generally. 1tl6 an abusive telemarketing
act of practice and a violatlon of this Rule for auy sclier or
telemarketer to engage in the following conduct:

(1) Threats, intimidation, or the use of profane or
obscene language;

(2) Requesting or veceiving payment of any fee or
consideration far goods or services represented to remove
derogatory information from, of imprové, 3 person’s
credit history, credit record, or credil rating until:

(i) The time frame in which the seller has represented
all of the goods or sexvices will b provided to that
peréon has expired; and

(i{) The séllar has provided the person with documen:
(ation in the [orm of a consumer report from & consumer
yeporting dgenty Jemmonstrating that Ahe promised
results have been achleved, such report having been
issued more than «ix month after the results were
achieved, Nothing in this Rule thould be construed Lo
affect the requirement in the Fair Credit Reporting
Act, 15 US.C. 1681, that a consumer report may only
be obtained for a specified permissible pucpose:

(3) Requesting or receiving payment of any fee or
consideration from a person. for foods or services
represented to recover of otherwise assistin the return
of money or any other item of value paid-for by, or
promised to, that personin a previous telemarketing
transaction, until seven (7) business days after such
moncy 0f other item is delvered to that person. This
provision shall not apply to goods or services provided
to a person by 2 licensed attorney; of

(4) Requesting ot receiving payment of any fee ot
consideration In advance of obtaining 2 Joan or other
extenston of credit when the seller or relemarketer has
guarantecd or represented a high likelihood ol success
in obtaining or arranging a loan or other extension of
eredit for 3 person.




