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Date

MINUTES OF THE HOUSE KANSAS 2000 SELECT COMMITTEE.

The meeting was called to order by Chairperson Kenny Wilk at 1:30 p.m. on February 18, 1999 in Room
526-S of the Capitol.

All members were present except: Representative Larry Campbell - excused
Representative Nancy Kirk - excused
Representative Vern Osborne - excused

Committee staff present: Alan Conroy, Legislative Research Department
Jim Wilson, Revisor of Statutes
Janet Mosser, Committee Secretary

Conferees appearing before the committee: Connie Burrow, Kansas Department of Transportation
Paul Wilson, Executive Director, Kansas Association of
Public Employees
Claude Lee, Attomney, State of Kansas
Bill Shirk, Ellsworth Correctional Facility
Lorena Thomas, Kansas State University
Patricia Henshall, Office of Judicial Administration

Others attending: See attached list

Chairperson Wilk informed the Committee that the pay reform legislation was introduced today and the
Committee should have copies of the bill by the end of the meeting. He assured the Committee that there
would be ample opportunity for hearings on the bill.

Connie Burrow, Kansas Department of Transportation addressed the Committee and expressed her
concerns on performance-based pay, defined contribution retirement, and elimination of civil service
(Attachment 1).

Paul Wilson, Executive Director, Kansas Association of Public Employees, shared with the Committee
issues, both positive and negative, raised in the bill explainer (Attachment 2). Mr. Wilson requested and
was granted permission to read the testimony of an employee who wished to remain anonymous
(Attachment 3). Finally, Mr. Wilson informed the committee that he was provided anonymously a copy
of a Supreme Court case purportedly dealing with changes to the civil service system and asked
Chairperson Wilk how he would like to deal with this anonymous submission. Due to the interest of the
Committee, copies of the case were distributed (Attachment 4).

Claude Lee, Attorney, State of Kansas, shared with the Committee his concern that if the bill passes the
result would be a decline in the quality of work of state employees, an increase in labor costs, and the
beginning of the slow undoing of a successful system (Attachment 5).

Bill Shirk, Ellsworth Correctional Facility, addressed the Committee about his concern that the progress
the State has made in the past several years toward eliminating racial and sexual discrimination and sexual
harassment in the work place would be lost if the bill is passed (Attachment 6).

Lorena Thomas, Kansas State University, expressed her concern about eliminating longevity pay and
allowing managers to determine pay increases (Attachment 7).

Patricia Henshall, Office of Judicial Administration, expressed her appreciation for the Committee’s
interest in the problems with Judicial Branch compensation but asked that, since the Judicial Branch has
limited personnel staff, the challenge of pay reform the bill assigns to the Judicial Branch be given to
agencies, such as the Department of Administration, with more resources (Attachment 8).

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted

to the individuals appearing before the committee for editing or corrections. Page 1



Chairperson Wilk adjourned the meeting at 3:00 p.m.

The next meeting is scheduled for February 22, 1999.

Unless specifically noted, iic mdividual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted

to the individuals appearing before the committee for editing or corrections. Page 2
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KANSAS PERFORMANCE 2000

PRESENTATION OF CONNIE BURROW
BEFORE THE HOUSE SELECT COMMITTEE
FEBRUARY 18, 1999

Good afternoon ladies and gentlemen. I am Connie Burrow from Allen County. I work

for the State Of Kansas as a Senior Engineering Technician in the Department of
Transportation, in Jola.

Change is part of daily operations at KDOT and I believe in positive employee
participation to resolve problem areas. As your employee for 33 years, [ appear today, to

express my concern on “Performance Based Pay”, “Defined Contribution Retirement”
and elimination of “Civil Service”.

¢ I am against a “Performance Based Pay” proposal of a three-step system. Employees
need yearly rewards for satisfactory performance. It gives positive reinforcement for
a job well done. “Exceptional” ratings did not work in the past and I do not believe
they will ever work in government, due to the nature of our jobs. We respond to the
needs and schedules of others. This eliminates employee control over daily
operations, if you want “response” as a high priority in state government.

Trimming the state work force to a minimum and increasing workloads has truly
affected our daily operations. My supervisor is administering over 100 contracts
from our office, is on the phone constantly, answering questions and I have been
working 10-hour days for 2 years. To depend on evaluations for so much during such
heavy workloads is very difficult. Evaluations take considerable time to prepare and
are considered low priority in relation to his many other concerns.

Our current system, feedback sessions, is no different than most supervisors have
been using for years with one exception. Written documentation of goals, areas in
need of improvement and mention of work well done is required. Prior to this
system, feedback was given verbally. Oral feedback is still the predominant way that
performance is communicated to employees. Only a portion of this oral
communication is put into writing in the evaluation.

Exceptional ratings cause serious competition in the workplace. Employees want to
please and will compete strenuously for promotions. I’'m sure you feel this is exactly
what you want. [ can assure you that this is the exact opposite of what we need. The
state has spent considerable time and efforts on Kansas Quality Management Teams
and training employees to problem solve into the way we do business. As a “Team
Leader”, I know that this training works and the answers I get from my team is
definitely better than any one individual’s.

Kansas 2000 Select Committee
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Management chose to begin KQM training and I am proud to be a part of positive
moves to improve services. There is a long way to go to complete training and
selling others on this process but it’s worth it. When employees compete, they stop
helping and training each other. Sharing of communication, experience and
knowledge are powerful tools to be used for “personal gain” or “as a positive team
player”. Please consider carefully which avenue you choose to follow.

¢ Being a responsible employer means making sure that your employees have a decent
retirement package. I am against converting to a “defined contribution” retirement
system. Employees may invest through deferred compensation for higher personal
benefits and should be encouraged to do so. There are many people incapable of
managing money and that includes many professional people.

Should employees fail to manage their own retirement funds, they can become
dependant on government programs to care for them. Taxpayers should never have to
care for people that employers failed to provide for, just to “cut the bottom line”!
Would you be willing to accept the same retirement package as your employees?

¢ To consider dismantling Civil Service is incomprehensible to me. It is a fair and just
system. It eliminates unfair treatment and provides an avenue to handle a problem
when it arises. If you are concerned about employees as “people”, you will see that
“fair treatment” remains or be prepared for high turnover rates. Quality employees
are your best assets.

In five minutes, I can not give positive solutions and tell you how we feel. I will fight to
keep my place of employment a positive and productive environment and I would hope to
have your backing. Use your employees to help solve your problems through Kansas
Quality Management. It works and it does not cost $80,000.00 to initiate, as the study of
the Kansas pay plan did.

Attached to my presentation are pictures of our work place. There are no frills or
luxuries, as you will see. Benefits are important and mean a great deal to employees.

Thank you for the opportunity to express my point of view and may you arrive at a
decision that continues to provide a quality workforce for our state.
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The KNansas Association of Public Einployees
1300 SW Topeka Blvd., Topeka,KS 66612
(785) 235.0262 or (800) 232.KAPE / Fax (785) 2353920
FPE / AFT / AFL.CIO

Testimony of Paul K. Wilson, Executive Director
Kansas Association of Public Employees, KAPE/AFT, AFL-CIO
Before the House Select Committee on KP-2000

Delivered February 18, 1999

Good afternoon Chairman Wilk and members of the committee. My name is Paul Wilson and I
am the Executive Director of KAPE. I'm here today to talk to you about the provisions of Kansas
Performance 2000 and the concerns those provisions raise among your employees. More
specifically I want to talk a little bit about the issues which were raised within the bill explainer
you were kind enough to provide on Tuesday. As chairman Wilk predicted, there are parts that
KAPE likes and parts that we don't believe are in the best interests of our members or the other
citizens of the State of Kansas. I have tried to briefly summarize KAPE's position on some of the
specifics contained in that document, and will have additional comments when an actual bill draft
is available.

The first issue that concerns us arises regarding the points made in the two overviews titled
"Current State Employee Compensation System", and "Proposed Improvements Through a
Performance Based Pay System".

All of the bullet points listed emphasize alleged negative elements of the current plan and positive
elements of the proposed plan. I intend no disrespect for whoever prepared this explainer, but if
the determination has already been made that the current plan can't work, I am wasting my time
and yours by being here. I don't believe, however, that the committee has made such a
determination, and I hope that through the information I provide to you today, I can show you
how KAPE arrives at its position. Please turn to the first attachment to my testimony. It is a
page I copied from the current statutes and its numbered 133. This is a copy of the law governing
the creation of the current pay plan and I direct your attention to subsection (b) of that statute.

As you can see, the tools you are being asked to design which are necessary to establish a pay
plan, refine that plan, respond to market conditions, attract and retain good employees, and to
remain competitive in the labor market are already in place in the current law. But they won't
work if they are not used as intended.

Next I ask you to turn to my second attachment which is a copy of one of the current civil service
regulations regarding evaluations. I specifically direct your attention to subsections 1 and 2 in the
left column and subsection (b) in the right column. These regulatory provisions again give the
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state all the tools they need to accomplish all of the goals outlined in the "Proposed
Improvements" sought after in the "Pay For Performance" alternatives being considered. Again,
however, they won't work if they are not used as intended. You are now being asked to reinvent
a state employee compensation system, and if your statutory directions under that system are not
followed any better than the current ones, it won't work either. I recognize that conducting
worthwhile salary surveys entails a lot of work. But failure to conduct those surveys results in
pay rates which accomplish none of the recruitment, retention, and equity goals desired of any
good pay plan. We are seeing the dividends of those failures in the state's difficulty to retain or
attract certain types of skilled employees. I submit that is not the fault of any shortcoming within
the pay plan, but a failure to keep it current. Designing a revolutionary new pay plan won't
remedy that problem.

As you have heard from me before, KAPE believes the current plan is the product of refinement
over the course of the years. And while it certainly needs further refinement, it should not be
discarded in its entirety. Many of its elements make perfect sense in a political workplace and
should be retained. It does, however, need to be applied as it was intended, and if it were, many
of the goals of this committee could be easily achieved.

In fairness, I want to acknowledge the inclusion of language in the bill explainer that KAPE views
as positive. Those include the repeal of the Retirement Reduction Act, providing each employee
with an annual statement of the total value of their compensation package, opportunities for
career training and advancement, and a proposal which contains consideration of geographical
recruitment and retention compensation differentials.

Thank you for the opportunity to appear and I will be happy to answer questions.



CIviL SERVICE

75-2938

293, § 28; L. 1995, ch. 234, § 22; Re-
1. 1996, ch. 243, § L; July 1.

936, 75-2937.

&y: L. 1941, ch 358, §§ 12, 13; Re-
L. 1972, ch. 332, § 97; July 1.

5.2938. Classified service; assignment
psitions to classes; titles and descriptions
classes; assignment of classes to ranges;
ﬁ wage f:cﬁ;a]m-v surveys; delegation
lof assignment of positions; schedule of salary
mnd wage ranges and steps; approval of gov-
or. (a) Except as otherwise provided in the
ansas civil service act, the director of personnel
ices, after consultation with the heads of state
ncies or persons designated by them, shall as-
each position in the classified service to a class
according to the duties and responsibilities
thereof. Titles shall be specified by the director
for each such class for use in certifying the names
of persons for apgointment under this act. A de-
scription of the duties and re?onsibﬂjties with
suitable qualifications required for satisfactory
performance in each class shall be specified by the
ﬁfrector. The classes and titles so specified and
described shall be used for: (1) Original appoint-
ments ; (2) promotions ; (3) payrolls ; and (4) all
other recorcE affecting the status of persons in the
classified service. Each class when approved or
‘modified and approved as modified by the gov-
ernor shall take effect on a date or dates specified
by the governor. After consultation with the di-
rector of the budget and the heads of state agen-
cies or persons designated by them, the director
shall recommend changes in classes from time to
time, and such changes, when a proved or mod-
ified and approved as modified Ii) ' the governor,
shall take effect on a date or dates specified by
the governor.

(b) The director of personnel services shall
recommend to the governor the assignment, and
from time to time the reassi ment, of each class
to a specified range approved or modified and ap-
proved as modified by the governor, the same
shall become effective on a date or dates specified
by the governor. In adopting or revising any plans,
the governor shall give consideration to pertinent
rates in other public and private employment in
the aﬁ?ro riate labor markets, and for this pur-
Pose the director shall have made periodic wage
and salary surveys with one survey to be con-
ducted each year. The results of such survey and
recommendations for revisions in the pay plan are

to be forwarded to the governor, the secretary of
administration, the director of the budget and the
legislature. The recommendations shall give con-
si(iration‘ and weight to survey results, to changes
in the cost-of-living and to proper internal align-
ment of the various job classes. The director may
use the results of other appropriate surveys con-
ducted by public or private agencies in lieu of or
in addition to surveys authorized to be conducted
under this subsection.

(c) The secretary of administration may del-
egate the authority to assign positions in the clas-
sified service to a class according to the duties and
responsibilities thereof to the appointing author-
ity. Such delegation shall specify the particular
classes, ranges, and schedules authorized. Ap-
pointing authorities delegated such assigning au-
thority shall make monthly reports of assigning
transactions to the director of personnel services.
Any delegation of such authority is subject to re-
view by the secretary of administration who may
modify any delegation made in order to ensure
consistency with the state classification plan and
may withdraw the delegated authority from the
appointing authority upon evidence of improper
use of such authority by the appointing authority.
The decision of the secretary of administration in
regard to the withdrawal of such delegated au-
thority shall be final.

(d)  After consultation with the director of the
budget and the secretary of administration, the
director of personnel services shall prepare a pay
plan which shall contain a schedule of salary and
wage ranges and steps, and from time to time
changes therein. When such pay plan or any
change therein is approved or modified and ap-
proved as modiﬂef iy the governor, the same
shall become effective on a date or dates specified
by the governor and any such modification,
clziange of date shall be in accordance with any
enactments of the legislature applicable thereto.

(e) The classes and ay plan for the classified
service as approved by tﬁe governor shall be used
by the director of the budget in preparation of the
budget.

(f) Whenever any appropriation or other act
specifies any pay plan or any change, limitation or
condition upon the pay plan, personnel or policies
of the state or any state agency, such appropriation
act or other act shall control the provisions of this
section to the extent of their application thereto.

- History: L. 1941, ch. 358, 514; L. 1953, ch.
375, § 52; L. 1972, ch. 332, § 60; L. 1975, ch. 438,

133
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1-7-8 and 1-7-9. Reserved,

1-7-10. Performance reviews, (a) The a‘p-
pointing authority shall have performance reviews
conducted for each employee under the authori-
ty’s jurisdiction in the classified service. The per-
formance review shall be used to review the ef-
fectiveness of each employee and to ensure that
the employee’s performance is consistent with ba-
sic employee performance principles and prac-
bces.

(1) The supervisor and employee shall negoti-
ate priority outcomes at the beginning of a review
period and any time priority outcomes change. In
case of disagreement, the decision of the super-
visor shall prevail,

(2) Each employee shall be given an opportu-
nity to add comments to the performance review
at each feedback session. The employee shall be
given a cm}py of the performance review at the be.-
ginning of the review period and each time a feed-
back session is conducted or priority outcomes
change. The appointing authority shall encourage
performance review feedback sessions for em-
ployees at least quarterly.

(3) The performance review of each employee
shall be completed by the employee’s immediate
supervisor, or by another qualified person or per-

sons designated by the a pointing authority. A
gualiﬁed erson is one who is familiar with the
uties and responsibilities of the employee’s po-
siion and with the job performance of the em-
ployee.

(4) A rating shall be assigned to the perform-
ance review, at least annually, in the manner re-
quired, and on the forms prescribed by the direc-
tor. The appointing authority may give a special
performance review rating for any employee at
any Hme.

(5) Each employee shall be given the oppor-
tunity to sign the employee’s performance review
as evidence that the employee has been informed
of the performance review rating; that signature
shall not abridge the employee’s right of appeal if
the employee disagrees with the rating, Failure of
the employee to sign the performance review shall
not invalidate the rating.

(b) Subject to provisions of K.S.A. 75-2949e,
two consecutive performance review ratings of
less than satisfactory may be utilized as a basis for
demotion, suspension or dismissal of the em-
ployee.

(c) If the performance review rating assigned
to a probationary employee at the end of the pro-
bationary period is less than satisfactory, the em-
ployee shall not be granted permanent status.

(d) Any employee entitled to appeal a rating
may do so within seven calendar days after being
informed of the rating. After the period of seven
calendar days for filing appeals has expired and if
no appeal has been filed, the appointing authority
or the authority’s designee shall review the rating,
shall make any changes deemed necessary, shall
sign the performance review, and shall have cop-
ies of the entire review transmitted to the em-
ployee, the employee’s official personnel file, and
to the reviewer or reviewers as the appointing au-
thority deems necessary. If the appointing au-
thority makes any change in the rating, or adds
any comment on the performance review, the re-
view shall be returned to the employee to be

signed again, and the employee, if eligible to ap-
peal the rating, shall again have seven calendar
days to file an appeal to the appointing authority.
Final results of the performance review shall be
submitted to the director. This regulation shall be
effective on and after December 17, 1995. (Au-
thorized by K.S.A. 1994 Supp. 75-3747; imple-
menting K.S.A. 1994 Supp. 75-2943, as amended
by 1995 SB 175, § 8; effective May 1, 1983;
amended May 1, 1984; amended, T-86-17, June
17, 1985; amended May.1, 1986; amended, T-1-
7-27-89, July 27, 1989; amended Nov. 20, 1989;
amended Dec. 17, 1995.)
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I am a 17 year employee of a state agency and | am thankful for the opportunity to provide my
thoughts to the Select Committee on Kansas Performance 2000. | would like to appear in person
to give you my comments but | am afraid to do so because of actions that have been taken within
my agency to employees who have expressed themselves.

One part of the plan that concerns me is the pay for performance element based on my
supervisor's evaluation of my work. We have an evaluation process which calls for discussions
between the employee and the supervisor to set goals and objectives, set Priority Outcomes,
establish standards of performance, and calls for periodic feedback sessions so employees know
if they are meeting management's performance expectations. | received my annual evaluation
within the past three weeks and | was rated as satisfactory.

The state evaluation plan says | am to sit down with my supervisor at the beginning of my rating
period to discuss and "negotiate" my Priority Outcomes. But my outcomes were never negotiated
or even discussed. They were left on my desk to sign and return to my supervisor. The plan also
says that my supervisor and | should sit down together quarterly in feedback sessions to review
my performance and discuss possible corrective actions which should be made if necessary. |
have never participated in any feedback session since this evaluation system was implemented
several years ago. In fact, when | received my annual evaluation this year it was laying on my
desk in an envelope, and has not even been discussed yet.

The plan also contains feedback criteria but every one of them is so generalized that | could be
evaluated as satisfactory, unsatisfactory or exceptional as my supervisor wishes, and have
nothing measurable | could point to as an appeal to his decision. There is nothing marked on my
evaluation to show that | haven't met or exceeded every one of my Priority CQutcomes. In fact,
there were comments that my work resulted in faster deposits of agency fees into the state
General Fund. Yet | was only rated as satisfactory, and there is nothing | can use as evidence to
appeal for an exceptional rating.

In short, we have an evaluation system in place that could measure employee performance but it
simply isn't used properly. And second, | am greatly concerned that the legislature is considering
a plan to tie my personal pay raises to the evaluation system. Why pass a new law to reinvent
what already exists? My suggestion is that managers use the current system as it was intended.
Then, and only then, if it doesn't work should changes be considered. Thank you.

Kansas 2000 Select Committee
Meeting Date _Z- /8% 3
Attachment T



SUPREME COURT OF KANSAS VoL.

r 4

AITHEHMENT

| VoL. 245 JANUARY TERM, 1989
Western Casualty & Surety Co. v. Trinity Universal Ins. Co. S

Darling v. Kansas Water Office

No. 62,249

Davib DaRLING, et al., Appeﬂees/Cmss-Appellants, v. KANsas
: ' ' WATER OFFICE, Appellant/Cross-Appellees, and Davip Dan.
i LING, et al., Appellees/Cross-Appellants, v. Josern F. Hankins,
S CEANE AR et al., Appellants/Cross~Appellees.
(174 P.2d 941)
S‘YLLABUS BY THE COURT

.
at

Y ,\jgﬁ} s =000

J-18-99

256 (1988). Appeal fro : . 1. CIVIL SERVICE—Property Interest in Public Employment—Deprivation of
Judgment of the 5 j Interest—Due Process. While the Kansas Legislature may elect not to confer a
ept g - 7 ' property interest in public employment through enactment of a civil service

act, it may not constitutionally authorize the deprivation of such an interest,
jsh & Smith, of Kansas Cif§,

i ar once conferred, without appropriate procedural safeguards.
ouri, argued the cause, and 7} ' — ?- PUBLIC OFFICERS AND EMPLOYEES—Kansas Wate, Office—Constitu-
on the brief for appellant. tionality of Statute Which Declassifies Certain Classified Positions and
. 11 oo Terminates Employees in Those Positions. Senate Bil] No. 501 (L. 1984, ch.
er, of the same firm, was on Ye - 285), amending K.S.A. 1983 Supp. 74-2614 and creating K.5.A. 74-2614a,
which declassifies certain classified positions in the Kansas Water Office and
it was delivered by terminates all employees occupying such positions, is examined and held to

Constitution, all as is more fully set forth in the opinion,

Appeal from Shawnee district court, JAMES M. Macnis, Jr., judge. Opinion
filed May 26, 1989 Affirmed.

David D. Plinsky, assistant attorney general, argued the cause, and Robert T,

Stephan, attorney general, was with him on the briefs for appe]lants/cross-ap-
pellees.

Patricia E. Riley, of Weathers & Riley, of Topeka, argued the cause, and
Wesley A. Weathers, of the same firm, was with her on the briefs for appel-
Iees/cross-appellants.

Linda J. Fund, staff attorney, was on the briel amicus curiae for the Kansas
Department of Administration.

The opinion of the court was delivered by

McFARLAND, ].: Plaintiffs herein were classified employees of
the Kansas Water Office (KWO). In 1984, the Kansag Legislature
enacted Senate Bill No. 501 (L. 1984, ch. 285), which changed
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Darling v. Kansas Water Office

Joseph F. Harkins, as Director of the Kansas Water Office, the
State of Kansas, and the Kansas Water Office (Case No. 84-CV-
1212). The district court consolidated the two actions. Summary
judgment was granted in favor of plaintiffs with the court holding
the statutes involved were unconstitutional (K.S.A. 74-2614 and
74-2614a) and directing that plaintiffs be reinstated with back
pay. Defendants appeal from said determination and plaintiffs
cross-appeal from the district court’s denial of their request for
attorney fees.

Some background information is necessary to understand the
€ ordinary action taken by the legislature herein. The KWO
V. under pressure to develop a state water plan. The former
director of the KWO was asked to resign and defendant Harkins
Wwas appointed to the position in 1989, Harkins’ primary respon-
sibility was the preparation of the state water plan. As time
passed and no water plan was produced, the pressure on Harkins
increased. On January 24, 1984, Harkins appeared before a
Senate committee. He advised the committee that having clas-
sified employees as the professional staff involved in the prepa-
ration of the plan limited his flexibility and hindered preparation
of the water plan. In response thereto, Senate Bill No. 501 was
enacted. Section 1 of the bijl] amended existing K.S.A. 1983
Supp. 74-2614 as follows (changes are indicated by marked
deletions and italics):

“K.S.A. 1983 Supp. 74-2614 is hereby amended to read as follows: 74-2614.
The director of the Kansas water office, with the consent of the governor, may
appoint and fix the compensation of such employees as deemed necessary to
ca ut the powers, duties and functions of the Kansas water office and the
dire__or of the Kansas water office. All sueh clerical and financial management
employees shall be in the classified service of the Kansas civil service act and all
other employees shall be in the unclassified service of the Kansas civil service
act.”

New Section 2 of the bill, later codified as K.S.A. 74-2614a,
provides:

“(a) All positions of officers and employees of the Kansas water office in the
classified service of the Kansas civil service act, except clerical and financial

this act and all officers and employees serving in such positions are terminated
from state service on such date.

“(b) On the effective date of this act, the director of the Kansas water office
shall give notice in writing to all officers and employees terminated from state
servis "rsuant to subsection (a) specifying the date of their termination.

VoL. 245 JANUARY TERM, 1989

.47
Darling v. Kansas Water Office

“(c) Nothing in this section shall be construed to prohibit the director of the
Kansas water office from appointing any officer or employee terminated from
state service pursuant to subsection (a) to any position in the unclassified service
of the Kansas civil service act. Any such officer or employee shall retain all
retirement benefits and all rights of civil service which had accrued to or vested
in such officer or employee immediately prior o the date of such officer’s or
employee’s termination pursuant to subsection (a).

“(d) Any person employed in an unclassified technical or professional position
pursuant to K.5.A. 1983 Supp..74-2614, and amendments thereto, shall possess
experience and educational training in and technjcal knowledge of hydrology,
engineering, geology or water planning.”

The bill became law on March 15, 1984, By letter dated March

15, 1984, the 17 KWO employees declassified by the bill, in-
cluding plaintiffs herein, were notified by Director Harkins that

(2) John Henderson had been employed by the State in clas-
sified service since 1970. He was employed by KWoO as a
Hydrologist V.

(3) Larry Hess had been employed by the State in classified
service since 1970. He was employed in the KWO as a Hydrolo-
gist III.

(4) Donald Kostecki had been employed by the State in clas-
sified service since 1968. He was employed in the KWO as a
Hydrologist 1V.

(5) Clydeen Logan had been employed by the State in clas-
sified service since 1971. She was employed by KWO as an
Engineering Technician II.

Y-
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Darling v. Kansas Water Office

(6) Larry Sheets had been employed by the State in classified
service since 1966. He was employed in the KWO as a Hydrolo-
gist 111.

The case arises on a unique set of facts. A handful of employ-
ees in a specilfic state agency were singled out by the legislature
to be stripped of their rights under the Kansas Civil Service Act
antl terminated. Any or all could be rehired by the agency with a

“grandfathering in of their prior rights under the Act. This action
was taken as a convenience to the agency’s director so that he
¢ 'd have greater flexibility in operating his office. No compel-
., need or emergency situation was given by anyone as a
justification for the action. Harkins has indicated in his deposi-
tion that termination through the civil service procedure was
difficult and time consuming, and that the statute was beneficial
as it gave him the flexibility he desired.

The district court held that the 1984 amendment to K.S.A.
74-2614 and all of K.S.A. 74-2614a (codifications of Senate Bill
No. 501) were constitutionally impermissible as being violative
of plaintiffs’ procedural and substantive due process rights and
as a denial of equal protection.

Under the Kansas Civil Service Act, a permanent classified
civil service employee is entitled to various procedural and
substantive safeguards in the event of a dismissal, demotion, or
suspension, including: (1) prior notice; (2) a written statement
setting forth the reasons for the intended action; (3) an opportu-
nitv to respond in writing, in person, or both, to a representative
¢ 2 appointing authority; (4) a responsive written decision by
the appointing authority; and (5) the right to appeal from any
adverse decision to the Civil Service Board for a full evidentiary
hearing; and, thereafter, the right to an administrative appeal
from any adverse decision to a state district court. See K.S.A.
1988 Supp. 75-2949.

Defendants concede that a classified state employee has a
property right in continued employment cognizable under the
Fourteenth Amendment to the United States Constitution,
which provides:

“All persons born or naturalized in the United States, and subject to the
jurisdiction thereol, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
pr’ s or immunities of citizens of the United States; nor shall any State
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geprive any person of.life, liberty, or property, without due process of law; nor
eny to any person within its jurisdiction the equal protection of the law.-;."
Defendants contend, however, that Senate Bill No. 501 Jaw-
fully terminated that right in plaintiffs, and, thus, the same was
not l:n existence when plaintiffs were terminated. ‘
States are under no obligation to create pProperty rights in their
famp.loyees’ employment through enactment of civil service leg-
;is;e;]ttl;n;.“}al:}rfever, once a state has elected to do so, due process
In Cleveland Board of Education v. Loudermill 470 U.S. 532
P41, 84 L. Ed. 2d 494,105 5. Ct. 1487 (1985), it s statcrt.
" "While the legislature may elect not to confer a property interest in {public]

c'zmp(o.yment, it may not¢ constitutionally authorize the deprivation of such an
interest, once conferred, without appropriate procedural safeguards.’ [Citations

omitted.]” (Emphasis supplied.)

Before proceeding further, it should be emphasized that the
case before us does not involve elimination of a state agenc .
r'eduction of positions authorized for a state agency consolidz)::
tion of two agencies into one, transfer of function; from one
agency to another, or any other situation involving elimination of
parh(:‘u]ar positions. Further, this action does not involve the
State’s right to declassify a position prospectively, effective onl
as to employees to be hired in the future. Had §enate Bill Noy
5.01 declassified the positions without the mandatory tennina-l
tions and grandfathering in, to existing employees, their civil
service rights, the case herein would not be beﬁ)re’us
. If the defendants’ position is correct that the State ca-n selec-
tively declassify and terminate free of civil service requirements
then the whole concept of civil service js a sham. There is no res.ll’
protecti‘on afforded by the civi] service act. This may be likened
;o abumversity entering into a lifetime contract with a popular
Igg;”c;l]dc;(;ilih and, after a losing season, declaring the coach

[_)efer‘ldants further argue that due process was afforded by the
legislative process. The plaintiffs could have appeared hefore
the‘appropriate legislative committees and expressed their op-
position to the proposed legislation. Redress for enactment ofthpe
legislation could only be at the ballot box. This is illogical in the
framework of the facts herein. The district court adequatel
disposed of this contention as follows: ! ’

4-3
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“As noted above, the terminations effected by SB 501 under Defendant
Harkins’ suggestions clearly did not meet due process standard as set out by the
legislature in the state civil service laws. The situation in this case is unique as
the statutory due process procedures most certainly were not drafted with
legislative terminations in mind. Defendants argue that the legislative process by
which SB 501 became law was sufficient to meet the constitutional procedural
due process requirements, though the Defendants point to the fact that every
citizen in the State of Kansas, Plaintiffs included, has notice of pending legisla-
tion and can voice an opinion before a committee considering the bill. So,
Defendants conclude, ‘all the process due under the circumstances was provided
by the Kansas Legislature.” . . . . Defendants further contended that Plaintiffs’
f>ilure to avail themselves to the legislative process amounts to a waiver. And

ly Defendants suggest that the employees who feel aggrieved by the statute
orwhe procedure employed by the legislature should look for their remedy at the
ballot box and not the court.

“The Court acknowledges that the contentions made by the Defendants might
be appropriate if this was an ordinary piece of legislation. But SB 501 was not an
ordinary piece of legislation, by any standard. The bill, urged by Defendant
Harkins, specifically provides for the termination of seventeen employces within
the KWO. The case support utilized by Defendants on this issue speak to
‘generally-applicable legislation.” This bill was not generally applicable and
provided instead for the loss of a constitutionally-recognized property interest by
seventeen known and identifiable individuals.

“Procedural due process is a flexible concept designed to provide procedural
protections relative to the circumstances of a particular situation. Morrissey v.
Brewer, 408 U.S. 471, 481, 33 L. Ed. 2d 484,92 S. Ct. 2593 (1972). There are three
distinct factors to be considered in determining the specific procedures due.
First is the private interest that will be affected by the action, second is the risk of
erroneous deprivation of such interest through the process used and third, the
probable value of additional or substitute procedural safeguards. Mathews o.
Eldridge, 424 U.S. 319, 335, 47 L. Ed. 2d 18, 96 S. Ct. 893 (1976).

" *pplying these factors to the present case, the Court finds the private interest

the right to continued employment absent dismissal for a merit-related
cause. As to the risk of erroneous deprivation by the process used; i.e., the
legislative process, the Court finds such risk extremely high as the legislature
presumably had no merit-related testimony regarding the employees they were
terminating, and third as to alternative procedures, the existence of the statutory
procedures speak for themselves. The legislative process used to terminate these
specific employees clearly did not meet the constitutionally guaranteed due
process requirements.

“Furthermore, even if the Court could find that this legislative process might
have satisfied the procedural due process requirements, the Plaintiffs’ uncon-
troverted affidavit of David Darling indicates the KWO employees did not have a
full and fair opportunity to be heard and to voice their misgivings regarding SB
501.

“Accordingly, the Court finds SB 501 denied Plaintiffs’ statutory and constitu-
tional procedural due process rights.

’ “r Defendants’ suggestion that Plaintiffs should seek their remedy at the
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hallot box and not in the Courts, this Court would remind Defendants that the
legislature’s actions, whether or not supported by individual voters, are still
subject to the state and federal constitutions and no individual will be denied
access to the court solely because he or she has suffered a constitutional
deprivation at the hands of the legislature.”

The district court’s reference to the David Darling affidavit
needs some explanation. It is stated therein that plaintiffs were
discouraged from discussing with the legislators their views in
opposition to the bill. Defendant Harkins is said, in essence, to
have reminded them that he held the keys to any rehiring-and to
have inferred that any expression of opposition to the bjl] would
be remembered.

In holding that Senate Bill No. 501 violated plaintiffs’ sub.-
stantive due process rights, the district court reasoned:

“5. ‘Due process is not merely a procedural safeguard; it reaches those
situations where the deprivation of life, liberty, or property is accomplished by
legislation which, by operating in the future, can, given even the fairest pro-
cedure in application to individuals, destroy the enjoyment of all three. Syl,-
stantive due process may be roughly defined as the constitutional guaranty that
no person shall be deprived of his life, liberty, or property for arbitrary reasons,

reasonably applied (that is, for a purpose consonant with the purpose of the
;TS'?;?HM itself).” 16A Am. Jur. 2d Sec. 816, Constitutional Law, p. 978-979

“Essentially, substantive due process is protection from arbitrary action and
the standard to be applied is one of reasonableness. Pittsburgh Press Co. v
Pittsburgh Com. on Human Relations, 413 U S, 376, 37 L. Ed. 2d 669, 93 § lCt-
2553, reh. den. 414 U.S. 881, 38 L. Ed. 2d 128, 94 5. Cr. 39 (1973).

“In Beller v, Ml'ddendot_‘f, 632 F. 2d 788 (9th lircuit, 1980), the court noted that
a substantive due process inquiry involves a case-by-case balancing of the nature
of the individual interest infringed, the importance of the government interest

achieving its goal. See Zablocki v Redhail, 434 U.S, 374, 54 L. Ed. 24

1 s o .. . Ed. 618,98 S.

Ct. 673 (1978); Moore v. City of E. Cleveland 431 U.5. 494, 52 L, Ed

A . ,431 U.S. 494, 52 L. Ed. 2d 53
S. Ct. 1932 (1977). e
In th.c case before the Court, Defendant Harkins and the legislature used SB
501 to |nf'rnl\ge upon recognized property interest in continued employment
absent termination for a merit-related cause. The degree of infringement was
total, as the Plaintifls were terminated without regard to merit. The state’s

KWO. There were alternatives available, to the legislature and to the director of
the agency, Harkins, to effectuate the reorganization and to achieve flexibility
within the agency without statutorily terminating these employees.

Y -4}
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“As stated above, substantive due process is designed to protect individuals
from arbitrary actions. In consideration of the record, and in balancing the
interests involved, the Court finds that SB 501’s provision requiring Plaintiffs’
termination was a violation of Plaintiffs’ substantive due process rights.”

We agree with the district court’s analysis and conclusion. We
hold that the district court did not err in holding Senate Bill No.
501 (K.5.A. 74-2614a and 1984 amendments to K.5.A. 1983 Supp.
74-2614) to e unconstitutional as violative of plaintiffs’ proce-
dural anc wiihstantive due process rights.

The district coust further held Senate Bill No. 501 unconstitu-

nal ¢1i coneal protection grounds. By virtue of our holding on
tne due iocess issue, it is unnecessary to consider defendants’
claims of ci:o. relative to the district court’s determination on
this alternate ground.

We turn now to the issue raised in the cross-appeal. The final
two paragraphs of the district court’s memorandum decision
state:

“Accordingly, the Court orders the reinstatement of Plaintiffs and awards back
pay and benefits to Plaintiffs. The Civil Service Board shall have authority to
determine such amounts if counsel cannot agree to stipulate to the amounts due.

“Court costs are assessed to Defendants, however pursuant to the discretionary
language contained in 42 U.5.C. Sec. 1988 the Court denies attorney's fees to the
Plaintiffs. The foregoing Memorandum Decision and Order shall serve as the
Order of the Court, no further Journal Entry being required.”

Plaintiffs contend that this denial of attorney fees constituted
an abuse of discretion as they were the prevailing parties in a 49
T1.5.C. § 1983 (1982) action and, accordingly, should be awarded

irney fees.

An interesting question arises as to whether the relief granted
by the district court was in a § 1983 action. Nowhere in the
district court’s 21-page opinion is there any reference to § 1983,
The only reference to 42 U.S.C. § 1988 (1982) is in the previously
quoted paragraph. The district court had two consolidated cases
before it. The first (84-CV-876) was an appeal from an adverse
decision of the Civil Service Board. Through the Civil Service
Board, plaintiffs were seeking all the relief they ultimately
received from the district court—reinstatement from wrongful
terminations and back pay. Certainly § 1983 was not involved
therein. The second action (84-CV-1212) was a multifaceted
petition requesting the court to grant the requested relief of
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reinstatement and hack pay on alternate theories of: (1) a de-
claratory judgment that Senate Bill No. 501 was unconstitutional;
(2) a § 1983 action premised on violation of dye process; (3)
impairment of contract; (4) mandamus; and (5) injunction.

In its preliminary description of the matter before ijt, the
district court’s opinion states:

“Plaintiffs appealed their dismissals to the Cjvil Service Board. The Board
ruled that it lacked jurisdiction to hear Plaintiffs’ appeals as they were no longer
considered classified employees and hecause the Board had no authority to
determine the constitutionality of the legislation which had ordered their termi-
nation. The Board's decisions were appealed to this Court in Case No. 84-CV-
876. Subsequently, the Plaintiffs filed a direct action against the KWO and
Joseph Harkins, as Director of the KWO, alleging that K.S A, 74-2614 and K.S.A
74-2614a (also referred to as Senate Bill 501) are unconstitutional.” l

The district court held Senate Bill No. 501 to be unconstitu-
tional based upon violations of procedural and substantive due
process and equal protection. No order in mandamus or for
injunctive relief was entered. Viewed in its entirety, the district
court’s decision appears to have been essentially a declaratory
judgment holding Senate Bil] No,. 901 unconstitutional.

Another factor should also be considered, 42 U.S.C. § 1983
provides:

“Every person who, under color ol any statute, ordinance, regulation, custom
or usage, of any State or Territory or the District of Columbia, subjects, or causes, '
to be subjected, any citizen of the United States or other person ‘.‘vithin the
Jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Canstitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress. For the
purposes of this section, any Act of Congress applicable exclusively to the

District of Columbia shall be considered to he a statute of the District of
Columbia.”

We have held that, in certain circumstances, a state agency
should be considered a “person” under § 1983 in state court. In
Gumbhir v. Kansas State Board of Pharmacy, 231 Kan. 507 513
646 P.2d 1078 (1982), cert. denied 459 U.S. 1103 (19835 we,
discussed whether a state agency should he considered a ':per—
son” in a § 1983 action and concluded:

We think the sounder view In a case such as this, where prospective

injunctive relief is sought, is that a state agency should be considered a ‘person’
under the statute.”

In Beck v. Kansas Adult Authority, 241 Kan. 13 21, 735 P.2
222 (1987), we said: ‘ R

g
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“We have never held that state agencies were persons under 42 U.S.C. § 1983
for the purpose of suits seeking damages thereunder. . . . We have carefully
considered the issue, and hold that, while the State of Kansas is a person for the
purposes of Section 1983 actions wherein injunctive relief is sought, the State has
not waived its sovereign immunity from suits seeking damages under that
section.”

State agencies, therefore, are considered “persons” under
§ 1983 where injunctive relief is involved. In the case before us,
no injunctive relief was obtained.

The action herein was essentially between an employer and its
em  veesoverallegedly wrongful terminations of employment.
The ey element in obtaining the relief requested (reinstatement
and back pay) was a judicial declaration that Senate Bill No. 501
was unconstitutional. The requested relief of reinstatement and
back pay logically flowed from this determination as plaintiffs’
terminations were thus rendered improper. Plaintiffs requested
additional relief under § 1983 for damages to reputation and for
emotional distress which was not granted.

Under the totality of the circumstances herein, we find no
error or abuse of discretion in the district court’s denial of
attorney fees.

The judgment is affirmed.
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TESTIMONY FEBRUARY 18, 1999
by Claude Lee

My name is Claude Lee. I work for the
state as an attorney. I was an appeals referee in
Wichita for fifteen years, where I conducted
hearings and wrote decisions in over 15
thousand unemployment compensation appeals
where payment of benefits depended on whether
the claimant quit or was fired, and why.

Then, in Topeka for fifteen years, I
supervised 20 attorneys and 30 administrators as
the chief of appeals. Ihad a rare opportunity to
study the dynamics of the workplace and to
observe the differences between public and
private employees.

Several things are obvious. The vast
majority of all employees -- public and private --
work very hard. They want to do a good job.
Money is important at the time of hiring, but
after that, other factors have more to do with the
quality and quantity of work. Pride, ego, the
opportunity to excel, all drive most employees to
do well if -- and that's a big if -- they are allowed
to work without distractions. By distractions, I
mean poor management -- contra-productive
supervision--power games in the workplace.

I know it is not fashionable to say, --
and there are exceptions on both sides -- but
given equal job descriptions, [ found better,
more productive workers, in state service even
when the pay was less. And the reason was
simple. The state employee's effort to
accomplish his or her task of work, was far less
apt to be diluted, distracted, or delayed by a
supervisor or administrator playing games with
the employee's job-security which was after all,
their family's livelihood.

Under the present law, state employees
now have the opportunity to advance in the
system and earn more money in a predictable
and achievable way on the basis of seniority. If
that isn't fast enough, they can go elsewhere.
And that same law protects their job security.
To take that security away, and place it in the
hands of inexpert, if well-intentioned,
supervisors results in two things: the quality of
work will decline, and the cost of labor will
increase. Let me repeat that. It will cost more to
get less done!

Of course there are a lot of good
supervisors. And a lot more good people who
try, but just aren't good at it. But remember, it

Jjust takes one supervisor on a power trip to ruin
the workplace atmosphere IF the rules allow him
or her to run rampant. Then, workers must
spend valuable work time, and vital emotional
energy, covering their back, playing deadly
intra-office games. Every person who has
worked in a middle range, middle paying,
interchangeable job, knows the truth of what I
say.

Contrast that to the hundreds of public
employees I have known who work their hearts
out--evenings and weekends--yes, even
attorneys--who could make more in the private
sector. Even for the promise of higher pay, most
are unwilling to subject themselves to the
vagaries of the battle on two fronts--to first, do
the work and then, to play the game required to
keep the job. And I have known hundreds more
who would leave higher paying, insecure jobs in
a heartbeat, to accept the security of a state job.

Some would say that "security” is a bad
word. On the contrary. It is the biggest budget
booster and lever for efficiency we have in state
government. I suggest that if this bill passes, we
would need to pay much, much more to keep the
employees we have, and more yet to attract
replacements.

Before I finish, let me put to rest a cruel
misconception, that "state employees are lazy
and unproductive because they can't be fired.”
Right? Wrong! The present system gives
classified employees only due process of law,
not impenetrable protection. Any good
supervisor can discharge any bad employee for
real malfeasance or nonfeasance. Most of them
do it regularly. I personally discharged a
number of classified employees for cause,
including some attorneys. Not one filed a civil
service appeal -- because I followed the rules.

Some of you may be saying, what is he
talking about? This bill doesn't do away with the
civil service system--it just makes it "more
flexible." On the contrary. The system is not
perfect and could use some help. But this bill
begins the slow undoing of a successful system.
If you pass it, the human and economic cost will
be very high. One employee said it best: "The
merit system would be fine...if God was my
supervisor. But he ain't so forget it."

Thank you.

-1- Kansas 2000 Select Committee
Meeting Date =7 =/ §-99
Attachment 5



February 18, 1999

Re: KP2000

My name is Bill Shirk. Ireside in Salina, Kansas and work at Ellsworth
Correctional Facility in Ellsworth, Kansas. I have been a state employee for
approximately eight years.

I feel that during the past several years the State has made some progress
toward eliminating racial discrimination, sexual discrimination and sexual
harassment in the work place. However, these changes have been slow and
tedious at best.

If we as a state put KP2000 into effect, it is going to open the door in many
areas for us to lose the progress we have made in the above areas.

If the current criteria for hiring people is taken out of the civil service system,
who 1s hired will depend on the personal prejudices of the hiring agency. For
instance, in my business (corrections) women and minorities have notoriously
been discriminated against and would not be significantly represented if it
were not for the civil service system as it is.

Speaking for the corrections industry, the managers' views of life have been
influenced by working with a criminal population. This tendency permeates
the entire department of corrections. As a group, we lack objectivity on civil
rights & issues. Is that all our fault? No, I don't think so. When you are in
the mud you get muddy. As a group we need the structure and guidance of
the civil service system as it is.

In closing, I want to say that I've had numerous associations with state
employees from various agencies and as a group have found them to be

industrious and hard working.

Thank you for allowing me to speak before your committee today.

William S. Shirk

Kansas 2000 Select Committee
Meeting Date ¢ -1§-9 q
Attachment é
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State of Kans_as

Office of Judicial Administration

Kansas Judicial Center
301 West 10th
Topeka, Kansas 66612-1507 (785) 296-2256

February 18, 1999

Testimony on the Compensation Pay Reform Legislation
to the House Kansas 2000 Select Committee

Patricia Henshall
Office of Judicial Administration

Thank you for the opportunity to appear on the compensation pay reform
legislation. We note we are listed as one of the first governmental entities
to face the challenge of developing a pay plan under the new system proposed
by this legislation, and have taken the proposal as demonstrating your
interests in the concerns the district court judges and other judicial branch
members expressed to you earlier this year. We appreciate your interest.

We would note, however, the Department of Administration has a well
staffed Division of Personnel Services which is fully equipped to respond to
the challenges of pioneering a new pay program. The Judicial Branch, on the
other hand, has one Personnel Officer, assisted by a paraprofessional staff
member.

We respectfully ask that those agencies with more personnel
resources, or resources allowing them to contract for assistance, be given

the challenges the proposed legislation currently assigns to the Judicial
Branch.

Kansas 2000 Select Committee
Mecting Date /- /&~ 97
Attachment S/



