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Date

MINUTES OF THE SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS.

The meeting was called to order by Chairperson Senator Lana Oleen at 11:10 a.m. on March 16, 1999 in
Room 254-E of the Capitol.

All members were present except: ~ Senator Becker, Excused

Committee staff present: Russell Mills, Legislative Research Department
Theresa Kiernan, Revisors of Statutes
Judy Glasgow, Committee Secretary

Conferees appearing before the committee: Senator Gooch
Jeremy Anderson, Adm. Dir. Senator Hensley
Joseph Ledbetter
TreMayne L. Akins
Terrella Akins
Secretary Chuck Simmons, Dept. of Corrections

Others attending: See Attached Sheet

Russell Millsreviewed SB 317 - Paternity, revocation of acknowledgment; time limit and SB 322-Special

Medical parole for the committee. Under existing law an action to revoke acknowledgment must be brought
while the child is less than 1 year old. SB 317 would permit the acknowledged father to file an action to
revoke the voluntary acknowledgment at any time if genetic testing determines that the man is not the
biological father.

SB 322, creates a new law which would allow either the inmate or the secretary of corrections to request a
special medical parole if the inmate should be diagnosed with a terminal illness and the inmate would not live
to serve the term to which sentenced.

Chairman Oleen opened hearing on_SB 317- Paternity, revocation of acknowledgment; time limit

Chairman Oleen recognized Senator Gooch, a proponent of SB 317. Senator Gooch stated that the courts
have ruled that DNA testing may be used to confirm a man is the father but, DNA cannot be used to release
him of all legal responsibilities if he has been paying child support for one year or more. (Attachment 1)
As the law is now written, the mother can at anytime before the child reaches the age of 18 accuse a man of,
or use DNA testing to prove paternity, yet the man has only year after the claim is made against him to prove
he is not the father. He stated that most of the time the man isn’t made aware of this time limit. The law puts
an unfair burden on the man and should be corrected.

Chairman Oleen called on Jeremy Anderson, Administrative Director for Senator Hensley. Mr. Anderson
spoke as a proponent for SB 317, (Attachment 2). He provided information from an actual case that had been
filed where a man had been determined by the court in 1996 as a father of a child born in 1989. In 1998 this
man had genetic testing done which shows zero percent probability that he is the actually the father. The court
followed the law and showed that because he was not presenting this genetic evidence within one year of the
child’s birth that the court couldn’t take away his paternity status. He was ordered to continue to pay the child
support.

Chairman Oleen recognized Joseph Ledbetter, Topeka as a proponent for SB 317. Mr. Ledbetter stated that
he supports this bill because it creates a fairness issue and due process.(Attachment 3). IfDNA can convict
then it should also set one free of a charge. Mr. Ledbetter stated that if DNA can set someone free in a
criminal matter who has been falsely accused, it should be allowed in the civil courts also.

TreMayne Akins was introduced by Chairman Oleen as a proponent for SB 317. Mr. Akins stated that as
the law stands now, he is responsible for child support for a child that DNA testing has shown there is a zero
percent probability that he is the father.(Attachment 4). He stated that he did not have the DNA test
performed before the time limit which is before the child is one year old. Under the current law he is required
to pay child support for this child until the child reaches the age of 18.



CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS, Room 254-E,
Statehouse, at 11:10 a.m. on March 16, 1999.

Chairman Oleen called Terrella Akins, a proponent to SB 317. Ms. Akins stated that the present law is unfair
when it requires a man to pay child support after DNA testing has proven that there is zero probability of
being the father. (Attachment 5).

Several questions were raised by the committee concerning the fact that the bill only addresses a case where
acknowledgment of paternity has been made.

The hearing on SB 317 was closed by Chairman Oleen..

Chairman Oleen opened the hearing on SB 322-Special medical parole

Chairman Oleen recognized Senator Gooch, as a proponent. Senator Gooch stated this bill would allow
terminally ill inmates who had not committed a crime against persons, who is not serving a mandatory
sentence or has any restriction on parole eligibility to be released by the board on a special medical parole.
(Attachment 6). Information gathered indicates early release of terminally i1l inmates might be cost effective
by saving space and reducing the cost of providing additional beds in our overcrowded prisons and jails.

Written testimony supporting SB 322 from Marilyn Scafe, Chair of the Kansas Parole Board, stating that the
Board does not have any objections to making these decisions according to the provisions in the
bill.(Attachment 7).

Patricia Jackson, Wichita, Kansas also provided written testimony in favor of SB 322.(Attachment 8)

Chairman Oleen recognized Chuck Simmons, Secretary of Kansas Department of Corrections(KDOC).
Secretary Simmons stated that he was not opposed to the bill but did want to bring several points to the
attention of the committee. (Attachment 9) The process that is described in the bill currently exists in a
different form. The Governor is currently allowed to commute the sentence of any person convicted of a
crime in any court of the state upon such terms and conditions as prescribed in the order granting the pardon
or commutation under KSA 22-3701. That process involves the parole board since the parole board reviews
all pardons or commutation of sentencing and makes a recommendation to the Governor under what
circumstances or conditions exist. Secretary Simmons noted that KDOC does not anticipate any reduction
in expenditures for inmate medical care if the bill passes, since contract payments are not based on straight
pass-through costs. It is likely that the costs of caring for terminally ill offenders released under the bill’s
provisions would shift to other agencies, since these offenders are not likely to be covered by health insurance.
Secretary Simmons suggested SB 322 be amended to ensure conformity to requirements for continued state
eligibility under the federal Truth-in-Sentencing grant program, a provision should be added requiring that
the Kansas Parole Board (KPB)adopt criteria and guidelines for determining that a prisoner’s medical
condition is such that he or she no longer poses a threat to the public. He also recommended that the bill be
amended to make it clear that all existing public comment and victim notification requirements shall also
apply to the KPB’s consideration of special medical paroles.

In response to committee questions about medical expenses, Secretary Simmons stated that because the cost
of medical treatment is on a contract basis, there would be no reduction of cost to the department, but there
would probably be an increase cost to another agency upon release.

Chairman Oleen closed the hearings on SB 322.

After discussion regarding Thursday’s hearing, the committee agreed to meet for 2 hours from 11:00 am.
until 1:00 p.m. to allow hearings for SB 329 and SB 330.

The meeting adjourned at 12:05 p.m. The next meeting of the committee will be March 17, 1999, beginning
at 11:00 a.m. in Room 313-S.

Unless specifically noted, the individual remarks recorded herein have not been transcribed verbatim. Individual remarks as reported herein have not been submitted
to the individuals appearing before the committee for editing or corrections. Page 2
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

RANKING MINORITY MEMBER: LOCAL GOVERNMENT
MEMBER: COMMERCE
FEDERAL & STATE AFFAIRS
GOVERNMENT ORGANIZATION
JOINT COMMITTEE ON RULES &

U. L. “RIP" GOOCH
SENATOR, 29TH DISTRICT
SEDGWICK COUNTY

STATE CAPITOL BUILDING
ROOM 404-N
TOPEKA, KANSAS 66612-1504
(913) 296-7387
12 CRESTVIEW LAKES ESTATE
WICHITA, KANSAS 67220

(316) 684-2824 SENATE CHAMBER

REGULATIONS
JOINT COMMITTEE ON ECONOMIC
DEVELOPMENT

To The Chairman, Members of the Federal & State Affairs Committee
Madam Chairman:

Senate Bill 317

I proposed this measure to correct what seems to be an unfair legal judgment.
This matter was brought to my attention by a young man who is being forced
to pay child support for a child he did not father but was identified as the
father and ordered to pay child support on the mother’s word only.

The courts have ruled that DNA testing may be used to confirm a man is the
father but, cannot be used to release him of all legal responsibilities if he has
been paying child support for one year or more.

As the law is now written, the mother can at anytime before the child reaches
the age of 18 accuse a man of, or use DNA testing to prove paternity, yet the
man has one year after the claim is made against him to prove he is not the
father. Most of the time the man isn’t made aware of this time limit. But,
even if he is aware, doesn’t it seem unfair that he has only one year to disprove

an accusation and the other party has 18 years to level the accusation. Not to

Sen. Federal & State Affairs Comm
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mention the cost involved in having a DNA test.

The young man that brought this to me and asked for my help, borrowed the
money to have the testing done. The DNA Parentage Test Report stated the
probability of paternity was 0%

Yet, the judge, following the law, could not relieve him of this unfair child
support judgment. I say to you that this is wrong, this law needs to be
amended.

If genetic testing determines the man named as father, is not the father, an
action to revoke the acknowledgment of paternity should not be limited to one
year but should be applicable when the “information is obtained.

This bill would allow the man anytime before the child reaches the age of 18 to
disprove paternity and allow him to discontinue child support.

The pendulum of justice must swing both ways. This law puts an unfair

burden on the man and should be corrected.

1=k
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IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS
DIVISION TWO

STATE OF KANSAS, ex rel.
SRS,

)
)
)
Plaintiff, )

)
v ) Case No. :-

)

e T )

)

)

)

Defendant.

MEMORANDUM IN SUPPORT OF
MOTION TO RECONSIDER

On November 6, 1998, defendant — filed a Motion to Set Aside

the judgment entered against him on October 10, 1996. The judgment found Mr-

to be the father of A.D.D.. born 2/12/89 and established a duty to support the child. This
court in its decision of January 22, 1999, determined that the Motion to Set Aside the
Judgment should be denied.

FACTS

The defendant concurs with the facts as set forth in the court’s Order of January

22, 1999.

Sen. Federal & State Affairs Comm
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ARGUMENT

L Best Interest of the Child. There have been many cases both before and since

In Re Marriage of Ross, 245 Kan. 591,783 P.2d 331 (1989), that have uniformly

reiterated the overriding public policy regarding children to determine what s, “in the
best interests of the child”. Various fact situations have occurred, but they have all
concluded that the paramount and controlling interest is what is in the “best interest of the

child.” See Wilson v. Wilson, 16 Kan. App. 2d 651. Public policy of Kansas has long

been that the best interest of the child usurps all other considerations when children are
involved, be it custody issues, paternity issues or guardianship issues.

With the above in mind, the court had the opportunity using K.S. A, 60-260(b)(6)
to assume its rightful obligation of determining what is in the best interest of AD.D.
Notwithstanding that opportunity, this court chose to disregard that consideration and
decide this case merely on the issue of the filing of the Motion “within a reasonable
time.” The court correctly cited various cases which construe the definition of
“reasonable time.” However, those cases dictate that the court consider “all”

circumstances. See Neehamb v, Young, 205 Kan. 603, Wilson v. Wilson, 16 Kan. App.

2d 851, Jones v. Smith, 5 Kan. App. 2d 352, and In Re Marriage of Larson, 257 Kan.

456.

In the present case, not only did the court not consider all the circumstances; this
court did not consider the most important circumstance, i.e. what is in the “best interest of
the child.” Tt is patently unfair for the court to terminate these proceedings without
making the most important judgement that the law mandates. For example purposes

only, what if the facts should reveal that the defendant has only seen the child once or



twice in the last six years? What if the facts should reveal that the child and his mother
have lived with a dozen other men, all of whom the child may have been told at one time
or another, was his father? What if the facts reveal that this child has never believed that
—was his father? What if the facts should reveal that_
is a child molester, and the child would be relieved to know he was not his father? What

if]

The Larson case referred to above, i.e. 257 Kan. 456, said that; “reasonable time

18, @ q-uestion left to the discretion of the trial court. The determination depends upon
the facts of each case, considering the interest in finality, the reasons for the delay, the
ability of a litigant to learn earlier of the grounds relied upon, and any prejudice to the
parties.” The defendant would submit that the most important of the above is “facts of
each case.” However, once again, in this situation the court never allowed the parties to
get to the facts of the case because of the ruling that the Motion should be denied.

What is in the best interest of the child? All other considerations must take a back
seat. If this case involved property interests, real estate issues, stocks, bonds, bank
accounts, etc., the ruling of the court would be perfectly appropriate. However, when a
nine-year old child is involved on an issue so crtical as determination of paternity, the
court should be very slow to terminate the inquiry and quick to search for what is truly in
the “best interest of the child.”

II. Undermining the Integrity of the Judicial Svstem. The court acknowledged at

the previous hearing thar it was accepting as only a proffer the representations of
defendant that blood tests had proven that he had a zero percent (0%) chance of being the

father of AD.D. Defendant agrees this was a correct ruling. Obviously, the court cannot



accept as fact mere assertions of counsel for defendant. However, the court knows that
counsel for defendant would not make such a proffer if he were not convinced that the
evidence would prove him correct. Presuming for a moment that if permitted to proceed,

the evidence will show that—is not the father of this child, what does that

say to the community about the legal system?

The court knows that_ is not the father. SRS knows that
— is not the father.—knows he is not the father. -

-knows that the defendant is not the father, and most importantly A.D.D. will
certainly know that- is not his father.

The defendant submits that evidence, if allowed to proceed, would show that he
has not established a father/son relationship with A.D.D. He has seen the child,
according to his Affidavit only two or three times since the early nineties. If the ruling is
allowed to stand,—will be obligated to pay child support until the child
reaches age eighteen (18). Child support for a child that everyone in the community
knows is not his.

Admittedly,—has not always acted responsibly in responding to
the various legal proceedings that have been filed against him. Admittedly, these issues
could have been brought to the court's attenticn sooner, and admittedly, it would have
worked less hardship upon the courts and al] involved to have these issues resolved
several years ago. Ideally, all of those things would have happened, but they did not. Is

that reason enough for the Court and alf involved to put their collective heads in the sand

and pretend that- s the father of A.D.D? Qur system of justice is given
some difficult situations to resolve. Even though _actions have put the



court in an awkward position, the court is stii] obligated to hear all the evidence and reach

the proper and just solution, whatever it might prove to be.

CONCLUSION

The defendant respectfully requests that the court reconsider its earlier order and
find that a Ross hearing should be held to determine what is in the best interest of the
minor child. In order to do so, the guardian ad litem should be allowed to complete her
work, testimony should be presented to the court, and the decision should be rnadé based
upon all of the circumstances. Unless that is done, the system will have short-circuited
and failed both the defendant, and more importantly, the minor child.

Respectfully submitted,

ichael Clutter, #7263

CLUTTER, HINKEL & AADALEN, LLP
2201 S.W. 29" Street

P.O.Box 5514

Topeka, KS 66605

Phone: (785) 266-5121

Facsimile: (785) 266-2116

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the pleading was deposited in the
United States mail, first class postage, pre-paid, on the 1% day of February, 1999,
addressed to the following:

Mr. Mark White Ms. Nancy E. Freund
Topeka Area SRS Office MURPHY & FREUND
P.O. Box 1424-304-G 1611 S.W. 37® Street
Topeka, KS 66601 Topeka, KS 66611

viid el

Michzel C lutter
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DNA

DNA Parentage Test

Report

the chi

The alleged father,

, is excluded as the biological father of the child named
. The alleged father lacks the genetic markers that must be contributed to
y the biological father. Based on testing results obtained from DNA probes:
D2S44, D4§163, and D10S28, the probability of paternity is 0%.

DIAGNOSTICS
CENTER Report Date 10/13/98
2551 13
Case 30605 MOTHER CHILD Alleged FATHER
| Not Tt PR SRR
DoB - Race ' 2/12/89 8/5/71 Black
Date Collected 9-28-98 9-28-98
Resuits Allele Sizes Allele Sizes Allele Sizes
D2544 1.76 1.92
pYNH24 Has it
Pl 0.00 182
D45163 4.67 4.93
SLI604 Hae i . .
Pl 0.00 405 | HEE
D6S132
1.85
SLI1090 Haem 213
5| .58 1.85 1.14
D10528 3.31 8.08
TBQ7 Haeill
2.68 4.83
Pl 0.00
Interpretation  combined Patemity Index 0 Probability of Paternity 0 %

Subscribed and sworn before me
2 e,
on Tuesdaw, Gctobci‘§3’;,é998 ;
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u 1;, State of Ohio
£y 23, 2003.
T FAIRFIELD

REZHTTTIION

[, the undersigned, verify that the interpretation of results is correct as
reported, and the testing procedure was conducted in accordance with

the recommended guidelines for DNA testing set forth by AABB.

/é/fﬂn/\,;c C - DZ-Q
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Susannie C. Lee, Ph.D.
Associate Director

et FAX 313.
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REFERENCE SB 317 ; PROPONENT
3-16-99

[ am for this bill because it creates fairness ,and due process which is
supposed to be the life blood of our so-called Courts of Equity.1If DNA
can convict then it should can, and should set one free of a charge.

No man or woman is interested in paying child support for life on a child
they have been falsely accused of being the parent for the financial gain
of the accuser. It is wrong to ignor the scientific evidence and continue to

levy court orders based on a falsehood ,in fact it appears fruadulent.
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. oseph Ledbgfl(éf‘:father S
305 Country Club Drive
Topeka,Kansas 66611
232-6946 ph
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“CRYU J58 SN. CO. DEPT. OF CORRECTIONS / YOUTH CENTER 02/09/99 11:58: }
RBAE . AU RESIDENT ADMISSION SCREEN FUNCTION:
87 0121 0 003 AKINS, TREMAYNE

PF10 = HELP
ADMISSION DATE: 02/16/88 TIME: 19:33 SPECIALIST: Y009 MARY TELLER

OFFENSE: 65-4127 B PDM

REASON FOR ADMISSION: 02 MISDEMEANOR

ARREST AGENCY: SNSO OFFICER: MECHLER AGENCY CASE#: 88-01278
ARREST AGENCY ORI KS-

ADMISSION AUTH: SNSO SOCIAL WORKER: Y018 SALLY BARTLETT

DETENTION HEARING DATE: 02/17/88 TIME: 13:30
PERSON NOTIFIED: TERRELA AKINS NOTIFY DATE: 02/16/88 TIME: 19:29 HOW: T

ADJUDICATION DATE: 00/00/00 DISPOSITION DATE: 00/00/00

MED.SUM.?: N MED.CARD?: Y MEDICATN.?: N ED.REPT.?: N OTHER?: N
COURT CASE#:

SRS WORKER: SUSAN KELLY SRS COUNTY: 89 SRS CUSTODY DATE: 02/17/88
ATTORNEY : C.5.0.: JOAN WHELAN

FELONY STATUS: NOT APPLICABLE O.T.A. DATE: 00/00/00 TIME: 0:00

NOTICE: CIVIL & CRIMINAL PENALTIES EXIST FOR MISUSE & UNLAWFUL DISSEMINATION
STATUTE CODE NOT FOUND AS ENTERED

'CRYU140 J58 SN. CO. DEPT. OF CORRECTIONS / YOUTH CENTER 02/09/99 11:55:46.1
RBAE RBAU DISCHARGE SCREEN FUNCTION:

PF10 = HE
87 0121 0 003 AKINS, TREMAYNE =P

RELEASE DATE: 03/04/88 TIME: 8:42 SPECIALIST: Y023 RUTH ANN BLAIR
RELEASE STATUS: 3 REL. PRE-ADJUDICATN AUTHORITY: MITCHELL
RELEASE TO WHOM: SUSAN KELLY TO: 7 OTH.NONSECURE FACIL*

DESTINATION: ADOL CENTER OLATHE

SEND MEDICAL CARD

NOTICE: CIVIL & CRIMINAL PENALTIES EXIST FOR MISUSE & UNLAWFUL DISSEMINATION



Johnson County
.atal Health Center

Adolescent
enter for

f[}eatnneni

Intermediate Treatment
301 N. Monroe

Olathe, KS 66061

(913) 782-0283

FAX (913) 782-0609

Outpatient Treatment
1125 W. Spruce 5t.
Olathe, KS 66061

(913) 782-2100

FAX (913) 782-1186

02/15/99

TreMayne L. Akins
2331 S.E. Adams
Topeka, Ks 66601

Dear Sir:
The Information requested is as follows:

NAME : TreMayne L. Akins SS#515-76-8573
DOB: 08/05/71

Admitted to ACT: 03/04/88
Discharged from ACT: 04/21/88

Group HomePlacement information & date of Return to Topeka will
have to be provided by SRS.

Sincerely,

U P (et

Alice F. Posch

A Program of the Johnson County Mental Health Center
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CRY ) J58 SN. CO. DEPT. OF CORRECTIONS / YOUTH CENTER 02/09/99 12:0¢C . 8
RBA. BAU RESIDENT ADMISSION SCREEN FUNCTION:
87 0121 0 004 AKINS, TREMAYNE .

PF10 = HELP
ADMISSION DATE: 06/28/88 TIME: 12:13 SPECIALIST: Y021 ROCHELLE PATTON
OFFENSE: 38-0829 M

REASON FOR ADMISSION: 12 OTH.WARRANT/P.O.

ARREST AGENCY: SSSD OFFICER: W.E. MECLHER AGENCY CASE#: 85JV889
ARREST AGENCY ORI KS-

ADMISSION AUTH: SHERIFF SOCIAL WORKER: Y042 JAMES REDGER

DETENTION HEARING DATE: 06/29/88 TIME: 13:30
PERSON NOTIFIED: TERRELA AKINS NOTIFY DATE: 06/28/88 TIME: 12:07 HOW: T

ADJUDICATION DATE: 00/00/00 DISPOSITION DATE: 00/00/00

MED.SUM.?: N MED.CARD?: Y MEDICATN.?: N ED.REPT.?: N OTHER?: N
COURT CASE#:

SRS WORKER: DONNA DEDONDER SRS COUNTY: 89 SRS CUSTODY DATE: 06/28/88
ATTORNEY : C.S5.0.: JOAN WHELAN

FELONY STATUS: NOT APPLICABLE O.T.A. DATE: 00/00/00 TIME: 0:00

NOTICE: CIVIL & CRIMINAL PENALTIES EXIST FOR MISUSE & UNLAWFUL DISSEMINATION
STATUTE CODE NOT FOUND AS ENTERED

CRYU140 J58 SN. CO. DEPT. OF CORRECTIONS / YOUTH CENTER 02/09/99 12:00:36.2
RBAE RBAU DISCHARGE SCREEN FUNCTION:

PF10 = HELP
87 0121 0 004 AKINS, TREMAYNE

RELEASE DATE: 07/18/88 TIME: 9:47 SPECIALIST: Y034 MICHAEL TEEGARDEN
RELEASE STATUS: 3 REL. PRE-ADJUDICATN AUTHORITY: MITCHELL
RELEASE TO WHOM: S.C.S.D. TO: 6 OTH.SECURE FACILITY*

DESTINATION: Y.C.A.T.

SEND MEDICAL CARD

NOTICE: CIVIL & CRIMINAL PENALTIES EXIST FOR MISUSE & UNLAWFUL DISSEMINATION

-4



STATE OF KANGHS Topeka Juvenile Correctional Facility

James P. Trast, Superintendent

1440 N.W. 25TH STREET
TOPEKA, KANSAS 66618-1499

JUVENILE JUSTICE AUTHORITY TELEPHONE: 785-296-7709 FaAX: 785-296-0157

ALBERT MURRAY, COMMISSIONER

February 11, 1998

Tremayne LeWayne Akins
2331 SE Adams
Topeka, Ks. 66605

Dear Mr. Akins:

The following is the information you requested regarding your incarceration at the Topeka
Juvenile Correctional Facility, formerly Youth Center at Topeka. I have listed all movement on
and off the facility during you stay.

Admission Date ¥ 07-18-88
Admitting County 2 Shawnee
Off Campus Pass : 10-07-88
Return from Pass : 10-09-88
Direct Discharge 2 11-04-88

Please let us know if other information is needed.

Sincerely,

i ] ' P
X WW / (b KR AG ¢ o
Sandra L. Christiansen
Executive Secretary

cc: Master File



DIAGNOSTICS
CENTER Report Date 10/13/98
2551 13
Case 30605 MOTHER CHILD Alleged FATHER
Name | Not Tested Anterio D. DeShazer TreMayne L. Akins
DoB - Race 2/12/89 8/5/71 Black
Date Collected 0-28-98 9-28-98
Test No. 30605-20 30605-30
Results Allele Sizes Allele Sizes Allele Sizes
BARa4 1.76 1.92
pYNH24 Hae il
Pl 0.00 162
DASies 4.67 4.93
SLIG04 Hae il . e L
Plogo S L405 : 4'5.6:-:
D6S132 3.19 1.85
SLI1090 Hae il
— 1.85 1.14
D10528 3.31 8.08
TBQ7 Haelll
2.68 4.83
Pl 0.00
Interpretation Combined Paternity Index 0 Probability of Paternity 0 %o
The alleged father, TreMayne L. Akins, is excluded as the biological father of the child named
Anterio D. DeShazer. The alleged father lacks the genetic markers that must be contributed to
the child by the biological father. Based on testing results obtained from DNA probes:
D2S44, D4S163, and D10S28, the probability of paternity is 0%.

Report

DNA Parentage Test

Subscribed a}pdusmg};g before me

on Tuesda ﬂc]:ébeﬁ‘,zg' 998 .
AP 4:4,,

S

I, the undersigned, verify that the interpretation of results is correct as
reported, and the testing procedure was conducted in accordance with
the recommended guidelines for DNA testing set forth by AABB.

=5

2 ; Jubli, State of Ohio Susannie C. Lee, Ph.D.
My (f'J Nesion CEtc )iy 23, 2003. Associate Director Bl
A -
J8s CORPCrﬂ;,.jETBR:%\ T FAIRELELD OHIO 45014 PHONE 513.831.7300 FAX 513.831.7303
Hppaw
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

RANKING MINORITY MEMBER: LOCAL GOVERNMENT
MEMBER: COMMERCE
FEDERAL & STATE AFFAIRS
GOVERNMENT ORGANIZATION
JOINT COMMITTEE ON RULES &
REGULATIONS
JOINT COMMITTEE ON ECONOMIC
DEVELOPMENT

U. L. “RIP” GOOCH
SENATOR, 29TH DISTRICT
SEDGWICK COUNTY

STATE CAPITOL BUILDING
ROOM 404-N
TOPEKA, KANSAS 66612-1504
(913) 296-7387
12 CRESTVIEW LAKES ESTATE
WICHITA, KANSAS 67220

(316) 684-2824 SENATE CHAMBER

TOPEKA

To The Chairman, Members of the Federal & State Affairs
Committee

Madam Chairman

Senate bill 322

This bill would allow terminally ill inmates who, had not committed
a crime against persons, who is not serving a mandatory sentence or
has any restriction on parole eligibility to be released by the board
on a special medical parole. Several other states have this law in
effect.

There is growing concern that the prison boom has taken on a life of
it’s own, with built in dynamics that will keep the inmate population
growing for years even if crime continues to fall. This condition will
force cities and states to divert scarce resources to building even

more jails and prisons.

Sen. Federal & State Affairs Comm
Date: 2-/¢-99
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The new Justice Department report found that there were 1,277,866
inmates in state and federal prisons last year, an increase of 4.8%
from a year earlier, and 592,462 people in local city and county jails
a rise of 4.5%

Because of tougher attitudes toward criminals, tougher sentencing
laws, longer sentences, reluctance of parole boards to grant early
release and the increased likelihood of re-arrest for parole
violations, like failing a urine test for drugs, the inmate population
has increased by 4.4%.

Information gathered indicates early release of terminally ill
inmates would be cost effective by saving the necessary medical care
cost and by saving space and reducing the cost of providing

additional beds in our overcrowded prisons and jails.
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LANDON STATE OFFICE BUILDING
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TOPEKA, KANSAS 66612-1236
(913) 296-3469

MEMORANDUM

V‘TO: o 7Ser]at£>r Lana O-lééﬁ,méilairm

Senate Federal and State Affairs Committee

FROM: Marilyn Scafe, Chair
Kansas Parole Board

RE: SB 322

DATE: March 16, 1999

The Kansas Parole Board currently considers paroles in situations that are similar to the
conditions set by the bill, and there have been situations where the Board has been
favorable to parole based on the inmate’s health status. Parole decisions are based on the
inmate’s suitability for parole. The requirements for consideration are defined in the
statutes. Each case is decided on its own merit.

This bill provides for the Kansas Parole Board to additionally review inmates who have
mandatory sentences off grid and all others who are serving determinate sentences under
the Sentencing Guidelines Act who fit the criteria of the bill. The only option available in
these cases under current law is through an executive clemency process. In such cases,
the Board reviews the clemency application and makes recommendations to the
Governor. The final decision in clemency actions are made by the Governor. In rare
cases, and with careful consideration, the Board has made positive recommendations in
past applications.

The Board does not have any objections to making these decisions according to the
provisions in the bill. However, it is recommended that each case be reviewed and
considered within the same requirements currently defined by the statutes. This would
ensure that any release would be to an appropriate parole plan which would address the
medical needs and meet public safety standards for supervision. Victim needs must also
be carefully considered in the final decision.

Sen. Federal & State Affairs Comm.
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March 15, 1999

Committee on Federal & State Affairs
State Capitol Building
Topeka, KS 66612-1504

My name is Patricia Jackson, and I am the mother of & termigally
i1l HIV/AIDS inmate incarcerated at the Topeka Correcglonal
Facility. I am writing in support of SENATE BILL NO. 322, which is
the Compassionate Release Medical Program that is being brought
before your committee on March 16, 1999.

This bill is supported by the American Bar Association, and has
been adopted by several states.

Terminally ill patients are currently not receiving the medical
attention they need. I personally know of several inmates who have
died because of lack of proper medical care. I feel that this is
inhumane, and this issue needs to be addressed nationwide.

Our present prison system is understaffed and they do not have
qualified doctors available that specialize in the medical problems
of the terminally ill. I furthermore believe that releasing
terminally ill/non-viclent offenders can reduce the cost of medical
treatment in the prison system, thus reducing the cost to
taxpayers. It has been estimated that caring for persons with
HIV/AIDS costs approximately $40,000 to §50,000 a year.

My family and I are in the process of collecting signatures from
persons who are in support of this bill. We will ¢ontinue to do so
until this bill is taken into consideration.

I would welcome the opportunity to speak with your committee in
person, however, due to job restrictioms, I will need at least two
weeks prior notification.

I am enclosing a copy of the 2American Bar Association
recommendation, a newsletter from the AIDS In Prisons Project, a
copy of a letter from wmy daughter, a letter from the Missionary

Society of wmy church, and the signatures that have been collected
to date.

Your feedback would be appreciated, and I pledge wy £full
cooperation in doing whatever else is needed in this endeavor. 1
also thank you for your consideration and prompt response.

;%Eceyéig, 6%¢{%24aj

Patricia Jadkson
3144 E. 24TH Street
Wichita, KS 67219
(316) 682-9496 - Home
(316) 3283-7899- Work

Sen. Federal & State Affaj
Date: 3- /£-99 airs Comm
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To Whom It May Concern.

[ am an advocate for HIV/AIDS in prison for women here at the Topeka Correctional Facility.

[ am imploring your help to enact laws for a compassionate release or medical parole for
terminally inmates for non-violent inmates. [ have been praying that god would send people to
help implement a program that would help terminally ill inmates to be released to get their
medical needs met under supervision of the parole office. For other’s to be able to go home to
die with dignity and the comfort of their love oncs. Medical parole and Compassionate Release
programs vary from state to state. Most jurisdictions require that an applicant is “terminally ill.”

Some laws require that the person have “six months or less to live, some require “there is no
recovery and death is imminent,” or “permanently incapacitated.” Some states such as Delaware
and Missouri require that an individual may either suffer from a terminal illness or “require
treatment that cannot reasonably be provided by the Department of Corrections. Which 1is the
case for me and the length of my sentence for a small amount of crack cocaine could exceed my
life expectantancy? Texas has a “special needs parole “ extends beyond the terminally ill to the
elderly, physically handicapped, mentally ill, or mentally retarded.” Minnesota and New Jersey,
also permit release for serious medical conditions that are not terminal. In addition to the
requirement of physical incapacity, most jurisdictions require some affirmation or certification
that an individual who is granted medical parole is highly unlikely to commit another felony.
The individual’s criminal case will be reviewed by the local court system or the state parole
board to decide the appropriateness of a request release based on the individual’s medical
condttion.

This is just an outline of what Compassionate Release/Medical Parole program is and how it
would benefit socicty. Two established ways of rationally relieving the pressure on prison
systems are compassionate release from prison and alternatives to incarceration for non-viotent,
terminally ill defendants. Presently, due to the cxistence of plea bargaining restrictions and
mandatory minimum sentencing guidelines in many jurisdictions, prosecutors are unable to
offer, and judges unable to order, alternatives (0 prison for non-violcnt, terminally ill
defendant’s. Therefore. even when “the judge and prosecutor consider the sentence to be
inappropriate.” especially for non-violent and terminally ill individuals, they still have no choice
but {0 incarcerate them. It is the American Bar Association's recommendation that all states and
the federal government adopt language similar to the model language set forth in the attached
resolution, which would allow all parties concemed to take into account a terminally i1l
Defendant’s medical condition. )

Moreover, Kansas does not have any form of early release. except clemency, unfortunately our
Govemnor Bill Graves has not granted anyone clemency since having been in office.- - =



"t;‘
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. _ T : "~ The adoption of uniform legislation in
the areas of compassionate release and alternative sentencing should go a long way toward
addressing both the humanitarian concems associated with the terminally ill and dying inmates

And the concerns of prison officials dealing with the over-crowding and health care problems
plaguing the prison system.

Respectfully submitted,

Carol Jackson

¥ -3
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AMERICAN BAR ASSOCIATION

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES

R

RESOLVED, that the American Bar Assumatxou mpports compassionate release of
terminaily il prisoners and endorses adoption of administrative and judicial procedures for
compassionate release consistent with the “Administrative Model for Compassionate Release
Legislation™ and the “Judicial Model for Compassionate Release Legislation,” each dated April
1996; and

FURTHER RESOLVED, that the American Bar Association supports alternatives to
sentencing for non-violent terminally ill offenders in which the court, upon the consent of the
defense and prosecuting attorneys, and upon a finding that the defendant is suffering from a
terminal condition, disease, orsyndromemdmsodebﬂztatedormcapwtaiedastoma
reasonable probability that he or she is physm.ﬂy mcapable of presenting any danger to saciety,
and upon a finding that the furtherance of justice so requires, may accept a plea of gmlty to any
lesser included offense of any count of the accusatory instrument, to satisfy the entire accusatory
instrument and to permit the court to sentence the defendant to a non-incarceratory alternative.
In making such a determination, the court must consider factors governing dismissals in the
interest ofj jusuce.

V00l h W
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nzcommmanowmmn:
JUDICIAL MODE OMPASSIONATE RELEASE LEGISLATIC
‘ (April 1996) : e
(a) Authorization: At any time after the defendant is smtenoed, the court, on motion of

the defendant or the Department of Corrections or on its own motion, and after notice to the
prosecutor, may reduce a sentence of imprisonment to time served, or substitute for the unserved
balance of a sentence of imprisonment a sentence of home confinement, probation, or supervised
release, upon proof that the defendant has a medical condition that is critical. The court may
reduce any sentence, whether or not the defendant has served any imposed minimum sentence,
{except in the following cases...].

(b) Standard: If the court finds from the evidence that the defendant is fikely to die within
one year, the court shall reduce the prison sentence to time served, or substitute home
confinement, probation, or supervised release, for the unserved balance of the prison sentence,
unless it finds by a preponderance of the evidence that the defendant poses a danger of
committing additional crimes, that the defendant will not receive adequate care upon his or her
release, or that release would denigrate the seriousness of the offense. .

{(c) Motion: In the case of a motion filed by the defendant, the motion shall be -
accompanied by an affidavit of the medical officer attesting to the nature of the defendant’s
illnegs, the treatment he or she is receiving, the prognosis, and the extent of the defendant’s
incapacitation from the iliness, A copy of ea.c.h such application shall be served on the pmsecutnr.

CY &mmmwﬂmm Within five days, the court shall
determine whether a hearing on the motion is necessary. If the court determines that the motion

clmiy fails to establish grounds for relief, it may deny the motion mthoutﬁmher proceedings and
issue a written decigion explaining the reasons therefore.

(¢ hudm.ﬁqr_m

M Ifﬂwoourtdetmnﬁthatthedefwdmmaybeennﬂedtoreheﬂthc
- __,.'emmshaﬂsetthemouonforhmnngmﬁlenmmnhﬁuday&unlm
- the defendant requests additional time, . : 3 o ;

- (2) Notice of the hearing shall be sent to the prosemnormdthewctm(s),
. :-_any,ofﬁuoﬂ'e:ue(s)forwhdnthepmowumwmued,andﬂw
‘ mctun(s)sluﬂhaveﬁwnghttobehwﬂatthehmgormwmngor

(3)' " Evidence may be taken in the t‘onn of affidavit.

(f)___L W'lthm[m] daysoftheheanng, themmtshall mmeawmmdmon
granting or denying the motion, settmg forth its factual ﬁndmgs and explam.mg the reasons for i its
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decision. If the court determines that relief is warranted, the court shall determine whether to
reduce the prison sentence to time served, or instead to substitute a period of home confinement,
probation, or supervised release. If the court chooses 10 substitute a period of probation or
supervised release, the court shail impose as conditions of probation or release at least the
following: :

(1)  that the defendant not commit another crime;

(2)  that the defendant maintain his or her residence;
(3)  that the defendant maintain established reporting requirements with his or
her probation officer; .

and such other conditions as the court concludes are necessary or appropriate in the particular
case. ‘

() Review: 1€ the court denies the motion, the defendant shail have the ﬁé,ht to appeal,
{imited solely to the question whether the trial court, in denying the motion, abused its discretion.

(h) Revocation of release:

(1)  Violation of conditions of release: If the defendant violates any condition of
release, his or her release may be revoked in the same manner as for other
violations of probation or supervised release, and the defendant returned to
prison to serve his or her sentence. Credit for time spent on releasé shall
not be counted toward service of the sentence.

(2)  Defendant no longer late-stage terminal: If after release the defendant is
determined not to be likely to die within one year, his or her release shall be
revoked, and the defendant shall be returned to prison to serve his or her .
sentence. Credit for time spent on release shall be counted toward service’
of the sentence.

hanged circurpstances: Denial of relief under this section shall

(i) New motion based on ct
not preciude the defendant from filing a subsequent motion for relief if there is a change in his
physical condition or other pertinent circumstances. '

() Reporting requirements: The Department of Corrections shall maintain statistics
regarding the number of requests made for conditional release, the number of such requests that
were granted, the number of such requests that were denied, and the date the defendant died, if
applicable. Within three months of the end of the [fiscal] {calendar] year, the Department of
Corrections shall compile them in an annual report that shall be made available to the public. In
order to facilitate the collection of relevant data, the court shall send to the Department of
Corrections a copy of every mation for conditional release and of the decision on each such
motion.
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s an AIDS/HIV prison advocate, [
will never get used to the dying,
and hope never to take for grant-
2d all of the courageous and

22 @ determined living. Each year, the
number of people behind bars in this coun-
try with AIDS/HIV increases as the number
of people incarcerated escalates and as HIV
reaches farther into the poor, inner-city
comununities of color frorn which most pris-
oners come. In the New York State prison
system alone, which represents approxi-
mataly 63,000 or 4.2% of the national prison
population of 1.5 million people, correctional
officials conservatively estimate that over
8,000 women and men are living with HIV
and close to 1,500 have CDC~defined AIDS.
At the AIDS in Prizon Project, we estimate
that upwards of 50,000 people are living
with AIDS/HIV behind bars in the United
States, Sadly, correctional health care in
this country is so far below community stan-
dards that some forty states are currently
the subject of litigation for inadequate cor-
rectional health eare and other substan-
dard prison conditions.

Significantly, the vast majority of people
living with AIDS/HIV “on the inside” will
gurvive their prison terms and return to
their families and communities. During

York State prisons, I often speak to women
and men who must manage their HIV-
related illnesa while simultanecusly they
grieve the deaths of parents, siblings or
lovers, and seek a way to tell their children
about their own HIV infection. Inevitably,
AIDS/HIV is a family disease, Nationwide
most prisoners living with AIDS/HIV
return home with almost no information
about their illness except a test result and,
if they are lucky, a few minutes of a coun-
sellor’s time. These prisoners also hit the
streets with little or no linkage to medical
care and other necessary services in the
community. Victor, a former prisoner liv-
ing with AIDS/HIV, recently described how
he felt after his releass:; “When [ went
home, [ was totally lost.”

4

CONTINUED ON PACGE 2 ¥ )

See article on the AIDS in Prison Project
Clearinghouse nd Hotline on page 4 inside.

Compassionate Release and Correctional Reality

he vast majority of HIV+ people in prisons and jails will outlive their sentences.
Mugch of advocates’ energies thus appropriately focus beyond their clients’ time in
prison and onto their futures in their home communities. However, a significant
number of prisoners do die behind bars of AJIDS-related illness. For them, even a
short sentence can be a death sentence. Since 1981, more than 2,000 people have

died of ATDS-related illness in New York prisons and jails alone. In New York and other

states, advocates of prisoners living with AIDS/HIV are recognizing that a portion of their
work must focus on the needs of terminally ill prisoniers whose last wish is to die in freedom,
not shackled to a bed, and often to die at home in the loving presence of their families—fami-

lies who may be constrained by distance and limited resources from otherwise being at their

loved ones’ side.

Historically, terminally ill people have been eligible in numerous states for Executive
Clemency, through which a state’s governor may commute an individual's sentence in ligh
of the individual’s physical health or other extenuating circumnstances. Similarly, the sen-
tencing laws of most jurisdictions allow the sentencing judge to take the defendant’s healtt
into consideration iz, determining or reconsidering a sentence. Yet with escalating number

of terminally ill people behind bars, many states have recantly implemented medical parol

policies or laws (sometimes referred to as *compassionate release”) which apparently are
intended to provide a formal or legislated mechanism of relief for a large number of prison-
ers. Advocates in states that have enacted such policies, however, are finding that the reali
ty of compassionate release may be far from its promise, and that their struggle to provide
dignity and comfort to clients in the end stages of ATDS is just beginning.

This article provides a brief overview of the medical parole statutes or policies of six states:

| Connecticut, Michigan, Montana, New York, Texas and Wyoming. (Some states provide

similar relief through furlough programs which do not fall within the scope of this article.)

; We have aiso included Florida's “conditional medical release” program; although this polics

offers a form of supervised release distinguished from parole, its structure and function are
strikingly similar to medical parole laws. While all of these policies have been instituted
within the last three years, even at this early juncture it is clear that fisll implementation

visits to AIDS/HIV support groups in New - has been thwarted by conflicting pressures on correctional officials to reduce medical bud-

gets but also to remain tough on crime, Moreover, even if fully implemented, medical parol
is only one of many measures which must be taken to address serious inadequacies in cor-
rectional heaith care,

The Letter of the Law

Physical incapacity is not surprisingly the primary criterion of medical parole laws and
policies in every jurisdiction. All states but Wyoming and Michigan. require a medical
examination of the applicant, usually by a doctor empleyed or authorized by the cotrection:
al system, Criteria for medical eligibility differ across the jurisdictions; most states require
a finding that an applicant is “terminally ill.” Connecticut defines the term as “six months
or less™ to live, while New York does not spell out the meaning of the term. The Florida
statute indicates a prisoner may either be terminaily fll—in which case “there can be no
recovery and death is imminent™—or "permanently incapacitated,” Michigan and Montana
require only a finding that the applicant is “incapacitated” or suffers an “ineapacitating” ill
ness, respectively, while under Wyoming’s policy, a qualifying individual may either suffer
from a terminal illness or “require ireatment that cannot reasonably be provided... by the
Department of Corrections.” Texas “special needs parole” extends beyond the terminally il to
the "elderly, physically handicapped, mentally ill, .. or rnentally retarded.”

In addition to the requirement of physical incapacity, most jurisdictions require some affir-
mation or certification that an individusl who is granted medical parole is highly unlikely

[ CONTINUED ON PAGES P
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to coramit any further crimes. Five of the
seven policies examined (all except
Wyoming and Michigan) require a find-
ing--generally made by the examining
doctor as part of hisher medical diagno-
sis—that an applicant for medical parvle is
“physicaily incapable of presenting a dan-
ger to society,” as Connecticut’s statute
reads (Montana's and New York’s are vir-
tually identical), or “to a reasonable degree
of certainty ... (is] physically incapacitated
to the extent that he does not cofistitute a
danger to himseif or others” (Florida), or
“no longer constitute(s] a threat to public
safety and no longer constitute(s] a threat
to commit further offenses” (Texas). In
New York's law, the relevant phrase is
repeated five times.

Although this criteria would seem fo guard
against the danger of releasing a violent
individual into the community, most juris-
dictions also deny eligibility for medical
parole to individuals who have been con-
victed of certain serious crimes. For
instance, Connecticut denies eligibility to a
prisoner convicted of a “capitol felony,” and
New York similarly eliminates prisoners
convicted of murder in the first or second
degree, manslaughter in the first degree, a
sexual offense or an attempt at any of
these crimes. Florida and Mentana only
deny eligibility to individuals serving death
sentences. In contrast to most jurisdictions,
Wyoming’s policy makes no crime-based
restrictions, The medical parole policy of
Louisiana, which was not included in this
article, containg a medical exclusion, bar-
ring any prisoner “who has a contagious
disease.” According to a Louisiana Depart-
ment of Corrections official, prisoners with
AIDS are considered ineligible for medical

DILLONS #34 13th & WEST TO

parole, apparently because Louisiana
defines all AIDS-related illnesses as & con-
tagious disease.

Most of these statutes allow for the retum
of a paroled individual to prison should his
or her condition improve to the extent that
the “incapable of presenting a danger” cri-
terion can no longer be met. The statutes’
language often leaves room for discretion:
the parole board “may require ... periodic
diagnoses™ (Connecticut), the Board “may
revoke the parole” (Montana). New York is
the most exacting on this score, In New
York, initially parole is granted for four
months only; before this period expires, the
parole board must re-eveluate the individ-
ual’s health and decide whether to renew
the grant of medical parole.

Finally, statutes in five of the seven states
require that the applicant satisfy the
parole board that approgriate arrange-
ments have been made for the individual’s
housing, medical eare and general welfare
upon release. Montana's language is typi-
cal: “The board shall require as a condition
of medical parole that the person agree to
placement in an environment chosen by
the department..., including but not limit-
ed to a hospital, nursing home, or family
home.” Other statutes call for the submis-
sion of & “parcle plan” (Texas) or “dis-
charge plan” (New York) which the parole
bosard may reject or amend.

While in most jurisdictions a prisoner's
application to the parole board for medical
parole sets a formal process of review in
motion, in Michigan and Wyeming a pris-
oniet’s access to the process is more limited.
In these states, a prisoner appealing to the
parole board for medical patole is directed
back to his or her facility. The prigoner -
must then persuade local prison officials to
conduct a medical review and apply for
raedical parole on his or her behaif. In
Michigan, the process is even more cornpli-

917853687119

Save
e
Date

For reg

1st National AIDS/HIV in
Prison Roundtable

October 18-19, 1993
San Francisco, California

istration information
call: 212-254-5700

P.83

cated. The Michigan parole board «
grant medical parole until it wins ju
tion from the original sentencing jud;
release a prisoner before the complet
his or her minimum term.

The Numbers

Available data indicate that state cor
tional officials are not fully implemer
the letter and promise of medical par
policies or laws. In Michigan, which ¢
rently incarcerntes 115 people with fi
blown AIDS, an official of the parole |
reported that in 1992 a single prisone
who was suffering advanced Alzheim-
disease, was released. Only a tiny pot
of the prison pepulation in both Mont
and Wyoming is affected by AIDS/HT
Not a single prisoner has been releas
medjcal parale in either state. In Tex:
which currently incarcerates 60 indiv
als with AIDS, 252 prisonets have ap
for "speeial needs parole” since its inc.
tion, and 31 prisoners have been rele:
among whom 8 had AIDS-related ilin
Sixty-seven prisoners died of AIDS in
Florida prisons in 1992; Florida has
released four prisoniers under its polic
New York State prisons incarcerate a
estimated 8,000 HIV-positive people ¢
1,487 people living with CDC-defined
AIDS. Since the paszage of New York
medical parole law in March 1992, ow
200 people have applied for medical p
and only 9 applications have been gra
In that same span of time, over 150 pr1
ers have died of AIDS-related illnesse
Mew York State prisons. Lastly, the C
necticut Department of Corrections w-
not make its data available.

Toward a Fuller bmplementat!

While all of these statutes or policies }
been enacted only in the last few year

_ several consistent weaknesses in the

and irapiementation of the laws have

thwarted prisoners from fully benefiti
from the golicies. The most salient of*
jssues inciude: overly exacting standa
physical incapacity; misallocation of a
ditional parole board function to the v
ing physician; lack of education and o*
reach to prisoners and their families
the process, and the need for extensiv:
charge planning.

The widely-used language requiring A
doctor certify an applicant incapable ¢
presenting a danger to society is not 0
excessive but inappropriate. First, pat
larly with AIDS-related illness, medi¢
an art and not a science, and it is high
impracticable to require a doctor to ce
how a person’s health will be for the

remainder of his life, or, for that matt
how long the person will live. Second, t
standard requires a medical doctor to ©
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ompassionate Release

a decision about recidivism, traditionally a
function of the parole board. States enacting
new medical parole statutes or amending
their existing laws should take care to allo-
cate tasks between doctors and the parole
board it a manner that is more in keeping
with their respective training and experiise.

To assure prisoners full access to medical
parole, correctional officials must also con-
duet education and outreach efforts aimed
at prisoners, their families, heaith providers
and advocates; provide prisoners and fami-
lies ready access to information on the sta-
tus of 3 pending application; publish inter-
nal procedures, evaluative criteria, records
and timetables, and allocate or seek ade-
guate staff to administer the policy.

A further impediment to a prisoner’s access
1o medical parole is lack of adequaie
staffing within a correctional or parole -
department to perform adequate discharge
planning, including locating the housing,
medical care, financial resourees and sup-
port that discharge plans require. Adve-
eates must work alongside correctional offi-
cials to create linkages to existing services

AIDS In Prison Project
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in the community and to create new ser-
vices where they are needed. There are -
some good models for how bridges will be
built. In Connecticut, Dr. Frederick Altice,
Maedical Director of the HIV in Prison Pro-
gram at Yale University, has worked to
develop relationships with the Uncus-on-
the-Thames Hospice and the Connecticut
Hospice to receive prisoners released
through medical paroie. In addition, Dr.
Altice is working to place paroled prisoners
in the Conhecticut AIDS Residency Pro-
gram, which offers the possibility of inde-
pendent living in a group home. In Illi-
nois—a state which does not currently
have a compassionate release policy—the
John Howard Association has proposed
that a hospice be established exclusively -
for the use of people released from prisons
and jails. While the creation of prisoner-
specific resources in the community isa
worthy goal, advocates will have to be
wary that the housing, medical services or
other resources provided for former prison-
ars are held to community standards.

Clearly, advocates for prisoners in the end’
stages of AIDS cannot relax their vigilance
once medical parcle laws or other means of
compasgionate release have been estab-
lished. Whether advocates are working o
institute such policies or to fully imple-
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ment these laws, the persuagive

ments they will bring to bear upt

tors or cotrections officials will be w.<
same. As & fiscal matter, compassionate
reloase saves money. It has been estima
that caring for a person with AIDS/HIV
costs $40.000 pet year. By releasing suc
inmates early the state shifts much of t}
expense onto the federal government,
which picks up the tab through medicai:
and other entitlements. In addition, the
creation of each new bed to accommeodat
an exploding prison population costs
between $30,000 and $35,000. Theoretic
ly, to release terminally ill prisoners ea:
will save states some of that expense.

But to focus primarily on money diminis
es an issue that should appeal to humar
decency instead. For a prisoner in the fi
stages of AIDS, the absence of a viable
compassionate release option can mean
death in isolation, under restraint, and
bereft of the solace and hope loved ones
and family members can provide. Unde
these circumstances, the person's family
and comrnunity also suffer a loss—the
opportunity to care for the living and to
fully grieve the dead.
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March 15, 1989 _
To The Commitiee on Federal & State Affairs

To Whem it May Cencern:

| am writing this (stter on behaif of the Miasionaries of St. Matthew Christian Methodist Episcopal
Church, 841 N. Cleveland Wichita, KS 67214, regarding the “Compassionate Release of Terminal
and Medically il Inmates”, in the state of Kansas, We are in suppert of a proposal submitted to
Senator Rip Gooch, by Inmate Carol Jackson, of the Topeka Correctional Center in Topeka,
Kansas. Documentation states that the American Bar Association and some states throughout
the United States has accepted and supported such a bil to release terminally and medicaily il
Inmates, incarcerated for non violent crimes. However, Kansas is one of the states that does not
currently support such a bill. We are currently preparing petitions with signatures supporting this
bill.

Thank you,
Liz Bishop
President of The Geperal Missionaty Seciety

Rev. Dr. Lynn Hargrow Sr., Paster
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STATE OF KANSAS

DEPARTMENT OF CORRECTIONS
OFFICE OF THE SECRETARY
Landon State Office Building
800 S.W. Jackson — Suite 400-N

Bill Graves Topeka, Kansas 66612-1284 Charles E. Simmons
Govermnor (785) 296-3317 Secretary
MEMORANDUM
To: Senate Federal and State Affairs Committee
From: Charles E. Simmw
Subject: SB 322
Date: March 16, 1999

SB 322 authorizes the Kansas Parole Board to grant special medical parole to any inmate who
has been diagnosed with a terminal iliness if the board determines that: (1) the inmate will not
live to serve the term to which sentenced; (2) the inmate will live and remain at liberty without
violating any laws or conditions imposed by the board; (3) the inmate will not pose a threat of
harm to the public if released on parole; and (4) release of the inmate on parole would not
diminish the seriousness of the crime.

The board's discretionary authority to grant a special medical parole would apply to any inmate
who meets the conditions set by the bill, regardless of whether the board otherwise has parole
jurisdiction over the inmate. Under the bill's provisions, the request for consideration of a
special medical parole could be initiated either by the inmate or the Secretary of Corrections.

Statutory authority for “early release” of inmates with a terminal illness already exists under
KSA 22-3701, which authorizes the Governor to “...pardon or commute the sentence of any
person convicted of a crime in any court of this state upon such terms and conditions as
prescribed in the order granting the pardon or commutation....” The statute also establishes
procedures for consideration of pardons and commutations. These procedures require that
notice to be given to the victim(s), the prosecutor, the sentencing judge and the public
generally, that such a petition has been filed. Current law also requires that the Parole Board
review each application and submit a report to the Governor for consideration in making a
decision on the application. The pardon and commutation authority of the Governor is not
exercised frequently, but it has been used in the past for the purpose envisioned in SB 322.

A Safer Kansas Through Effective Correctional Services ]S)z?eF\ejgf:/rzl_% %tate Affairs Comm.

Attachment: # G/



Testimony on SB 322
March 16, 1999
Page 2

Extending the Parole Board’s authority to grant early release of terminally ill inmates serving
determinate sentences appears to be inconsistent with the underlying rationale of the
Sentencing Guidelines Act. Sentencing guidelines establish presumptive sentences based on
the severity of the crime and the criminal history of the offender—not the individual
circumstances of the offender.

There are also practical concerns raised by the bill. We do not anticipate any reduction in
expenditures for inmate medical care if the bill passes, since contract payments are not based
on straight pass-through of costs. The contractor is required to provide comprehensive medical
services to all inmates for the contracted amount, with adjustments being made only on the
basis of the number of inmates served. However, it is likely that the costs of caring for
terminally ill offenders released under the bill's provisions would shift to other agencies,
whether state or local, public or private, since these offenders are not likely to be covered by
health insurance.

If the Legislature decides to pursue SB 322, we suggest that the bill be amended. To ensure
that SB 322 conforms to requirements for continued state eligibility under the federal Truth-in-
Sentencing grant program (which requires that certain offenders must serve at least 85% of
their sentence), a provision should be adding requiring that the KPB adopt criteria and
guidelines for determining that a prisoner's medical condition is such that he or she no longer
poses a threat to the public. We also recommend that the bill be amended to make it clear that
all existing public comment and victim notification requirements shall also apply to the KPB's
consideration of special medical paroles.



