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MINUTES OF THE HOUSE JUDICIARY COMMITTEE

The meeting was called to order by Chairman Michael R. O’Neal at 3:30 p.m. on March 9, 1999 in Room
313-S of the Capitol.

All members were present except:
Representative John Edmonds - Excused
Representative Candy Ruff - Excused
Representative Clark Shultz - Excused

Committee staff present:
Jerry Ann Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes
Cindy Wulfkuhle, Committee Secretary

Conferees appearing before the committee:
Kathy Porter, Office of Judicial Administration
Randy Hearrell, Judicial Council
Ardith Smith-Woertz, Family Law Advisory Committee, Judicial Council
Ron Smith, Kansas Bar Association
Joe Ledbetter, Topeka
Greg Debacker, National Congress for Fathers & Children
Orville Johnson, Topeka
Jim Johnston, Wichita
Mark Shephard, Valley Center
Tom O’Shea, Olathe
Tony Rieschick, Topeka
Jean Shepherd, Douglas County District Court Judge,
Dan Mitchell, Judge, 3" Judicial District
Representative Phyllis Gilmore
Jill Bremyer-Archer, American Academy of Adoption Attorneys
Joel Rutledge, Adoption with Wisdom & Honesty
Dan Brooks, Kansas Adoption Network
Dick Peckham, Andover

Hearings on SB 91 - expanding jurisdiction of district magistrate judges to hear protection from abuse
actions, were opened.

Kathy Porter, Office of Judicial Administration, appeared before the committee in support of the proposed
bill. She explained that the bill would eliminate the provision which prevents district magistrate judges from
hearing protection from abuse actions when a district judge is not available. (Attachment 1)

Hearings on SB 91 were closed.

Hearings on SB 96 - modification of child custody and residential placement orders, were closed.

Randy Hearrell, Judicial Council, introduced Ardith Smith-Woertz, Family Law Advisory Committee,
Judicial Council, as a proponent of the bill. She stated that this proposed bill would require the party filing
amotion to modify a final order pertaining to child custody or residential placement to include with specificity
all know factual allegations which constitute the basis for requesting the change. (Attachment 2)

Hearings on SB 96 were closed.

Hearings on SB 125 - distribution of child placement investigator’s report in divorce proceedings, were
closed.

Ron Smith, Kansas Bar Association, appeared before the committee as the sponsor of the bill. He explained
that current law allows access to child custody investigation reports by parties who appear pro se but only to
the attorneys of parties represented by counsel. Some judges order that the report not be discussed with the



attorneys client. This bill would allow those report to be given to either party upon a motion and if the judge
finds that it would not be harmful to the child. (Attachment 3)

Joe Ledbetter, & Greg Debacker, both of Topeka, appeared before the committee in opposition of the bill.
They believe that courts should not be given discretion regarding the disclosure of the reports. (Attachment

i)

Orville Johnson, Topeka, appeared before the committee as an opponent of the bill. He believes that not
allowing a parent to see the report is against the parents constitutional right. (Attachment 5)

Hearings on SB 125 were closed.

Hearings on SB 150 - legal custody and residency arrangements in divorce and separate maintenance,
were closed.

Ardith Smith-Woertz, Family Law Advisory Committee, Judicial Council, appeared before the committee
as a proponent of the bill. She explained that the bill would make technical changes to the law by codifying
the types of residential arrangements that exist today, but are not listed. The bill would also change
"visitation" to "parenting time". (Attachment 6)

Jim Johnston, Wichita, appeared before the committee in support of the bill. He suggested several
amendments; enforcement of parenting time, having the courts consider that both parents make contributions
when determining child support, and requiring a parenting plan be submitted at the same time as temporary
orders are filed. (Attachment 7)

Mark Shephard, Valley Center, appeared before the committee in support of Mr. Johnston’s proposed
amendments. (Attachment 8)

Tom O’Shea, Olathe, appeared before the committee as a proponent of the bill. He also supported the bill
with Mr. Johnston’s suggested amendments. (Attachment 9)

Tony Rieschick, Topeka, appeared before the committee in support of enacting move away provisions. So
the parent with custody could not move the child out of town unless it was in the best interest of the child.
(Attachment 10)

Joe Ledbetter, Topeka, & Greg Debacker, National Congress for Fathers & Children, both appeared in
opposition of the proposed bill. They would prefer HB 2002 which adequately addresses their concerns.
(Attachments 11 & 12)

Hearings on SB 150 were closed.

Hearings on SB 119 - post-termination dispositional alternatives following voluntary relinquishment of
parental rights, were closed.

Jean Shepherd, Douglas County District Court Judge, explained that the bill would establish adoption
procedures as a part of the Code for Care of Children to deal with situations when a parent voluntary or
conditionally relinquishes their parental rights but wants to remain in contact with their child. (Attachment
13)

Dan Mitchell, Judge, 3™ Judicial District, appeared before the committee as a proponent of the bill. For the
courts to have this as a dispositional opportunity would be a good tool, and it would not be mandatory but
optional.

Representative Phyllis Gilmore appeared before the committee with a list of potential concerns. (Attachment
14)

Jill Bremyer-Archer, American Academy of Adoption Attorneys, appeared before the committee as an
opponent to the bill. She stated that Kansas has adequate laws that provide for permanency of adoptions and

allows adoptive parents the flexibility to have their adoptions as open as they feel is in the best interest of their
child. (Attachment 15)

Joel Rutledge, Adoption with Wisdom & Honesty, appeared before the committee in opposition of the bill.
He was concerned that the courts would have continuing jurisdiction over the child and that would not be



appropriate. Children need permanent homes without the threat of intrusion by outside interests. (Attachment
16)

Dan Brooks, Kansas Adoption Network & Dick Peckham, Andover, appeared in opposition to the bill. The
believe that it would cause unnecessary costs to SRS in on-going supervision and for the courts. (Attachments

17 & 18)

Hearings on SB 119 were closed.

The committee meeting adjourned at 6:45 p.m. The next meeting 1s scheduled for March 10, 1999.



March 9, 1999

House Judiciary Committee
Testimony in Support of SB 91

Kathy Porter
Office of Judicial Administration

Thank you for the opportunity to appear in support of 1999 SB 91. Under
current law, district magistrate judges may grant any orders authorized by the
Protection from Abuse Act “in the absence, disability, or disqualification of a district
judge.” Senate Bill 91 would allow district magistrate judges to issue protection
from abuse orders without the qualifying language that a district judge be absent,
disabled, or disqualified.

The bill was introduced at the recommendation of a district judge, and is
supported by both the Kansas District Judges Association Executive Board and the
Kansas District Magistrate Judges Association. Members of both associations are
comfortable with having district magistrate judges issue protection from abuse
orders, and both think that this would prevent any delay that could result in some
instances.

Thank you again, and I would be glad to try to answer any questions that you
might have.

House Judiciary
3-9-99
Attachment 1
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DISTRICT COURT OF KANSAS
TENTH JUDICLAL DISTRICT
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Representative Mike O’ Neal
State Capitol Building
Topeka, Kansas

Re: District Magistrare Jurisdiction
Dear Representative O’Neal:

[ understand you are considering S.13. 91 dealing with the jurisdiction of District Magistrate Judges
to handle Protection From Abuse Cases (PFAs). The Executive Board of the Kansas District Judges
Association has considered this issue and supports expanding magistrate jurisdiction over PFAs.
[ will also share with you that in Johnson County we presently have a full time permanent grant-
funded judge handling Domestic Violence Cases. The law, as it presently exists, limits our ability
Lo use this position effectively and efficiently,

For these reasons I would ask that your Sub-Committee, as well as the full Senate Judiciary
Committee, support S.B. 91 to expand the jurisdiction of magistrates to enable them to handle PFAs.

If | can be of further assistance on this matter, please feel free to contact me. I can certainly come

to Topeka if additional information is needed. Thanks for your support.

Respectfully,
%%fcfza,
Larry McClain
President - KDJA

[.Mc/s
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Representative Michael 0'Neal
House Judiciary Committee

Honorable Representative 0'Neal:

As chairman of the legislative committee for the District Magisrrate
Judges Association, I want the House Judiciary Committee to know that our
legislative committee and our assoclation supports Senate Bill 91 relating

to the jurisdiction of District Magistrate Judges pursuant to Protectien
Form Abuse Act.

Under currant law, K.S.A. 20-302b, the District Maglstrate Judge may

in the absence of a District Judge grant any order authorized by the Protection
From Abuse Acct.

In multicounty judicial districts it is not commen for a District Judge
to be in a particular county on a particular day that a Protection From Abuse
is filed. It is common for the Magistrate Judge to be in the county and
handle the case immediately upon filing. The immediate availability of the
Magistrate Judge speeds the process of protection and is much more convenient
to the filer and law enforcement as well as avoiding delays in future hearings,

If you have any questions regarding this exrtended jurisdiction to the
District Magistrate Judges or if you wish testimony please do not hesitate
to contact me.

e 0571t

D ./ MONTANDON
Legislative Committee Chairman
District Magistrate Judges Association
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DISTRICT COURT
THIRTEENTH JUDICIAL DISTRICT
STATE OF KANSAS

MARTINA M. HUBBELL
DISTRICT MAGISTRATE JUDGE

ELK COUNTY COURTHOUSE
(316) 374-2370

HOWARD, KS 67349

INREGARD TO KSA 20-302b

The issue of Magistrate Judges hearing Protection From Abuse cases was discussed
at the 1998 June business meeting of the Kansas District Magistrate Judges
Assoclation. Under currant law KSA 20-302b a Magistrate Judge may in the absence
of 'a District Judge (4) grant any order authorized by the Protection From Abuse
Act. The XKDMJ Association voted to support a bill extending the Magistrate Judges

jurisdiction to hear Protection From Abuse cases.

%MW

dfe Martina M Hubbell - President
Kansas District Magistrate Assoclation



March 9, 1999

TESTIMONY OF KANSAS JUDICIAL COUNCIL
IN SUPPORT OF 1999 SENATE BILL NO. 96

Senate Bill No. 96 was drafted by the Family Law Judicial Advisory Committee. The Bill
was drafted to give the Courts a right to deny the motion when motions for change of custody are
filed without sufficient reasons being given for the same in the motion. At times motions are filed
which simply state that a change of residential placement or change of custody is requested. The
Court and the other party do not know the basis for the motion without going to a hearing.

A motion to change child custody or residential placement is a very stressful event. It is
costly both financially and emotionally. Senate Bill No. 96 is in line with current statutes regarding
divorce and paternity. It would require more specificity in the pleading of the motion. It would also
require the party filing the motion to swear to the contents of the motion by signing a verification
or affidavit to accompany the motion. This would make the moving party more accountable for the
allegations of the motion.

AW

The Court would then, upon review of the motion, decide if an obvious case has been
established in the motion to allow the same to proceed through the legal process. The standard for
changes of child custody or residential placement is different depending on how the existing order
was made. If the parties reached settlement regarding the residential custody or placement of the
children, the standard for prima facie case would be the "best interest of the child" test. If the Court
made a ruling after a trial on the issue of residential custody or placement, the moving party must
allege a material change of circumstance has arisen since the order was entered. To establish a prima
facie case in either situation, the moving party would need to allege sufficient facts to allow a change
of custody.

The Court would either deny the motion at the outset without further hearing or allow the
same to proceed. The Court, if the motion was not denied at the outset, would still have discretion
to send the parties to whatever services the Court deems appropriate in the circumstances. The Court
could refer the parties to mediation or conciliation. The Court could order a home study or that a
custody evaluation be performed on both parties. If the case went to trial, the Court would still need
to look at the best interest of the child when determining child custody or residential placement.

The Court when asked to issue an ex parte order in an emergency would require that the party
requesting the emergency change to testify to the same. The Court should also contact the
nonmoving party’s attorney to be present before taking up the matter. The nonmoving party would
have the opportunity for a review hearing after the motion and order along with notice of the review

hearing was served personally upon the nonmoving party.

The main thrust of the Senate Bill No. 96 is to make moving party’s and their attorneys more
accountable in the change of custody or residential placement process. This will save families great
emotional hardship and financial expense. It is designed to do away with some of the abuse of the
system, which is now taking place. It also gives the Courts greater discretion in dealing with these
motions.

Thank you for your attention.

Ardith R. Smith-Woertz, Attorney
Member of the Family Law Advisory Committee
of the Kansas Judicial Council

House Judiciary
3-9-99
Attachment 2



Legislative Testimony

KANSAS BAR
ASSOCIATION TO: Members, House Judiciary Committee
1200 W Harrison St _
P.0. Box 1037 FROM: Ron Smith

Topeka, Kansas 66601-1037
Telephone (783) 234-5696
FAX (785) 234-3813

Email: ksbar@ink org

SUBJ: SB 125

DATE March 9, 1999

The bill discusses SRS Home Studies for placement of children. It tries to make a change to
equalize party access to SRS home studies in child custody matters. Current law allows counsel for the
parties to have access to such home studies, and if the other party appears pro se, without a lawyer,
then that party has the opportunity to have access to the study. However, the other party with a lawyer

may not have access to the report if the judge orders the lawyer to review the study but not discuss it
with the client.

Current law puts lawyers and judges in awkward situations. Lawyers have a duty of candor
with the clients. But judges sometimes do not want to have lawyers reveal the contents of a home
study to the party because of concerns of retaliation for things said. Over the years we have
recognized that sometimes parties appear pro se representing themselves. We have allowed
represented parties access to these reports. For represented parties, however, lawyers being candid
with their clients have to tell them that they cannot be candid with their clients because the judge has
allowed the attorney access to the report but not the person paying the attorney. When the represented
parties soon figure out that if the unrepresented party gets to see the home study but the represented
party does not, they fire their attorney for the brief period of time necessary to access the information,
then rehire the attorney.

The bill simply tries to give the judges the discretion to decide who gets access to the
information, and under what circumstances. It is not intended to exclude unrepresented persons from
seeing the home study. We change the language so that upon motion of either party, either party may
seek access to the report regardless whether they are represented by counsel. The judge knows the
litigants well enough to know the limits that ought to be set on access -- if any limits are needed at all.
The court uses its discretion.

As for concern about the inability of a party contesting the conclusions in the report to cross
examine the person who wrote the report, the law already provides for cross examination of the writer
of the report. Thank you.

House Judiciary
3-9-99
Attachment 3



33
34

5%

36
37

Senate Bill no. 125

Opposed to Current Proposed Change

(c)Use of report and investigator’'s testimony. The court shall make

the investigator’'s report available prior to the hearing to counsel erte-any
-party-net-represented-by-eeunset. Upon motion of either party, the report

may be made available to such party unless the court finds that such distribution
would be harmful to either party, the child or other witnesses.

Arguments for the bill are that a pro-se party has access to investigators reports, but a

person represented by counsel does not.

33

34

35

Amend the bill to allow both parties access
(c)Use of report and investigator’s testimony. The court shall make the
investigator's report available prior to the hearing to counsel and their client,

or to any party not represented by counsel.

Greg DeBacker
2907 NW Topeka Bivd

Topeka, KS 66617-1111
286-3029 286-0809
work 232-2916 e-mail DeBackerG@aol.com

Children Need Both Farents

National Congress for Fathers and Children, Topeka Chapter
PO Box 750361 Topeka, KS 66675-036

House Judiciary
3-9-99
Attachment 4
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" Testimony: Orville Johnson, Senate Bill 125
2401 SW Bradbury
Topeka, Ks 66611

No Where in the Constitution of The United States does It say that g
judge of law ean order that a citizens Constitutional Right be viclated
or Due Process ignored for the comfort and/cr protection of another
citizen, whether that citizen 1is a child or not, There are many more
safeguards, but the Constituticn 1s the clesest thing to being written

in stone that we have. May God bless you with wisdow!

In re Cooper

[ Amdmant 6—~FURTHER GUARANTIES
BareR 2l D - CRIMINAL CASES
In the Interest of JuLIE CooPER, A Juvenile Under Age Eighteen. ) In all crimi.nal mhnns the accused shall enjoy
© p2aer) — O/ 7E <the night to & blic trial, by an impartial
SYLLABUS BY THE COURT B of the Biate and dT&lr;lclt whe:r;n the ch:me shall
d.ﬁtl.'l lhﬂu Ve
1. CONSTITUTIONAL LAW—Parents’ Rights of Child Custody and Control. have b"“‘l : bywlaw and to be informed oibeth":
The parents’ rights of custody and control of their children are liberty interests ‘;am a:.d il of t.he 2 - entad
[
protected by the Fourteenth Ar)nem-:irnent Due Process Clause. : W’lf.htmthe -wiin 1 “u"tnl have cﬂ'niry pro=
2. SIAME—Due Process—Determination of Necess.ary. Safeguards. A determina- cess for obtaining Witnesses in his favor, m’ d to have
tion of the safeguards necessary to afford constitutional due process must be the Awss ce of Co I tor i dafenee
evaluated in the light of the nature of the proceeding and of the interests "

affected.

Confrontation. In criminal proceedings, the a@'s)ed
has a right to be "confronted with the witnesses against
him.” This Sixth Amendment right consists of the act

In Danforfh v. State Department of Health and Welfare, 303 of setting a witness face to face with_the accused, in

A.2d 794, the court held neglect proceedings to be akin to crimi- order that the latter may make any ebjection he has to

1 Tings in theoBEE ot th T e ihitd the witness, or that the witness may identify the ac-
na. procee £5 1n e Bpee = muniynoling that due cused; and, does not mean merely that witnesses are to

_process requires greater procedural protection as the action more be made visible to the accused, but imports the constitu-
Eﬂwe;ilﬁ";%@mghe Danforth court - tional privilege to cross-examine them. In fact, the
was also concerned about the imbalance of expertise, and re- essence of the right of confrontation is the right to
quired the appointment of counsel for indigent parents when the cross-examination. Davis v. Alaska, 415 U.S. 308, 94
child was being temporarily removed from the home. 5.Ct. 1105,-39 'L.Ed.2d 347. A disruptive defendant may,

“however, lose his right to be present in the courtroom,
and, as a result, lose his right to confront witnesses.
Ilinois v. Allen, 397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed.2d
353, .

: Eaatman v. Ea.stm.sm

4 ‘ IS AND IMMUNITIES OF e
Amendment IL—_I‘I.(’E];TT%ENS : @ . o (R s @
on declaring fourteenth amendment ratified No. 52,245 L

Proclamati of
dmd .‘rnly :a. :ma. Gm- Haomms ratifed P"“““’ to data of said ,  CaroL EastMman, Appellee, v. CharLEs EasTMman, Appellant.

Szcrron 1 Citlzenshm, Prlﬂleges or immunities; + 1S ELARYS P THECOLAT,
due process clause. All persons born or naturalized in 1. PARENT AND CHILD—Custody—Home Study Investigative Report—

" the United States, and subject to the jurisdiction thereof, Availability of Results of Study to Parties. A home study investigative report
are citizens of the United States and of the State wher;m ordered by a trial court in a- child custody dispute, pursuant to K.5.A. 1980
they reside. No State ghall make or enforce any I1aw Supp. 60-1607(a)(5), is relevant evidence and parties to thé action must be
which M'nmm—ﬁg:— ‘given access to the report in a discovery proceeding.

mwm; 2. SAME—Custody—Home Study Investigative Report—Discovery Proceed-

Mﬁm ings—Error to Refuse Access of Results to Parties. In a civil action, the record

rocess of law; nor deny to an , is examined and it is held: The trial court err arties

House Judlcmry
3-9-99
Attachment 5

diction the equal protection of the laws.

— access to the investigative report during a d




D7 //&

z

s

SEE

=~ e,

- "
What happene due process?
D id you ever think that your liberty or’

liberty interests could be taken away
without due process? Think again!
Well intentioned, I'm sure, lawmakers have set
a dangerous precedent by enacting K.S.A. 60-1615
paragraph c. Let me explain what this law.does.
In a child visitation or custody battle, it allows
the employees of at least two very controversial
state bureaucracies, SRS and Court Services, to
write reports containing unsworn-to, unverified,
inaccurate, incomplete and out-of-context state-
ments. These reports are apt-to be filled with
outright lies, as they are based almost solely on
‘he said” “she said” interviews, after telling the
-interviewees, “You can tell me anything you

want, because only the court and I will know

what you said.”
Now comes the more fnghtemng part! The

power-grabbing court systems, in some districts,
do not even allow the attorneys representing the
parties to have a copy of this report or even_

" ~r and attorney David Adkins
of Leawood ey ported my contentions by
stating that as attorney he has taken the
position that if he can't share the information
with his client, he doesn’t want to see the infor-
mation. He stated that in Johnson County the
reports are shared with the attorneys with the
understanding they are not to be shared w:th the
clients.

O’Neal replied that if reports are gomg out
without judicial oversxght and the stamp is being
put on them that it is confidential and cannot be
_disclosed by the attorney,

/' .Corhmittee me’

TR ]
then there is a problem. He .
requested that the Office of [ ncompetent
Judicial Administration bureaucrats can
(Kay Farley of that office . -
was present) check into this ruin your hfe. and
and report back. I had con- leave you with no
fronted OJA earlier, and recourse. Do
they are not going to volun- something now

tarily give up one ounce of
power. We need a law! We
need legislated laws, not

discuss what, “they saw in it at a glance® with _ ,'ﬁ"adJ“dlcatEd laws!

their clients. I ask you, how can an attorney
represent his clients if he cannot even discuss

with. them what ridiculous allegations have been

made against him or her?

The minutes of the Kansas House .Iud1c1ary
Committee hearing on March 18, 1993, will show
that I testified before it about this rape of justice
that involves a Supreme Court-defined “liberty
mterest“ protected by full measures of “due pro-
cess,” which includes “right to confrontation” that
has béen ruled to include “right to cross examine”
along with face-to-face confrontation. ;

At the hearing, Chairman Michael O'Neal could
not believe that there was anything keeping the
parties from getting copies of these reports, rou-
tinely. But there are three things: Judicial De-
partment rules, K.S.A. 60-1615 paragraph ¢, and
judges’ orders.
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Having the Office of Jud1c1al Administration

[ the fox watch the hen house.

_—._,.._

"+ The Office of Judicial Administration is a Iarge

f part of the problem. They print a court service
officers’ manual which states that the reports are
confidential. (And remember, the CSO interview-
ers state this unequivocally before the interviews
begin.)

Don’t wait until you, your children or your
grandchildren are in such a devastating situation
and at the mercy of some incompetent or unscru-
pulous state employee who believes that the state
should have absolute power over you. Find out
what you can do to rectify this atrocity, today. —
ORVILLE E. JOHNSON, Topeka.
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CONTINUATION SHEET

-es of the House Committee on Judiciary, Room 313-S, Statehouse, at 3:30 p.m. on
March 18, 1993,

Johnson stated that in his case in 1988 his report was stamped to be used only by the courts and
the attorney's and a copy should not be given to the party.

The Chairman stated that there had to be a court order making this unavailable to parties
involved in the case.

Johnson stated that there wasn't one.

Representative Garner stated that as an attomney it is his responsibility to inform his clients of
any information that he might have that deals with the case.

Chairman O'Neal stated that there is no prohibition against parties having copies of these
reports. There are only safe guards which must be brought to the courts attention. He
“~tioned if Johnson is suggesting that the courts are telling counsel that they may look at the

s but may not divulge the information to their client,

~-+a1S0N stated that he is suggesting that.

Representative Adkins stated that as an attorney he has taken the position that if he can’t share
the information with his client then he doesn’t want to see the information. He stated that in

Johnson County the reports are shared with the attorneys with the understanding that they are
ot to be shared with the clients.

Chairman O'Neal commented to the Office of Judicial Administration that the decision to make the
reports confidential is on a case by case basis, however, there is an accusation that the reports
are being routinely made confidential. The statute requires that there be some showing to the
court that the case, mental health of the child, justify the records being closed. If the case is
that reports are going out without judicial oversight, and the stamp is being put on them that it
is confidential and cannot be disclosed by the attorneys, then there is a problem. He requested
that the Office of Judicial Administration check into this and report back. : '

Hearings on SB 338 & SB 339 were closed.

Hearings on SB 365 were opened regarding amendments to the revised uniform reciprocal
enforcement of support act.

Kay Farley, Office of Judicial Administration, appeared before the committee as a proponent of
the bill.  She stated that this bill was requested on behalf of court trustees. It has three major
purposes. The first would allow for district court trustees to retain jurisdiction for enforcing a
rt order under the act as long as the obligor is subject to a support order in the respective
¥'s judicial district. Second, it would avoid multiplicity of actions and retention of all
45 of support payments in one district court. Finally it would clarify the role of the
district court and clarify that there is not an attorney-client relationship between the district
court trustee or other public prosecutor and the obligee. (Attachment #6)

Ann McDonald, Court Trustee Wyandotte County, appeared before the committee in support of
the bill. She stated that there are two main changes addressed in the bill. The first expands
Jurisdiction and the second seeks to remove the appearance of a conflict of interest on the part of
the court trustee, SRS or other prosecuting attorney. She gave examples in her handout.

{Attachment #7)

Representative Carmody questioned that since this is a uniform act how many other states have

gone with this provision. Will other states refuse to take reciprocal cases because Kansas
retained jurisdiction.

"ald stated that there are already about 50 versions of the uniform act, and so far that
Jeen a major problem,

Page 3
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March 9, 1999

TESTIMONY OF KANSAS JUDICIAL COUNCIL
IN SUPPORT OF 1999 SENATE BILL 150

My name is Ardith Smith-Woertz. I am an attorney in Topeka. My main area of practice
is in family law, I serve as a member of the Judicial Council Family Law Advisory Committee, and
I am here to support 1999 Senate Bill 150 on behalf of the Kansas Judicial Council.

As introduced in the Senate Judiciary Committee the bill consisted of ten sections including
a repealer and an effective date. Sections 1 through 8 appear in the version of the bill you are
considering as Sections 22 through 29. These sections are unchanged from the way they were
proposed by the Judicial Council with the exception of the striking of the word "visitation" and the
insertion in lieu thereof the phrase "parenting time" in several of the sections. We support this
change. Other than that, the bill was passed by the Senate as recommended by the Judicial Council.

The Judicial Council Family Law Advisory Committee, which includes judges, lawyers, a
law professor, a medical doctor, a child psychiatrist and a current and former legislator, became
aware that the terminology currently used in the divorce code for legal and physical custodial
arrangements is very confusing to the public.

Since 1982 the terminology used in the Kansas Divorce Code to designate the preferred legal
parental relationship is "joint custody". Unfortunately the statue also refers to "shared custody". It
is the experience of the Family Law Advisory Committee that the public is confused about the
significant distinctions that exist between joint custody and shared custody. Senate Bill 150 is the
work product of the Family Law Advisory Committee and has been approved by the Kansas Judicial
Council. It is intended to clarify the existing terminology without significantly altering the current
underlying divorce law. I would note, however, that I am aware that the Legislature is considering
changes to Article 16 of Chapter 60, and if those changes are made and this bill is favorably
considered they should be reconciled.

Senate Bill 150 creates two custodial arrangements, legal and physical. The legal custodial
standards are "joint" where both parents retain their parental roles with the child and have a say in
major life decisions affecting the child, and "sole" where the court has determined that is in the best
interest of the child that one parent makes major decisions about the child. Under current law, joint
legal custody remains the preferred arrangement. To minimize confusion caused by existing
terminology, the bill amends into the law the term "residency" in connection with the physical
placement of the child. There is no order of preference in the bill relating to residency as there is
with legal custody.

The optional physical custodial arrangements contained in Senate Bill 150 are:

a. "Primary residency”, in which one parent is the primary physical custodian and
the other parent has visitation or parenting time.
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b. "Shared residency”, by which the parties share the physical custody of the child on
an equal or nearly equal basis. They must also share direct expenses on an equal or
nearly equal basis. This conforms with the definition of shared custody found in the
Kansas Child Support Guidelines.

8 "Divided residency", which is the situation in which the residency of two or more
children is divided between the parents so that each parent is the primary parent to
one or more of the children. The arrangement usually occurs when there is a
significant age difference between the children or when the person who has been the
primary custodian is having significant problems with one child.

d. "Non-parental custody", is the situation in which a child lives full time with a
grandparent or other non-parent. This situation is common in very young parents or
where both parents have significant drug or alcohol problems.

All four of these arrangements exist in the current divorce code, K.S.A. 60-1610, but are
clarified by the bill.

Adoption of this bill will not require a complete reinterpretation of law by the courts. Most
of the changes in the bill simply involve substitution of the term "residency" for the term "custody"
where that is appropriate. While seemingly not major, the changes accomplished by this bill will
clarify the law and avoid confusion by the citizens of the state.

Thank you for your attention.

ARDITH SMITH-WOERTZ, Attorney
Member of the Family Law Advisory Committee
of the Kansas Judicial Council



Testimony before the House Judiciary Committee on SB 150
March 9, 1999

Jim Johnston
7010 Woodbury Street
Wichita, KS 67226

Briefly, I'm for the concept behind this bill. The intention is to clarify that in
custody decisions, the court in KS must first decide the type of custody to apply
and then the type of residency. | believe any clarity added for the consumer of
these laws is a plus. | also believe changing the word “visitation” to “parenting
time" is a major step in the right direction of continuing dual-parent involvement
with children of divorce. The bill as it is written has some problems and
deficiencies however, that | wish to address with the attached suggested
amendments. | understand that you as legislators can get so very frustrated with
citizens and interest groups asking you and/or the courts to solve personal
accountability problems. Through the following amendments, similar to what you
heard in HB 2002, the laws would be putting more of the decision-making back in
the parent’'s hands rather than a judges, and would in fact encourage, support,
and yes, provide enforcement of dual-parent decision making. | offer up my
support for the bill with the following amendments:

Attachment 1: Visitation Enforcement. When considering HB 2002, this
Committee was concerned that the mediation language should remain in existing
law, and my amendment keeps it in. Members of the Committee also said that
these types of changes weren't necessary, as the judge already can order these
things through their “contempt powers”. | understand that to be true. But | ask
this Committee to please read the “purpose” section of this statute that says:
“The purpose of this section is to enhance the enforcement of child visitation
granted by court order by establishing an expedited procedure which is simplified
enough to provide justice without necessitating the assistance of legal counsel’.
Pro se litigants are not likely to understand what “contempt powers” are, and the
changes in this statute allows them to specifically be able to seek justice on
behalf of their child, expecting first some form of a problem “fix", and then to
expect the court to take some action that will truly discourage future bad
behavior. The judges wide latitude to rule remains, but specific actions, if a
violation has indeed occurred, will now be expected. Now | ask you to please
read page 6, beginning on line 23. This states that if the court finds a true
violation, the court must order some remediation of the problem based on the
options already in the statute. Secondly, on Page 7, line 6, | have placed
language to specifically discourage future violations by adding consideration of
civil penalties for the court to contemplate, as well as a requirement to consider a
request for modification of custody should repeated violations occur. lllinois for
instance, actually makes it a felony for repeated violations following a series of
fines and a misdemeanor.
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Testimony on SB 150

Page 2

Attachment 2: This amendment would simply require the Court to specifically
consider the contributions made by both parents when determining appropriate
child support to be ordered.

Attachment 3: This amendment would require the parties to develop a
“parenting plan” at the_temporary orders point upon filing of initial divorce papers.
This would minimize the automatic advantage of the “first to file”, and would
empower both parents to face the issues that will be new to them in “co-
parenting” outside of the intact home. The court could still order a specific plan
in the event the process did not work or one or both refuses to cooperate.

Attachment 4. This amendment has two parts to it. The first is an improvement
over the existing bill dealing with the custody/residency clarification. As the bill
currently reads, one could have a “sole legal custody” determination by the court,
and a “shared residency” order as well, which doesn't seem to make sense, and
is inconsistent with existing law. This amendment would break out the residency
definitions in the existing bill, and place them as options immediately following
the definition of “joint legal” custody. Immediately following the definition of “sole
legal” custody, only a “primary residency” determination would be made in these
cases. Due to the uniqueness of non-parental custody, it has been moved to be
dealt with separately in the bill. The second part of this attachment would
formalize the requirement of having a “parenting plan” developed prior to
finalizing residency. It encourages mediation, but ultimately the court may order
one directly in the event the process did not work or one or both refuses to
cooperate. This would be consistent with having this requirement at the
temporary orders point, and as final orders are determined de novo, should be
done here as well. If parents and their attorneys know that they are to have such
a plan before the court, they will have a much better opportunity of facing their
realities and apply them in a plan appropriate to their circumstances, and have
ownership of the final product, rather than having something forced upon them.

\ N e 1 H
With these amendments, | urge passage of this bill.

14



ATTACHMENT |

As Amended by Senate Committee

SB 150
Pages 5-7

27 Sec. 7. K.S.A. 23-701 is hereby amended to read as JSollows: 23-

28 701. (a) The purpose of this section is to enhance the enforcement
29 of child visitation-rights parenting time granted by court order by

30 establishing an expedited procedure which is simplified enough to
31 provide justice without hecessitating the assistance of legal counsel,
32 (b) If a parent has been granted visitation rights pursuant to

33 K.S.A. 38-1121 or 60-1616, and amendments thereto, and such

34 rights are denied or interfered with by the other parent, the parent
35 having visitation-rights parenting time may file with the clerk of the
36 district court a motion for enforcement of such rights. Such motion
37 shall be filed on a form provided by the clerk of the court. Upon the
38 filing of the motion, the administrative Judge of the district court
39 shall assign a judge of the district court or the conrt trustee as a

40 hearing officer to hear the motion. The hearing officer shall-May
41 immediately:
42 (1) Issue ex parte an order for mediation in accordance with

43 K.S.A. 23-601 et seq., and amendments thereto; er-but shall
SB 150--Am.
6

1 (2) set a time and place for a hearing on the motion, which shall

2 be not more than 21 days after the filing of the motion.

3 (¢} If mediation ordered pursuant to subsection (b} is com-

4 pleted, the mediator shall submit a summary of the parties’ under-

5 standing to the hearing officer within [five days after it is signed by

6 the parties. Upon receipt of the summary, the hearing officer shall

7 enter an order in accordance with the parties' agreement or set a

8 time and place for a hearing on the matter, which shall be not more
9 than 10 days after the sumimary is received by the hearing officer.

10 (d) If mediation ordered pursuant to subsection (b) is termi-

L1 nated pursuant to K.S.A. 23-604 and amendments thereto, the me-
12 diator shall report the termination to the hearing officer within five
13 days after the termination. Upon receipt of the report, if the hearing
14 officer is a district judge, such Judge shall set the matter for hearing.
15 If the hearing officer is a district magistrate Judge or a court trusiee,
16 the administrative judge shall assign the matter to a district judge
17 who shall set the matter for hearing. Any such hearing shall be not
18 more than 10 days after the mediator's report of termination is re-
19 ceived by the hearing officer.

20 (e) Notice of the hearing date set by the hearing officer shall be

21 given to ail interested parties by certified mail, return receipt re-

22 quested, or as the court may order.

23 (f) If, upon a hearing pursuant to subsection (), (c) or (d), the

24 hearing officer or judge finds that visitatien-rights parenting time of
25 one parent have has been unreasonably denied or interfered with by

26 the other parent, the hearing officer or Jjudge mey-shall enter an order



27 providing for one or more of the following:

28 (1) A specific visitation parenting time schedule;

29 (2) compensating visitation parenting time for the visitation par-

30 enting time denied or interfered with, which time shall be of the same
31 type (e.g., holiday, weekday, weekend, summer) as that denied or

32 interfered with and shall be at the convenience of the parent whose
33 visitation parenting time was denied or interfered with;

34 (3) the posting of a bond, either cash or with sufficient sureties,

35 conditioned upon compliance with the order granting visitation-rights
36 parenting time,

37 (4) assessment of reasonable attorney fees, mediation costs and

38 costs of the proceedings to enforce visitationrishts parenting time

39 against the parent who unreasonably denied or interfered with the
40 other parent's visitation-rights parenting time;

41 (5) attendance of one or both parents at counseling or educa-

42 tional sessions which focus on the impact of visitation parenting time
43 disputes on children;

SB 150--Am.

1 (6) supervised visitatien parenting time; or
2 (7) any other remedy which the hearing officer or judge consid-
3 ers appropriate, except that, if a hearing officer is a district mag-
4 istrate judge or court trustee, the hearing officer shall not enter any
5 order which grants, or modifies a previous order granting, child
6 support, child custody or maintenance.
_(g) In addition to any other legal or equitable remedies, the court may assess
progressive civil penalties against the party who denied or interfered with a parent's
parenting time.
(h) The court shall also consider a request for a modification of custody as a result of
continued denial or interference with a parent's parenting time.
T-{gl) Decisions of district magistrate judges or court trustees ap-
8 pointed pursuant to this section shall be subject to review by a
9 district judge on the motion of any party filed within 10 days after
10 the order was entered.
11 (%]} In no case shall firal disposition of a motion filed pursnant
12 to this section take place more than 45 days after the filing of such
13 motion.




ATTACHMENT 2

As Amended by Senate Committee
SB 150

Page 11

20 (f) In determining the amount to be paid by a parent for support

21 of the child and the period during which the duty of support is owed,
22 a court enforcing the obligation of support shall consider all rele-
23 vant facts including, but not limited to, the following:

24 (1) The needs of the child.

25 (2) The standards of living and circumstances of the parents.

26 (3) The relative financial means of the parents.

27 (4) The earning ability of the parents.

28 (5) The need and capacity of the child for education.

29 (6) The age of the child.

30 (7) The financial resources and the earning ability of the child.

31 (8) The responsibility of the parents for the support of others.

32 (9) The value of services contributed by the eustodial-both parents.
33 (g) The provisions of K.S.A. 23-4,107, and amendments thereto,

34 shall apply to all orders of support issued under this section.

35 (k) An order granting visitation-rights parenting time pursuant to
36 this section may be enforced in accordance with K.S.A. 23-701, and

37 amendments thereto.

O\



ATTACHMENT 3

As Amended by Senate Committee
8B 150
Pages 26-27

32 Seetien1- Sec. 22. K.S.A. 1998 Supp. 60-1607 is hereby amended
33 to read as follows: 60-1607. (a) Permissible orders. Afier a petition for
34 divorce, annulment or separate maintenance has been filed, and during
35 the pendency of the action prior to final Jjudgment the judge assigned to
36 hear the action may, without requiring bond, make and enforce by at-
37 tachment, orders which:
38 (1) Jointly restrain the parties with regard to disposition of the prop-
39 erty of the parties and provide for the use, occupancy, management and
40 control of that property;
41 (2) restrain the parties from molesting or interfering with the privacy
42 or rights of each other;
43 (3) provide for the legal custody and residency of the minor children
SB 150--Am.

27

1 and the support, if necessary, of either party and of the minor children

2 during the pendency of the action; Within 15 days of an order of custody, both parties,
acting individually or in concert, shall submit a tempora arenting plan to the
court. If they cannot agree on an appropriate tempora arenting plan, the court
or upon request of one of the parties, may order mediation. In the event a
mutually agreeable parenting plan cannot be agreed u on, the court will issue a
temporary parenting plan appropriate to the parties’ circumstances, and
consistent with the best interest of the children:

3 (4) make provisions, if necessary, for the expenses of the suit, includ-

4 ing reasonable attorney's fees, that will insure to either party efficient

> preparation for the trial of the case; or

6 (5) require an investigation by court service officers into any issue

7 arising in the action.




ATTACHMENT 4

As Amended by Senate Committee
SB 150

Pages 30-31

28 (4) Types of legal custodial arrangements. Subject to the provisions

29 of this article, the court may make any order relating to custodial arrange-
30 ments which is in the best interests of the child. The order shall inchade;
31 but-net-belimited-to; provide one of the following legal custody arrange-
32 ments, in the order of preference: ’

33 (A) Joint legal custody. The court may plaee order the joint legal

34 custody of a child with both parties rod is. In
35 that event, the parties shall have equal rights to make decisions in the

36 best interests of the child VWhen an order for joint legal custody is rendered, the court
shall then further determine the residency of the child from the following options:
(1.) Shared residency. The court may order a shared residency arrangement in
which the parties share the residency of a child on an equal or nearly equal
amount of time and the parties share the direct expenses of the child on an equal
or nearly equal basis.

(ii.) Primary residency. The court may order primary residency of a child with one
party and with the other party having parenting time.

{iii.) Divided residency. In an exceptional case, the court may order a residential
arrangement in which one or more children reside with each of the parties and
have parenting time with the other.

37

37 ha ioin ad ' ha-child'e naran ha on

4 (B) Sole legal custody. The court may plaee order the sole legal cﬁs-
5 tody of a child with one .
6 eustodialparer he-custodial n

8 the-noneustodial-parent- of the partie,s when the court finds that it is not

9 in the best interests of the child that both of the parties have equal rights

10 to make decisions pertaining to the child, If the court does not order joint

11 legal custody, the court shall inchude in the record specific findings of fact

12 upon which the order for sole legal custody is based. \Nhen an order for sole legal custody
is rendered, the court shall further order primary residency of a child with one
party and with the other party having | parenting time.

14
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(8) Parenting Plans. _The court, -in-its diseretion,

17-meayshall require the parties to submit a plan for implementation of a residency
18 order or the parties, acting individually or in concert, may submit a res-
19 idency implementation plan to the court prior fo issuance of a residency

20 decree_If the parties do not agree on a parentin
of one of the parties, may order medi
A asida 1 Tha oo o dern

lan, the court, or upon request

21 G : : OFder-primary

32 (6D) Nonparental eustody residency. It during the proceedin

ation prior to establishing final orders.:

gs the
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Mark Shepherd Tuesday Mar. 9, 1999
1815 W. 85" St. North

Vallley Center, Ks.

67147

SB 150

SB 150 as submitted clarifies the actions of the courts. It does well by defining
the possible legal custody arrangements, which are determined first, and the residential
arrangements, which are determined secondly. The change from “visitation” to
“parenting time” is welcomed and appropriate. I applaud the Family Law Advisory
Committee for their effort and support of SB 150.

I am a proponent of SB 150, but would ask the committee to consider additional
amendments. This committee has heard previous testimony to support my view that our
current family court system is dysfunctional. Our current system is filled with roadblocks
and impediments that encourage and support parental deprivation of children. Working
together to address the most relevant root causes, we can reduce the suffering.

I am aware of, and have reviewed the amendments offered by Mr. Jim Johnston of
Wichita. I support all amendments except the K.S.A. 23-701 piece, and would encourage
this committee to add the move away language from H.B. 2002.

I do not support Mr. Johnstons’ visitation enforcement piece. 23-701 is clearly
intended for non-custodial parents to use Pro-se in the event that they encounter visitation
interference or denial. Clearly, someone before us thought a parent should not have to
spend thousands of dollars to gain access to their own child. I believe this interference
and denial, which usually goes without consequences, is a root cause of the unusually
high rate of parents dropping out of a childs’ life. We can no longer ignore the fact that
non-custodial parents are giving up, because a custodial parent does not comply with
valid court orders, nor does the court compel that custodial parent to comply. Mr.
Johnstons’ version of 23-701 allows mediation as an option for the court. I believe that
when a valid order is violated, the court must take swift action. All parties have access to
mediation at any time through K.S.A. 23-601. Enforcement of a visitation order should
not require a loving, caring, nurturing parent to endure the additional costs and burden of
mediation due to no wrongful action of their own. Many parents not aware of 23-701 or
unable to represent themselves Pro-se are opting out of a childs’ life due to costs,
emotional stress, and the lack of action by our courts today. When visitation interference
and denial are dealt with swiftly, and with consequences, this root cause of parental
deprivation will subside.

I fully support the amendment adding changes to K.S.A. 38-1121. We must
recognize that both parents have an obligation to support their children.

I also fully support Mr. John'étons’ amendment to add a parenting plan provision
to K.S.A. 60-1607, and K.S.A. 60-1610. Our current system in which lawyers and judges

House Judiciary
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decide residency plans is need of improvement. I believe that two fit parents would be
far better suited for this task, which can have profound effects on children, when dictated
by courts. Let’s work together to give parents a less adversarial system in which they can
create the best residency plan for their unique situation. Insisting that parents submit
parenting plans/ residency plans, and attend mediation in the event that they cannot agree,
is the compassionate solution to the current problem.

The current system encourages a winner/ loser scenario. This is also a root cause
of parental deprivation. A once, very involved parent reduced to a “visitor”, and further
treated as a second class citizen regarding visitation enforcement has effectively been
sent the message that they are not important. We must avoid sending this message,
which encourages withdrawal.

I ' would especially like for this committee to understand the current view
prescribed by the Family Law Handbook. Know that this handbook is the manual for
judges and family law practitioners across the state. This manual, strictly adhered to, is
creating parental deprivation at a rate that we should all be ashamed of. Our
dysfunctional system needs specific guidance from the legislature to subside the suffering
of children of divorce. Please act to provide divorcing parents, and our family law
system with the much needed, additional tools required to reduce the level of parental
deprivation that is wreaking havoc on our children of divorce.

I would further ask that the committee add an amendment that would address the
move away problem. HB 2002 has excellent language to deal with this problem. We
must recognize that move away is another root cause of parental deprivation. Today our
system generally puts the personal liberty and freedom of a custodial parent above the
sanctity of child- non-custodial relationship. I realize that in some cases a parent must
move, but for the vast majority of cases, we should expect parents to forego moving
away, and encourage the involvement of both parents.

In closing, I would like to recognize the effort of this committee; I
sincerely appreciate your concern and compassion. We must recognize the root causes of
parental deprivation created by our dysfunctional family law system, and address them
accordingly with positive solutions. I am very thankful to each and every one of you, and
look forward to improvements in legislation due to your awareness and effort.

=



Tom O’Shea
1113 West Cedar
Olathe, Kansas 66061

[ am in support of certain provisions being added to Senate Bill 150:

1. Upon filing for divorce, the court will order both parents to submit a joint shared
parenting plan.

2. Make “joint shared custody” the first in order of preference of custodial
arrangements.

3. Add language that requires the court to record specific findings of fact if primary
residency is ordered rather than equal or near equal parenting time with the children.

4. Add language that will discourage one parent from moving with the child, if it
damages the relationship the child has with the other parent.

5. Language granting the judge authority to assess civil penalties against a parent if he
or she denies the other parent access to the children.

6. In determining child support, changing the wording of “services provided by the
custodial parent” to “services provided by both parents”.

Kansas is a joint legal custody preference state by statute. The provisions outlined above,
encourage our children to maintain relationships with both of their parents, not just the
parent having residency. As our laws are now written, divorce too often results in
deciding whom, between mom and dad, is going to be the winner and whom is going to
be the loser, with the children ultimately losing. This results in long, protracted custody
battles that clog our courts and cost both parents money that could be better spent on the
health and welfare of the children.

Currently, child support guidelines are developed as if the child has only one home. In
reality, the child has two and our guidelines should be changed to reflect this. The non-
resident parent must provide expenses such as food, clothing, entertainment, toys, and
transportation between homes, and child support guidelines should include these items.

[ ask for vour support in amending SB150 to include these additions.

House Judiciary
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S.B. 150

Might be considered amended from Joint and Sole Legal Custody to 50/50
Custody. If one parent decided to move away, that parent would sacrifice
part of their parenting time by their own choice. Neither parent should not
be allowed to remove a child from their home or school unless it is in the
best interest of the child or upon the request of the child, depending on the
child’s age or level of maturity. There are only two ways I can think of that
this could be different. Physical abuse by a spouse or child abuse by either
parent. It would also help eliminate a lot of hardship and unfair child

support laws we have now.

-TO\'\\/ q\'\Q_,SC)\\'LY\
_Top.s.\ko\. S
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OPPOSITION TO SB 150 3-9-99
BY; Joseph Ledbetter/ father/ taxpayer
Dear Legislator,

Do Not be fooled that these law changes are not very important ;

This bill destroys joint custody as the people of Kansas know it. Please read
and understand this Before you act. The BAR ASSOC. divorce lawyers
want you to believe this Trojan Horse against equal treatment of fathers

1s nothing but a minor change in terms. That is a lie!

Think of the innocent people you will be denying justice too,in the
future;even a friend or relative or a constituent by getting rid of this language.
Doii't-fall ifér the Judicial Council arguements’there is a hidden motive
behind this bill,and it's not for the benefit of our Kansas citizens.This
li‘éﬁ*'?g’uzigé‘t‘é;@ﬁe"sﬁéy Joint Qustody is 'wretched and malicious in it's
purpose,to Wlpe out the small gains of divored fathers in Kansas over past
twenty years.Ifear for the kids of Kansas that suicide will sky rocket among
fathers( taxpayers) and children of divorce, if joint custody language is
removed fronnstatute | and-weare forced to give'up all'oursmall gains of the
past twént‘y years Gf‘abuse bry1 drvorce j‘uﬂges m Kaﬁs&s Please klll"SB 1501
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v T divoi*ee ‘Jﬁdges (of Kansas h‘ave pmven by thelrlown sm"veys that'63%
of théiniure prejudice it their-determination 'of custody- which by the way

in case law and common law is clearly a liberty right'We Don't need to give
them'license for their: phtr‘éd form' of prejuﬁhde“I udge /Biichiele of T¢ peka 1S
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Senate Bill 150
In Opposition

1. The 1998 Judicial Interim Committee worked diligently on drafting legislation, and crafted a
very fine bill in HB2002.

2. SB150 will take us back to the 1960’s and 70's. The legislation passed in the early 1980’s
was due in part to non-custodial parents wanting to be involved in their childrens lives. This bill
makes a mockery of all the work that made Kansas a leader in allowing children to have two parents
after divorce. HB2002 perfects this process.

The Legislative Post Audit of 1987 and the Supreme Court's Kansas Citizen Justice Initiative
Report by the Docking Institute of Fort Hays State, in 1997 ,which was Co-Chaired by Former
Governor Bennett and Jill Docking, both point to the needed legislation in HB2002 and the flawed
thinking of SB150 which permeates the current Judiciary.

3. The Judicial Council on Family Law had every opportunity to interject in the Judicial Interim
hearings. They chose instead to circumvent the process and this bill is a veiled attempt to sabotage
HB2002. Until this type of legislation was proposed last year, the Judicial Council was not working
on legislation pertaining to “Parenting Time.”

4. The term Joint means something different to the lay person than attorneys. | have asked my
Representative, Vaughn Flora, what he thought Joint meant, and his definition was the same as
mine, and contrary to what judges and attorneys definition is. | have spoken with people who are
now grandparents, who helped legislate joint custody in the late 70’s and they thought the term joint
would enable both parents to remain active in their childrens lives, until the judicial branch changed
the meaning of the word joint, thus the need for HB2002.

Greg DeBacker

T mam - Y
2907 NW Topeka Bivd

Topeka, KS 66617-1111
286-3029 286-0809
work 232-2916 e-mail DeBackerG@aol.com

Children Need Both Farents

National Congress for Fathers and Children, Topeka Chapter
PO Box 750361 Topeka, KS 66675-0361
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Senate Bill 119
Testimony of: Jean F. Shepherd, District Judge
March 9, 1999 -

Purpose of bill: to allow for a formalized means for older

children and their biological parents to exchange infor-

mation and, if agreed, to have personal contact after an

adoption.
Limitations:
1. This bill applies only to children who have been
adjudicated as children in need of care. (Sec. 1)
2. This procedure is totally wvoluntary. If the adop-

tive parents do not want this contact, they do not

have to agree to it.

3. This procedure applies only to parents who relin-
quish their rights to an agency, not to those whose

parental rights are involuntarily terminated.

Type of Contact: can range from an annual letter from the

adoptive parents, with or without a picture, all the way

to a specific wvisitation schedule.

Finality of the adoption: later disagreement does not result

in setting aside the adoption once the court has ac-

cepted the relinquishment. This is not a conditional
adoption. (Sec. 3)
House Judiciary
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Proposed change: Sec. &

The court hearing the action as filed pursuant to the
Kansas Code for Care of Children shall exercise juris-
diction to consider entering a decéee of adoption and if
a decree of adoption is entered, the court shall retain

jurisdiction for purposes of hearing motions brought to

(a) enforce the agreement, which may be brought by ei-

ther the biological parent or the adoptive parents, or

(b) modify the agreement, which may only be brought by

the adoptive parents. (underlined portion is change in

wording)

Retention of Jjurisdiction: does not provide for constant

oversight. This provision addresses Uniform Child Cus-

tody Jurisdiction issues. (Sec. 7)
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Issues Related to Permanency for Children

A. Barriers to Termination of Parental Rights

) Failure to locate absent parents

o No (or late) change in plan to adoption after reunification is excluded as a goal

o No relinquishment counseling or lack of active pursuit of relinquishments early in the case

. Lengthy delay in transfer from ongoing worker to adoption worker

. Delays i delivery of services or lack of adequate case documentation to sustain TPR
grounds

e Insufficient attorney and caseworker time and motivation to prepare petition and push the

case to trial; insufficient clerical support

. Lack of a schedule or protocol for timely case preparation

. Delay in processing adoption subsidies, or denial of subsidies

. Lack of appropriate post adoption services accessible to adoptive home
. A feeling that a child is unadoptable

. Waiting to file TPR until adoptive family is identified and approved

B. Open Adoption

Open adoption is a term used to describe a variety of arrangements between birth parents
and adoptive parents prior to and after the adoption. In an open adoption, the adoptive parents
are the legal parents of the. child, but the biological parent retains rights to communication or
contact as outlined in an agreement. Violation of an agreement for openness in an adoption does

not constitute grounds to set aside the adoption.

As recently as the 1980s, open adoption implied the exchange of non-identifying
information with perhaps some direct contact before or at the time of placement. Today, the range
of contact between birth parents and adoptive parents extends to post-adoption visitation and
cooperative parenting arrangements. Even in its most limited context, open

adoption is a significant departure from traditional “closed” adoptions, protected by
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Issues Related to Permanency for Children

confidentiality laws. Since larger numbers of children now being adopted out of foster care

are past infancy, and significant numbers of them have relational ties with birth parents, siblings,
and extended family, some form of continuing contact is likely to occur. By means of court-
sanctioned open adoption, the contact can be clarified to serve the best interests of the child and

modified or even curtailed as needed in the future.

Fewer than a third of the states have adoption statutes that permit contact between birth
parent and child after adoption.! In the other states, contact arrangements between birth parents

and adoptive parents are strictly voluntary and not enforceable in court.

For children being adopted out of the child protection system, there may be situations in
which continued contact with the birth parent after adoption is in the child’s best interests,
including when:*

J a child has a good relationship with a developmentally, emotionally or physically disabled
parent who is not able to care for the child;
. an older child wishes to continue a relationship with birth parents and the child will benefit

from ongoing communication or visits;

! For examples, see Burns Ind.Code Ann. Sec 31-3-1-13 (1994); Neb.Rev.Stat. sec 43-
162-165 (1993); N.M.Stat.Ann. Ch32A sec. 5-35 (1978, Supp.1994); N.Y. Soc.Serv. Law sec
383-c; Or.Rev.Stat. sec 109-305 (1993); and Wash.Rev.Stat. sec 26.33.295. The Washington
statute permits an agreement for communication or contact after the adoption is finalized. The
agreement is made part of the adoption decree, and is enforceable or modifiable by the court.
Failure to comply with the terms of the contact agreement does not serve as grounds to set aside
an adoption decree, however. Some state courts have recognized open adoption arrangements
without any specific statutory provision. See In re Adoption of Minor, 291 N.E.2d 729 (Mass.
1973). Maryland and Rhode Island also have provisions for openness in adoption.

? Baker, D., and Vick, C., The Child Advocate’s Legal Guide, 1995. North American
Council on Adoptable Children, St. Paul, MN.
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lssues Related to Permanency for Children

. the adopting foster parents have a cooperative relationship with the birth parent that is
likely to continue after the adoption; or
J a child has siblings still living with the birth parents.

Each case must be evaluated upon the individual facts and circumstances of the parties, and must

be based on an evaluation of the best interests of the child.

For the court, even small degrees of openness in adoptions may facilitate obtaining
voluntary relinquishments of parental rights. These in turn can reduce delays in achieving

permanency and curtail the potential for appeals.

In order to be effective, open adoptions must be:

° legally approved by case law or statute;
o negotiated based upon full disclosure to all parties;
. agreed to by a child of sufficient age and maturity to specify a position on the matter or

the guardian ad litem for the child if of insufficient age;

. clearly set out in writing and incorporated into the adoption decree;
. modifiable based upon changes in circumstances and the best interests of the child; and
. enforceable, but not grounds for setting aside the adoption.
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PHYLLIS GILMORE
Representatie, Tsventy- Seprenth Bistrict

Judiciary Committee
March 9, 1999

Testimony on SB119
Mr Chairman & Committee Members:

It is my experience as a social worker in the adoption field that causes me to come forth on this
issue:

While I can see some rare instances where this bill might be beneficial, I can see many more times
of potential concern.

Following are some of my concerns:

1. Could the adoption be set aside if visitation does not continue?

2. What impact would occur on the recruitment of foster/adoptive families?

3. What impact would occur to already over-loaded court dockets?

4. Do we want the court forever involved in a family’s life if it can be avoided?
5. How does this plan differ from "permanent guardianship?"

6. What if adoptive and/or birth families want to move?
Who pays for transportation back to Kansas for a court hearing if there is a dispute?

7. Can either family be ordered not to move away from the other family?

8. If an adoptive family moves, can they be ordered to pay for a birth family to visit the child?
If so, which birth family members?

9. Does this bill continue unsettledness and tension in the life of the child? Does this bill
create a co-parenting situation which many people feel is not in the best interest of a child?

House Judiciary
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10. Does this create an opportunity for a child to work one parent against the other as happens
in some divorce situations?

11. Does this allow an opportunity for a child to experience further rejection in his/her life?

12. What if the child does not want to visit the biological family and miss sporting events, or
slumber parties, or just a regularly scheduled church activity? Would these be considered
"exceptional circumstances?"

It seems to me that if a parent is not qualified to parent, the State of Kansas should seek severance
of parental rights. If they are qualified, the child should be with the biological parent. For those
few rare exceptions when these rules do not work we have, in my opinion, the good option of
permanent guardianship.

Thank you for allowing me to speak before the committee. I’ll be happy to stand for questions.
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TESTIMONY REGARDING S.B. 119
March 9, 1999

My name is Jill Bremyer-Archer and | am an attorney with Bremyer & Wise in
McPherson, Kansas. Our law firm has been involved with adoptions for over 40 years. My
father, John K. Bremyer, handled adoptions when | was a little girl. The birth mothers used
to live with us during their pregnancies and everything was very secretive. My brother, Jay
Bremyer, also practiced law for 14 years. | have always been proud to say that he was one
of the first attorneys in Central Kansas to “open” things up in the adoption area, sharing
information between birth parents and adoptive parents, having meetings, etc. In fact, he
took a sabbatical approximately 8 years ago to work on a book he was writing called ”T_he
Human Lawyer” which was about one of our adoptions involving a pregnant young
woman who was in the custody of SRS. That was the end of our sabbatical program
however, because he never returned to the practice of law!

Before | went to law school, | obtained my masters degree from Kansas State
University in the school of home economics in Family and Child Development. Three
years after finishing my masters, | returned to law school. | feel very privileged to be able
to be “putting families together”, i.e. handling adoptions, instead of the more traditional

type family law practice of divorce and child custody issues. | am also the mother of 5

children. My husband is a clinical social worker specializing in family therapy.
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Today, | am speaking on behalf of the American Academy of Adoption Attorneys.
For over 5 years, | have organized very informally an annual luncheon for Kansans who are
interested in adoption law, plus | am the legislative coordinator for the American Academy
of Adoption Attorneys.

| have also testified in the past before various legislative and judicial committees
regarding adoption issues. | have served in numerous guardian ad litem cases, and have
served on the Kansas Bar Association Committee on Children’s Issues.

| am here to voice opposition to S.B. 119 in its current form.

| would like to say that | am not against open adoptions. We have all seen a very
strong trend towarq openness. | have personally handled numerous “open” adoptions.
However, current Kansas law has been adequate in that it provides for permanency of
adoption, but allows adoptive parents the flexibility to have their adoptions as open as they
feel is in the best interest of their child. |

| question whether we are truly serving the “Best Interest” of Children in S.B. 119
by providing that open adoption agreements are enforceable and that there is continuing
court jurisdiction.

The reason behind this legislation is to have a way to deal with “exceptional”
adoptions according to the Supplemental Note on S.B. 119. It is my understanding,
although | don’t see the term defined anywhere, that an “exceptional adoption” would be

one where a parent is reluctant to voluntarily consent to an adoption, or voluntarily
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relinquish their parental rights unless they can be assured of ongoing contact with the
child.

Because this legislation is intended to apply only to Children in Need of Care Cases,
we know that there is a definite problem with the parenting of these children; otherwise,
they would not be “Children In Need of Care”. In many situations, the family may be
dysfunctional or abusive. In other words, in the situations that this legislation would apply
to allowing a “conditional relinquishment,” which would then require continued post-
adoption contact with the birth parents, may be harmful to the child. Because
“conditional” is not defined, it is unclear whether the parent could void the adoption if a
satisfactory visitation agreement is not accomplished, or what the status of the adoption
will be.

The legislation as drafted has many weaknesses. Put philosophically, of major
concern are: |

The autonomy of the adoptive family

The changing needs of the child

The invasiveness of on-going court jurisdiction

The lack of permanency for the child

The potential of ongoing litigation

The problem of recruiting families to enter into “open adoption” agreements

On behalf of the Academy of Adoption Attorneys, | ask you to refer to Joan H.
Hollinger’s letter to Representative Michael O’Neal. Professor Hollinger has gone through

a very thorough analysis of the bill, pointing out the weaknesses and in many instances

referring to the most current social science literature regarding the effects of openness in

adoption.



For you who may not know how the present “open adoption” situations are
currently handled in Kansas, | would like to explain. As a private attorney, | sometimes
represent both the adoptive parents and the birth parents after a full disclosure of the
possible conflict of interest.  Sometimes there are separate attorneys for the adoptive
parents and the birth parents. There are always separate attorneys if either of the birth
parents are minors. | always discuss with all parties involved the wide range of
possibilities in terms of openness. | also explain that no agreement as to openness is
enforceable, and that it is based on trust and respect. The adoptive parents have the final
say as to what is in the best interest of the child. However, | always urge the adoptive
parents not to promise anything that they don’t feel in their hearts they can follow through
on.

| am concerned because, if the child is placed after a “conditional relinquishment”
and the parents “bond” with this child and want desperately to adopt, they may make
promises that are extremely difficult to keep as circumstances change. If the agreements
were enforceable in court, wouldn’t this potentially harm the family’s autonomy, and
ultimately, the bonding between the child and the adoptive parents? Also, | believe these
agreements could pit adoptive parents and birth parents against each other, as in child
custody battles. The adoptive children will often be older children, who are harder to
place for adoption than infants and who often have serious psychological problems. The

birth family will frequently be, by definition, dysfunctional or abusive. Given all these

[5-+



factors, requiring post-adoption contact with the birth parents could destroy the chances of
getting a permanent placement for the child.

Isn’t the intent of the legislation to provide children with a permanent and loving
home? Although in many instances it may be in the best interest of the child to have some
contact with birth parents or extended family members, | object to the adoptive parents not
having the final word as to what that contact is, and | object to the child not having the
security of knowing that the adoption is permanent, and not “conditional”.

| have a tremendous amount of respect and admiration for many birth parents, in
addition to sympathy for their situation. On the other hand, although | am not an adoptive
parent, | sometimes reflect on whether | could handle a special needs child and
particularly if I could live with ongoing court jurisdiction and a court enforceable visitation
agreement. We all surely understand the families that adopt these special needs children
have to be extremely caring people. Shouldn’t we trust them to be able to make the
decisions as to what is in the best interest of their child? Haven’t they been counseled and
won’t they have continuing resources to help them deal with these situations? These are
very serious issues. In addition, the legislature recently amended K.S.A. 59-1962 to

Iﬂ

goal for these “exceptional” situations.
On behalf of the American Academy of Adoption Attorneys | respectfully

recommend that S.B. 199 be rejected in its present form. We suggest that a subcommittee

be formed to review the legislation and to evaluate whether the current, permanent
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guardianship legislation concept wouldn’t better fit the situation for an “open” relationship

with relatives of the child.

BREMYER & WISE, P.A.

JiLL BREMYER-ARCHER

LAWYER

T (316) 241-0554 120 W. Kansas

Telefax (316) 241-7692 P.O. Box 1146

jbarcher@bwisecounsel.com McPherson, KS 67460
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Testimony in opposition to SB119 March 9, 1999

Chairman O'Neal, members of the committee:

It has been a while since | have talked with many of you, about three years since | sat on this very
committee. Many of you know that | resigned my seat in the House to spend more time with my
then-two-year-old son, but most are probably not aware that | am also an adoptive parent:; my
youngest joined our family when he was just 9 days old.

As an adoptive parent, a board member for Adoption with Wisdom and Honesty, and as a former
legislator, | stand before you to ask you to consider wisely, and then kill Senate Bill 119. The
reasons this bill is not good for children are numerous, but | will outline just a few. There are a
few key phrases you should keep in mind when considering this bill. Those phrases are
Continuing jurisdiction, Conditional relinquishment, Continuing contact, and Civil contract.

The basic premise of the bill is that continuing jurisdiction of the court would be a positive thing
in the child's life. While this may be true in some circumstances, in most it would be an
unnecessary intrusion, and in many it would be a burden on the family and child. Consider the
situation of a family formed by adoption that gets a job offer in another state. That family would be
burdened by having to hire a Kansas lawyer from out of state, and return to Kansas for both
mediation and litigation. This would result in much time, stress and financial expense on the part
of the child's new family. This is certainly not in the best interest of the child.

As an adoptive parent through a semi-open adoption agreement, | am a supporter of open
adoptions. However, | am also aware from the parents in my adoption support group that older
children, which this bill would most apply to, could use the agreement and the courts as vehicles
for pitting the birth parent against the adoptive parent. This serves to undermine the authority of
the parent which is essential to the child's normal development, and could even cause the
disruption (breakup) of the adoption and of the family.

It is not good policy to pass legislation containing new and undefined terms. SB119 uses but does
not define a new term, "conditional relinquishment’. Nowhere in Kansas law do we use the
term "conditional” in reference to adoptions or relinquishments, so the use of this term without
definition dangerously allows for any and all interpretations to be established by case law, instead
of by the legislature and adoption proponents.

It should also be pointed out that "relinquishment" and "conditional" are mutually exclusive terms:
if a person places conditions on an adoption, then they are not truly relinquishing their parental
rights. Further, despite a belief in the value that continued contact with birth family members can
have for a child, the concept of conditions being placed on adoptions by the child's former family
is highly offensive. The adoption community is largely opposed to the placing of conditions on a
child's life. House Judiciary
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| am sure you would agree that it is inappropriate (for legal, family, and emotional reasons) for the
courts to usurp a parent's ability to make decisions for their family. Yet this bill makes the incorrect
assumption that continued contact with birth family members, even if appropriate at the time of
adoption, will remain appropriate in the future. Biological parents do not have to consult with the
courts in deciding what is in their child's best interest, and this type of government intrusion should
not be imposed on adoptive families, either. ONLY the adoptive family should be making this
determination.

Additionally, this bill incorrectly assumes it is appropriate to grant rights to well-meaning but
nonetheless abusive or neglectful birth parents whose children are the subject of Child In Need of
Care proceedings! This is wholly inappropriate, because if the birth parents were able to exercise
appropriate judgement, they would not be before the court to begin with.

Also, passage of this bill will establish a certain set of adoptive parents as second-class citizens,
without the protections of law or the rights afforded birth parents.

SB119 not only would permit adoption outside the time-tested probate procedures, but iz 30 doing
would eliminate the protections afforded by the probate code. Currently, an adoption ends all
rights and responsibilities of the birth parent. No-one can say for certain how passage of this bill
would affect inheritance issues, child-support, or other parenting issues currently defined by
probate code.

Looking at the key issues of the bill, SB119 is unnecessary, as a civil contract can already be
drawn up between the parties and enforced as with any other civil contract. Doing so would avoid
all of the many problems accompanying this bill, and is certainly more responsible than passing a
bill for a specific, limited situation that can be handled under current law.

Another key issue, continuing jurisdiction by the court, is not appropriate and not in the best
interest of children. A child needs and deserves a permanent, loving home, without threat of
intrusion by outside interests. SB119 would hold the threat of disrupting the child's home again,
and continue that threat until the child reaches 18 years of age. The resulting impermanence
created by this portion of the bill would create undue stress on adoptive families and would harm
the adopted child by increasing fears about losing their new family. This would result in
heightened attachment difficulties, and would interfere with the child's bonding with their adoptive
family.

In conclusion, SB119 is unnecessary, and there are numerous other reasons this bill should not be
passed. Most important of these is the right of a child to a PERMANENT, loving home.

I invite the proponents to work with us to answer their concerns in legislation next year, and | ask
you, the committee; please, do not pass SB119 in any form. Thank you.

-Joel R. Rutledge

Adoptive and birth parent

Board member, Adoption with Wisdom and Honesty
Former House Representative, 98th district ('93-'95)



DANIEL T. BROOKS

GENERAL COUNSEL

Lutheran Social Service/ Kansas Adoption Network
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WICHITA, KANSAS 67214

(316) 686-6645
March 9, 1999

LSS/KAN STRONGLY OPPOSES S.B. 119

Lutheran Social Service/Kansas Adoption Network is the agency which contracts with
SRS to do all special needs (CINC) adoptions in the state of Kansas. | am general
counsel for LSS/KAN and a former district court judge.

Three things are crucial to sustaining adoption privatization in Kansas: (1) increased
utilization of kinship resources, (2) more effective accessing of matching funds and (3)
recruitment of adequate adoptive resource families.
S.B. 119 BARRIER TO RECRUITMENT
Adoption of a special needs child--one who may have been injured physically or
emotionally, or both--is a very heavy responsibility and not every family is willing or able
to serve as such a resource. Senate Bill 119 faces families who might otherwise
consider adoption with a scenario in which they must not only accept the child, but his
family and a judge who will determine what is in his best interest. This will be a
significant barrier to recruitment.
MORE CROWDED DOCKETS
As a former district judge one sees many solutions which only magnify problems. In
this case the plan is to reduce the need for trials by facilitating voluntary
relinquishments, but at the same time provides for taking up the court's and the families
time with what amounts to domestic visitation motions. It is a whole new area for
litigation, that would lead to further crowding of the dockets.
A DISINCENTIVE TO MEDIATION
The court system in inherently adversarial and procedural. It is excellent for criminals
and chattels, but very hard on kids and families who do not understand its agenda. The
power of the legal system inherently distorts any relationship and makes mediation and
the success of family agreements less likely. One or both sides feel they can count on
the judge and therefore don't have to reach agreement. Figuring out what the judge or
guardian ad litem wants becomes more important than workability.

Respectfully submitted,
Daniel T. Brooks
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BEFORE THE HOUSE JUDICIARY COMMITTEE

RE: SB - Conditional Adoption —- OPPOSED

| am Richard Peckham from Andover, a suburb of Wichita, where | serve as
president and general counsel of a commercial real estate company. Former member
of the Kansas State Board of Education, former staff attorney for the Social Security

Administration.

In 22 years of law practice | have placed hundreds of children in adoptive homes.
My wife, JoAnn, and | have seven children of our own, two of whom are adopted, and
we have eight grandchildren. | have some experience with children, families and

Kansas law.

SB119 would unwisely and unnecessarily damage the privacy and permanence
of the adoption of a child in need of care. It also would provide a basis from which to

threaten other classes of adoptive families.

1. In philosophy, the bill is a statist intrusion into the life of a family qualified to
provide parental nurturing. Such a family neither needs nor wants ongoing

arbitrary supervision by the district court.

2. The language -of the bill is extremely vague, supplying no defined basis for
potential court intrusion, leaving the question open for each judge to decide
whether the emotional whims of a birth parent or child are sufficient to

mandate control of the child, contacts between families, etc. .
House Judiciary
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3. The bill would discourage families from adopting hard to place children.

4. Generates unnecessary costs of bureaucracy (SRS and other agencies) in

on-going supervision and analysis.

5. The bill seeks control, ostensibly for a narrow class of cases. However, the
control is unnecessary and would put the proverbial “nose of the camel in
the tent,” suggesting the potential for intrusion and offensive inter-meddling in

the family of any adoption case.

6. The bill was “fast-tracked” in the Senate to avoid exposure to the public and

substantial opposition in public hearings.

SUMMARY

SB 199 is unnecessary, offensive and statist. | urge you to discard it.

Bl o e

ichard J. Peckham
President/General Counsel
Mobile Manor, Inc.
105 E. Rhondda
Andover, KS 67002
316-733-0066
Fax: 316-733-2550




