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Odulc
MINUTES OF THE SENATE COMMITTEE ON COMMERCE.
The meeting was called to order by Chairperson Alicia Salisbury at 8:00 a.m. on February 12, 1998 in Room

123-S of the Capitol.

Members present: Senators Salisbury, Barone, Brownlee, Donovan, Gooch, Jordan, Ranson, Steffes,
Steineger and Umbarger.

Committee staff present: Lynne Holt, Legislative Research Department
Bob Nugent, Revisor of Statutes
Betty Bomar, Committee Secretary

Conferees appearing before the committee:
Bob Storey, Dehart and Darr Associates, Inc.
Michael R. Murray, Director of Governmental Affairs, Sprint
Tom Young, AARP
Tyler Prochnow, American Telemarketing Assn.
Steve Rarrick, Consumer Protection Division

Others attending: See attached list

SB 573 - Consumer protection; telephone solicitation

Bob Nugent, Revisor of Statutes, stated SB 573 repeals existing section KSA 50-670 relating to
unsolicited telephone calls which is separate and apart from the telecommunications fraud statutes. SB 573
Page 1, lines 38 and 39, replaces the language allowing the consumer to obtain a full refund for the return of
undamaged and unused goods or a cancellation, changes the time from within seven days after receipt by the
consumer, to seven days after the consumer has had an opportunity to review the goods or services. New
Section 2 replaces some sections of KSA 50-670 and other sections are from the telecommunications fraud
statute. The telemarketer has certain duties under present law when making an unsolicited telephone call, one
of which is they must identify the business on behalf of whom they are soliciting, but also must identify
himself or herself, which is not included in New section 2 of SB §73. Section 2 adds some new provisions
that are not in present law: 1) requirement that solicitation can only take place between 8:00 a.m. and 9:00
p.m., 2) the time frame in which telemarketer must identify the purpose of the call is changed from
“immediately” to “promptly”, 3) includes prize and prize promotion. Mr. Nugent stated the question of
whether facsimile and computer solicitations are covered in New section 2 depends upon the interpretation of
subsection (f), Page 3, (Copy of KSA 50-670 Attachment 1)

Mr. Nugent stated the two biggest changes in SB 573 from current law: Page 3, Line 33, sets forth
criteria where a seller will not be liable if certain good faith procedures are followed, and SB 573 does not
provide a penalty provision.

Bob Storey, Dehart and Darr Associates, Inc., testified in support of SB 573, stating the Direct
Marketing Association (DMA) employs approximately 117,730 direct marketing related jobs in Kansas and
generates approximately $11.45 million in annual sales revenue. Mr. Storey stated SB 573 is an effort to
make state law more compatible with federal law and provide uniformity among states. (Attachment 2)

Mr. Storey offered an additional amendment on page 2, lines 8 through 12. The proposed language
reads as follows: “...to the extent that the consumer shall have the right to cancel the sale and return unused
and undamaged goods or services by notifying the telemarketer. A telemarketer that has received such notice
to cancel . . .” Mr. Storey stated this provision of the bill as amended is an assistance to the consumer
inasmuch as it provides that if the goods are not satisfactory the consumer has the right to cancel the sale and
return the merchandise or request a refund without being limited to the 7-day period.

Mr. Storey stated SB 573 changes the definition of “Consumer telephone call” to “Telemarketing”,
as it has a broader definition. SB 573 provides that anyone called by a telemarketer, regardless of past
experience, is entitled to the same rights as a new customer; a telemarketer cannot block caller ID, and must
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disclose: identity of person calling, the purpose of the call, the nature of goods or services offered, and no
purchase or payment is necessary to win a prize if a prize promotion is offered Calls are restrictedto between
8:00 a.m. and 9:00 p.m. The telemarketer also must disconnect promptly when the person called terminates
the call, or if an autodial announcing device is used, the call is terminated within 25 seconds. SB 573
provides that a seller or telemarketer may not call again if the person says he or she does not want to be called,
and after full disclosure of cost and quantity of goods or services, odds of being able to receive a prize if a
prize is offered, costs or conditions to redeem a prize. The new language in SB 573 repeals the requirement
to terminate the call if the person gives a negative response due to difficulty in determining what a negative
response might be.

SB 573 provides greater protection to consumers than they have under present law, and it also makes
the Kansas law adaptable to the federal law, therefore, easier to enforce.

The Committee raised the issue of excluding facsimile machine or computer transmissions from the

provisions of SB 573.

Mike Murray, Director of Governmental Affairs, Sprint, stated KSA 50-670, refers to an existing
business relationship, and SB 573 Section 1(b) refers to a “preexisting business relationship with the
consumer”. As a matter of policy Sprint believes the law should apply to all telemarketers regardless of
existing or preexisting business relationships. The proposed law and the existing law prohibits Sprint from
selling its services as some others in the telecommunications field are able to do due to their preexisting
relationship or an existing relationship. The present laws are discriminatory and Sprint believes SB 573 is a
consumer friendly approach to bringing everyone under the consumer protection laws regarding telemarketing,
if the following amendment is adopted: Page 1, line 26, following the semicolon (;) insert the following “and
is not a provider of telecommunications services except as providers defined as rural telephone companies

pursuant to KSA 66-1, 187 (1)”. (Attachment 3)
The Committee raised the advisability of including other businesses in the amendment proposed by

Mr. Murray.

Tom Young, AARP, testified in opposition to SB 573, stating the proposed legislation exempts
telemarketing transactions from the written contract provision of KSA 60-672, and fails to provide a penalty
provision for unconscionable acts. (Attachment 4)

Tony Prochnow, American Telemarketing Association, was present and stated the American
Telemarketing Association supports SB 573.

The hearing on SB 573 was continued to tomorrow.

Upon motion by Senator Barone, seconded by Senator Steineecer, the Minutes of February 10. 1998 Meeting
were unanimously approved.

The meeting was adjourned at 9:00 a.m.

The next meeting is scheduled for December 13, 1998.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 2
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CONSUMER PROTECTION

50-676

TELEPHONE SOLICITATIONS

50-870. Unsolicited consumer tele-
phone calls; requirements and prohibitions;
carriers not responsible for enforcement; un-
conscionable act or practice. (a) As used in this
secton:

(1) “Consumer telephone call” means a call
made by a telephone solicitor to the residence of
a consumer for the purpose of soliciting a sale of
any property or services to the person called, or
for the purpose of soliciting an extension of credit
for property or services to the person called, or
for the purpose of obtaining information that will
or may be used for the direct solicitation of a sale
of property or services to the person called or an
extension of credit for such purposes;

(2) “unsolicited consumer telephone call”
means a consumer telephone call other than a call
made:

(A) In response to an express request of the
person called;

(B) primarily in connection with an existing
debt or contract, payment or performance of
which has not been completed at the time of such
call;

(C) to any person with whom the telephone
solicitor has an existing business relationship; or

(D) by a newspaper publisher or such pub-
lisher’s agent or employee in connection with such
publisher’s business;

(3) “telephone solicitor” means any natural
person, firm, organization, artnership, associa-
Hon or COI’pOI‘atiOll WhO makes or causes to be
made a consumer telephone call, including, but
not limited to, calls made by use of automatic di-
aling-announcing device;

(4) “automatic dialing-announcing device”
means any user terminal equipment which:

(A) When connected to a telephone line can
dial, with or without manual assistance, telephone
numbers which have been stored or programmed
in the device or are produced or selected by a
random or sequential number generator; or

(B) when connected to a telephone line can
disseminate a recorded message to the telephone
number called, either with or without manual as-
sistance;

(5) “negative response” means a statement
from a consumer indicating the consumer does
not wish to listen to the sales presentation or par-
ticipate in the solicitation presented in the con-
sumer telephone call.
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(b)  Any telephone solicitor who makes an un-
solicited consumer telephone call to a residential
telephone number shalE

(1) Identify themselves;

(2) identify the business on whose behalf such
person is soliciting;

(3) identify the purpose of the call immedi-
ately upon making contact by telephone with the
person who is the object of the telephone solici-
tation;

{(4) immediately discontinue the solicitation if
the person being solicited gives a negative re-
sionse at any time during the consumer tele-
phone call; and

(5) hang up the phone, or in the case of an
automatc di ing-announcing device operator,
disconnect the automatic dialing-announcing de-
vice from the telephone line within 25 seconds of
the termination of the call by the person being
called.

(c) A telephone solicitor shall not withhold
the display of the telephone solicitor’s telephone
number from a caller identification service when
that number is being used for telemarketing pur-
poses and when the telephone solicitor’s service
or equipment is capable of allowing the display of
such number.

(d) A telephone solicitor shall not transmit
any written information by facsimile machine or
computer to a consumer after the consumer re-
quests orally or in writing that such transmissions
cease.

(e) Local exchange carriers and telecommu-
nications carriers shall not be responsible for the
enforcement of the provisions of this section.

(f) Any violation of this section is an uncon-
scionable act or practice under the Kansas con-
sumer protection act.

(g) This section shall be part of and supple-
mental to the Kansas consumer protection act.

History: L. 1991, ch. 158, § 2; L. 1992, ch.
252, § 9; L. 1997, ch. 172, § 1; ]uly 1.

ELDERLY OR DISABLED PERSONS AS VICTIMS

50-676. Elder or disabled persons as
victims of consumer protection act; defini-
tions. As used in this act:

(a) “Elder person” means a person who is 60
years of age or older.

(b) “Disabled person” means a person who
has physical or mental impairment, or both, which
substantially limits one or more of such person’s
major life activities.

Senate Commerce Committee
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TESTIMONY OF BOB W. STOREY
BEFORE THE SENATE COMMERCE COMMITTEE
ON SENATE BILL 573

FEBRUARY 12, 1998

MADAM CHAIRPERSON AND MEMBERS OF THE COMMITTEE:

ON BEHALF OF MY CLIENT, I APPRECIATE THE OPPORTUNITY TO APPEAR
BEFORE YOU TODAY IN SUPPORT OF SENATE BILL 573.

IREPRESENT DEHART AND DARR ASSOCIATES, INC., A PUBLIC RELATIONS
FIRM WHICH IN TURN REPRESENTS THE DIRECT MARKETING ASSOCIATION
(DMA). THE DMA HAS 3,600 MEMBER COMPANIES NATIONWIDE, WITH SIXTEEN
OF THOSE MEMBER COMPANIES HEADQUARTERED AT EIGHT KANSAS CITIES.
THIRTY-NINE OF THE MEMBER COMPANIES HAVE OPERATIONS IN THE STATE OF
KANSAS.

THESE COMPANIES PROVIDE APPROXIMATELY 117,730 DIRECT
MARKETING-RELATED JOBS IN KANSAS, AND GENERATE APPROXIMATELY $11.45
MILLION IN ANNUAL SALES REVENUE IN THE STATE OF KANSAS.

THESE ARE 1996 STATISTICS PROVIDED BY THE WEFA GROUP, A LEADING
ECONOMIC AND BUSINESS FORECASTING AND CONSULTING FIRM WITH OFFICES
IN NINE STATES AND NINE FOREIGN COUNTRIES. IN ADDITION TO THE ABOVE,
THE DMA REPRESENTS A CONSORTIUM OF BOOK AND RECORDING PUBLISHERS
AI\iD MANUFACTURERS SUCH AS READERS DIGEST, BOOK OF THE MONTH CLUB,

i
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RECORD OF THE MONTH CLUB, AND MAGAZINE PUBLISHERS OF AMERICA (MPA).

THERE ARE FORTY TELEPHONE MARKETING SERVICE COMPANIES IN
KANSAS, WITH APPROXIMATELY 4,515 EMPLOYEES.

THE PURPOSE OF OUR TESTIMONY TODAY IS TO SUPPORT SENATE BILL
573.

THE PURPOSE FOR SENATE BILL 573 IS TO MAKE THE STATE LAW MORE
COMPATIBLE WITH THE FEDERAL LAW, SO THAT IT WILL BE EASIER TO
UNDERSTAND AND TO ENFORCE.

SENATE BILL 573 REPEALS B.S.A. 50-670, AND AMENDS K.S.A. 50-673.

YOU WILL NOTE THAT IN THE NEW BILL, SECTION ONE IS THE EXISTING
K.S.A. 50-673, AND SECTION TWO IS THE NEW LANGUAGE REPLACING K.S.A. 50-
670.

THE FIRST PAGE, ON LINE 38, YOU WILL NOTICE THE NEW LANGUAGE,
WHICH STATES: “AFTER THE CONSUMER HAS HAD AT LEAST SEVEN DAYS TO
REVIEW THE GOODS OR SERVICES.” THE REASON FOR THIS CHANGE IS THAT IT
AFFORDS GREATER PROTECTION TO CONSUMERS REGARDING THE REVIEW
AND/OR RETURN PERIOD. THE WAY THE LAW STATES NOW, “WITHIN SEVEN
DAYS AFTER RECEIPT BY THE CONSUMER”, COULD ENFORCE A HARDSHIP ON
THE CONSUMER. FOR INSTANCE, IF YOU ARE TRAVELING OR IN THE HOSPITAL,
OR HAVE A FAMILY EMERGENCY, AND YOU ARE NOT ABLE TO REVIEW THE
PRODUCT WITHIN THE SEVEN DAYS AFTER IT IS RECEIVED, TECHNICALLY YOU
WOULD NOT BE ELIGIBLE FOR A REFUND. WE DO NOT WANT TO TIE THE
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CONSUMER TO THE SEV.'EN DAY PERIOD, SO, WITH THIS AMENDMENT, WHEN THE
CONSUMER RECEIVES THE GOODS OR PRODUCT, HE OR SHE HAS SEVEN DAYS
ONCE HE OR SHE RECEIVES THE PRODUCT, TO REVIEW THE GOODS OR SERVICES,
AND THEN ASK FOR A REFUND IF DESIRED.

AT THIS POINT, WE DO HAVE ANOTHER AMENDMENT TO OFFER TO THE
BILL, AND IT IS ATTACHED TO THE TESTIMONY HEREIN. I WILL EXPLAINIT AT
THIS TIME.

ON PAGE TWO, WE WOULD ASK TO DELETE THE LANGUAGE “TO CHOOSE
AT ANY TIME WITHIN”, ON PAGE TWO, LINE NINE, DELETE “THE SEVEN DAY
REFUND PERIOD”, ON PAGE TWO, LINE TEN, DELETE “IN WRITING PROVIDED THE
CONSUMER RETURNS TO THE TELEMARKETER THE”, PAGE TWO, LINE ELEVEN,
DELETE “BY THE CONSUMER?”, PAGE TWO, LINE NINE, INSERT AFTER “SALE”,
“AND RETURN UNUSED AND UNDAMAGED GOODS OR SERVICES”. WITH THAT
AMENDMENT, IT WOULD THEN READ, BEGINNING ON LINE EIGHT THROUGH LINE
TWELVE: “TO THE EXTENT THAT THE CONSUMER SHALL HAVE THE RIGHT TO
CANCEL THE SALE AND RETURN UNUSED AND UNDAMAGED GOODS OR
SERVICES BY NOTIFYING THE TELEMARKETER. A TELEMARKETER THAT HAS
RECEIVED SUCH NOTICE TO CANCEL... ..~

AGAIN, WE BELIEVE THAT THIS IS AN ASSISTANCE TO THE CONSUMER
BECAUSE IT DOES NOT LIMIT THE RETURNING OF THE UNUSED AND
UNDAMAGED GOODS WITHIN THE SEVEN DAY PERIOD, BUT PROVIDES THAT IF
THiE GOODS ARE NOT SATISFACTORY, THEN THE CONSUMER HAS THE RIGHT TO
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CHOOSE TO CANCEL THE SALE AND THE RETURN THE UNUSED AND
UNDAMAGED GOODS OR SERVICES FOR A REFUND WITHOUT BEING LIMITED TO
THE SEVEN DAY PERIOD.

THIS IS THE ONLY CHANGE WHICH AFFECTS K.S.A. 673.

THE BILL, IN SECTION TWO, DEFINES AUTOMATIC DIALING ANNOUNCING
DEVICES, PRIZES AND PRIZE PROMOTION, SELLERS, TELEMARKETERS, AND
TELEMARKETING.

YOU WILL NOTE THAT THE TERM “TELEMARKETING” REPLACES
“CONSUMER TELEPHONE CALL”. IN DEFINING TELEMARKETING, IT STATES
THAT THE TELEMARKETER IS A PERSON WHO MAKES TELEPHONE CALLS TO A
CUSTOMER. THIS WOULD SEEM TO BE BROADER THAN THE WORD CONSUMER,
IN THAT IT WOULD APPLY TO ANYONE WHO IS CALLED BY A TELEMARKETER.

ALSO, THE BILL PROVIDES THAT THERE ARE NO EXEMPTIONS, SO THERE IS
NO NEED TO SPEAK TO THE FACT THAT THERE WOULD BE CERTAIN ACTS WHICH
WOULD BE EXEMPTED FROM THE LAW, SINCE THIS BILL PROVIDES THAT ANY
ONE CALLED BY A TELEMARKETER, REGARDLESS OF PAST EXPERIENCE, ETC., IS
ENTITLED TO THE SAME RIGHTS AS A NEW CUSTOMER.

THE BILL FURTHER PROVIDES THAT A TELEMARKETER MAY NOT BLOCK
CALLER 1D. IN OTHER WORDS, IF A CONSUMER HAS A CALLER ID ON HIS PHONE,
THE CONSUMER CAN IDENTIFY WHO THE TELEMARKETER CALLING IS.

THE BILL ALSO PROVIDES THAT A TELEMARKETER MUST DISCLOSE THE

FOLLOWING:
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1) CALLS RESTRICTED BETWEEN THE HOURS OF 8 A.M. AND 9
P.M.;
2) THE IDENTITY OF THE PERSON CALLING;
3) THE PURPOSE OF THE CALL;
4) THE NATURE OF GOODS OR SERVICES OFFERED;
5) THAT NO PURCHASE OR PAYMENT IS NECESSARY TO WIN A
PRIZE IF A PRIZE PROMOTION IS OFFERED. AND
6) HANG UP IF THE PERSON CALLED TERMINATES THE CALL.
THE TELEMARKETER ALSO MUST DISCONNECT IMMEDIATELY WHEN THE
CALLED PERSON TERMINATES THE CALL, OR IF AN AUTODIAL ANNOUNCING
DEVICE IS USED, WITHIN 25 SECONDS.
THE BILL FURTHER PROVIDES THAT A SELLER OR TELEMARKETER MAY
NOT CALL AGAIN IF THE PERSON SAYS HE OR SHE DOES NOT WANT TO BE
CALLED AGAIN.
THE BILL PROHIBITS THE FOLLOWING ACTIVITIES:
A) HARASSMENT,;
B) MISREPRESENTING ANY INVESTMENT OPPORTUNITIES; OR
C) USING A PROFESSIONAL COURIER TO OBTAIN FULL OR PARTIAL
PAYMENT PRIOR TO INSPECTION OF GOODS BY THE CONSUMER.
IN ADDITION TO THE ABOVE, THE BILL STATES THAT BEFORE A
CONSUMER PAYS FOR GOODS OR SERVICES, A TELEMARKETER MUST DISCLOSE:

i
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2)

3)

4)

5)

6)

THE QUANTITY OF GOODS OR SERVICES;

THE ODDS OF BEING ABLE TO RECEIVE A PRIZE IF A PRIZE IS
OFFERED;

THAT NO PAYMENT OR PURCHASE IS NECESSARY TO WIN IF A PRIZE
IS OFFERED;

INSTRUCTIONS ON HOW TO PARTICIPATE IN ANY PRIZE PROMOTION
WITHOUT MAKING A PURCHASE; AND

ALL COSTS OR CONDITIONS TO REDEEM A PRIZE.

THE CHANGES IN SENATE BILL 573 AS HEREIN PROPOSED OFFER GREATER

PROTECTION TO CONSUMERS REGARDING THE REVIEW AND RETURN PERIOD,

AND REQUIRE SELLERS TO PUT KANSANS ON THEIR DO-NOT-CALL LIST WHO

ASK NOT TO BE CALLED AGAIN.

ALSO, THE NEW LANGUAGE REPEALS THE REQUIREMENT TO TERMINATE

THE CALL IF THE PERSON GIVES A NEGATIVE RESPONSE. THE REASON FOR THIS

CHANGE IS THAT THE MARKETERS HAVE FOUND IT IMPOSSIBLE TO TRAIN THEIR

EMPLOYEES AS TO WHAT A NEGATIVE RESPONSE IS.

FOR INSTANCE, IT IS EASY TO UNDERSTAND WHAT THE FOLLOWING

RESPONSES ARE:

1)
2)

3)

“IDON’T WANT TO TALK NOW”
“IDON’T WANT TO HEAR FROM YOU AGAIN”

“IDON’T NEED OR WANT SERVICES OR GOODS”
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WE ARE ALL AWARE THAT THESE WOULD BE NEGATIVE RESPONSES. BUT
HOW ABOUT THE FOLLOWING:

1) “IMAY ALREADY HAVE THAT”

2) “IDON’T HAVE MONEY TO PAY FOR THAT THIS MONTH” (YOU CAN

PAY LATER, BUT THEY NEED TO BE TOLD)

3) “IDON’T WANT A CIVIL WAR SERIES”

4) “IDON’T WANT IT BECAUSE THE LAST TIME IT DIDN’T WORK”

ARE THOSE NEGATIVE RESPONSES ? BY CHANGING THE LAW ASIT IS
PROPOSED IN 573, THE CONSUMER STILL HAS ALL OF THE PROTECTIONS UNDER
THE CURRENT LAW, BUT IT IS LESS CONFUSING TO ALL PARTIES.

THE TELEMARKETERS DO NOT WANT TO ANNOY THEIR CUSTOMERS, BUT
THE LAW CANNOT BE FUZZY SO THEY CAN PROPERLY OBEY THE LAW.

A GOOD ANALOGY IS, IF YOU HAVE EVER BEEN IN A RETAIL STORE AND
THE CLERK SAYS, “CAN I HELP YOU?” AND YOU RESPOND “I DON'T THINK SO”,
HAVE YOU EVER HAD THE CLERK WALK OFF AND GIVE UP INSTEAD OF TRYING
TO CONTINUE SELLING YOU A PRODUCT? WE DON’T THINK SO.

WHAT WE ARE PROPOSING ARE CHANGES IN THE LAW WHICH GIVE THE

CONSUMER SOME GREATER PROTECTION THAN HE HAS UNDER THE PRESENT

LAW, AND IT ALSO MAKES THE KANSAS LAW ADAPTABLE TO THE FEDERAL LAW

AND EASIER TO ENFORCE.
WE URGE THIS COMMITTEE TO ADOPT THE PROVISIONS OF SENATE BILL
573 AND REPORT THE BILL FAVORABLY TO THE FULL SENATE.
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ON BEHALF OF MY CLIENT, I RESPECTFULLY THANK YOU FOR YOUR
CONSIDERATION IN HEARING THIS MATTER, AND I WILL STAND FOR QUESTIONS
FROM THE COMMITTEE.

BOB W. STOREY



Note:

page

page

page

page

page

page

2,

could accept this further amendment

line 8 delete
"to choose at any time within"

line 9 delete
"the seven-day refund period,"

line 10 delete

"in writing, provided the consumer returns to the
telemarketer the"

line 11 delete

line 12 delete
"by the consumer."

line 9 insert after "sale"
"and return unused and undamaged goods or services"

it would then read: beginning line 8

through line 12

extent that the consumer shall have the right to cancel the
sale and return unused and undamaged goods or services by
notifying the telemarketer. A telemarketer that has received
such notice to cancel

new underlined
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§64.1200l

(57 FIL 4740, Fob. 7, 1992] !

subpart L—Rastrlctions on
Telephone Sollcitation

§64.1200 Delivexy restrictlons.

(n) No person mny:

(1) DTtlnte nny telephone call (other
than o cnll mnde [or emergency pur-
poses or made with the prior express
consent of the called party) uslog nn
automatic telephone dinling pystem or
an arbificinl or prerecorded volce,

(1) To any emergency telephone line,
Including any 911 llne and any emer-
pency lne of a hospitnl, medical physl-
cinn ov serviee offlce, henlth cnro [ocll-
fty, poison control center, or Ore pro-
Lectlon or law cenforcemont agency,

(1) To the telephone line of any guest
room or potient room of a hosapltal,
health care [loclllty, elderly bhome, or
similor establishiment; or

(il) To apy telephone: nwmnber ns-
slgped Lo o poaglog pervice, cellulnr
telephone service, ppeclalized moblle
radlo service, or other radio comimon
carrier service, or oany pervice [lor
whiceh the called party Is chnrged [or
the call:

(2) Inltlate any telephone cnll to any
resldentlinl telophone line uslng an or-
Wncinl or prerccorded volco to dellver
a message without "tbe prior express
consent of the canlled palty, unless the
call 1s initlated [or emergency purposes
or Is exempted by §64.1200(c) of tlhls
secllon.

(1) Use a telephone [acslimlle mo-
chine, computer, or other device to
send an unsollclted advertlsement to o
Leleplbione fneslmile mncbloe.

(1) Uso nn putomatle telephone dlanl-
lng system In such o way that two or
more telepbone lines ol n multi-line
bualness nre engoged slmultoneously.

(L) I'or tho purpose of §64.1200(n) ol
Lhle nectlon, the Lerm ewiergency pur-
poses menns colls mnde npecessory 1o
nny sltunlion alfecting the health nnd
snfety of consumers.

(¢) The term telephone call 1n

©1700(n)(2) ol this sectlon sholl not

wde n cnll or message by, or on be-

T of, ncndler:

(1) Thnt Is not made lorn commerclinl *
purposo, ‘

(2) That Is mndo for n commercinl
purpose but does not include the Lruna-

misslon of any unsoliclted advertiso-
ment,

(3) To nny person wilthh whom Lho
cnller hns nn estnbllshed buslness relo-
tlonshlp nt the thime the cnll s mndo,
or ;

(17 Whilch Is n tnx-exempt nonprofllt
orgnnlzatlon.

(d) All artificlal or prerecordod tolo-
phone messnges dellvered by on nuto-
mabtle telephone diallng system ahall:

(1) At the beglomlng of tho messnge,
state clearly the ldontity of tho busi-
ness, indlvidual, or other entity Initl-
ating the call, and

(2) During or nlter the messngo, stoto
clenrly Lho Llelephone number (othor
thon thot of  tho nutodlinler or
prerecorded —messajge ploayer  whileh
placed the cnll) or address of puch busl-
ness, other entlly, or Indlvidunl. .

(e) No person ar cnblby phnll Inltinte
any telephone solleltntlon to o reolden-
tial telephone subscriber:
~(1) Belore the hour of 8 a.on. or alter
9 p.m. (local tlme ab the cnlled party's
locntion), and R . .
~(2) Unless such person or cntlty hns
instltuted procedures for malntolning o
list of persons who do not wish to re-
celve, telephonoe pollcltatlons mnde by
or on behal{ of that person or entlLy.
The procedures Instituted musbk meeb
the following minlmum sbtnndnrds:

(1) Written pollcy. FPersons or entltics
malking telephone’ sollcltalions must
have n written policy, nvellable upon
demnond, lor maintaining o do-not-cnil
1ist.

(ii) Trainlog ol personnel engoged in
telephone solicitation. P’ersonnel en-
gaged in any nspect of telephone sollel-
tatlon must be Informed and Lralned In
the existence and use of Lhe do-not-cnll
11st. .

(11i) Mecording, disclosure of do-not-
call requesls. If na person or coblty
maling a telephone solleltntlon (or on
whose behall n solleltation is made) re-
coelves a requesk (rom n resldential tele-
phone subscriber nobt Lo recelve cnlls
from thut person or entlty, the person
or entity must record the request oand
place the subscriber’s nmune nnd Lele-
phone number on tho do-nob-cnll st nb
the Llme the request g mnde. If osuch
requesly nre recorded or mndntedned by
n parky other than Lhie person or enblty
on whoase behall Lho

nollellallon i
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mado, the person or entlty on wlhose
bebnll tho oolleltution is mndo will bo
Uable for any fnllures to honor the do-
nol-cnll requent. In order to protect tho
conpwmor's privncy, perovono or enlitlen
must obtaln a consumer's prior oxprens
conoont to shore or forward tho con-
gumer's roquoot not to bo cnlled to o
party obhoer than tho person or ontlty
on whooo behnlf o solicltatlon s muode
or an affllinted entity.

(Iv) Tdentification of telephone sollicl-
tor. A porson or enblty maleing o tele-
phone sollcltatlon must provide the
colled pacty with the noumo of tho Indl-
vidunl enller, the nnmo of the percon or
enklty on whose behnll Lho cnll o belnp
made, and o telephone number or od-
dreos okt whleh tho peroon or enbity
moy bo conbneted. 1{ o person or entlty
malcos o solleltntion uslng an artiflclal
or prerccorded volece mespopgo troonomit-
ted by nn nutodialer, the person or en-
tity must provide o Lelephone number
other than that of the nutodinler or
prerecorded Imessago plonyer which
placed the call. . - = g ¥

(v) Aflfilinted persons oOT entitics. In
thie nbsenco ol a specific request by Lhe
gubscriber to the contrary; o realden-
tinl subseriber's do-not-cnll request
sholl npply to the particular business
entity malking the eall (or oo whoaoe be-
half o cnll 1o mnde), and will not apply
ta olfillated entitles unless the
copswmer reagonably would expect
them to be Included glven tho identl-
fiention of the caller nnd Lhe. product
belng ndvertised.

(vi) Malntenance of do-not-call liats.
A person or entity malding telephone
solicltations must malotaln o do-nol-
cnll 1list for the purpose of nny future
telephone solleltalions.

(0 As used in this secllion:

(1) The terms auntomaltic telephone dial-
ing system and autedialer mean equip-
ment which hos the capnclly to store
or produce Llelephone numbers Lo be
cnlled using o random or sequentbial
pumber pgenerator and Lo dlnl such
nuwnbers.

(2) The Lerm telephone Jfacsimile ma-
chine menns equipment whlch hny the
capnclty Lo trauserlbe Lext or lmuoges,
or bobth, from paper Into nn electronic
slgnnl nnd to Ltrongmilt Lhat slgnnl over
n regular Lelepbone line, or Lo bron-
nerlbo Lext o hmages (or bobh) {rom an

electronle algnal recelved over norepu-
lnr tolephone lino onto paper.

(3) The " term telephone solicitation
meansg Lhe Ioltlatlon of a Lelephone call
or messagoe [or the puwrpose ol encourag -
Ing the purchase or rental of, or Invent-
ment in, property, moods, or nervices,
whieh ls tranamlitted Lo nny peroon, butb
quch term does not Include n call or
message:: &

(1) To any person withh that parson’s
prior express Invitation or permisaion;
(i) To any person withi whom Lhe
caller has an established business vela-
tLionshlp; or oo ‘

(11 By o tax-exemptb nonprofit orpga-
nizatlon. '

(4) The term established business rela-

“tionship means o prior or exlating rela-

tionshlp formed by o voluntary Lwo-
way cormumunlecatlon hetween a person
or entity and o residentlal subscriber
wlith or without an exchange of connld-
eration, on the basis of an luquiry, ap-
plleation, purchose or transaction by
the resldentlnl subscrlber - regarding
products or services offered by such
person or entity, which relationship
bhas not been previously terminated by
olther parby. : . *

(5) The term unsolicited adverlisemnertt
meana any - maoterial advertlsing the
commerclal .avallnblilty or quallty of
any proporty, goods, or services which
{s. Lransmltted to ony person willioub
thnt person's prior express inviltation
or permlssion. )

(5T FIL 40335, Oct. 23, 1092; 57 FIt 5341, Mav. 9,
1992) ’ i -

Foderal Communlcallons Cornrnlsslon(\q
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Testimony before the Senate Commerce Committee
Thursday, February 12, 1998
Michael R. Murray, Director of Governmental Affairs, Sprint
Senate Bill 573

Madam Chairman and Members of the Committee:

My name is Mike Murray, Director of Governmental Affairs in Kansas for
Sprint.

Thank you for the opportunity to express our views about Senate Bill 573
which amends current telemarketing laws in Kansas.

Under current law, Chapter 50-670 (Paragraph 2, subparagraph C) refers
to an existing business relationship, and 50-673 (Section 1, paragraph b)refers
to preexisting business relationships. In the first instance in 50-670, the
definition of an unsolicited telephone call does not include a call when made by
a telemarketer representing a company which has an existing business
relationship with the consumer being called.

In the second instance in Chapter 50-673, telemarketers who have a
preexisting business relationship are not required to comply with certain
provisions governing telemarketing.

Senate Bill 573 addresses only the existing business relationship
language contained in 50-670 by repealing that section.

As a matter of policy, Sprint believes the requirements of the new Chapter
50-673 should apply to all telemarketers regardless of existing or preexisting
business relationships. This non-discriminatory application of the law will create
a level playing field for all telemarketers. More importantly, Sprint believes this
is a consumer friendly approach bringing everyone under the consumer
protection laws regarding telemarketing.

We believe it is time this inequity in the telemarketing laws be eliminated.

Senate Commerce Committee
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It is our understanding that the principal reason the existng and
preexisting business relationship provision are in current law is to protect small
businessmen and women who sell to the public over the telephone and who
have clients who have previously purchased products or services from them.
Sprint is sensitive to that concern and offers the following language to address
that situation:

In new Chapter 50-673, Section 1 we propose adding after the word
‘establishment” at the end of the paragraph (b) “and is not a provider of
telecommunications services except as providers defined as rural telephone
companies pursuant to KSA 66-1, 187 (I). “

We support Senate Bill 573 with this amendment pertaining preexisting
business relationships. It is our hope the Committee will recommend passage of
the bill with our proposed amendment.

If SB 573 fails in committee, continue to pursue changes to the existing
laws to make compliance with telemarketing rules equitable for competitors and
consumers alike.

Thank you for your attention and consideration, and | will be happy to
respond to questions.
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Sexsion of 1993

SENATE BILL No. 573

By Committee on Commerce

2-3

AN ACT concerning consumer protection; relating to telephone solici-
tation; amending K.S.A. 50-673 and repealing the existing section; also
repealing K.S.A. 1997 Supp. 50-670.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 50-673 is hereby amended to read as follows: 50-
673. The provisions of K.S.A. 50-671 through 50-674 and amendments
thereto do not apply to a transaction:

(a) That has been made in accordance with prior negotiations in the
course of a visit by the consumer to a merchant operating a business
establishment that has a fixed permanent location and where consumer
goods or services are displayed or offered for sale on a continuing basis;

(b) in which the business establishment making the solicitation has
made a prior sale to the consumer, is establishing a business to business
relationship or has a clear, preexsting business relationship with the con-
sumer, provided that relationship resulted in the consumer becoming
aware of the full name, business address and phone number of the es-

tablishment;

(c) in which the consumer purchases goods or services pursuant to
an examination of a television, radio, or print advertisement or a sample,
brochure, catalogue, or other mailing material of the telemarketer that
contains:

(1) The name, address, and telephone number of the telemarketer;

(2)  a full description of the goods or services being sold along with a
list of all prices or fees being requested, including any handling, shipping,
or delivery charges; and

(3) any limitations or restrictions that apply to the offer; or

(d) in which the consumer may obtain a full refund for the return of
undamaged and unused goods or a cancellation of services notice to the
seller within seven days after reeeipt by the eonsumer after the consumer
has had at lzast seven days to review the goods or services, and the seller
will process the refund within 30 days after receipt of the returned mer-
chandise by the consumer or the refund for any services not performed
or a pro rata refund for any services not yet performed for the consumer.
The return and refund privilege shall be disclosed to the consumer orally

insert: "and is not a provider of

telecommunications services except as
providers defined as rural telephone

companies pursuant to K.S.A. 66-1,

187 (1)



Thomas E. “Tom” Young
Recruiter Specialist
2574 South Shore Dr.
Vassar, KS 66543

(785) 828-4868

(785) 828-3694 Fax

Good Moming. My name is Tom Young. | am a wolunteer
representing the AARP Kansas State Legislative Committee.
Our Committee represents the legislative and regulatory
interests of the more than 332,000 AARP members from

across the state.

On a national level, we are joined in the fight aéainst
telemarketing fraud by the Federal Trade Commission,
the Postal Inspection Senice, and the National
Associétion of Attomeys General (NAAG). In Kansas, we
are joined in the fight against fraudulent telemarketing

by the Attomey General, Kansas Area Agencies on Agmg,
the Silver Haired

Legislature, and the Retired Teachers Association.

Federal authorities estimate that telemarketing fraud robs

Americans of some $40 billion a year. The actual number
may be higher, since telemarketing fraud is part of the
nation's underground economy. Telemarketing fraug,, ... (T —

targeted at the elderly. e 24258
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including Missouri, Oklahoma. We can provide you with a

chart that summarizes and compares the major provisions of

state telemarketing laws.

The Federal Trade Commission (FTC) that was enacted in
1994 provided general direction to the telemarketing
industry on how to restrain from fraudulent activities

than as a consumer protection rule. The FTC rule
explicitly allows the states to enact provisions that

provide greater consumer protections as long as they do

not conflict with the federal law. We do not believe that

SB 573 in its present form provides consumer protections
for the following reasons:

Section I: Amends K.S.A. 50-673 by pemmitting consumers a

sewven day. period to review the goods and senices received

in a telemarketing transaction before being required to
seek a full refund upon retum of the undamaged goods, or
notifying the seller of the cancellation of senices. This

in essence provides a I4-day window for consumers to
decide about goods or senices that they have purchased.
The significance of the provision is that if a seller

applies such terms to the transaction, the transaction is

exempt from the the written contract as provided in K.S.A.

50-672. We do not support exemptions for such refund
policies and the additional time for review does not

change our position. Consumers should not be compelled to
pay for and receive goods and senices based on a
telephone conversation without the opportunity to cancel

the sale before payment is made and merchandise shipped.
These provisions compel the consumer to bear the expense,
both in time and money, of repackaging, remailing and
retuming the items. This is clearly an attempt to coerce

the consumer into accepting the goods or senices, knowing

a2k



that the inconvenience and cost of retuming the item may
not be worth the effort.

Section 2: The specific practices that telemarketers and
sellers must adhere to, such as banning courier pick-ups
for payment without providing the consumer an opportunity
to inspect the goods, can generally be supported by AARP.
Including them in this section of the code, makes the

penalties for failing to comply with these practices

insufficient. The p}'actices listed in this section should

be unconscionable acts as defined in K.S.A. 50-627.

Section 2 of this proposed legislation should amend K.S.A.
50-675 so that these practices are classified as
unconscionable acts with penalties attached.

In summary, fraudulent telemarketers are cfiminals. We ask
you to help Kansans fight back.

Thank you for this opportunity to share our views.

-3





