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Date

MINUTES OF THE HOUSE TRANSPORTATION COMMITTEE.
The meeting was called to order by Chairperson Gary K. Hayzlett at 1:30 p.m. on February 23, 1998 in

Room 526-S of the Capitol.

All members were present except:

Committee staff present: Hank Avila, Legislative Research Department
Reed Holwegner, Legislative Research Department
Bruce Kinzie, Revisor of Statutes
J. Patterson, Committee Secretary

Conferees appearing before the committee: Pat Hubbell, Kansas Railroad Association
Bob Alderson, Omnitrax, Inc.
Mike Ogborn, Omnitrax, Inc.

Others attending: See attached list

HB 2782 - Transporting bales of hay, special permits for excess width.

Representative Dreher made a motion to pass the bill favorably, Representative Schwartz seconded and the
motion carried.

HB 2715 - Enacting railroad leasing act.

Pat Hubbell was the first conferee to testify as an opponent. He represents the railroad. He sited the several
ways that HB 2715 violate federal laws. The violations include:

1. Violates the preemption doctrine because federal law preempts state regulation over the railroad land

2. The bill violates due process by interfering with the freedom of contract by limiting the freedom of

railroads to lease to whom they want under terms that are freely negotiated.

3. HB 2715 is in violation of the Commerce Clause of the Constitution.

4. Finally, HB 2715 is an illegal delegation of legislative power.
Because of HB 2715’s constitutional and policy flaws, it should not be enacted. Mr. Hubbell addressed the
grain car shortage that was discussed at the February 17th hearing. He said that the same problem will occur
this year if there is a bumper crop. Mr. Hubbell testified that the railroad had paid for all the properties and it
had not been given to them. He said that Burlington Northern and Santa Fe railway are building 6000 more
grain hopper cars in the next 3 years.(Attachment 1)

The second opponent was Mike Ogborn. Omnitrax railroads own the Central Kansas Railway and the Kansas
South West. Rather than have the government become involved with this private dispute, the railroads
suggested that Kansas Grain and Feed Association discuss the problems with the railroad. They are offering
another invitation to do this. Mr. Ogborn testified that if HB 2715 were a transportation bill and not a
highway bill, provisions of money could be used to rehabilitate lines. Omnitrax has reservations about
discussing rates to be charged to the elevators. They have concerns about anti-trust problems about discussing
competitive matters in front of competitors. The railroads feel this bill is a lawyers dream. It calls for either
arbitration or litigation at almost every turn. Mr. Ogborn addressed some testimony that was given at the
February 17th meeting. It had been stated that this grain elevator owner had ordered 80 rail cars from CKR
and had only received 8. Actually, the cars had been ordered from the Burlington Northern Santa Fe. Had he
ordered from CKR, he would have had the cars he needed.(Attachment 2)

Bob Alderson, legal counsel for Omnitrax, was the last opponent to testify. His primary purpose was to
identify the various legal issues presented by HB 2715. They believe the bill contains unprecedented
restrictions on railroads’ abilities to freely contract with lessees regarding the use and occupancy of their

property.(Attachment 3)

There was an extensive question answer session. Representative Thimesch questioned the liability clauses in
the lease. Mr. Ogborn replied that the there is no one answer for liability. Representative McClure questioned
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the conferees about the rate increases. Mr. Ogborn answered from the shortline view: expenses that class 1
railroads don’t have, rates hadn’t kept with the market, the railroads are looking for flat or decreasing revenues
per ton, the market value is fair even though tenants don’t think so and some elevators don’t use the railroad
but want them there to keep the truck rates down. Representative Shore asked how lease rates are established.
There is a formula that is used and the information was requested from Mr. Alderson. Representative Howell
asked Mr. Hubbell what he thinks would happen if the two groups do sit down and try to resolve their
differences. Mr. Hubbell told the committee that they have offered to take a standard commercial lease without
the rates and have the grain elevator operators tell them what they don’t like about it and what they want
added. Mr. Tom Tunnell, Kansas Grain Elevator and Feed Dealer Association, responded that they would be
willing to sit down and work the problems out. Representative McKinney asked Mr. Alderson about the
liability of the grain elevator owners. Mr. Alderson said, for example, if a chemical spill is the grain elevator
operator’s fault but the railroad is held responsible because of the law circla, the lessee will be held for
financial responsibility. Representative Thimesch asked Mr. Ogborn how long he had been aware of the
complaints about the rates and rate increases. He was aware for the last year and a half, but only became
aware of the hold harmless clauses until he read the bill. Representative Thimesch’s next question to Mr.
Ogborn how Omnitrax handles complaints from lessees. They start at the bottom by trying to work the
problem out with the co-op and a manager and go on up from there. Mr. Ogborn replied that he had
personally heard about one complaint since CKR and taken over.

The hearing on HB 2715 was closed

The meeting was adjourned at 3:25 p.m.

Unless specifically noted, the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported hercin have not been submitted to the individuals 2
appearing before the committee for editing or corrections.
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February 23, 1998

Chairman Hayzlett, members of the Committee:

| am Pat Hubbell, representing the Class | and Short Line Railroads of Kansas.
| appear before you today in opposition to HB 2715, the Railroad Leasing Act.

HB 2715, the Railroad Leasing Act, purports to regulate the leases of land held by
railroads. The bill was drafted in response to requests of current leaseholders of railroad

land. HB 2715 presents a number of constitutional and policy problems that discourage
its enactment.

First of all, and most importantly, the policy and procedure established by HB 2715 is
currently prohibited by federal law. The ICC Termination Act of 1995, Pub. L. No.
104-88, 109 Stat. 803, vests regulatory authority over railroad property in the Surface
Transportation Board by providing that the Board's jurisdiction and remedies are
exclusive and preempt the remedies provided under state or federal law, 49 U.S.C.
Section 10501 (b). Thus, to enact HB 2715 would be in violation of the preemption
doctrine because federal law clearly and expressly preempts state regulation over the
railroad land addressed in HB 2715.

Second, HB 2715 is in violation of the Constitution in a number of ways. First, HB 2715
is a violation of due process in that it unreasonably interferes with the freedom of
contract by limiting the freedom of railroads to lease to whom they want under terms that
are freely negotiated. For example, under HB 2715 a railroad must sell its land to a
tenant where the tenant chooses to buy the land and the land is to be sold for
non-railroad purposes. This is an unprecedented restriction upon lawful business.

HB 2715 is also in violation of the takings clause of the Constitution. In particular, the
traditional right of the property owner to sell or lease land to whom it wishes for a price it
sets and under such terms and conditions it chooses is compromised. For example, HB
2715 authorizes tenants to occupy land for up to six months after the expiration of a
lease which is in violation of the railroad’s right to exclusive possession of the land as the
landowner. In addition, the Kansas Corporation Commission is placed in the position of
determining the terms and conditions of leases or sales contracts where there is dispute
between the parties. As notad above, the railroad must sell its land to a tenant
landowner if the tenant chooses to buy it and the railroad does not have the right to
refuse sale where an offer has been made. Such restrictions are constitutionally
impermissible.

HB 2715 is in violation of the Commerce Clause of the Constitution. There is no doubt
that the Act regulates commerce that is interstate in character. Such regulation is not to
protect the public health or safety; rather, it appears to be aimed directly at regulating
commerce involving railroads and agriculture. The Act is clearly an effort to decrease the

1-2L



bargaining power of railroads and to drastically limit the freedom of railroads to contract
in violation of the Constitution.

Finally, HB 2715 is an illegal delegation of legislative power. HB 2715 empowers the
Kansas Corporation Commission to determine the terms and conditions of a lease or
sale of land to a tenant where such terms and conditions are in dispute between the
parties. However, no standards are given to the Commission to determine what such
terms and conditions should be. Without proper statutory guidelines, exercise of the
powers outlined in HB 2715 by the KCC would be unconstitutional.

There are policy concerns that also discourage the passage of HB 2715. The Railroad
Leasing Act is beyond the intended scope of the KCC's regulatory powers. The KCC is
statutorily authorized to regulate utility rates in order to assure fair and reasonable rates
for consumers. However, the Railroad Leasing Act does not protect consumers: it
controls the lease rates and land sale prices of tenant landholders. Such an expansion
of the KCC's powers is beyond the scope of its contemplated jurisdiction.

In addition, HB 2715 could have several unintended policy consequences. Because it
expands the jurisdiction of the KCC, HB 2715 could open the door to regulation of land
leases/sales between all public utilities and private entities. In addition, HB 2715
replaces the marketplace with regulation by giving the KCC the authority to set the

market value of leased property. The costs of such unnecessary regulations would be
borne by the taxpayers.

Because of HB 2715's constitutional and policy flaws, it should not be enacted.



TO: Members of House Transportation Committee

FROM: Pat Hubbell
RE: HB 2715--Railroad Leasing Act
DATE: January 31, 1998

This memorandum is in response to the legal issues presented by HB 2715, the
proposed Railroad Leasing Act (the "Act”).

Thr

Section Three of the Act limits the provisions that may be contained within the leases of
railroad lands. Such limits present due process and takings clause concerns.

Under federal law, due process requires that the means used in a law to remedy a
[problem be rationally related to a legitimate purpose. Unified School Dist. No. 259 v
Newton, 673 F. Supp. 418 (D. Kan. 1987). The promotion of general economic welfare
is considered a legitimate purpose for purposes of the government’s police power.

Kansas courts state the due process standard differently from the federal courts. The
test is whether the law has a real and substantial relationship to the objective sought, or
whether it is reasonable in relation to its subject and adopted in the interest of the
community. Chilies v. State, 254 Kan. 888 (1994). A law cannot be unreasonable or
oppressive under the guise of being an exercise of the police power. Delight Wholesale,
Inc. V. Overland Park, 203 Kan. 99 (1969) (unconstitutional to prohibit vendors who sold
ice cream from vehicles). Thus, while the police power can be used to promote public
health, safety, morals and general welfare, it cannot be exercised in an unduly

oppressive manner. State ex rel, Stephan v, Lane, 228 Kan. 379 (1980).

The due process clause protects the freedom to contract as a part of liberty. Manhattan

Buildings, Inc. v. Hurley, 231 Kan. 20 (1982). See also Schwegman Bros. Giant Super

Markets v, Eli Lilley & Co., 205 F.2d 788 (5th Cir.), cert. denied, 346 U.S. 856 (1953)

(holding that right to sell at a price fixed by owner is an inherent attribute of property itself

but upholding minimum price law). The freedom to contract is not absolute but the

menace to be dealt with must be balanced against the rights curtailed. Manhattan
Buildings, Inc. V. Hurley, 231 Kan. 20 (1982).

If enacted, HB 2715 would be unduly oppressive and would unreasonably interfere with
the freedom of contract. Section Three of the Act contains severe restrictions on the:



Pat Hubbell
Page 2
January 31, 1998

ability of railroads to negotiate and enter into contract leases with whom and how they want.
Such restrictions are unprecedented.

HB 2715 also runs contrary to the requirements of the takings clause and presents several serious
legal problems. The Fifth Amendment to the Constitution requires that persons receive just
compensation when their property is taken for a public purpose. This requirement has been
applied to the states by incorporation into the Fourteenth Amendment. The government not only
takes property when it exercises its eminent domain power; under certain circumstances,
government regulations may constitute a taking--a regulatory taking. The Act raises several
different takings problems.

In several cases, the Supreme Court has held that the government’s violation of an owner’s right
of exclusive possession violates the takings clause--requiring that the owner be compensated for
the violation. See. e.g.. Loretto v. Teleprompter CATV Corp.. 458 U.S. 419 (1982); Kaiser
Aetna v. United States, 444 U.S. 164 (1979). Thus, when a state law authorized a cable _
television company to connect its cable equipment to a private apartment building, the Supreme
Court held that the law constituted a taking of property. Loretto, 458 U.S. 419 (1982).

Section 3 of the Act violates a property owner’s right of exclusive possession, thus constituting a
taking, by authorizing tenants to occupy railroad land without compensation for a period of six
months following the termination of a lease. Since the tenant’s right to occupy railroad land
terminates when a lease terminates, only the Act creates a right in the tenant to occupy the land
after the lease’s termination. This provision allows the tenant to occupy a portion of the
railroad’s land when the tenant otherwise has no legal right to occupy the land, thereby violating
the railroad’s right of exclusive possession.

Section Four

Section Four of HB 2715 describes the leasing procedure between the lessor railroad and the
lessee. The bill creates within the state corporation commission the power to make a final
determination of fair lease rental and all other disputed lease terms. It also describes the basis on
which the fair lease rental is computed. As presented, Section Four is in violation of the due
process and takings clause, as well as representing an illegal delegation of legislative power.

Like Section Three, Section Four unreasonably interferes with railroads’ ability to freely
negotiate contracts in violation of due process. Whereas Section Three restricted the terms of the
lease contracts, Section Four establishes an unduly burdensome procedure for contract
negotiation and dispute resolution. In addition, Section Four requires the railroad to lease to a
person who can invoke the protections of the Section Four even if the railroad has decided not to
lease to that person at some point in the lease negotiations.

Section Four also constitutes a takings problem by severely limiting the traditional right of a

ad
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property owner, the railroad, to lease or sell its property. In Section Four, the raiiroad is required
to lease to a prospective tenant once the railroad has made an offer to lease if the prospective
tenant invokes its rights under the section. Moreover, if the two parties cannot agree on the terms
of a lease, the corporation commission will impose the terms and conditions upon the parties,
including the owner railroad.

Likewise, Section Four presents an illegal delegation of legislative power. The Kansas courts
support the right of the legislature to adopt general laws that leave it to administrative agencies to
fill in the details so long as the legislature establishes reasonable and definite standards. Vakasv.
Kansas Board of Healing arts, 248 Kan. 589 (1991); Gumbhir v. Kansas State Board of
Pharmacy, 228 Kan. 579 (1980). The Act violates this requirement. Section Four provides that
the corporation commission shall determine the terms and conditions of a lease of railroad land
when the railroad and tenant cannot agree on the terms and conditions. However, no standard is
given for to guide the commission: if the parties cannot agree upon a term for the lease, the
commission must determine the term. Without such standards, the delegation of power
contained in the Act is illegal.

Section Five

Section Five of HB 2715 addresses the sale of railroad land for use other than for railroad
purposes. The bill establishes notification of the sale to the tenant and creates a right of first
refusal in the tenant. Like Section Four, power is vested in the corporation commission to -
resolve disputes between the parties and to determine the fair market value of the railroad’s
interest in the land. Similar to Section Four, Section Five presents due process and takings
clause problems, as well as constituting an illegal delegation of power.

Section Five unduly restricts the ability to contract by compelling a railroad to sell to a buyer on
terms dictated by the corporation commission if the raiiroad makes an offer to a buyer who then
invokes the right to have the commission resolve a disagreement over the terms of the sale. This
is true even if the railroad has decided that it would rather not sell to the buyer, or seil at all.
Indeed, if the railroad decides to sell its land for purposes other than railroad purposes, it must
sell the land to a tenant if the tenant chooses to buy the land. The restrictions posed by Section
Five are a violation of due process.

In addition, under Section Five the railroad must sell its land to a tenant who desires to purchase
the land if the land is being sold for non-railroad purposes. Again, if the parties cannot agree on
the terms and conditions of the sale, the commission will impose the terms and conditions on the
railroad. Even though the Act provides that the railroad is to receive fair market value for the
land, the railroad is not eatitled to any profit that it might have received if it had been able to find
a buyer who would have paid more than the fair market value.

These are severe restrictions on the traditional right of «n owner to sell its property to whom it
wishes for a price it sets and under such other terms and conditions that it chooses. While the
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Supreme Court has upheld rent controls, Pennell v. City of San Jose, 485 U.S. 1 (1988), and
restrictions upon the sale of personal property, Andrus v. Allard, 444 U.S. 51 (1979), the
restrictions here appear to be excessive in light of the alleged harm sought to be remedied.
Consequently, there is a good argument that the Act effects a taking by unreasonably restricting
traditional rights of a property owner.

Like Section Four, Section Five is an illegal delegation of power in that it allows the corporation
commission to set the terms and conditions of the sale of railroad land while failing to give the
commission any standards by which to determine what such terms and conditions should be.

Section Eight

Section Eight prevents a tenant from being dispossessed by any party establishing a superior title
until full compensation is made to the tenant for improvements made by the tenant. Such
provisions would appear to violate the right of the party with superior title to exclusive
possession by requiring the party to purchase all improvements: the party with superior title
cannot request that the tenant remove the improvements. This would appear to impose an
unconstitutional condition upon the right of the owner to have exclusive possession of the land.

Section Nine

Section Nine creates rights of condemnation in public warehouse or public grain warehouse
tenants whose lease or occupancy of railroad land is subject to termination by reason of
abandonment by the railroad for railroad purposes or by sale of the railroad land.

As with other sections, Section Nine poses “takings” concerns by allowing certain owners of
warehouses to condemn railroad land to continue their business. Kansas law permits-the
legislature to delegate the eminent domain power to private corporations but only when the
delegation serves a public purpose. See K.5.A. 170618; Irmgation Co. v. Kline, 63 K. 484
(1901). Typically, the legislature has delegated the eminent domain power to business that
constitute public utilities or are affected with a public interest. In what the court considered to be
a close case, the Kansas Supreme Court held that the legislature could delegate the eminent
domain power to irrigation companies that served agricultural land. Irmgatior. Co., 63 K. 484
(1901).

There is a serious question whether the legislature can lawfully delegate the eminent domain
power to public warehouses. These businesses are not easily analogized to a public utility as an
irrigation company might be. While it is true that the warehouses may be important to the
agricultural sector of the economy, the same could be said for any business within tie field of
agriculture. If there is no limit on the corporations to which the legislature may delegate the
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eminent domain power, the public purpose limitation on the power of eminent domain loses all
meaning, At best, it appears that the legislature has simply delegated the eminent domain power
to public warehouses to aid their private business interests. This is impermissible. Irrigation
Co., 63 K. 484 (1901).

General Comments

Commerce Clause

The federal constitution vests in Congress the authority to regulate interstate commerce. Thus,
even when Congress has not enacted a law in a specific area of commerce, the legality of state
regulations that affect commerce is determined by balancing the interference with interstate
commerce against the extent of local benefit from regulations. If the state regulation is
unreasonably burdensome, the regulation violates the so-called “dormant” commerce clause. See
Healy v. Beer Institute, Inc., 109 S. Ct. 2491 (1989); Northwest Central Pipeline Corp. V.
State Corporation Commission, 439 U.S. 493 (1989). One of the concerns with state regulations
that affect commerce is that they will result in multiple, inconsistent burdens on business. The
Kansas courts have held that state regulations that affect commerce violate the commerce clause
when they have an excessive burden on interstate commerce in relation to the benefit of the
regulations. RB. Enterprises, Inc. V. State, 242 Kan. 241, (1987). Ifa state is viewed as
directly regulating interstate commerce, the regulations may be struck down as violating the need
for uniformity in an area of federal interest without resorting to any balancing test.

There is no doubt that the Act regulates commerce that is interstate in character. The Act is not
designed to protect public health or safety; rather, it appears to be aimed directly at regulating
commerce involving railroads and agriculture. The Act clearly is an effort to decrease the
bargaining power of railroads and to drastically limit the freedom of railroads to contract.
Sections Three through Nine of the Act all limit the freedom of railroads to contract and to
dispose of their property as they deem appropriate.

The Act would appear to have a significant impact upon the potential profitability of railroads
and the flexibility that railroads might desire to deal with their property as they choose. Since the
Act does not directly promote public health and safety, the state’s interest may be less
compelling. However, the Act does not appear to create the possibility of multiple, inconsistent
burdens. The fact that other states might legisiate differently in this area should not create
mutually inconsistent burdens on railroads operating in Kansas. Still, there can be no doubt that
the Act has a substantial effect upon interstate commerce in an area of substantial federal interest.
There is a serious question whether the law is permissible under the commerce clause.

Preemption

“Preemption” occurs where State law (whether statutory, regulatory or common law) is made
inapplicable because of Federal law. It appears that the ICC Termination Act of 1995, Pub. L.

O
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No. 108-88, 109 Stat. 803, would preempt the application of the Act.

First, it appears that the Act is an attempt to regulate the economic activities of railroads. As
outlined above, the Act specifically targets the commercial activities of railroads in several ways,
including the regulation of land leases and the attempt to control the profits railroads earn on the
sale of land.

Second, the ICC Termination Act preempts state economic regulation of rail transportation by
expressly giving the Surface Transportation Board jurisdiction over rail transportation between
points in the same state, 49 U.S.C. Section 10501 (a)(2)(A) (1996); by providing that the
Board’s jurisdiction over transportation by rail carriers, and the remedies provided in the ICC
Termination Act are exclusive, and preempt the remedies provided under Federal or State Law,
49 U.S.C. Section 10501 (b); and by providing that the Board’s jurisdiction over spur, industrial,
team switching or side tracks, or facilities is exclusive even if the tracks are located or intended
to be located in one state, 49 U.S.C. Section 10501 (b).

The key to the application of the ICC Termination Act as preempting HB 2715 is in the ICC
Termination Act’s definition of “transportation”. “Transportation” is defined as including a
“locomotive, car, vehicle, vessel, warehouse [emphasis added], wharf, pier, dock, yard, property
[emphasis added]; facility, instrumentality, or equipment of any kind relating to the movement of
passengers or property by rail”. Thus the preemption language of Section 10501(b), coupled
with the definition of “transportation” in Section 10102 result in a comprehensive preemption of
state economic regulation over railroad facilities that specifically includes warehouses. The
interaction of the federal statute would appear to specifically remove the railroad land ieased to
tenants from state regulation.

Takings Clause

Aside from the analysis of the above sections, in general the Act severely interferes with
traditional attributes of property ownership. The Supreme Court has held that the character of a
government regulation may result in a taking when the regulation abrogates a traditional incident
of property ownership. See Hodel v. Irving, 481 U.S. 704 (1987) (law abrogating right of
Indians to leave certain property by descent or devisee unconstitutional taking based upon
character of regulation). See also Babbit v. Youpee, 117 S. Ct. 727 (1997) (same). As noted
earlier, the right to sell one’s property at the seller’s price has been held to constitute an attribute
of property. See Schwegman Bros. Giant Super Markets v. Eli Lilley & Co. 205 F.2d 788 (5th
Cir.), cert. denied, 346 U.S. 856 (1953) (holding that right to sell at a price fixed by owner is an
inherent attribute of property itself but upholding minimum price law).

Contracts Clause

The Constitution prohibits states from enacting any law which will impair the “Obligation of

Contracts.” Although not a widely relied upon constitutional doctrine, the Contract Clause has

been interpreted to restrict the states’ ability to modify the obligations of private parties under
a
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existing contracts where there is no threat to public health, safety, and welfare. Arguably, an
impairment of the ability to contract is present because the Act would operate on existing
contracts by directly altering the rights and responsibilities of the parties, i.e. by adding additional
contractual clauses such as right of first refusal, “hold harmless” clauses, six months to remove
improvements, etc. However, in order to sustain such impairment, there must be evidence that
the Act promotes a significant state purpose and there is no evidence that there is a current
situation of fraud, abuse, duress, or other emergent state need.

Conclusion

The HB 2715, the Railroad Leasing Act, raises a number of serious constituional issues. The
Act’s extreme limitations upon the traditional rights of railroads appear disproportionate to the
harm that the law seeks to rememdy. In addition, the property of railroads is regulated
exclusived by the Surface Transportation Board as provided by the ICC Termination Act of 1995
and thus HB 2715 is preempted by federal law. The Act is especially suspect under the due
process clause, the non-delegation doctrine, the commerce clause, the takings clause, and the
doctrine of preemption.

1 ~4D
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Meeting/Takings Guidelines

(Published in the Kansas Register ja.. .y 21997}

USDA-Natural Resources
Conservation Service

Notice of Meeting

The State Technical Committee will meet from 10 a.m.
to 3 p.m. Friday, January 10, at the Best Western Heart of
America Inn (Kansas Room), 632 Westport Blvd., Salina.
This will be an organizational meeting to discuss the op-
erating procedures of the committee. An update briefing
will be presented on each of the 1996 Farm Bill programs.

As a result of the Federal Agriculture Improvement
and Reform Act of 1996 (FAIRA) (1996 Farm Bill),. the
State Technical Committee was formed to provide lead-
ership and direction within the State of Kansas relating
to the specific conservation programs and to provide in-
put and guidance on how conservation programs will be
administered. _ ‘

For more information, contact Dan Lawson, USDA-
Natural Resources Conservation Service, 760 S. Broad-
way, Salina, 67401-4642, (913) 823-4508, fax (913) 823-
4540. : :

James N. Habiger
State Conservationist
Doc. No. 018557

State of Kansas

Attorney General

1996 Updaté to Guidelines for
Takings of Private Property

[The original guidelines published in Volume 14, Number 51 of the Kansas Reg-
ister on December 15, 1995, with updated citations, are mpﬂnted here for conven-
ience. Additional information is ander the heading Cases Reported Subseqaent
to 1995, appearing just before the list of cases cited.]

Pursuant to K.S.A. 1995 Supp. 77-704 of the private
property protection act, the Attorney General is required
to establish and update annually'guidelines “to assist
state agencies in evaluating proposed governmental ac-
tions and in determining whether such actions may con-
stitute a taking.” These guidelines are intended solely as
an internal aid to state agendes in their performance of
governmental functions, and should not be construed as
an opinion of the Attorney General on whether a spedific
action constitutes a taking, Each action must be reviewed
by the appropriate agency and its legal counsel using
these guidelines as a basis for review. Neither these
guidelines nor the private property protection act estab-
lish or create a new private cause of action or limit any
right of action pursuant to other statutes or common law.

Private Property Protection Act ,
The policy underlying the private property protection
act is to require state agendies to identify and account for

‘the obligations imposed by the fifth and fourteenth

amendments of the constitution of the United States, and
section 18 of the bill of rights of the constitution of the
state of Kansas, in an effort to reduce the risk of undue
or inadvertent burdens on private property rights result-
ing from certain governmental actions. K.5.A. 1995 Supp.
77-702. For purposes of the act, taking is defined as any
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governmental aci... affecting private propert, that
compensation to the owmer of the property 1s . yuired
under the cited constitutional provisions. K.5.A. 1995
Supp. 77-703(a). Private property is defined in the act as
any real property or interest in real property that is pro-
tected by these constitutional provisions. K.5.A. 1995
Supp. 77-703(c). State agency is defined to include any
officer, department, division or unit ‘of the executive
branch of the state that is authorized to propose, adopt
or enforce rules and regulations, but specifically excludes
the legislative and judicial branches of the state and all

olitical or taxing subdivisions of the state. K.5.A. 1995
Supp. 77-703(d). Finally, affected governmental actions
include proposing legislation, proposing regulations or
directives and proposing agency guidelines and proce-
dures concerning the process of issuing licenses or per-
mits if such action may constitute a taking of private real
property. K.5.A. 1995 Supp. 77-703(b)(1). Specifically ex-
clizded from the definition of governmental action are the
formal exercise of eminent domain powers, the repeal of
amendment of regulations or elimination of government
programis if limitations on use of private real property are
reduced or removed, the forfeiture or seizure of private
property by law enforcement agencies for violations of
law or as evidence of a crime, and agency action, author-
ized by statute or court order, in response to a violation
of state law.

Persons and entities falling within the definition of a
state agency are required to utilize these guidelines when
performing one of the listed governmental actions, KSA.
1995 Supp. 77-704, 77-705, 77-706, and when reviewing
existing rules and- regulations pursuant to KS5.A. 199
Supp. 77-707, to evaluate such actions for their takings
implications on private real property. If, based on these
guidelines, the proposed action may constitute a taking,
the state agency is to prepare a written report in confor-
mance with K.S.A. 1995 Supp. 77-706 of the private prop-
erty protection act, K.S.A. 1995 Supp- 77-706.

General Takings Clause and Due Process Principles
The fifth amendment to the United States constitution
provides that private property shall not be taken for pub-
lic use without just compensation. This restriction applies
to the states through the fourteenth amendment. Chicago
B. & Q. R. Co. v. Chicago, 166 U.S. 226, 241, 41 L.Ed. 979,
986 (1897). The fourteenth amendment to the United
States constitution and section 18 of the bill of rights of
the Kansas constitution provide due process rights pro-
tecting. individuals’ property from arbitrary regulation.
State ex rel. Stephan v. Smith, 242 Kan. 336, syl. 19, 747,
P.2d 816 (1987). Accordingly, the government may not
“take" private property for public purposes without pay-
ment of just compensation, and may not impose arbitrary
or oppressive regulations on private property. See Smith,
id. at 362 (if a protected property interest is taken, the test
for determining whether due process has been afforded
is whether the regulation has a real and substantial rela-
tion to the objective sought, whether it is reasonable in
relation to the subject, and whether it was adopted in the
interest of the community); Joe Self Chevrolet, Inc. v.
Board of Sedgwick County Comm’'rs, 247 Kan. 625, 630,

(continucd)
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802 P.2d 1231 (1990) (the basic elements of procedural due

rocess are notice and a meaningful opportunity to be
ﬁeard); Noel v. Menninger Foundation, 175 Kan. 751,
763, 267 P.2d 934 (1954) (section 18 means that for wrongs
recognized by law, -the court shall be open and afford a
remedy). ‘

Clearly the takings clause applies to direct physical ap-
propriations of property. Legal Tender Cases, 79 U.S. (12
Wall) 457, 551, 20 L.Ed. 287 (1871). Additionally, while
the state has the right to regulate or limit the use of prop-
erty under its police power to protect the public health,
safety and welfare, “if regulation goes too far it will be
recognized as a taking.” Pennsylvania Coal Co. v. Ma-
hon, 260 U.S. 393, 415, 67 L.Ed. 322, 326, 43 S.Ct. 158, 28
A.LR. 1321 (1922). The United States Supreme Court has
generally avoided establishing a set formula for deter-
mining how far is too far, choosing instead to balance the
asserted public interest against the diminution in value.
Agins v. Tiburon, 447 U.S. 255,260, 65 L.Ed.2d 106, 112,
100 S.Ct. 2138 (1980). The court has, however, identified

two categories of regulatory action requiring just com--

pensation regardless of the importance of the public in-
terest advanced: regulations resulting in the permanent
physical occupancy or permanent physical invasion of
property, Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 434-435, 73 L.Ed.2d 868, 882, 102 5.Ct.
3164 (1982); and regulations that effectively eliminate all

economically productive or benefical use of the property,

see Agins, supra, Keystone Bituminous Coal Assn. v.
DeBenedictis, 480 U.S. 470, 495, 94 L.Ed.2d 472, 495, 107
S.Ct. 1232 (1987); Clajon Production Corp. v. Petera, 70
F. 3d 1566 (10th Cir. 1995). :

The government may by regulation abate public nui-
sances, prohibit illegal activity, assert a public easement,
regulate roadways, establish building codes, safety stan-
dards and sanitary requirements, limit use of property
through land use planning, zoning ordinances, setback
requirements and environmental regulations, etc., either
directly or as a condition for a permit, generally without
creating a compensable taking. However, if any one of
these regulations “goes too far,” compensation may be
required unless the government can demonstrate that the
common law doctrine of nuisance or other limitations on
the use of the property preexisted the owner’s interest in
the property. Lucas, supra at 821. In general, a permanent
physical occupancy or invasion requires compensation no
matter how minute the intrusion, and no matter how
weighty the public purpose behind it. Requiring the out-
right uncompensated conveyance of a permanent ease-
ment is an example of a permanent physical occupation
that would violate the fourteenth amendment. Lucas v.

- South Carolina Coastal Council, 505 U.S. 1003, 120
L.Ed.2d 798, 812, 112 S.Ct. 2886 (1992), citing Loretto, su-
pra. Temporary physical invasions of property may also
give rise to a compensable taking if the invasions are of
a recurring or substantial nature. United States v.
Causby, 328 U.S. 256, 265, 90 L.Ed. 1206, 1212, 66 S. Ct.
1062 (1946). Whether a particular temporary physical in-
vasion requires compensation must be determined on a
case-by-case basis, balancing the nature of the govern-
ment action against the economic impact on the
landowner and determining whether less intrusive

© Kansas Secretary of State 1997
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Takings Guideline:

means of accomplishing the governme. iterest ma-
be available. Further, compensation may pe required i:
situations where a regulation ““does not substantially ad
vance legitimate state interests or denies an owner ecc
nomically viable use of his or her land,” Agins, supra.

Nuisance Law

As mentioned previously, the state’s common law doc
trine of nuisance may serve as a defense against a taking
challenge. In Kansas, ““any use of property by its owne
which gives offense to or endangers life or health, violate
the laws of decency, or obstructs the reasonable and comr
fortable use of property of another, may be said to be
nuisance.” Baldwin v. City of Overland Park, 205 Kar
1, 4, 468 P.2d 168 (1970), quoting Jeakins v. City of E
Dorado, 143 Kan. 206, syl. T 2, 53, P.2d 798 (1936). .
public nuisance is one that affects an interest common t
the general public, one which annoys a substantial po:
tion of the community. Culwell v. Abbott Constructio
Co., 211 Kan. 359, 363, 506 P.2d 1191 (1973).

“At common law a public nuisance was always a
crime and punishable as such. Down through the
years, the concept of public nuisance has been
broadly expanded to include a multitude of acts
deemed inimical to public health, safety, comfort,
peace, convenience or morals. Some examples of
public nuisances are houses of prostitution, gam-
bling dens, hog pens, illegal liquor establishments,
indecent exhibitions, bullfights, unauthorized prize
fichts and the illegal practice of law and medicine.”
Id. -

See also Lucas, 120 L.Ed.2d at 822. Whether a nuisanc
has been created depends on many factors, such as th
type of neighborhood, the nature of the thing or wron
complained of its proximity to those alleging injury c
damage, its frequency, continuity or duration, and t-
damage or annoyance resulting and each case must ne:
essarily depend on its particular facts and drcumstance
Culwell, 211 Kan. at 365.

Takings Checklist

State agencies should follow this checklist in reviewir.
any governmental action for purposes of determining i
potential takings implications. If the action in questic
appears to meet one of the checklist criteria, agency sta
should carefully review the proposed action with leg:
counsel to determine whether, in that particular instanc
compensation is required. Meeting one or more criter:
does not per se constitute a taking.

1. Does the government action result.in a permaner
or temporary physical occupation or invasion of priva:
property? '

. Examples ¢ permanent or temporary physical occt
pancy situations may include flooding and other wate
related intrusions, utility easements, access easemen
and aviation/overflight easements. If government regt
lation results in'a permanent physical occupation or i1
vasion, compensation is required unless the goverr
ment's right to the intrusion preexisted the owner
interest in the property. [Conversely, a private proper:
owmer may be entitled to compensation only if the owr
ership interest existed at the time of the taking. Riddle -
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Takings Guidelines

_.ate Highway Commission, 184 Karn. 603, 610-611, 339
P.2d 301 (1959).] If government regulation results in a
temporary physical occupation or invasion, compensa-
tion may be required depending upon the extent of the
intrusion and the purpose for it.

2. Does the governmental action deny or abrogate a
fundamental property right? ,

If a governmental action destroys a fundamental prop-
erty right, such as the right to possess, exclude others
from or dispose of property, compensation may be re-

uired. However, compensation would not be required if
the limitation preexisted the owner’s property interest.

3. Does the governmental action deprive the owner
of all economically viable uses of the property?

If the regulation categorically prohibits all economi-

cally beneficial use of land, destroying its economic value

Kansas Register

for private ownership, and the use prohibited is not a -

common law nuisance or preexisting limitation, the reg-
ulation is effectively equivalent to a permanent physical
occupation and therefore a compensable taking. Florida
Rock Industries, Inc. v. United States, 18" F.3d 1560
(Fed.Cir. 1994). In determining the economic impact of a
land use regulation, the tenth circuit court of appeals has
held that the impact on the parcel as a whole should be
considered rather than the impact on just the part of the
parcel (or the stick in the bundle of property rights) that
is subject to the regulation. Clajon, supra at 7, citing Penn
Central Transp. Co. v. City of New York, 438 U.S. 104,
57 L.Ed.2d 631, 98 S.Ct. 2646 (1978); Concrete Pipe and
Products of California, Inc. v. Construction Laborers
Pension Trust for Southern California, 508 U.S. 124

'LEd.2d 539, 578, 113 5.Ct. 2264 (1993); Keystone, 480 U.S.

at 497. But see Florida Rock, supra at 1572 n.32.

4. Does the governmental action substantially fur-
ther a legitimate state interest? : ;

With regard to development exactions, where property
is required to be dedicated in exchange for a permit, if no
nexus exists between the asserted government purpose
and the regulation, a taking may be found for lack of a
legitimate government interest. Nollan v. California
Coastal Comm'n, 483 U.S. 825, 837, 97 L.Ed.2d 677, 689,
107 S.Ct. 3141 (1987). For example, a condition on the
granting of a land use permit that serves the same legit-
imate police-power purpose as a refusal to grant the per-
mit will not be found to be taking if the refusal to grant

the permit would not constitute a taking, but if the con- .

dition substituted for the prohibition fails to further the
end advanced as the justification for the prohibition, a
compensable taking has occurred. If a nexus does exist,
the degree of exaction demanded by the regulation must
be roughly proportional to the impact of the use to which
the property is being put. Dolan v. City of Tigard, 512
US. —_, 129 L.Ed.2d 304, 320, 114 5.Ct. 2309 (1994). The
tenth circuit court of appeals has ruled that the “essential
nexus” and ‘‘rough proportionality” tests expressed in
Nolan and Dolan “are limited to the context of devel-

.opment exactions where there is a physical taking or its

equivalent.”” Clajon, supra at 8, diting Harris v. City of
Wichita, 862 F. Supp. 287, 293, (D.Kan. 1994). '

5. Are the proscribed uses or physical occupation partr

of a preexisting limitation on the landowner’s title?

Vol. 16, No. 1, January 2, 1997

. main from this holding.

_ If the limitation 1s inherent in the owner's | ae to
state property and nuisance laws or otherwise, nu taking
has occurred by a regulation imposing the same limita-.
tion. Lucas, supra, 120 L.Ed.2d at 820-823. Similarly, if a
physical occupation is the exercise of a right that preex-
isted the owner’s interest, no compensable taking has oc-
curred when the right is exerdsed. Id.; Scranton v.
Wheeler, 179 U.S. 141, 163, 45 L.Ed. 126, 21 5.Ct. 48 (1900).

Cases Reported Subsequent to 1995 g
The following United States and Kansas Supreme
Court cases and Attorney General opinions, rendered af-
ter the effective date of the Attorney General's original
takings guidelines, contain additional private property
takings analysis. ‘
Bennis v. Michigan, 516 US. ___, 134 L.Ed.2d 68, 116
565 .. (1996} o -

* In Bennis, petitioner was a joint owner, with her hus-

‘band, of an automobile in which her husband engaged in

a sexual activity with a prostitute and was convicted of
gross indecency. A Michigan court ordered the automo-
bile forfeited as a public nuisance, with no offset for pe-
titioner’s interest. Petitioner claimed that because she was
innocent of any wrongdoing and the automobile was not
used for this purpose with her consent, that forfeiture of
it without compensating her was in violation of the tak-
ings clause of the fifth amendment. The Court held that
because the forfeiture proceeding did not violate the four-
teenth amendment due process clause, and the petiti-
oner's property interest was transferred to the govern-
ment pursuant to that proceeding, that the government
had already lawfully acquired the property and thus no
compensation was required. The court spedifically ex-
cepted acquisition of property pursuant to eminent do-

Bennis cites United States v. Fuller, 409 US 488, 492, 35
L.Ed.2d. 16, 93 S.Ct. 801 (1973) and: United States w.
Rands, 389 US. 121, 125, 19 L.Ed.2d 329, 88 S.Ct. 265
(1967) for authority on this point. In. Fuller, the Court
spoke of a general grincipal that ““the Government as con-
demnor may not be required to compensate a.condemnee
for elements of value that the Government has created,
or that it might have destroyed under the exercise of gov-
ernmental authority other than the power of eminent do-
main.” 409 US. at 492, 35 L.Ed.2d at.21. In Rands, the
property involved was riparian rights in a navigable
stream. Because the federal government may grant or
deny such rights as it chooses, “To require the United
States to pay for this . . .value would be to create private
claims in the public domain.” 389 U.S. at 125, 19 L.Ed.2d
at 334, quoting from United States v. Twin City Power
Co., 350 U.S. 222, 100 L.Ed. 240, 76 S.Ct. 259 (1956).

Marshall v. Board of County Commissioners for John-
son County, 912 F. Supp. 1456 (D.Wyo. 1996)

The court held that a planning commission’s condition-
ing issuance of a subdivision permit on increasing the lot
sizes (thus reducing the number of individual lots for
sale) and constructing certain improvements was not an
uncompensable taking in violation of the fifth amend-

ment. The court quoted extensively from the tenth cir-
(contimued)
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cuit’s dedision in Clajon Production Corp. v. Petera, 70
F.3d 1566 (10th Cir. 1995) in reading its conclusion that
zoning regulations over the use and development of un-
incorporated land are for the public health, safety and
welfare and thus serve a legitimate government interest,
and that the developers investment backed expectations
had not been destroyed in their entirety.

Garrett v. City of Topeka, 259 Kan. 896, 916 P2d 21
(1996) ;

+7 andowner initiated an inverse condemnation action,
claiming that a city resolution placed limits on the right
of commerdial access from her property to the street and
constituted a taking of the property.”” The resolution in
question stated that it was enacted to safeguard public
health, safety and welfare in anticipation of commercial
development and to place reasonable restraints on the
traffic flow in the affected area. The landowner’s property
was affected in that her means of access was altered mak-
ing it more difficult to enter her property. She argued that
the resolution denied her all or substantially all econom-
ically viable use of her land. _

The majority concluded that the resolution constituted
an economic regulatory taking of the landowner’s prop-
erty, Garrett, 259 Kan. at 910, and that compensation was
required because the economic impact of the resolution
outweighed the city’s interest in.regulating traffic. 259
Kan. at 917. : .

In 'a dissent joined by Justice Six, Chief Justice Mc-
Farland concluded that the city’s action did not constitute
a taking at all, that regulatory takings involve regulation
of the use of land which was not the situation here, and
that this case should have been dedded using a separate
body of law dealing with restrictions on access to land
abutting public streets. Chief Justice McFasland’s dissent
is a very concise and helpful analysis of regulatory tak-
ings law: _

“[T]here are three types of regulatory takings: Phys-

ical, title, and economic.'A physical taking, some-

times referred to as a ‘possessory’yor ‘trespassory’
taking, occurs when the regulatory action author-
izes physical intrusion upon the land. . . . A title
regulatory taking involves the governmental body
demanding development exaction from the land-
owmer as a condition to allowing the landowner's
proposed development, such is the case in Nollan

v. California Coastal Comm'n, 483 US. 825, 97

L.Ed.2d 677, 107 S.Ct. 3141 (1987), wherein land-

ownrers had to grant the public an easement to use

their beach in exchange for obtaining a permit to

replace’ their small beachfront bungalow with a

larger house. '

“"These two categories have been discussed briefly
to show they always involve the actual use of the
land, as does the third category of regulatory taking,
economic, found to exist herein by the majority. Ec-
onomic regulatory taking is discussed at great
length in Lucas v. South Carolina Coastal Council,
505 U.S. 1003, 120 L.Ed.2d 798, 112 S.Ct. 2886:(1992).

© Kansas Secretary of State 1997°
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#Econamic 1egulation cases essentially - ning
or zoning equivalent cases and generally 1..ud that
no compensable taking has occurred unless all ec-
onomically viable use of the property has been pre-
cluded.” Garrett, 259 Kan. at 921-922.

Attorney General Opinion No. 96-21 o

In this opinion, Attorney General Stovall was asked to-
determine whether recision of a county resolution that
had authorized corporate farming would constitute a tak-
ing. The opinion concludes that, in light of the facts given;
no physical taking was being contemplated. The Attorney
General then considered whether a regulatory taking
would occur and determined that if the landowners are
not diﬁﬁwd of all economically viable use of their prop-
erty, there would be no taking because recision of ge
resolution would advance a legitimate governmental in-
terest and would be effectuated in furtherance of the
county’s police power. :
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KANSAS F - MILES OWNED AND OPERATE™
December 1996
MILES OWNED MILES OPERATED
RAIL CARRIER
TRACKAGE
MAIN LINE BRANCHLINE TOTAL LEASES RIGHTS TOTAL
Class [ Carriers
Burlington Northemn / Santa Fe 1,208 185 1,393 0 449 1,842
Kansas City Southem 18 0 18 0 0 18
Norfolk Southemn 0 0 0 0 2 2
Soo Line 0 0 0 0 7 7
Union Pacific System 1,376 686 2,062 0 512 2,574
Southemn Pacific 346 1 347 0 447 794
: 0

Ciass | Total 2,548 872 3,820 0 1,417 5,237
Class Iil Carriers
Abilene & Smoky Valley 18 18 0 0 18
Blue Rapids Railroad 10 10 0 0 10
Central Kansas 690 690 0 72 762
Cimarron Valley 182 182 0 4 186
Dodge City, Ford & Bucklin 26 26 0 1 27
Garden City Western 45 45 0 0 45
Hutchinson & Northemn 3 3 0 0 3
Johnson County Industrial Airport 4 4 0 0 4
Kansas City Terminal 5 5 0 0 5
Kansas Southwestem” 0 0 285 17 302
Kyle 16 16 0 0 16

Port Authority*™ 272 272 0 0 272

UP System™ 0 0 310 13 323
Midland 11 11 0 2 13
Missouri & Northem Arkansas” 0 0 8 0 - 8
Nebraska, Kansas & Colorado i22 122 0 17 139
Northeast Kansas & Missouri*™™ 108 108 10 16 134
Southeast Kansas 34 34 0 3 37
South Kansas & Oklahoma*™ 178 178 0 140 318
Wichita Union Terminal 2 2 0 0 2
Class lll Total 1,726 613 285 2,624
GRAND TOTAL 5,546 613 1,702 7,861

NOTE: Only common carrier mileage is shown; not included are privately-owned, not-for-hire miles,

business tracks, parailel tracks, etc.

ek

Branch lines leased from the Union Pacific.
Lease/purchase agreement with the Mid State Port Authority.
= | eased from the Blue Rapids Railroad.

»* | aased through the Kansas Eastemn, a subsidiary of the SK&O.

SOURCE: Kansas Corporation Commission and Kansas Department of Transportation, Bureau of

Transportation Planning.
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CONMMODITIES MOVED BY CLASS | RAIL CARRIERS IN KANSAS
Calendar Years 1994-1996

RAIL CARRIER

Atchison, Topeka & Santa Fe

Burlington Northern

Burlington Northern Santa Fe

Kansas City Southern

Norfolk Southern

SO0 Line

Southern Pacific**

Union Pacific System***

TOTAL TONS

*

i

FARM
YEAR PRODUCTS
1995 8,637,471
1994 9,411,284
1995 557,113
1994 618,848
1996 8,183,664
1996 2,914,487
1995 4,028,121
1994 3,030,404
1996 264
1995 0
1994 1,476
1996 1,275
1995 75
1994 2,475
1996 5,843,850
1995 2,849,899
1994 2,228,893
1996 17,481,662
1995 14,512,260
1994 13,158,148
1996 34,425,202
1995 30,584,939
1994 28,451,628

(Tons)

10,222,547
9,058,599

1,074,166
773,705

8,798,023

10,250,026

10,107,015
10,052,879

0

0
4,692

0
0
0

39,157,636

27,421,413
20,828,198

81,074,445

78,457,370
66,499,491

139,280,130

127,282,511
107,217,564

FOOD &
KINDRED

COAL  PRODUCTS

6,348,033
6,297,978

198,038
205,752

6,630,865

1,376,192
1,352,462
1,143,723

0
1,052
20,127

720

0
1,440

8,818,063
5,608,162
5,853,589

7,794,711

7,701,438
7,793,872

24,620,651

21,209,185
21,416,481

CHEMICALS & g
ALLIED }
PRODUCTS OTHER* JOTAL —
5145645 24,049,059 54,402,755
5131706 22328126 52,227,693
106,406 315,154 2250 877
132,345 399 072 2129722
5041891 24340394 52,995,037
1779038 2982801 19,302,544
1597636 3148520 20,233,754
1485770 2,752,852 18,465,728
1696 835575 837,535
2184 12,497 15,733
13,261 405,395 444,951
51 3,688 5733
0 6,252 6,327
101 1.123 / 5,139
7205009 39,556,061 100,580,709
2118848 28227977 66,226,399
2100781 22963708 54,165,267
11,164,261 24,487,452 142,002,531
B510,880 15778737 124,960,685
8169904 15192209 110,813,624
25,192,136 92,205,871 315,724,089
17481699 71,538,196 268,096,530
17123868 64,042,583 238,252,124

*** Data for Missouii Pacific, Missouri-Kansas-Texas, and Okiahoma-Kansas-Texas carriers are included in the data

for Union Pacific.

Includes products such as autﬁmoblles. aircraft engines, machinery, paper, textile materials, sand, gravel and cement.
Data for Denver & Rio Grande and Saint Louis Southwestern are Iincluded in the data for Southern Pacific in 1994.

SOURCE: Interstate Commerce Commission, and Kansas Department of Transportation, Bureau of Transportation Planning.
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1996 RAIL COMMODITIES
ORIGINATING | TERMINATING IN KANSAS
Moved By Class I Carriers
TERMINATING

6,837

ORIGINATING

Petroleum and Coal Products

Transportation
23,179 Equipment

Vaste and z 30K
Scrap Materials 126,935 Pulp,Paper and ©»
7,981 Farm Products Allied Brodnctsg 19,775 Farm Products

Nonmetallie
Minerals 9,686
Except Fuels

Stone, Clay,

Other
Glass and

24,2144
Transportation T —— Concrete
o Equipment Coal Prodirets Products
~l
9,447
Chemicals/ Allied
Products 16,977
50,857 T
Other Food/Kindred Products . 2
Food/Kindred 142,672
26,431 Products Coal
Chemicals/Allied Products
TOTAL CARLOADS = 340,184 TOTAL CARLOADS = 323,784

Department of Transportation, Bureau of Transportation

SOURCE: Compiled by Kansas
d by carriers to the Kansas Corporation Commission

Planning, from reports submitte
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L.C.A. § 327G.62

IOWA CODE ANNOTATED
TITLE VII. TRANSPORTATION
SUBTITLE 3. CARRIERS
CHAPTER 327G. FENCES, CROSSINGS, SWITCHES, PRIVATE BUILDINGS, SPUR TRACKS,
AND REVERSION
DIVISION II. PRIVATE BUILDINGS AND SPUR TRACKS

Copr. © West Group 1997. All rights reserved.
Current through End of 1996 Reg. Sess.

327G.62. Controversies—hearing—order—review

When a disagreement arises between a railroad corporation, its granfee, or its successor in inrerest, and the owner,
lessee, or licensee of a building or other improvement, including trackage, used for receiving, storing, ransporting,
or mapufacturing an article of commerce transported or o be transported, sintated on a presemt or former railroad
right-of-way or on land owned or controlled by the railroad corporation, its grantee, or ifS SUCCESSOr in inferest, as 0
the terms and conditions on which the amticle is o be contioued or removed, the railway corporation, its grantee, or
ifs successor in inferest, or the owner, lessee, or licensee may make wrimen application to the deparmment. The
departmenr shall notify the department of inspections and appeals which shall hear and determine the coniroversy and
make an order which is just and equitable between the parties. That order is subject to review by the state deparment
of mansportation. The decision of the state deparmment of transportation is final agency action.

CREDIT(S)
1997 Main Vohume

Transferred from § 481.1 by the Code Editor for Code 1977. Amended by Acts 1981 (69 G.A.) ch. 22, § 22, eff.
Jan 1, 1982; Acts 1982 (69 G.A.) ch. 1207, § 2, eff. May 29, 1Cs2; Acts 1986 (71 G.A.) ch. 1245, § 1964: Acts
1989 (73 G.A.) ch. 273, § 38.

< General Materials (GM) - References, Annotations, or Tables >
HISTORICAL AND STATUTORY NOTES
1997 Main Volume
Formerly § 481.1, Code 1975. Transferred to § 327G.62 by the Code Editor for Code 1977.

Derivaton:

Acts 1976 (66 G.A.) ch. 1164, § 86.

Code 1975, § 481.1.

Acts 1974 (65 G.A.) ch. 1180, § 137.

Codes 1973, 1971, 1966, 1962, 1958, 1930, 1946, § 481.1.
Code 1939, § 3169.

Acts 1937 (47 G.A.) ch. 205.

Codes 1935, 1931, 1927, 1924, § 8169.

Acts 1923-24 Ex.Sess. (40 G.A.) H.F. 190, § 42.
Code Supp.1913, § 2110-1.

Acts 1913 35 G.A)ch. 178, § 1.

The 1981 amendment substinited "awthority * for "board".

Copr. © West 1598 No Claim to Orig. U.S. Govt. Works
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KANSAS BNSF CARLOADINGS
(June - Dec 1997)
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OmniTRAX, Inc.

252 Clayton Street, 4th Floor
Denver, Colorado 80206
Telephone (303) 393-0033

http://www.omnitrax.com

STATEMENT OF MICHAEL J. OGBORN
MANAGING DIRECTOR
OMNITRAX, INC.

BEFORE THE
HOUSE TRANSPORTATION COMMITTEE
REPRESENTATIVE GARY HAYZLETT, CHATRMAN

HOUSE BILL 2715

FEBRUARY 23.1998
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Chairman Hayzlett and members of the House Transportation Committee, my name is
Mike Ogborn and I am the Managing Director of OmniTRAZX, Inc. (“*OmniTRAX™). In
addition, I am a Manager of Central Kansas Railroad, L.L.C. (“CKR”) and of Kansas
Southwestern Railway, L.L.C. (‘KSW”). I appear here today in opposition to House Bill
2715. 1 appreciate the opportunity to present my views to the Committee and will make
myself available for any questions the Committee may have at the conclusion of my
testimony.

Before testifying about the bill, I think a little background about OmniTRAX and its
operations might assist the Committee in its consideration of the issues surrounding the
bill.

OmniTRAX is a Denver based holding company that owns and operates 12 short line
railroads in the United States and Canada. These railroads range in size from
approximately five miles in length to over 1,500 miles. The railroads in the United States
are located in six states while the railroads in Canada are located in two provinces. These
12 railroads carry a variety of commodities, including wheat, barley, milo, chemicals,
fertilizer, scrap metal, corn, petroleum and petroleum products, metals and metal
products, and general merchandise. In addition, one of its Canadian operations transports
passengers.

OmniTRAX also operates an equipment leasing company, three industrial switching
companies, an intermodal company, and a logistics company. The common factor in all
these companies is that they are rail related.

Insofar as Kansas is concerned, the OmniTRAX railroads consist of the CKR and the
KSW. The KSW operates over lines leased from Union Pacific Railroad Company
(“UP”). Generally speaking, it operates from Wichita to Kiowa and from Wichita to
Lyons with lines extending basically in central and southern Kansas. KSW is in the
process of purchasing the KSW from UP and expects to have that purchase completed in
March, 1998.

CKR was formed in 1992 to purchase a series of lines in Kansas and Oklahoma from the
Atchison, Topeka, and Santa Fe Railroad Company (“ATSF”). That transaction was
closed on December 31, 1992 and CKR commenced operations on January 3, 1993. Its
lines extend generally from Wichita to Scott City with various subdivisions serving such
cities as Hutchison, Salina, McPherson, Great Bend, and numerous others. In October,
1997, it leased the Hoisington line between Towner, Colorado and Salina from UP.

Both railroads are headquartered in Wichita in a building purchased from the City of
Wichita. These two shortline railroads operate over trackage that is known in the
industry as light density rail, much of which would have been abandoned by the former
Class I owners if the OmniTRAX railroads had not purchased or leased them. These
companies are operated as freestanding profit centers, responsible for both the production
of revenue and for expenszs of operation.



The railroads in Kansas appeared before the Chairman of this Committee and certain of
its members in a meeting held on February 6, 1998. The stated purpose of that meeting
was to afford the proponents and opponents of the bill an opportunity to discuss their
respective positions and to seek a non-legislative resolution of any problems. The
railroads stated that they felt the legislative approach suggested in House Bill 2715 was
inappropriate and constituted bad policy. Rather than having the government become
involved in what amounted to a private dispute, the railroads suggested that Kansas Grain
and Feed Association (“KGFA”) appoint a representative group of its members to sit
down with the railroads operating in Kansas and discuss the range of concerns (except
lease rates). This open invitation was extended a number of times by the railroads during
the meeting but KGFA either refused to acknowledge the invitation or to respond to it—
despite the fact that a number of the members of the Committee in attendance urged
KGFA to respond favorably.

This invitation is renewed and extended. The railroads submit this non-legislative
approach will cause a better result as between the respective parties than legislation could
ever accomplish. The issues can be better refined, the resolution can be better crafted to
meet the specific situations identified, and unintended results can be avoided. This is in
opposition to a legislative approach that is, in essence, a blunderbuss approach, i.e., one
that over reaches and deals with non-existent issues to the detriment of all.

One further point should also be addressed before dealing with the provisions of the bill
itself. It has been recognized by the Legislature, the members of KGFA, and the short
line railroads that one common goal exists among all the parties. That goal is the
preservation of as many rail lines in Kansas as is economically feasible. Achieving this
goal could be enhanced by the adoption of a transportation bill, not a highway bill. A
transportation bill could address the provision of money to rehabilitate lines.
Rehabilitation of certain lines could extend the useful life of those lines thus preserving
them. At the same time, the continued existence of those lines would help prevent
deterioration of the State’s highway system. This is a legislative fix that would directly
benefit the members of KGFA and one to which it should be directing its legislative
efforts instead of to House Bill 2715.

CKR and KSW appear in opposition to House Bill 2517 for a number of reasons. The
most important of these reasons is that we believe the proposed statute represents an
unwarranted and unneeded intrusion by government in the affairs of business. In the
opinion of CKR and KSW, the way to deal with the so-called leasing problems that have
been testified to by certain members of the KGFA is for the railroads and a representative
number of the members of the KGFA to sit down and discuss the best way to resolve any
differences. Simply stated, bad law leads only to bad policy.

The genesis for this bill lies not with any general unfairness of lease provisions or
unequal bargaining positions but rather with some KGFA members being upset with the
level and rapidity of rental rate increases. The leadership of the KGFA has decided to
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seek a legislative fix for those members who have opposed the rental increases and in
doing so, have either overstated the situation or have confused or misstated the facts.

For example, in the whereas clauses of the bill, it is stated that ... Railroads have
historically enjoyed the protection and benefit of governmental assistance, including
grants of land... .” In fact, the railroads in Kansas by and large did not receive land
grants but rather obtained their rights-of-way through purchase of the land—often
through fee simple purchases. In the case of CKR, every single foot of railroad right-of-
way was purchased—for millions of dollars. As noted above, all of the track purchased
by CKR was slated for abandonment by ATSF and exists today only because a short line
operator was willing to take a substantial financial risk and step up and purchase the
lines.

CKR and KSW are small businesses which clearly provide essential services to the
public. In fact, many of the members of KGFA are larger than either KSW or CKR in
terms of assets and revenues. To single out public warehouses as needful of state
interference in the business community ignores this fact. It also ignores the fact that the
short line railroads in Kansas are significantly different than the Class I carriers such as
UP or Burlington Northern Santa Fe (“BNSF”). Short line railroads operate on much
smaller margins and have significantly different cost structures than the Class I carriers.
For example, the Class I carriers are self-insured while the short line railroads have to
insure their operations through insurance policies with significant premium costs.

As noted previously, the lines over which the short line carriers operate are light density
branch lines. Many of the lines have only small amounts of traffic making them marginal
operations at best. Virtually every one of these branch lines faces incredible competition
from trucks—subsidized by the federal and state governments—or from large, rapid load
facilities built recently at strategic locations. Additionally, in many cases the Class I
carriers allowed the lines to deteriorate through lack of maintenance causing the new
owners to stretch precious dollars over many miles in an attempt to rectify the benign
neglect those lines suffered from over the years.

The so-called excessive lease rates that have been imposed in recent years reflect an
attempt by all the railroads to bring the rates to competitive market levels. For years
these rates were under any realistic market rates. From an historical perspective, the rates
were put in place in exchange for freight. In the 1880’s through the 1960’s this was a
workable situation. However, truck competition altered that situation and many of the
elevators that previously used rail to transport their products switched to truck. This in
turn forced the railroads to seek ways to supplement their income and one way to do this
was to seek increases in rental rates.

With the advent of the short line industry in Kansas, this process was accelerated. This
effort was driven in part because of the economic need of these small entrepreneurs to
maximize revenues and in part because of the need to recover costs that the larger

railroads either did not have or could cover from other sources. The rates that are now in -

place reflect market rates and are not exorbitant.



Regarding the other criticisms of leasing practices—many of those practices have been in
existence for many years. For example, the hold harmless clauses have been in the
various railroad leases for over thirty years. These clauses were included in the leases
when the two parties were entering into leases with low rental rates in exchange for high
levels of freight. If one accepts KGFA’s premise that those leases were good, it follows
that all the clauses in them were good. This is not to say the two industries should not
revisit these clauses but rather that the proponents of the bill should be historically
accurate.

Regarding the problems of the bill itself, CKR and KSW submit the following constitute
some of them:

o Some sections are clearly preempted by federal law. An example of this is the
section that requires a railroad that is abandoning a line to sell the land to the tenant.
This ignores the requirements of the Rails to Trails Act.

e The bill appears to be a lawyer’s dream. The premises set forth in the whereas
clauses are based on incorrect and unsupportable assertions that beg to be challenged
in court. The definitions are overly broad and vague in places and in others are
contradictory to either other definitions or to subsequent sections of the proposed Act.
Again, this begs for litigation. Virtually every aspect of the sale or lease of rail
property involves either an administrative or judicial proceeding or both—again a
tool to enrich lawyers.

o The bill c:eates a protected class of tenants, namely, public warehouses with special
rights not available to other classes of commercial tenants.

e The bill is filled with internal inconsistencies. For example, the preamble and
definitions purport to protect every type of rail property but the text of the Act
protects only public warehouses.

o The bill uses the term “small business” in the preamble but neither there nor in the
definitions section is this term defined.

e Section 2 of the bill contains definitions that are, in many cases, overly broad and
vague. Many are internally inconsistent. For example, in Section 2(b), reference is
made to a “well informed buyer.” Nowhere is that phrase defined. That same section
uses the term “is justified in accepting.” What does this mean? The Section is silent.

The definition of “railroad land” in Section 2(h) may be one of the most troublesome
of all the definitions. The definition offered (1) includes land that lies outside
railroad rights-of-way; (2) the use of the phrase “any and all interests in” a parcel of
land would include a parcel of land that is owned in fee simple and is not
reversionary; 2nd (3) the use of the word “any” when referring to parcels owned, held
or used by railroads would mean that land totally unrelated to rail operations would



be included within the ambit of the law. These are but a few of the problems with
the definitions contained in the Act. The proposed amendment does not cure these
- problems.

Section 3 lists a series of clauses that the law would outright prohibit in leases. What
business does the Legislature have in interfering with contractual negotiations
between businesses? This is not a situation where an individual is attempting to
negotiate a lease of an apartment but rather a straightforward commercial transaction.
Moreover, the types of clauses listed in this Section are ones, which appear with
regularity in commercial leases. Section 3(a) prohibits the following terms in a lease:

(1) An agreement to waive or forego rights or remedies under the Act. In fact,
there may well be good commercial reasons a tenant might desire to waive a
right, including receiving something in return;

(2) An agreement to confess judgment on a claim arising from a lease. Again, a
party may want to have this in a lease in order to avoid litigation;

(3) An agreement to pay another party’s legal fees. Such an agreement is
customary in commercial documents—it serves to discourage baseless
litigation;

(4) An agreement to exculpate or limit any liability of another party arising under
law. Inclusion of such a clause is sometimes necessary in such instances as
track leases when the elevator is responsible for maintenance;

(5) An agreement for a lease term of less than one year. Often times tenants need
a short term lease—why preclude such an opportunity;

(6) An agreement that the lease amount can be paid for a period longer than a
year. A tenant may, for its own planning purposes, want to pre-pay the lease.
Why preclude this option?; and

(7) An agreement that the tenant must remove improvements upon the
termination of the lease. Again, a tenant might want to remove such
improvements.

Finally, the prohibition of these clauses imposes unintended consequences. For
example, a railroad would be unable to protect itself against the misdeeds of the
tenant that cause environmental harm to the property.

Sections 4 and 5 purport to deal with the lease and sale of the property on which the
elevator is located. Both send any question raised by a tenant to arbitration, even
trivial matters. Both tie up the property for up to 210 days. There are many more
objectionable parts to this section but, in short, it imposes an unneeded, cumbersome,
time insensitive, and expensive process on the railroads, the tenants, and the KCC.



~ Section 6 allows any person with an “interest” in the land to seek a declaratory
judgment about any question. The term “interest” is not defined in the Act. The
Section could also subject a railroad to multiple court actions over the same parcel of
land—once again a lawyer’s fondest dream.

o Section 7 inserts the State in the process of settlements of disputes between private
parties—something the government would seemingly want to avoid. The ultimate
effect of this Section would be to discourage settlements and encourage litigation.
This is surely not in the best interests of the State or its citizens.

e A number of questions arise from the language in Section 8. First, what is meant by a
“good faith improvement”? Second, the language used could mean that the mere
payment of taxes would be “paying an obligation” that would trigger the Act.

e Section 9 is very convoluted and difficult to follow. It also broadens the scope of the
Act to include not only tenants but also mere occupiers of the land. The Act comes
into play not only upon the abandonment of a line but also by the proposed sale or
other disposition. The Act also is activated not only by the termination of a lease but
upon the lease being subject to termination.

Section 9 also grants the right of condemnation to a private party. In doing so, it
extinguishes the rights of the servient estate in contravention of years of law in
Kansas. It also ignores the effect of the Rails to Trails federal law.

These bullet points merely a partial list of the problems with the bill and are not intended
to be all inclusive. The examples show, however, that this bill is an overly ambitious
attempt to resolve legislatively a real or perceived problem that should be addressed
privately. The railroads have offered to do just that but so far have been totally rebuffed
by KGFA.

There are a myriad of issues and policies that should be addressed before this bill or
anything like it should even be considered. For example, should the Legislature do away
with over 100 years of precedent regarding reversionary rights by enacting House Bill
27157 Should the contractual rights of the railroads be trampled upon without due
consideration? Should a costly regulatory scheme regarding arbitration by the KCC be
imposed and if so, would such an imposition cure the perceived problem or create new
ones? The answers to these and other questions cannot be answered in the short time
allowed this Committee. It is respectfully suggested that this entire issue should be
deferred for more study before adoption is considered.
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JOHN E. JANDERA. E-mail: alderson1 @cjnetworks.com “LICENSED TO PRACTICE IN
LESLIE M. MILT.ER KANSAS AND MISSOURI
MEMORANDUM
TOs Chairman Gary K. Hayzlett
and Members of House Committee on Transportation
FROM: Bob Alderson, Kansas Legal Counsel for
OmniTRAX, Inc.
RE: House Bill No. 2715
DATE: February 23, 1998

Chairman Hayzlett and Members of the Committee, I am Bob

- Alderson, a member of the Topeka law firm of Alderson,
Alderson, Weiler, Conklin, Burghart & Crow, L.L.C. I serve as
Kansas Legal Counsel for OmniTRAX, Inc., a Denver-based,
Colorado corporation that owns twelve short-line railroads in
the United States and Canada. Two of these short-line
railroads (Central Kansas Railway and Kansas Southwestern
Railway) together operate approximately 1,500 miles of rail
line in Kansas and have their headquarters in Wichita. The
testimony presented by this Memorandum is submitted on behalf
of OmniTRAX and its Kansas short-line railroads.

However, I should note that I alsc serve as General Counsel
for Mid-States Port Authority (MSPA), which is a public body
corporate and politic, organized and existing under the
authority of K.S.A. 12-3401 et seg. MSPA was formed in the
wake of the bankruptcy of the Chicago, Rock Island and Pacific
Railroad Company by agreement of 14 Kansas counties, with the
purpose of preserving adequate rail service within the
territory it serves. This was accomplished by purchasing in
1984 from the Rock Island's bankruptcy trustee approximately
465 miles of mainline track and right-of-way extending from
Hallam, Nebraska in the east, through Kansas to Limon,
Colorado, in the west. Subsequent to its acquisition, the
rail line in Kansas and Colorado was leased to Kyle Railroad
Company, which continues to operate these segments of MSPA's
rail line.
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Although I am appearing before the Committee today at the
request and on behalf of OmniTRAX, Inc., I thought it
important for the Committee to understand that the enactment
of HB 2715 would have significant, adverse consequences for
the MSPA, since all of the leases of MSPA's right-of-way are
entered into by MSPA, as the lessor, rather than by Kyle
Railroad Company, since MSPA is the owner of the right-of-way.

My primary purpose in testifying today is to identify the
various legal issues presented by HB 2715, and to discuss
several of them in detail, relating those issues where
appropriate to the public policy considerations which
necessarily must provide the foundation for the wvarious
provisions of the bill. I will attempt to address the legal
issues to the greatest extent possible without resort to
"legalese."

Also, in order to avoid unduly extending this Memorandum, T
have included several attachments containing cases and other
authorities pertaining to various issues presented by HB 2715.
Attachment A presents cases and other authorities bearing upon
requirements of the "Contract Clause" of the U.S.
Constitution; Attachment B contains cases and other
authorities relating to the reversionary nature of railroad
right-of-way in Kansas; Attachment C provides cases and
statutes establishing the plenary, preemptive power of the
federal government to regulate railroads; and Attachment D
recites authorities relating to the requirement that property
acquired by condemnation must be taken for a public use. This
format will facilitate presentation of my testimony without
extensive case and statutory citations, but merely references
to the particular attachment containing pertinent authorities;
yet, it will enable you to review, if you desire, the various
legal authorities which I have relied upon in presenting the
issues to the Committee.

I also want to mention that I have reviewed the Iowa Supreme
Court case relied upon by the proponents of HB 2715. Several
observations regarding this case are pertinent. First, while
the decision might have relevance to litigation arising out of
the passage of HB 2715, the decision will not be conclusive
upon Kansas courts. Every case must turn upon the specific
facts giving rise to the litigation. Ewven though I concur
with many of the Iowa court's recitations of various
constitutional principles which may be applicable to a
consideration of the constitutionality of HB 2715, the
decision rested upon the court's application of those
principles to the facts giving rise to that case, and it
obviously cannot be known at this time the nature of the facts
which might give rise to litigation challenging HB 2715, if it
is passed. Moreover, I am unwilling to concede that, even if



the facts were identical, a Kansas court would apply the legal
principles in the same way that they were applied by the Iowa
court.

Second, because the Appellant (CMC Real Estate Corporation) in
the Towa case was not an operating railroad, the issue of
federal preemption was not addressed by the Iowa Supreme
Court. If HB 2715 is passed, I can assure you that, in any
litigation arising out of the application of its provisions to
any of the operating railroads in Kansas, the issue of federal
preemption will be raised.

In that regard, I believe a strong argument can be made that
the entirety of HB 2715 is preempted by federal law. In
Attachment C, I have included statutes and cases which
establish the proposition that the federal government has
plenary, preemptive power to regulate railroad transportation.
Of significance here is the fact that railrocad

"transportation'" is defined to include "a . . . warehouse

. . . property, [or] facility . . . related to the movement of
. . . property . . . by rail, regardless of ownership or an agreement
concerning use.” (Emphasis added.) Although I am unable to cite a

"bay horse'" case at this time, I believe that any state
legislation which impedes a railroad's right to use and
dispose of its right-of-way consistent with its obligations as
a regulated carrier is preempted by the provisions of the
Interstate Commerce Act (as amended by the Interstate Commerce
Commission Termination Act) referenced in Attachment C, as
administered by the federal Surface Transportation Board.
Notwithstanding, I will address several of the other legal
issues presented by HB 2715.

Contract Clause Issues

Regardless of whether HB 2715 is viewed from the standpoint of
impairing contract obligations arising from existing leases
between railroads and lessees of railroads' property, or as a
deprivation of the vested contract rights of a railroad
regarding the use or disposition of its property, HB 2715 is
constitutionally infirm.

As an initial consideration, it is to be noted that Section
2(e) defines '"lease'" as meaning "any lease, license, permit or
other arrangement, under the terms of which a tenant occupies
railroad land." Section 10 declares that the bill will not
apply to or affect any valid lease entered into prior to the
bill's effective date, and that it will apply only to "any
renewal, extension, or modification of any such lease where
such renewal, extension or modification is effected on or
after" the bill's effective date. However, this section's
effort to make the bill's application prospective is illusory.
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In many instances, the renewal of a lease is addressed in the
initial lease itself, and agreement is often reached that, in
effect, absent notice to the contrary by one of the parties,
the lease will be renewed upon the same terms and conditions.
Thus, if the bill's requirements are to be imposed on any
renewal, it is clear that the bill has retrospective
application to any lease which contains agreement as to its
renewal.

It is clear, therefore, that the bill implicates the

requirements of the Contract Clause, i.e., "[nlo State shall
. - . pass any . . . Law impairing the Obligation of
Contracts . . .." U.S. Const., Art. 1, § 10. To that end,

Attachment A contains pertinent cases and other authorities
relevant to the application of the Contract Clause.
Regardless of whether the constitutionality of HB 2715 would
be considered under the Contract Clause or under the Due
Process Clause of the Fourteenth Amendment, judicial scrutiny
would begin by an inquiry as to whether there has been an
impairment of contract obligations or the abolition or
curtailment of contract rights.

With respect to HB 2715 the inquiry would begin with Sections
3 and 4, which contain provisions that would specifically
curtail the ability of a railrocad to freely contract regarding
a lessee's use and occupancy of the railroad's property.
Section 3, for example, identifies in subsection (a) specific
provisions which cannot be contained in a "lease." It should
be clear from a review of these prohibited lease provisions
that the bill would prohibit a lease from including provisions
which are commonly found in commercial leases. Thus, this
section not only raises Contract Clause issues, but also
presents questions as to whether the bill would deny to
railroads due process and equal protection of the law.

With respect to the Contract Clause issue, though, several of
the prohibitions in Section 3(a) very substantially curtail
the ability of a railroad to contract freely with tenants of
its property. For example, subsection (a) (4) prohibits any
agreement in a lease as to the exculpation or limitation of
any liability of another party arising under law or an
agreement as to indemnification of the other party.
Elimination of an agreement by a lessee to indemnify the
railroad has particular relevance to environmental concerns.
Where a lessee of railroad land has caused pollution of soil
or groundwater beneath railrocad right-of-way, thereby creating
liability under CERCLA, the railroad lessor becomes a
"potentially responsible party," even though its only
involvement in the pollution is as a lessor of land to the
polluter. If the polluting lessee does not voluntarily cause
remediation of the contamination, the railrcad is subject to
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potential liability. Thus, it can be seen that eliminating an
agreement by a lessee to indemnify the railroad for any
liability incurred as a result of the lessee's pollution of
the leased premises can have potentially severe economic
consequences to the railroad.

Of course, environmental liabilities are not the only
liabilities which may result to a railroad as lessor of its
property, due to actions of a lessee. Yet, subsection (a) (4)
would prevent the railrocad from contracting for
indemnification by the lessee for any liabilities incurred by
the railroad due to the lessee's actions.

This provision is apparently in response to the concerns of
the bill's proponents regarding provisions typically found in
railroad leases which make a lessee obligated to indemnify the
railroad for liabilities arising out of the lessee's use and
occupancy of the leased right-of-way, even where the railroad
may have negligently contributed to such liabilities. The
proponents have suggested to the Committee that such
provisions are '"unconscionable" and contrary to public policy.
Yet, it is difficult to understand how such provisions
contravene public policy when the inclusion of such provisions
in a railroad lease have been explicitly or implicitly upheld
by the Kansas Supreme Court on several occasions. See
Railroad Co. v. Blaker, 68 Xan. 244, 75 Pac. 71 (1904); Grain
Co. v. Railway Co., 94 Kan. 590 (1915); Thirlwell v. Railway
Co., 108 Kan. 700 (1921); Riddle Quarries, Inc. v. Thompson,
177 Kan. 308, 279 P.2d 266 (1955). These cases recognize that
one of the principal considerations for a lessee's use and
occupancy of railroad right-of-way is the exemption of the
railroad from damages. As to public policy considerations,
the Kansas Supreme Court stated in the Grain Co. case as
follows:

No case has been cited and we have found none
where similar exemptions have been declared in
contravention of public policy, and we are
constrained to adopt the reasoning of the Supreme
Court of the United States and the Iowa court, and
to hold that the provision in this lease can not be
said to be void on tbe ground of public policy.

94 Kan. at 593.

Subsection (a) (9) of Section 3 prohibits an agreement by the
tenant that it will remove any improvement placed upon the
railroad's property upon termination of the lease. If a lease
of the railroad's property terminates, either by expiration of
the lease term or otherwise, and the tenant can quit the
premises without any obligaticn to remove the improvements, it



places the burden on the railroad to remove those
improvements, if they are not useful to the railroad, to any
subsequent tenant to the railroad property or to the
reversionary owner of the property. The burden imposed on the
railroad in this instance could rise to the level of a
regulatory "taking" that would entitle the railroad to
compensation by the state, since such "taking" would be
pursuant to state action effected by the enactment of HB 2715.

Of course, these observations are equally applicable to the
requirements of Section 8, which prohibits a tenant from being
ejected from the leased premises until the tenant has been
fully compensated for any improvements made to the leased
premises. Presently, the removal of improvements from leased
premises is a matter of contract for lessors and lessees in

the lease agreement. See, e.g., Duvanel v. Sinclair Refining
Co., 170 Kan. 483, 227 P.2d 88 (1951). 1In this regard, the

Committee should be apprised that most, if not all, existing
railroad leases in Kansas make it the responsibility of the
lessee to remove improvements at the termination of the lease.
To the extent that these leases also contain agreements as to
the renewal or extension of the lease, the application of
Section 3(a) (9) and Section 8 to the renewed or extended lease
would constitute a substantial impairment of the existing
contractual relationship, an impairment which potentially
subjects the State of Kansas to liability for any damages
sustained by railroads as a result.

Section 4 also represents a significant curtailment of a
railroad's ability to freely contract regarding the use and
occupancy of its property. Among other things, it compels a
railroad to extend an offer to lease railroad property to any
person who requests it, regardless of whether the railroad
wants to lease the property to that person or to lease it to
anyone, for that matter. Further, it provides for the
intervention of the Kansas Corporation Commission to establish
the fair lease rental of the property and other terms and
conditions of the lease which the prospective tenant disputes.
This constitutes a significant impairment of the railroad's
right to lease its property to whomever it determines and upon
the terms and conditions it deems appropriate.

Considered as a whole, HB 2715 can be seen to effect a severe
impairment of the contractual relationship between a railroad
and a lessee of its property, thereby heightening the level of
scrutiny which is given to the proposed legislation. In light
of the fact that the legislation does not address a broad and
generalized economic or social problem, and is focused on a
narrow, singular purpose, benefitting a very narrow class of
commercial tenants, I believe that the heightened scrutiny
compels the conclusion that the state's exercise of its police
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power through the enactment of HB 2715 is not reasonable and
necessary to achieve a valid state interest.

Aside from the legal issues involving the restrictions that
would be made on a railroad's ability to freely contract for
the use of its property, there also is the underlying policy
consideration. Is it good public policy to interject a layer
of regulation in the contractual relationship between
railroads and lessees of their property, a contractual
relationship which has been in existence for more than 100
years? Proponents of the bill suggest that the Residential
Landlord and Tenant Act (K.S.A. 58-2540 et seg.) provides a
good model, not only for the public policy which will be
evidenced by the passage of HB 2715, but also as to the
validity of the various impairments of contractual obligations
effected by the bill. The opponents of the bill strongly
disagree with that proposition.

Although the preamble to HB 2715 suggests that "small
businesses" are the object of the remedial legislation, the
bill is so broad in scope that companies such as Cargill, Koch
and ADM are brought within the bill's purview. Thus, it can
scarcely be argued that the bill is analogous to the
Residential Landlord and Tenant Act which applies only to
landlords and tenants of dwelling units which accommodate a
single household or common household. Clearly, that act was
promulgated to protect individuals who would otherwise be
powerless to protect themselves from unscrupulous landlords.
That clearly is not the case with HB 2715, which deals with
commercial leases of property where some of the tenants are
among the largest companies in the United States.

Railroads' Property Rights Issues

The Fifth Amendment to the U.S. Constitution requires that
persons receive just compensation when their property is taken
for a public purpose. The requirements of the Fifth Amendment
have been applied to the various states through the Fourteenth
Amendment. Pertinent to HB 2715, the right to sell one's
property at the seller's price has been held to constitute an
attribute of property. See Schwegman Bros. Giant Supermarkets
v, Eli 1.illy & Co., 205 F.2d 788 (5th Cir.), Cert. Den., 346
U.S. 856 (1953) (holding that right to sell at a price fixed
by owner is an inherent attribute of property itself, but
upholding minimum price law).

Section 5 of HB 2715 severely restricts the railroad's right
to sell to whomever it chooses and at whatever price it may
obtain. It provides a tenant with a right of first refusal,
not merely to purchase at a price offered the railroad by a
third party, but at "fair market wvalue,'" a term defined in the
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act and which ultimately may be determined under Section 5 by
the Kansas Corporation Commission.

The "fair market value" may be substantially less than a price
which would be paid by a third party, since subsection (c) of
Section 5 prohibits the consideration of the value of any
interest or improvement that is not owned by the railroad.
Yet, it requires little understanding of commercial real
estate transactions to realize that the price a purchaser is
willing to pay for property on which there is situated income-
producing improvements, regardless of who owns the
improvements, exceeds the price which the purchaser would pay
for the same property without improvements. Thus, to the
extent that a railroad is denied the ability to sell its
property for a price reflecting the presence of income-
producing improvements, even though such improvements may be
owned by a lessee of the property, the railroad has been
deprived of a property right. Such deprivation constitutes a
regulatory taking of the railroads' property for which just
compensation should be paid. Yet, HB 2715 makes no provision
for compensating a railroad for such loss.

Property Rights of Servient Estate Owner

Attachment B to this letter sets forth cases and other
authorities regarding the nature of railroad right-of-way.

The definition of "railroad land" in Section 2(h) does not
distinguish between property owned by a railroad in fee simple
and property acquired by a railroad as right-of-way. To the
extent that HB 2715 affects railroad right-of-way, the
principles enunciated by the Kansas courts and reflected in
Attachment B must be considered. For example, Section 5 vests
a lessee of railroad land with what amounts to a right of
first refusal whenever a railroad seeks to sell "railroad land
under any other circumstance other than for continued use of
railroad land for railroad purposes."

The case law in Kansas set forth in Attachment B makes it
clear that the interest held by a railroad in railroad right-
of-way is an easement only. It makes no difference how the
right-of-way was acquired by the railroad -- warranty deed,
quitclaim deed, condemnation, right-of-way deed -- all that is
acquired is an easement. And, upon abandonment of the right-
of-way, the railroad's interest in that property ceases.

In that event, the popular understanding is that the property
"reverts" to the adjacent landowner. Actually, as recited in
many of the cases included in Attachment B, the owner of the
servient estate which has been burdened by the railrocad's
easement for right-of-way purposes continues to own the
property in fee simple, and such owner has the right to use



the surface of the property included within the easement
during the time the railroad is using it for railroad right-
of-way purposes, so long as it does not interfere with the
railroad's operations. Thus, the abandonment of railroad
right-of-way effects an extinguishment of the railroad's
easement which has burdened the servient estate, and the owner
of the servient estate is no longer restricted in the use of
the property.

It is clear, therefore, that prior to abandonment of the
railroad right-of-way, a railroad can sell right-of-way only
under two circumstances: First, it might sell a portion of
the right-of-way which is not needed for the railroad's
operations to the servient estate owner, where the servient
estate owner desires to extinguish the railroad's easement and
have unrestricted use of the property prior to the time when
the railroad might abandon the right-of-way in its entirety.
Second, as contemplated by Section 5, the railroad might sell
to another entity which will continue the property's use as
railroad right-of-way.

Thus, to statutorily provide a lessee with the right to
purchase right-of-way constitutes a taking of the servient
estate owner's property, thereby potentially making the state
liable to pay Jjust compensation.

Also, Section 5 implicates federal preemption issues which are
addressed in Attachment C. 1In particular, upon abandonment of
the right-of-way, the railroad may convey all or a portion
thereof to a party who will operate the right-of-way as a
biking or hiking trail under the National Trails Systems Act,
16 U.S.C.A. §§ 1241 et. seg. The cases discussing this issue
make it clear that the so-called "Rails to Trails Act" has
preempted state-created property rights, even though such
preemption may carry with it the constitutional obligation to
pay just compensation for the state-created rights being
destroyed. Therefore, to the extent that the right of first
refusal created by Section 5 would apply to the instance where
the property is being conveyed under the Rails to Trails Act,
the right is invalid, being preempted by federal law.

The final instance where.the right of first refusal granted by
Section 5 would apply is where the railrocad seeks to sell
railroad land that is not used for right-of-way purposes. 1In
that instance, for the reasons previously noted, the railroad
is being deprived of a property right, the right to sell to
whomever it wants and at whatever price. To that extent, the
railroad has been denied substantive due process, by a taking
of its property without just compensation. To that extent,
the right of first refusal is invalid and unconstitutional.
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Power of Eminent Domain

Section 9 of HB 2715 grants to a public warehouse or public
grain warehouse whose use or occupancy of railroad land is or
will be terminated by reason of the termination of its lease
or by the proposed sale or other disposition of the railroad
land, is given the right to acquire by condemnation "any
interest in the railroad land, including a fee simple title
thereto."

The cases included in Attachment D report established law,
that private property taken by condemnation must be for a
public purpose. However, the opponents of HB 2715 strongly
suggest that the purpose for which grain warehouses would
acquire railroad land by the exercise of the power of eminent
domain is a private use, not a public use within the
contemplation of the principles established by the Kansas
Supreme Court. In light of the case law in Attachment D, we
do not believe it can be shown that the public will have an
"exceptional and peculiar interest" in the land being
acquired.

While it is recognized that the legislature can, if it so
desires, declare that the use for which the public grain
warehouses will acquire such property is a public use, we ask
that careful consideration be given to the wisdom of that
policy. Is it good public policy to empower several hundred
separate entities situated throughout the state to exercise
the power of eminent domain under the circumstances set forth
in Section 97 What would be some of the potential
consequences? Under one possible scenario, that Section would
enable a grain warehouse to refuse to pay rent under its lease
with the railrcad and, if the railrocad sought to terminate the
lease and eject the grain warehouse, the grain warehouse could
exercise the power of eminent domain and acquire the property.
Is that good public policy? We respectfully suggest that it
is not.

We also ask that you consider carefully who will be affected
by granting grain elevators the right of eminent domain.
Certainly, the railrocads will be affected to some extent, but
the real parties in interest are the servient estate owners.
They are the persons who will be deprived of their property,
pctentially permanently deprived, since Section 9 authorizes a
grain warehouse, in exercising the power of eminent domain, to
acquire fee simple title. Is that in the public interest? We
think not.

Almost from the time that grain elevators first began leasing

railroad right-of-way, the reversionary nature of the right-
of-way has been known. The Kansas courts have consistently
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pronounced these rules of law since well before the turn of
the century. In Attachment B, there is referenced the case of
The Kansas Central Railway Company v. Allen, which stated the
rule that, '"upon the discontinuance or abandonment of railroad
right-of-way, the entire and exclusive property and right of
enjoyment revest in the proprietor of the soil." That case
was decided in 1879.

Thus, the persons and entities constructing grain elevators on
leased railroad right-of-way have known that they were doing
so at their own peril. We question the wisdom of dramatically
reversing what has been the law of this state for at least 120
years because grain elevators are now realizing that, due to
inadequate grain traffic, many railroads are finding it
necessary to abandon segments of their right-of-way, thereby
creating the possibility that the peril which always has
attended the placement of improvements on railroad right-of-
way may now be realized.

General Comments

Although the proponents of HB 2715 have stated repeatedly that
they do not want any ''special treatment" and are merely asking
for "fairness" by the enactment of HB 2715, even a cursory
review of the bill's provisions suggests that these statements
are made with tongue in cheek. HB 2715 contains unprecedented
restrictions on railroads' abilities to freely contract with
lessees regarding the use and occupancy of their property. No
other class of commercial landlords have been so restricted.
Correspondingly, it contains unprecedented advantages inuring
to the benefit of tenants of railroad property. No other
class of tenants will be so advantaged. Is this consistent
with good public policy?

Aside from legal considerations, though, the overriding
consideration is whether the enactment of HB 2715 will reflect
good public policy. What will be the effect of HB 2715 on the
system of rail transportation in the state of Kansas? Will it
promote close cooperation among grain elevators and railroads
in an effort to strengthen the system of rail transportation
of grain and other agricultural commodities, so as to relieve
the highway infrastructure of unnecessary truck trafficking of
these commodities? We think not, particularly in light of the
"all or nothing" attitude evidenced by the proponents'
contention that the enactment of HB 2715 is their only answer,
coupled with their corresponding refusal to come to the table
with the railroads and openly discuss the issues which have
prompted the introduction of this legislation.
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ATTACHMENT A

Requirements of the "Contract Clause" of the U.S. Constitution

Section 10 of Article 1 of the U.S. Constitution enumerates
limitations on the powers of the wvarious States. Included in
that section is the prohibition that "[nlo State shall .

pass any . . . Law impairing the Obligation of Contracts

. . . ." The judicial interpretation of this prohibition has
involved the balancing of this constitutional guarantee
against the exercise of a state's police power.

The factors which are considered in evaluating the impairment
of contracts through police power legislation are succinctly

reviewed in National College Athletic Association v. Miller,

795 F.Supp. 1476 (1992), which states:

'Analysis of a Contracts Clause claim proceeds in
two steps. First, the court must determine whether
the state law, 'substantially impairs the
contractual relationship.' . . . This inquiry
involves three components: whether there is a
contractual relationship; whether a change in law
impairs that contractual relationship; and whether
the impairment is substantial. . . . If the
impairment is minimal, the inquiry ends, and the
state law is allowed to stand.

Second, if the impairment is substantial, then the
court must decide whether the degree of impairment
is both 'reasonable and necessary to achieve a valid
state interest.'

Id. at 1486. (Citations omitted.)

In that case a narrow statute was focused on investigations of
Tarkanian at UNLV and the court found a violation of the
contracts clause, stating: "While the statute does represent
a legitimate exercise of police power, its singular narrow
purpose does not elevate it to the level of state laws
necessary to protect the health and safety of the people."

Id. at 1487.
Hence, as the court noted in H. Phillips Co. v. Brown Forman

Distillers, 483 F. Supp. 1289, 1295 (D.C. for the W. D. Wisc.
1980) :

We know that 'the contracts clause' is not to be
construed literally and that judicial balancing must
be engaged in, but we also know that the contracts
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clause has not been dropped from the constitution,
as it once might have seemed . . . The severity of
the impairment measures the height of the hurdle the
state legislature must clear."

Id. at 1295.

The court there found a serious constitutional question and
denied the injunction that was sought.

The legislation must address a ". . . broad and generalized
economic or social problem." Allied Structural Steel Co. v.
Spannaus, 438 U.S. 234 (1978) at Syl. {IC. There, the act
relating to pension funds was struck down as a violation of
the Contract Clause.

A line of landmark cases in this area culminated with Eneragy
Reserves Group, Inc, v. Kansas Power and Light Company, 459

U.S. 400 (1983). The court therein reviews the history of the

contracts clause stating:

Although the language of the Contract Clause 1is
facially absolute, its prohibition must be
accommodated to the inherent police power of the
State to safeguard the vital interests of its
people.' Home Bldg. & Loan Assn. V. Blaisdell, 290
U.S. 398, 434 (1934).

. . . The threshold inquiry is 'whether the state
law has, in fact, operated as a substantial
impairment of a contractual relationship.' Allied
Structural Steel Co., 483 U.S., at 244. See United
States Trust Co., 431 U.S., at 17. The severity of
the impairment is said to increase the level of
scrutiny to which the legislation will be subjected.
Allied Structural Steel Co., 438 U.S., at 245.

Total destruction of contractual expectations is not
necessary for a finding of substantial impairment.
United States Trust Co., 431 U.S. at 26-27.

. . . If the state regulation constitutes a
substantial impairment, the State, in justification,
must have a significant and legitimate public
purpose behind the regulation, United States Trust
Co., 431 U.S., at 22, such as the remedying of a
broad and general social or economic problem.

Allied Structural Steel Co., 438 U.S., at 247, 249.
Furthermore, since Blaisdell, the Court has
indicated that the public purpose need not be
addressed to an emergency or temporary situation.
United States Trust Co., 431 U.S., at 22, n.19, Viex
v. Sixth Ward Bldg. & Loan Assn., 310 U.S, at 39-40.
One legitimate state interest is the elimination of
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unforeseen windfall profits. United States Trust
Co., 431 U.S.; at 81, n. 30.

. . . Once a legitimate public purpose has been
identified, the next inquiry is whether the
adjustment of 'the rights and responsibilities of
contracting parties [is based] upon reasonable
conditions and [is] of a character appropriate to
the public purpose justifying [the legislation's]
adoption.' United States Trust Co., 431 U.S., at
22. Unless the State itself is a contracting party,
see id., at 23, '[als is customary in reviewing
economic and social regulation, . . . courts
properly defer to legislative Jjudgment as to the
necessity and reasonableness of a particular
measure. '

Id., at 22-23.

A U.S. Supreme Court case which would appear to have
particular relevance to the analysis of the provisions of
House Bill No. 2715 is Pennsylvania Coal Company v. Mahon, 260
U.S. 393 (1922). In that case the state had enacted
legislation which forbid the servient estate owner from mining
of minerals under homes or streets. In this case the servient
estate owner had granted the city a street easement and
retained the right to mine valuable coal beneath the street.
The court found the law unconstitutional and allowed the
servient estate owner to mine the coal with certain
limitations to protect the road structure. The court
specifically held '"that the protection exceeded the police
power, whether viewed as a protection to private surface
owners or to cities having only surface rights, and
contravened the rights of the coal-owner under the Contracts
Clause and the Due Process Clause . . . ." Id. at Syl. 14.
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ATTACHMENT B

Reversionary Nature of Railroad Right-of-Way

The general rule applicable to the grant of property for
railroad right-of-way in Kansas has been stated in Abercrombie
v. Simmons, 71 Kan. 538, 81 P. 208 (1905), as follows:

An instrument which is in form a general warranty
deed, conveying a strip of land to a railroad
company for a right-of-way, will not vest an
absolute title in the railroad company, but the
interest conveyed is limited by the use for which
the land is acquired, and when that use is abandoned
the property will revert to the adjoining owner.

71 Kan. at Syl. | 3.

Even if the deed does not specifically limit the ownership
interest of the railroad to an easement, Abercrombie allows an
"implied restriction" to exist.

Where an absolute and unqualified fee-simple title
is acquired by a railroad company it may of course,
in the absence of express or implied restrictions,
be conveyed to another. After stating this rule
Judge Elliott remarks:

'But where there is an implied restriction, as is
often the case in regard to the right of way, or the
like, of a railroad company, the grant does not
ordinarily vest a fee in the company, but vests such
an estate, usually an easement, as is requisite to
effect the purpose for which the property is
required. . . .'

The fact that the deed contains covenants of
warranty, or that the right acquired is designated
as a fee, 1is not necessarily controlling.

71 Kan. at 542-543.

The rule announced in Abercrombie has been consistently
followed (with a few exceptions not pertinent here) by Kansas
courts. In Harvest Queen Mill & Flevator Co. V. Sanders, 189
Kan. 536, 370 P.2d 419 (1962), the deed purported to convey
land "‘for the purpose of building or constructing its roadbed
and railroad and of completing and trimming its cuts and fills
and for all other purposes for the buildingfl.] constructing
and maintaining its roadbed or of maintaining its railroad.'"
(Emphasis in original.) 189 Kan. at 538. The Kansas Supreme
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. Court held that such deed did not convey fee simple in any of
the land taken by the railroad. Id. at 543. 1In support of
this conclusion, the Court stated:

We have held that when land is devoted to railroad
purposes it is immaterial whether the railway
company acquired it by virtue of an easement, by
condemnation, right-of-way deed, or other
conveyance. If or when it ceases to be used for
railway purposes, the land concerned returns to its
prior status as an integral part of the freehold to
which it belonged prior to its subjection to use for

railway purposes. (Federal Farm Mortgage Corp. v.
Smith, 149 Kan. 789, 792, 89 P.2d 838.). . .

189 Kan. at 541-542.

The principles enunciated in the Abercrombie and Harvest Queen
Mill cases were most recently applied and affirmed in a
reported decision of the Kansas Supreme Court in Gauger v.
State, 249 Kan. 86, 815 P.2d 501 (1991). They also were
affirmed in Board of County Commissioners of Riley Countyv.
Kansas .v. Chicago Pacific Corporation (No. 66, 232), a case
not designated for publication, by the Kansas Court of
Appeals. While this case cannot be cited as precedent, since
it was not designated for publication, it is important,
nonetheless, because it demonstrates the judiciary's
continuing adherence to these principles.

The Riley County case provides a good summary of Abercrombie
and Harvest Queen Mill cases and the various cases which have
followed the principles annunciated in these two cases, and
the decision provides an appropriate summary of the case law
emanating from these various decisions, as follows:

It is apparent that, based on decisions of the
Kansas Supreme Court, the law can be summarized as
follows: (a) The form of the grant, i.e., whether it
purports to be an absolute warranty deed of a fee
simple title is largely irrelevant; (b) the width
and shape of the tract involved is of considerable
relevance; and (c) the purpose for which the tract
was used, whether spelled out in the deed of
conveyance or contract, is of ultimate impcrtance.

Id. at p. 4. Subseqguently, with respect to the Abercrombie
decision, the Court of Appeals stated:

As we read Abercrombie, it establishes the principle
that the use to which the railrocad put the tract is
the preeminent feature. If the tract was used as a
right-of-way, it will be called a right-of-way
regardless of the language employed in the deed of
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conveyance. This is particularly true when the
tract is a strip of land extending a great distance
through the countryside.

Id. at p. 7. The Court in Riley County found that the Harvest
Queen Mill case "further solidifies the position of the Kansas
Supreme Court on narrow strips of ground and seems to flatly
hold that a railroad cannot take fee title to such a narrow
strip regardless of the purpose to which that strip is
placed." Id. at p. 13. As noted above, the decision in Riley
County was not published, which means that it cannot be cited
as precedent. However, the case is important for two reasons:
First, the fact that the decision was not published reflects
the Court's beliefs that the principles enunciated above are
well-settled law and that the Court's decision would not add
anything to that law; and second, since it is a relatively
recent case, the decision in Riley County probably reflects
the current thinking of the Court of Appeals on this these
issues.

Tt is clear from the long judicial history on this issue that,
regardless of how a railroad acquires property in Kansas for
railroad right-of-way purposes, the railroad acguires only an
easement in the property. Kansas cases are equally clear and
consistent in their determinations as to the property rights
of the owner of the estate which is burdened by the easement.
In The Xansas Central Railway Company v. Allen, 22 Kan. 285
(1879), the Kansas Supreme Court, after discussing the rights
of a railroad under an easement acquired for right-of-way
purposes, stated as follows:

The former proprietor of the soil still retains the
fee of the land and his right to the land for every
purpose not incompatible with the rights of the
railroad company. Upon the discontinuance or
abandonment of the right of way, the entire and
exclusive property and right of enjoyment revest in
the proprietor of the soil. After the condemnation
and payment of damages, the soil and freehold belong
to the owner of the land, subject to the easement or
incumbrance, and such land-owner has the right to
the use of the condemned property, provided such use
does not interfere with the use of the property for
railroad purposes. . .

Id. at 292. See, also, Midland Valley R. Co. v. Corn, 21 F.2d
96 (1927) (whether railroad's occupancy of the right-of-way,
to the exclusion of the fee owner, is required is a question
of fact, not of law).

The case of Federal Farm Mortgage Company v. Smith, 149 Kan.
789, 89 P.2d 838 (1939), held it to be "elementary that land
condemned for a right of way for a railroad or other public
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_purpose continues to be the property of its fee-title owner."
149 Kan. at 791. In that case, the Kansas Supreme Court
determined that, when a railroad right-of-way was abandoned,
it reverted to the servient estate owner and became included
in the mortgage on the servient estate owner's property
adjoining the servient estate, even though the description of
the right-of-way was not included in the mortgage instrument.

The ultimate title to land subjected to railway
purposes does not cease to be in the owner of the
adjacent freehold from which it was derived, and the
termination of its use for railway purposes has no
effect upon the fee title. It merely relieves the
underlying fee of the dominant estate which had been
held by the railway company so long as it was used
for railway purposes.

T« BT 793

The more recent decision of Gauger v. State, 249 Kan. 86, 815
P.2d 501 (1991), recognized the right of the owner of the
servient estate to convey the servient estate, concluding as
follows:

The rule is thus clear and of longstanding that when
the owner of real estate conveys land abutting on a
railroad right-of-way, and the owner (grantor) owns
the servient estate of the railroad right-of-way and
the railroad the dominant estate for right-of-way
purposes, the grantor passes to the grantee the
servient estate, unless the intention not to do so
is clearly indicated.

249 Kan. at 92. See, also, Roxana Petroleum Corp. v. Jarvis,
127 Kan. 365, 273 Pac. 661 (1929); Roxana Petroleum Corp. v.
Surter; 28 F.2d 159,

In Eneray Transportation Systems, Inc. v. Union Pacific
Railroad Company, 606 F.2d 934 (10th Cir. 1979), the central
issue was whether the plaintiff could build its coal-slurry
pipeline under and across the railroad right-of-way. The
plaintiff had obtained easements for this purpose from the
servient estate owners involved, and the appellate court
affirmed the trial court's finding that the servient estates
had fee simple title and that the plaintiff could build the
coal-slurry pipeline both under and across the railroad right-
of-way, "so long as such did not interfere with Union
Pacific's use of its railroad right-of-way for purposes af
railroad operations." Id. at 935. The Court noted that "the
grant of the right-of-way did not convey title to the servient
estate underlying the right-of-way." Id. at 937.
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" The public policy enunciated by the courts in defining the
respective property rights of a railroad acquiring land for
right-of-way purposes and the owner of the fee burdened by the
easement has been statutorily codified, to some extent, in
K.S.A. 1997 Supp. 66-525. Among other things, this statute
requires a railroad abandoning right of way to

file a release of all right, title and interest in
the right-of-way with the register of deeds of the
counties in which the property is located, within
180 days after being requested by any owner of
property servient to the right-of-way.

K.S.A. 1997 Supp. 66-525(b). Furthermore, subsection (f) of
that statute states as follows:

(f£) Any conveyance by any railroad company of
any actual or purported right, title or interest in
property acquired in strips for right-of-way to any
party other than the owner of the servient estate
shall be null and void, unless such conveyance is
made with a manifestation of intent that the
railroad company's successor shall maintain railroad
operations on such right-of-way, . . . .

This statute, which was enacted in 1986 (L. 1986, Ch. 247, §1)
and subsequently amended in the 1987 and 1993 sessions (L.
1987, Ch. 258; $; L. 7993, <Ch. 105, §1) clearly recognizes the
vested property rights of servient estate owners consistent
with the decisions of Kansas courts since the late 19th
century.

A final issue concerns the point in time when railroad right-
of-way is regarded as being abandoned. The case of Pratt wv.
Griese, 196 Kan. 182, 185, 409 Pp.2d 777 (1966) , provides
assistance in answering that question. In that case, the
Kansas Supreme Court stated:

Whether an easement for a right-of-way has been
abandoned is largely a question of intent, and it is
generally held that in order to constitute an
abandonment there must be an intent to relinquish,
together with external acts by which the intent is
carried into effect.

Of similar import is Martell v. Stewart, 6 Kan. App. 2d 387,
387, 628 P.2d 1069 (1981), where the Kansas Court of Appeals
held:

To constitute abandonment of a railroad right-of-
way, there must be a uniting of intent to renounce
all interest in the right-of-way with a c¢lear and
unmistakable act to carry out that intent. . s
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Neither failure to use right-of-way nor taking up
the tracks necessarily constitutes an abandonment of
a railroad right-of-way.

With regard to the time when abandonment occurs, it should be
noted that K.S.A. 1997 Supp. 66-525(a) provides, in part, that

a railroad right-of-way shall be considered
abandoned when the tracks, ties, and other
components necessary for operation of the rail line
are removed from the right-of-way following the
issuance of an abandonment order by the appropriate
federal or state authority; or if, within two years
after the exercise of such an order, removal of such
components is not completed and railroad operating
authority is not restored or reissued by an
appropriate court or other federal or state
authority;. . . .

As will be noted subsequently, the federal government has
plenary, preemptive authority to regulate railroad
abandonments, and to the extent that the foregoing Kansas
statutory provision may conflict with federal requirements on
railroad abandonment of right-of-way it is likely that the
federal requirements would preempt and take precedence over
the statutory provisions. However, there has been no case
testing the validity of the Kansas statute.
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ATTACHMENT C

Plenary, Preemptive Federal Power to Regulate Railroads

By numerous congressional acts and the decisional law which
has interpreted those enactments, it is well established that
the federal government has plenary, preemptive jurisdiction to
regulate railroads. This jurisdiction was succinctly
summarized in Preseault v. U.S., 100 F.3d 1525 (Fed. Cir.
1996), as follows:

There can be no denying that the Federal
Government, beginning as early as 1920, has occupied
the field of regulation of interstate railroad
operations, preempting any pattern of conflicting
state regulation. See, e.49., Transportation Act of
1920, Ch. 91, 41 Stat. 456 (1920); Rail
Revitalization and Regulatory Reform Act of 1976,
Pub. L. No. 94-210, 90 Stat. 31 (1976) (4-R Act); 49
U.S.C. §§ 101 et seqg. And there can be no guestion
that if the Federal Government wishes to create a
national network of public recreation biking and
hiking trails, it is within its power to do so. See
Preseault ITI, 494 U.Ss. 1, 110 s. Ct. 914, 108 L. Ed.
2nd 1. And that power includes the power to preempt
state-created property rights, including the rights
to possession of property when railroad easements
terminate. Id. However, as Justice O'Connor
succinctly pointed out in her concurring opinion,
having and exercising the power of preemption is one
thing; being free of the Constitutional obligation
to pay just compensation for the state-created
rights thus destroyed is another. Id. at 22, 110 S.
Cts at 927.

100 F.34 at 1537.

Until enactment of the Interstate Commerce Commission
Termination Act (ICCTA), the federal government's preemptive
power to regulate railroads was exercised by the Interstate
Commerce Commission (ICC). Upon enactment of ICCTA, the
Surface Transportation Board (STB) became the successor to the
ICC's authority, and in fact such authority was expanded in
that enactment. The general jurisdiction of the STB following
enactment of the ICCTA is set forth in 49 U.S.C.A. § 10501.
Subsection (b) is pertinent and provides as follows:

(b) The jurisdiction of the Board over--

(1) transportation by rail carriers, and the
remedies provided in this part with respect to
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rates, classifications, rules (including car
service, interchange, and other operating
rules), practices, routes, services, and
facilities of such carriers; and

(2) the construction, acquisition,

operation, abandonment, or discontinuance

of spur, industrial, team, switching, or

side tracks, or facilities, even if the

tracks are located, or intended to be

located, entirely in one State,
is exclusive. Except as otherwise provided in this
part, the remedies provided under this part with respect to regulation of
rail transportation are exclusive and preempt the remedies provided under
Federal or State law.

(Emphasis added.)

One of the keys to understanding the breadth of the STB's
authority to regulate rail transportation is the definition of
"transportation," which is set forth in 49 U.S.C.A. § 10102,
as follows:
' (9) "transportation'" includes--
(A) a locomotive, car, vehicle,
vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or
equipment of any kind related to the
movement of passengers or property, or
both, by rail, regardless of ownership or an
agreement concerning use; and
(B) services related to that
movement, including receipt, delivery,
elevation, transfer in transit,
refrigeration, icing, ventilation,
storage, handling, and interchanges of
passengers and property. . .

(Emphasis added.)

Thus, the preemption language of § 10401 (b), which utilizes
the broad definition of "transportation" in § 10102(9),
results in an expansive, comprehensive preemption of state
economic regulation of railroad property and facilities,
regardless of ownership or any agreement concerning use.

The exclusive, preemptive authority vested in the STB by the
above-quoted provisions is even more expansive than that
previously provided to the ICC. For examnle, contrary to the
authority granted the STB by 49 U.S.C.A. § 10501 (b) (2), the
IcC did not have statutory jurisdiction over the construction,
acquisition, operation, abandonment or discontinuance of spur,
industrial, team, switching or side tracks located or intended
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to be located in a single state. See, Illinois Commerce Com'n
v. ICC, 879 F.2d 917 (D.C. Cir. 1989).

Of pertinence, is the federal government's authority regarding
railroad abandonments. '"Congress granted to the [Interstate
Commerce] Commission plenary authority to regulate, in the
interest of interstate commerce, rail carriers' cessation of
service on their lines. And at least as to abandonments, this
authority is exclusive." Chicago & N.W. Tr. Co. v. Kalo Brick
& Tile Co., 450 U.S. 311, 323, 101 S.Ct. 1124, 67 L.Ed.2d 258
(1981).

In Kalo Brick, a railroad applied for abandonment with the
ICC. One of the railroad's customers opposed the application
for abandonment, but never filed its opposition with the ICC.
Instead, the customer brought an action for damages in an Iowa
state court, while the abandonment application was still
pending. Id. at 1128-1129. A damages claim was not properly
brought before the federal government. The court, therefore,
held that the state lacked jurisdiction until the ICC has
issued a certificate.

In considering the jurisdiction of the STB, as ICC's
successor, over abandonments, it is important to understand
the implications of the National Trails Systems Act, 16
U.S.C.A. §§ 1241 et seqg. An excellent explanation of that act
is provided by the U.S. Eighth Circuit Court of Appeals in
Grantwood Village v. Missouri Pacific Railroad Company, 95
F.3d 654 (8th Cir. 1996).

In 1968, Congress enacted the Trails Act in order to
establish a national system of nature trails. See
Glosemeyer, 879 F.2d at 318. By the early 1970s,
Congress had become concerned about the abandonment
of railroad rights-of-way. Id. (referring to the
Railroad Revitalization and Regulatory Reform Act of
1976, § 809, Pub.L. No. 94-210, Title VIII, 90 Stat.
144 (codified as amended at 49 U.S.C. § 10906)).

One of the major impediments to preserving these
rights-of-way existed in state property laws which
prescribed that once rail service is discontinued
after the ICC's approval of abandonment, such
easements would automatically expire and the rights-
of-way would revert to adjacent property owners.

Id. In response to this problem, Congress enacted
the Trails Act Amendments of 1983. These amendments
included a section that expressly dealt with the
gquestion of abandonment. Specifically, this section
provides:

Consistent with the purposes of that Act,

and in furtherance of the national policy
to preserve established railroad rights-
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of-way for future reactivation of rail
service, to protect rail transportation
corridors, and to encourage energy
efficient transportation use, in the case
of interim use of any established railroad
rights-of-way pursuant to donation,
transfer, lease, sale, or otherwise in a
manner consistent with this chapter, if
such interim use is subject to restoration
or reconstruction for railroad purposes,
such interim use shall not be treated, for
purposes of any law or rule of law, as an
abandonment of the use of such rights-of-
way for railroad purposes.

16 U.S.C.A. § 1247(d) (emphasis added) .

Congress determined that interim trail use was to be
treated like discontinuance rather than as an
abandonment. Preseault v. Interstate Commerce
Comm'n, 4949 U.s. 1, 8, 110 S.Ct. 914, 920, 108
L.Ed.2d 1 (1990). Therefore, the ICC's
authorization of interim trail use in its Decision
precludes a finding of abandonment of the right-of-

way under state law. See, e.d., Preseault v.
Interstate Commerce Comm'n, 853 F.2d 145, 150 (2d
Cir. 1988), aff'd, 494 U.s. 1, 110 S.Ct. 914, 108

L.Ed.2d ¥ (1990]).
95 F.3d at 658-659.

With respect to 16 U.S.C.A. § 1247(d) referenced in the
foregoing quotation, the U.S. District Court for the Eastern
District of Missouri concluded in Glosemeyer v. Missouri-
Kansas-Texas Railroad Company, 685 F.Supp. 1108 (E.D. Mo.
1988), as follows:

In this case, § 1247(d) by its express terms
preempts state law insofar as that law would permit
reversion of the M-K-T right-of-way to plaintiffs
while the right-of-way is being used on an interim
basis as a trail. Moreover, § 1247(d) is an adjunct
to a federal regulatory scheme which the Supreme
Court has viewed as plenary, exclusive and
preemptive. See, e.g., Chicago & N.W.
Transportation Co. v. Kalo Trick & Tile Co., 450
U.S. 311, 101 s.ct. 1124, 67 L.Ed.2d 258 (1981).

685 F.Supp. at 1122. See, also, Nebraska Trails Council v.
Surface Transpor:.ation Board, 120 F.3d 901 (1997) (interim use
of established railroad rights-of-way shall not be treated,
for purposes of any law or rule of law, as an abandonment of
the use of such rights-of-way for railroad purposes).
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ATTACHMENT D

Property Acquired by Condemnation
Must be Taken for a Public Use

In Strain v. Cities Service Gas Co., 148 Kan. 393, 83 P.2d4 124
(1938), the Kansas Supreme Court stated the general rule,
thusly: "It is the settled law that private property is not to
be taken for private use." That statement was followed by a
quotation from Bangor and Piscataquis R.R. Co. v. McComb, 60
Me. 290, 295, as follows:

‘This exercise of the right of eminent domain
is, in its nature, in derogation of the great and
fundamental principle of all constitutional
governments, which secures to every individual the
right to acquire, possess, and defend property. As
between individuals, no necessity, however great, no
exigency, however imminent, no improvement, however,
valuable, no refusal, however unneighborly, no
obstinacy, however unreasonable, no offers of
compensation, however extravagant, can compel or
require any man to part with an inch of his estate.
The Constitution protects him and his possessions,
when held on, even to the extent of churlish
obstinacy.'

(Emphasis added.) 148 Kan. at 395.

Clearly, the state of the law is that private property can be
taken by condemnation only for public use. What is a public
use? The case of Howard v. Schwartz, 77 Kan. 599, 95 Pac. 559
(1908), is instructive. In that case, the Kansas Supreme
Court quoted from the case of Minnesota Canal & Power Co. V.
Koochiching Co., 97 Minn. 429, as follows:

‘The use is not public unless the public, under
proper police regulation, has the right to resort to
the property for the use for which it is acquired
independently of the mere will or caprice of the
person or corporation in which the title of the
property would vest upon condemnation. (Page 449.)'

77 Kan. at 608.

Subsequently, the Court also quoted from the Maine case of

Brown v. Gerald, 100 Me. 351, as fcllows:
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‘Property is devoted to a public use when, and
only when, the use is one which the public in its
organized capacity, to wit, the state, has a right
to create and maintain, and therefore one which all
the public has a right to demand and share in.

. . . In a broad sense it is the right in the public
to an actual use, and not to an incidental benefit.
If it be a railroad company, the public have a right
to be transported, and to have their goods carried
from place to place, upon payment of reasonable
tolls. The company must accommodate them, whether
it will or no. If it be a canal or turnpike or
bridge, all may travel thereon. If it be a boom
company, all who have logs in the river are entitled
of right to have the booms used for them. . . .
These are the more ordinary kinds of quasi-public
corporations, and they illustrate better perhaps
than any definition can express the particular
personal quality of the use which the public as
individuals have by right in the property of such
corporations. It is the right of the public as
individuals to use, when occasion arises. The use
must be for the general public, or some portion of
it, and not a use by or for particular individuals.
(Page 372.)'

1d.

In Howard v. Schwartz, the Kansas Supreme Court had the
occasion to determine whether a private corporation owning a
mill operated by steam power, and having for its purpose the
manufacture and sale of flour and feed, gqualified under the
statute to exercise the right of eminent domain for the
purpose of improving and enlarging such business. The Court
concluded that the mill did not have the power to exercise the
right of eminent domain, holding as follows:

‘The defendant is simply a private corporation
authorized by its charter to manufacture flour and
feed for sale. The public has no more interest in
it than in the corporation from which the land in
guestion is sought to be taken. They are both
useful and important business instrumentalities, and
contribute to the growth and development of the
locality where they are situated. This may also be
said, however, of every legitimate business. To a
limited extent every honest industry adds to the
general sum of prosperity and promotes the public
welfare. This is not enough; a business which may
invoke the right of eminent domain must be one in
which the public has an exceptional and peculiar
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interest, and one which it might on proper occasion
control and manage in the interests of the public.
It seems clear that the mill in question does not
sustain such a relation to the public, and therefore
does not have the power to exercise the right of
eminent domain.'

77 Ran. at 609.
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