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MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY.
The meeting was called to order by Chairperson Tim Carmody at 3:30 p.m. on February 18, 1998 in Room

313--S of the Capitol.

All members were present except: Representative Kline (excused)
Representative Powell (excused)
Representative Adkins (excused)
Representative Wilk (excused)

Committee staff present: Jerry Ann Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Jill Wolters, Revisor of Statutes
Jan Brasher, Committee Secretary

Conferees appearing before the committee: Representative Krehbiel
Bernie Nordling, Southwest Kansas Royalty Owners
Association
Kenneth Glenn
Jack Black, Attorney from Pratt, Kansas
Mark Betzen
Lee Thompson-written testimony only
George Barbee
Jeff Kennedy, Attorney, Northern Natural Gas Company
Ron Gaches, Pete McGill and Associates
Jay Henderson, Williams Company
Jack Glaves, Attorney, Southwest Gas Storage

Others attending: See attached list
The Chair called the meeting to order.

HB 2522 Condemnation: underground storage of natural gas; requirements;
interest taken; compensation

The Chair called on Representative Krehbeil to testify.

Representative Krehbeil testified in support of HB 2522. Representative Krehbeil stated that the purpose of
HB 2522 istoreview the eminent domain procedure as it relates to the condemnation of underground gas
storage reservoirs and to amend current law where appropriate to assure the protection of private property
rights. Representative Krehbeil referred to his written testimony and discussed the seven specific things to be
accomplished with HB 2522. Representative Krehbeil discussed the issues leading to the 1993 legislation
and he discussed the problems resulting from that legislation.

Representative Krehbeil referred to Exhibit 1, showing the location of facilities for Northern Natural Gas
Company. Exhibit 2 lists underground storage fields in Kansas that are currently used that do not exist in
productive gas fields. Representative Krehbeil stated that Exhibit 3 shows the Cunningham field, once a large
producer of natural gas whose fields cross county lines. Exhibit 4 is a close-up map of the Cunningham field
showing the use of surface for underground storage. Exhibit 5 shows a cross section of the underground
composition of the Cunningham field. (Attachment 1)

Representative Krehbeil referred to written testimony of Lee Thompson, Attorney with Triplett, Woolf &
Garretson, LLC which discusses the lack of clarity concerning retroactive application of K.S.A. 55-1210.
Mr. Thompson also discusses whether subsection ( ¢) of K.S.A. 55-1210 should be read apart from
subsections (a) and (b). (Attachment2)

Jack Black, Attorney, Pratt, Kansas testified in support of HB 2522. The conferee stated that he had

Unless specifically noted, the individual remarks recorded herein have not been transcribed
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recently been involved in litigation and is currently involved in an appeal of litigation which arose out of the
changes made in Article 12 of Chapter 55in 1993. The 1993 legislation was an attempt to remedy problems
perceived by the gas storage companies when their gas migrated from their storage formations. The conferee
stated that a number of inequalities have been encountered by the landowners due to the 1993 legislation. The
conferee discussed the practice of using the same rules of condemnation for land values in gas storage as are
used for highways. The conferee discussed negotiations with natural gas companies which were fair and then
negotiations with companies where the owner is not fairly compensated and does not have the funds to fight
the condemnation action. The conferee discussed the amount of pressure use to extract natural gas by some
companies and suggested that underground formations could be cracked due to excessive pressure. The
conferee discussed the amount of surface land that some companies take as being excessive. The conferee
suggested that the legislature should consider ways to convert the salt water around the storage fields into
fresh water. (Attachment3)

Kenneth Glenn testified in support of HB 2522. The conferee discussed his case with Northern Natural Gas
Company. The conferee stated that he was offered an $5 per acre lease. The conferee stated that the lease
would give Northern Natural Gas Company wide-open use of surface land. The conferee stated that if he
wanted to build a pond, or corral or any other improvement on his property, he would have to negotiate with
Northern Natural Gas Company.

Mark Betzen testified in support of HB 2522. The conferee stated that he operates an irrigated farm and his
concern is for maintaining pure water. The conferee discussed the salt water flushing process used by
underground gas storage facilities. The conferee stated that the rights of the landowners need to be
considered.

Bernie Nordling, Southwest Kansas Royalty Owners Association, testified in support of HB _2522. The
conferee stated that he is a practicing attorney from Hugoton. The conferee related information on the
background of the Southwest Kansas Royalty Owners Association. The conferee discussed the background
of HB 2522. The conferee stated that HB 2522 was introduced to solve some of the problems created by
SB 168 passed during the 1993 legislative session. The conferee noted that a correction of the statute
number should be made in his written testimony. The statute cited should be K.S.A. 55-1210 instead of
K.S.A. 12-1210. The conferee related further information regarding the history and case history relating to
underground storage issues. The conferee stated that the rights of the lessor and the obligation of the lessee
should be considered. (Attachment4)

Conferee Nordling and the Committee members discussed issues concerning Missouri and Oklahoma statutes,
and the Anderson case. Discussion regarding the definition of the interest taken followed. Conferee Black
described the Simpson formation. Questions regarding eminent domain and the criteria used to appraise
property were raised and discussed.

George Barbee introduced Jeff Kennedy, Attorney, Northern Natural Gas Company. Conferee Kennedy
testified in opposition to HB 2522. The conferee stated that HB 2522 would make significant changes to
current law with the deletion of the definition of “native gas,” and with the addition of a definition of “suitable
for underground storage of natural gas.” The Conferee Kennedy stated that the biggest problem with this bill
is with the certification process to find that gas can not escape from a particular formation. The conferee
stated that there is no way to make that determination. The conferee stated the distinction, as defined by the
legislature in 1951, between native and non-native gas is significant. The conferee stated that this bill will
delete all reference to “native gas” (Attachment5)

The Committee members and conferee discussed issues concerning Northern Natural Gas Company and
payments in Kingman and Pratt counties. The Committee members and conferee discussed both vertical and
lateral migration of natural gas. Issues concerning who should be protected when there is drilling activity
along the edge of a storage field were discussed.

Ron Gaches, Pete McGill and Associates, introduced Jay Henderson, Williams Company. Conferee
Henderson addressed his Company’s concerns regarding HB 2522. The conferee stated that this bill will be
detrimental to the citizens of Kansas and that this bill might discourage natural gas companies from further
investment in the state. The conferee stated that the current law is fair. The conferee stated that this bill will
move the title of natural gas away from the storage facilities. The conferee stated that this bill will encourage
drilling around the boundaries of storage fields. The conferee stated that this bill sets forth an unreasonable
standard for certification that the natural gas will not migrate. The conferee stated that there is a limited
number of storage sites in Kansas. The conferee discussed the interstate pipeline system and working gas
inventory. (Attachment6)

The Committee members and conferee discussed how the difference between native and stored gas was
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determined. There was discussion of the language referring to suitability of the reservoir and that the
condemnation process proceeds the determination of suitability. The Committee members and conferee
Henderson discussed gas migration and surface rights as well as the amount of compensation paid to
landowners. The Committee discussed with the conferee the monitoring of the pressure used in the gas
storage process. Conferee Henderson stated that the Natural Gas Companies must comply with FREC
regulations.

Jack Glaves, Attorney, Southwest Gas Storage, testified in opposition to HB 2522. The conferee related
information to the Committee on situations prior to the 1993 legislation. The conferee stated that

HB 2522 would revert Kansas law back to pre-1993 laws and have an effect on eminent domain laws. The
conferee stated that this bill will change the methodology of determining damages because it changes the way
damages are measured. The conferee discussed the problem of appraising the land to be used for storage.
The conferee discussed the Kansas eminent domain and seizure act. (Attachment7)

Conferee Glaves stated that on page 3, line 29 of the bill, the statute reference should be K.S.A. 55-1204
instead of K.S.A. 16-1204.

Conferee Glaves suggested that a comprehensive study been done on
HB 2522

The Chair closed the hearingon SB 2522.
The Chair adjourned the meeting at 5:50 p.m.

The next meeting is scheduled for February 18, 1998.
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Bullet Points of What H. B. 2522 Does

. Returns to the Rule of Capture as expressed in Union Gas Company v. Carnahan.

° Requires payment of rental value for the unauthorized past use of a reservoir that has
been filled with leaking gas. This must be done before condemnation is permitted or the
value will be determined in condemnation.

o Requires itemization of the interests being condemned for clarity in valuation.
o Limits the interest which can be condemned to a leasehold interest.
. Clarifies the meaning of the term “suitable” for gas storage purposes so it is clear that

communication between reservoirs cannot be deemed “suitable”for gas storage.

o Requires an independent study by the K. C. C. at the expense of the gas storage operator
to assure an impartial an unbiased determination.

. Allows condemnation proceeding to occur in one County where the proposed storage
system exists in more than one County. .
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HOUSE JUDICIARY COMMITTEE

TESTIMONY OF
ROBERT E. KREHBIEL
ON
H. B. 2522

February 18, 1998

PURPOSE OF H. B. 2522

The power of eminent domain may be delegated by the legislature to private corporations
which discharge a public duty, or are designed to promote the public convenience. The
legislature of this state has delegated that power to various entities including railroad companies,
public utility companies and other public service companies.

Private property cannot, however, be taken without “just compensation”. When the
legislature authorizes corporate entities to exercise the power of eminent domain it must assure
that the rights of Kansas property owners are adequately protected.

The purpose of H. B. 2522 is to review the eminent domain procedure as it relates to the
condemnation of underground gas storage reservoirs and to amend current law where
appropriate to assure the protection of private property rights.

- BACKGROUND

Storing natural gas in depleted underground reservoirs which were once productive of natural
gas has become a well accepted practice in the natural gas industry. Issues relating to the
underground storage of natural gas are not, however, the focus of most lawyers’ practices.
Therefore, I thought it might be necessary to briefly discuss the physical facts which lead to the
legal issues.

Attached to my testimony are several exhibits, taken from a K. C. C. Docket , which
simplify the explanation of facts. The first exhibit depicts an entire gas transportation system
beginning with production in West Texas through consumption in the major population centers
of the Northeast. Natural gas is transported by pipeline buried in the ground. There is no other
economically viable method of transporting natural gas. The power of eminent domain is often
utilized in the acquisition of pipeline right of way.

With the discovery of natural gas in abundance in the Hugoton Field natural gas soon proved
to be the fuel of choice for residential heating purposes. Natural gas is clean, cheap and
environmentally friendly. It quickly replaced coal and oil as the primary fuel for residential
heating. Soon the major population centers of the U. S. became dependent upon a plentiful and
reliable supply of natural gas to meet their home heating needs.

Above ground storage of natural gas was impossible so natural gas was simply left in the
reservoir where it was found until needed. Gas wells were shut in or production was greatly
curtailed during warm summer months with low consumer demand, and they were opened to full
blow during cold winter days to meet high consumer demand. There were times, however, when
demand exceeded the deliverablility of the wells on the system and the potential for human
hardship existed.
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Thus a public interest existed in obtaining economical gas storage which could accumulate
gas during off peak periods of demand for delivery during peak periods of demand. Underground
gas storage meets this need. The problem of meeting peak consumer demand for natural gas
could only be solved by the use of underground storage of gas. Depleted oil and gas fields were
being effectively converted into vast storage containers. However, suitable formations for
underground storage of natural gas do not exist in all states. A formation must possess a high
degree of porosity in order to accommodate large quantities of gas and must also possess a high
degree of permeability to allow the gas to be injected and withdrawn rapidly. In addition to
these requirements, the formation must be sufficiently sealed geologically to prevent migration
of the injected gas.

Kansas has proven to be a significant provider of underground gas storage formations. There
are twenty underground gas storage fields in Kansas currently in use. The second exhibit
attached to my testimony, which is a memorandum from Jim Hemmen on staff with the K C. C.,
will show you where those gas storage fields are located. They are located in most parts of
Kansas, including Johnson, Jefferson, and Leavenworth Counties as well as the more prolific
producing areas of Southwest Kansas.

The third exhibit is an example of an old gas producing field on the Kingman-Pratt County
line which has been converted to a gas storage field. The fourth exhibit is a land map of this
same field which illustrates the surface boundaries of the storage field, the well locations, of
which there are about 74 wells including 52 injection/withdrawal wells, the pipelines connecting
the system together and the compressor station. The final exhibit is a well log illustrating a
porous and permeable section of the upper Viola Formation about 4100 feet beneath the surface,
+ an impermeable Kinderhook shale on top of the Viola formation, and an impermeable Simpson
Shale at the base of the Viola formation. This formation, within the parameters of the surface
boundaries, constitutes a gas storage field which was determined by the K. C. C. to be suitable
for gas storage.

STATUTORY HISTORY

With the underground storage of natural gas there developed many legal problems involving
the interrelationship between a gas company or a storage operator and the owners of land or
mineral interests included within the storage reservoirs. Some of the most significant problems
relate to the acquisition of rights to the underground formation and title to the injected gas.

In the case of Strain v. Cities Service Gas Co., 148 Kan. 393, 83 P2d 124(1938), Cities
Service Gas Company had acquired gas storage lease agreements from all but one of the
landowners of the depleted South Welda Gas Field consisting of 4,000 acres. J. Phillip Strain
refused to lease his land and Cities proceeded to condemnation. Strain sought an injunction to
prevent the taking. The Court held that “the statute granting gas companies the right to condemn
land for pipeline purposes was not intended by the legislature to be so broad as to authorize a
natural gas public utility to condemn the entire subsurface of adjoining lands for the
underground storage of gas.”

Thus the power of eminent domain did not apply to the underground storage of natural gas
and gas companies were forced to negotiate private gas storage agreements with the appropriate
land owners. There was nothing to change the law of Kansas in this regard until 1951 when the
legislature enacted what is now K. S. A. 55-1201 through 1205 relating to the underground



storage of natural gas. These statutes create the power of eminent domain for any natural gas
public utility and are attached to my testimony for your reference. These statutes recognize the
public interest and welfare in utilizing underground gas storage and require, as a condition
precedent to exercising the power of eminent domain, that any natural gas public utility desiring
to exercise the power of eminent domain obtain a certificate from the K. C. C. setting out their
findings that 1) that the underground stratum or formation sought to be acquired is suitable for
the underground storage of natural gas and that its use for such purposes is in the public interest;
and, 2) the amount of recoverable oil and native gas, if any, remaining therein. Once a
certificate is obtained from the K. C. C. the natural gas public utility can utilize the
condemnation procedure set out in K. S. A. 26-501 through 516, the same statutes ordinarily
used for highway condemnation and other common condemnation purposes.

No cases were reported under these statutes for many years. It was not until stored natural
gas was discovered in areas not certificated by the K. C. C. that economically significant issues
reached the Supreme Court for consideration. Leaking underground gas storage systems raised
serious questions of title to the gas and damages to adjoining lands.

The first significant case to reach the Kansas Supreme Court was Anderson v. Beech Aircraft
Corp., 237 Kan. 336, 699 P2d 1023 (1985). This action pertains to the Stalnaker gas reservoir
underlying the Beech Aircraft Corporation’s land as well as the adjoining farm owned by
Lowell L. and Aileen R. Anderson. In years past native gas was produced from the Stalnaker
reservoir and after a substantial depletion thereof Beech Aircraft Corporation bought gas from
interstate pipelines and injected it through wells located on Beech’s property into the Stalnaker
reservoir where it was stored for later use by Beech in its plant. The Anderson’s leased their
farm for oil and gas to Avanti Petroleum which drilled a well into the Stalnaker reservoir on the
Anderson farm. Avanti was producing both native gas and gas previously injected for storage
by Beech in the Stalnaker reservoir. Anderson brought an action to quiet title, to recover
damages for slander of title and trespass, and for an accounting. The basic dispute was over the
ownership of non-native gas injected by Beech for gas storage and which the plaintiff now seeks
to produce. The Court recognized the Rule of Capture holding that natural gas in the ground is
part of the real estate until it is actually produced and severed, at which point it becomes
personalty. The Kansas Court cited a Kentucky case which analogized oil and gas to wild
animals to animals ferae naturae. It noted that ownership in birds and wild animals becomes
vested in the person capturing or reducing them to possession. However, when restored to the
natural wild and free state, the dominion and individual proprietorship of any person over them
is at an end and they resume their status as common property. The Kentucky Court concluded
that the gas company could not be liable for trespass because the gas company no longer owns
the gas.

The Kansas Court, after analyzing K. S. A. 55-1201 through 1205 stated that ““ in order to
carry out the legislative intent and to adopt a rule which will be fairest and most beneficial to the
people of this state...the law of capture should be applied”. “We are also convinced that by
applying the law of capture, as traditionally followed in this state, the court would be carrying
out the Kansas statutory scheme as set forth in K. S. A. 55-1201 et seq. Thus the plaintiff in
Beech could keep the gas which it was producing but could not recover damages resulting from
trespass and slander of title. The defendant, Beech Aircraft, lost its ownership of the stored gas
after injecting it into the reservoir in this case.

The Court in Anderson went on to say that “in the event the legislature should determine that



it would be in the best interests of the people of Kansas to adopt different legal principles to
regulate the storage of gas, that is a matter for future legislative action.”

But before legislative action occurred a second case of significance arose, Union Gas
Company v. Carnahan, 245 Kan. 80, (1986). In this case Union Gas had acquired the abandoned
wells in a depleted gas field and had obtained gas storage leases from area landowners. A
subsurface geological reservoir known as the “Squirrel” sandstone formation underlay lands in
Montgomery County, Kansas. The reservoir was a prolific producer of natural gas in the early
part of the century but became depleted by the 1940's. The Squirrel formation became a gas
storage reservoir known as the North Liberty Gas Storage Field. Union began injecting gas for
storage in the field in 1952. The Squirrel formation proved to be well suited for natural gas
storage, as it effectively accepted 4 billion cubic feet of gas with market value of $10 million.

But the boundaries of the Squirrel sandstone formation were not sufficiently defined. In 1954
Harold DeTars purchased land close to the north boundary of the field. For the next 13 years
Union unsuccessfully attempted to obtain a storage lease on the DeTar’s land because they were
concerned some of its injected gas was migrating there. As gas was injected into the center of
the storage field it pushed gas to the perimeter of the reservoir. In this case it was pushing gas
under the DeTar’s land and was re-pressuring old wells which had been drilled many years
earlier.

The decision in Anderson v. Beech created an opportunity for DeTars to produce injected gas
from the re-pressured wells. DeTars leased his land to an oil operator named Carnahan and they
completed two wells in the Squirrel sandstone formation with the obvious intention of tapping
the gas storage reservoir. But the trial court refused to grant a temporary injunction against
further production from the DeTar wells holding that Union had an adequate remedy at law
through condemnation pursuant to K. S. A. 55-1201 et seq. Thus on March 11, 1986, Union
finally decided to exercise its right as a natural gas public utility to condemn the DeTar
subsurface to which its injected gas had migrated. On January 13, 1986, the K. C. C. issued
Union a Certificate permitting Union to proceed to condemnation of the DeTar land.

But the Court continued to apply the Rule of Capture with respect to gas produced from the
DeTar’s land prior to January 13, 1986. The Court stated that “K. S. A. 55-1201 through 1205
was enacted in 1951 and was available to Union in 1952 when it first began using the Squirrel
sandstone formation for underground storage. Union chose not to use this remedy and thus
placed itself under the rule of Anderson. It is not entitled to recover for any of its gas produced
by the DeTars prior to January 13, 1986, the date of the Commission’s certificate.”

With respect to gas produced after January 13, 1986, the Court stated that “ since Union
established itself as a public utility and was authorized to store gas underground by the
Commission certificate issued January 13, 1986, it thereafter acquired a changed status. Its
operation was given official sanction and its gas was identified. Thereafter it became an
exception to the Rule of Capture expressed in Anderson.” Thus the Court allowed Union to set-
off the value of the gas taken after January 13, 1986, against the amount of the award in
condemnation to DeTars, but continued to apply the Rule of Capture to gas taken by DeTars
prior to January 13, 1986.

The decision in the Union Gas case was not satisfactory to some gas storage operators. When
a similar case of gas escaping from a storage unit arose in Elk County, the operator approached
the legislature with a bill which became law and is now found at K. S. A. 55-1210. The
effective date of this statute was July 1, 1993. This statute is also attached to my testimony for



your reference. The purpose of the statute is to abolish the Rule of Capture as it applies to
natural gas reduced to possession and then injected into underground reservoirs for gas storage,
no matter whether the reservoir has been certificated by the K. C. C. as suitable for gas storage.
55-1210(a) states that “all natural gas which has previously been reduced to possession, and
which is subsequently injected into underground storage fields, sands, reservoirs and facilities,
whether such storage rights were acquired by eminent domain or otherwise, shall at all times be
the property of the injector “...and (c) provides that where “ natural gas has migrated to
adjoining property or to a stratum..which has not been condemned or purchased...the injector
shall not lose title to or possession of such gas if such injector can prove by a preponderance of
the evidence that such gas was originally injected into the underground storage.” Clearly the
new statute changed the law in the Union Gas case which applied the Rule of Capture to any gas
produced prior to certification by the K. C. C. but the next question was whether it applied to gas
taken prior to July 1, 1993, the effective date of the statute, from an area not certificated by the
K. C. C.. That is the problem described in letter dated February 12, 1998, from Lee Thompson,
addressed to the Committee for your consideration.

With the exception of the situation cited by Lee Thompson the new section at K. S. A. 55-
1210 eliminated most problems relating to title to injected storage gas in favor of the operators
of natural gas storage systems. It did, however, create a whole new series of problems for
landowners whose property rights are being condemned and raises serious constitutional
questions as well as questions of fairness and just compensation. The purpose of H. B. 2522 is
to address those issues.

The trade-off in K. S. A. 55-1210 was to allow the injector to retain title to the injected gas
but required him to pay damages for allowing it to leak. form the defined storage unit. K. S. A.
55-1210 simply provides that the “owner of the stratum and the owner of the surface shall be
entitled to such compensation, including compensation for use of or damage to the surface or
substratum, as is provided by law.” That language sounded fair to the Energy Committee which
heard this bill in 1993 and the equities of retaining title to storage gas in the party who had borne
the cost of first reducing it to possession seemed fair as well. My own experience with
independent oil and gas operators has been that they are extraordinarily protective and respectful
of the private property rights of individual landowners and this bill would solve those problems.
That did not, however, prove to be the case. The primary shortcoming of this statute was that it
did not provide (for damages)by law. While the law was drafted as a result of apparent
intentional invasions of gas storage systems by adjoining operators the equities appeared to fall
clearly with the storage gas operators. But more recent cases of leaking storage gas are the result
of innocent exploration operations discovering that gas has either migrated beyond the
boundaries of the gas storage system or has leaked out of the formation it was supposed to be in
to a completely new and un-certificated formation. The exploration efforts are then lost to
condemnation and the landowner will discover that his land has been used for gas storage for
many years without compensation. The equities of this situation are considerably different than
in the case of the intentional taking.

ISS ADDRESSED BY H. B. 2522

Gas public utilities, now without fear of losing title to gas which might leak from its storage
system, can access adjoining lands, claim title to gas produced and condemn the acreage. The



gas public utility will then be allowed to set off any award in condemnation against any gas
recovered by the landowner or landowner’s lessee. But what of the adjoining landowner’s
rights? The Rule of Capture has been eliminated. He no longer owns the oil and gas which
migrates beneath his property. He cannot reduce it to possession and claim it as his own. Can
he now sue for trespass? If the gas storage company has been utilizing his property for many
years, charging customers for its use, can the landowner recover for the rental value of the
storage space? The exploratory value of his acreage is greatly reduced by the trespassing gas, his
right to the exclusive possession and quiet enjoyment of his land has been eliminated by
underground trespassing gas and the right to the use of his surface to the exclusion of all others
is overrun by pipelines, compressor stations, injection wells and drilling equipment. If the
trespass has gone on for many years the gas utility has enjoyed the free use of storage space, a
use for which it charges its consumers, without compensation to the landowner. In addition,
circulating storage gas will often flush valuable condensates from the reservoir walls, property
belonging to the landowner. Will the landowner be awarded just compensation for the loss of all
of these property rights? Not in condemnation. At least one district court ruled that landowners
could not recover for past damages in the condemnation proceeding. They would have to bring
a separate lawsuit in district court for trespass.

These issues are addressed in H. B. 2522:

1. In 1973 a natural gas public utility files an application with the K. C. C. to prove that the
Viola Formation underlying certain lands in Kingman and Pratt Counties is suitable for the .
storage of natural gas. The public utility’s expert witnesses will tell the K. C. C. that the Viola
formation is a separate and distinct reservoir and not in communication with any other. In the
absence of any evidence presented to the contrary the K. C. C. will authorize the public utility to
proceed with the injection of natural gas for storage purposes.

Twenty years later a landowner within the storage area will lease his ground to an oil operator
to drill into all formations except the Viola Formation. The oil operator then drills into the
Simpson Formation and completes a gas well. The gas storage operator then claims, contrary to
what it told the K. C. C. twenty years earlier, that the Simpson was actually in communication
with the Viola Formation and the gas which the oil operator had discovered was actually gas
which had been injected into the Viola Formation. The storage operator wants all the gas back
that is presently in the Simpson Formation and all the gas that the oil and gas producer had
produced from it. The gas storage operator will prove with a preponderance of the evidence that
the gas in the Viola was injected gas. The cost of expert witnesses to meet that burden of proof
will exceed $500,000. In most situations the landowner will not be financially capable of
defending his interests.

In addition data relevant to the Simpson formation will have been polluted after twenty years
of circulating gas. Injecting and withdrawing gas from a reservoir acts as a secondary recovery
method. Additional condensate will be stripped from the reservoir and collected at the surface.
The owner of the Simpson formation will not be paid for his interest. In some cases the recovery
will represent several million dollars worth of condensate and the storage operator will simply
keep this revenue.

It will also be scientifically impossible to determine what caused communication between the
Viola and Simpson formations. Fracture and acid treatments by the storage operator may have
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cause the communication or there may be some areas of limited porosity in the barrier shales,
But it will be impossible to determine with any degree of certainty.

H. B. 2522 will resolve these problems. Landowner’s will be entitled to the gas in place at
the time the K. C. C. certifies that the reservoir is suitable for gas storage. This will assure that
the gas storage operator will be certain that the proposed storage reservoir does not leak and
assure that an independent study will be accomplished. H. B. 2522 does this. It will return to the
Rule of Capture set forth in the Union Gas v. Carnahan.

2. The Statute at 55-1210 purports to trade off title to the gas for “damages provided by law”.
The problem with this language is that the statute did not go on to provide by law. Instead a
landowner is left to defend a condemnation action with a court that is unwilling to consider
damages resulting from the past value of the use of storage space or trespass. The landowner
must then sue in district court based on common law trespass and unjust enrichment. Counsel
for the gas public will promptly remove the case to federal district court which, when coupled
with the extraordinary costs of expert witnesses necessary to prove these complex issues will
leave most landowners without a remedy. The practical aspects of K. S. A. 55-1210 is to allow
the gas public utility to use the threat of condemnation as a hammer to acquire the bulk of the
acreage trespassed upon from passive landowners for minimal compensation. The landowners
who do not settle will be condemned without having been paid damages and they will have to
bring a separate lawsuit to attempt to recover those damages. A few landowners who are
financially capable will do this. The rest will accept the award in condemnation. This reselts in
awards in three different amounts for landowners in the same area. This is not acceptable
procedure and breeds contempt for the law and lawyers. H. B 2522 resolves this. It simply
requires that settling damages for past use and trespass be a condition precedent to
condemnation and if it cannot be negotiated it becomes a part of the condemnation award.

3. Inaddition H. B 2522 clanifies the meaning of the term “suitable™ as it applies to a gas
storage reservoir. It should be made clear that suitable does not simply mean that if you put gas
in a reservoir you can get it back out. It should be clear that the injection of gas should not
pollute adjoining reservoirs in the area. H. B. 2522 clarifies this by defining suitable to mean a
separate and distinct stratum or formation from which natural gas cannot escape.

4. Where the storage area exists in more than one county condemnation proceedings should
proceed in the county where the majority of the land is located. When two groups of appraisers
determine values substantially different awards will result for landowners in the same area. This
fosters disrespect for the appraisal process and for the procedure of the Court. H. B. 2522 will
make this minor change in current law.

5. A question common to the general area of the law of eminent domain is what type of interest
in the realty does the condemnor receive? This question has particular relevance to
condemnation for underground storage of natural gas because the statutes are silent upon this
point. H. B 2522 will define the interest to be condemned as a leasehold interest and not a fee
interest. This will allow the landowner to retain title to any condensates flushed from his
underground reservoir on a leasehold basis and assure that large volumes of condensate are not
simply handed to the gas storage operator without compensation. In one Kansas storage field



over 100,000 barrels of condensate was flushed from the storage reservoir with the circulation of
storage gas. This represents a value of $2 million, depending on the price of oil, a substantial
property interest which may well escape valuation in condemnation proceedings. H. B. 2522
will allow the landowner to receive a lessor’s share of this production.

6. The surface interests to be condemned should be delineated, defined and valued in
condemnation. Allowing the condemnation of an open easement for surface uses would allow
the gas storage operator to utilize whatever part of the surface he might choose. Such a right to
an open easement is the power to totally consume the property and should be compensated with
the payment of fair market value of the full fee interest. This will not likely be awarded in
condemnation as the appraisers will simply be advised that only certain lines will be laid and
only certain wells will be drilled when in fact, the operator is condemning the right to lay as
many lines and drill as many wells as they might care to. Such a right, whether exercised or not,
is tantamount to taking a fee interest. Condemnation should clearly define the interests being
acquired and should not exceed the needs of the storage operator.

Thank you very much for the opportunity to address this important issue. I will try to answer any
questions which you might have.

(4
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Kansas Corporation Commission

Bill Graves, Governor  Timothy E. McKee, Chair  Susan M. Seltsam, Commissioner John Wine, Commissioner
Judith McConnell, Executive Director David J. Heinemann, General Counsel

MEMORANDUM
DATE: January 3, 1997
TO: Theresa James - Adams & Malone
FROM: Jim Hemmen ; Z/

Here is the information which you requested by telephone earlier today.

RE: Underground Storage Fields In Kansas That Are Currently In Use O D&é&%

Storage Field County In Which Owner/ Approx. Year
Name Situated Operator Put In Service

Adolf Barton Natural Gas 1964
Clearinghouse

Cunningham Pratt Northern Natural 1978

Lyons Rice Northern Natural 1971

Boehm Morton Colorado Interstate 1979
Gas Company

Richfield Morton Richfield Gas Storage 1992
System, Inc.

Elk City Elk , Williams Natural Gas NHA 19572
Company

South Welda Anderson Williams Natural Gas NA 1937
Company

North Welda Anderson Williams Natural Gas MR 1934
Company

Colony-Welda Anderson Williams Natural Gas NA j943
Company

EXHIBIT 2

M.L Korphage, Conservation Division Director
Conservation Division, Wichita State Office Building, 130 S. Market, Room 2078, Wichita, Kansas 67202-3802 (316) 337-6200

2-
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January 3, 1997

Page 2
Storage Field County In Which Owner/ Approx. Year
Name Situated Operator Put In Service
McLouth Jefferson/ Williams Natural Gas DA 1954
Leavenworth Company

Craig Johnson Williams Natural Gas PNA— 193/
Company

Alden Rice Williams Natural Gas NA 1960
Company

Konold, East Pratt Natural Gas Clearinghouse 1991

Buffalo Wilson United Cities Gas Storage 1965
Company

Fredonia Wilson United Cities Gas Storage ~ N/A
Company

Liberty Montgomery United Cities Gas Storage 1963
Company

Liberty, South Montgomery/ United Cities Gas Storage 1963

Labette Company

Yaggy Reno Western Resources Corp. 1994

Borchers Meade Southwest Gas Storage 1974
Company

Brehm Pratt Western Resources Corp. 1981

There are (I think) two inactive gas storage fields currently in existence.

Hope that this helps

| /3~
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COMPOSITE TYPE LOG
CUNNINGHAM GAS STORAGE FIELD

RINCGAMAN CAND PRATT COUNTIES, & ANSAS
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TOP VIOLA CARB.
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UNDERGROUND STORAGE OF NATURAL Gas

35-1203

possession of such container by any person other
than the owner having his or her name, mark,
initials, or other identitying device thereon, or a
person authorized in writing by such owner shall
and is hereby declared to be presumptive evi-
dence of the unlawful use, filling or refilling, or
trafficking in of such liquefied petroleum gas
containers.

History: L. 1951, ch. 332, § 4 July 1.
Law BReview and Bar Journal References:

1953-55 survey of law of evidence, Spencer A. Gard, 4
K.L.R. 272, 273 (1935).

55-1105. Same; penalty. Any person vi-
olating the provisions of this act shall be guilty
of a misdemeanor, and upon conviction thereof
shall be punished by a fine of not more than five
hundred dollars ($500) or by imprisonment for
not more than six (6) months or by both such
fine and imprisonment in the discretion of the

L. 1951, ch. 332, § 5; July 1.

Article 12.—UNDERGROUND STORAGE
OF NATURAL GAS

Law Review and Bar Journal References:

Act prior to L. 1963, ch. 234 [see 26-501 to 26-316], men-
tioned in comment on condemnation of underground res-
ervoirs for storage of natural gas, 11 K.L.R. 380, 381 (1963).
. *“The Rule of Capture Applied to the Underground Storage
of Natural Gas—aAnderson v. Beech Aireraft Corp.,” Tanya

: ] Treadway, 34 K.L.R. 801, 805, 807, 813 (1986).

.. “Survey of Kansas Oil and Gas Law {1988-1992),” Phillip

* E. DeLaTorre, 41 K.L.R. 691, 717 (1993).

! $5-1201. Definitions. As used in this act
(a) “underground storage” shall mean stor-

.3ge in a subsurface stratum or formation of the

earth,
" (b) “natural gas” shall mean gas either while
its original state or after the same has been

processed by removal therefrom of component
parts not essential to its use for light and fuel;
() “native gas” shall mean gas which has not
been previously withdrawn from the earth;

(d) “natural gas public utility” shall mean any
person, firm or corporation authorized to do
pbusiness in this state and engaged in the business

transporting or distributing natural gas by
‘i" 2 foof ‘jlipeh'nes into, within or through this
e for

timate public use;

e) “commission” shall mean the state cor-
Oration commission.

History: L. 1951, ch. 268, § 1; June 30.

Research and Practice Aids:

Gas = 2.

C.].S. Gas § 3 et seq.

CASE ANNOTATIONS

1. Intent of act allows condemnation for storage by public
utility; defendant must contract for right to store. Anderson
v. Beech Aircraft Corp., 237 K. 336, 347, 699 p.2d 1023
(1985).

2. "Date of taking” hereunder controlled by 26-307 which
states interest appropriated vests upon payment of appraisers’
award and costs. Union Gas System. Inc. v. Carnahan, 245
K. 80, 87, 774 P.2d 962 (1989).

3. Natural gas owned and stored for resale by public util-
ities determined tax-exempt inventory under Kan. Const., art.
11, § 1. Colorado Interstate Gas Co. v. Board of Morton
County Comm'rs, 247 K. 634, 655, 302 P.2d 584 (1990).

4. Mentioned in discussion of denial of declaratory judg-
ment for title to underground natural gas. Reese Exploration
v. Williams Narural Gas, 983 F.2d 1514, 1516, 1523 (1992).

53-1202. Public interest and welfare.
The underground storage of natural gas which
promotes conservation thereof, which permits
the building of reserves for orderly withdrawal in
periods of peak demand, which makes more
readily available our natural gas resources to the
domestc, commercial and industrial consumers
of this state, and which provides a better year-
round market to the various gas fields, promotes
the public interest and welfare of this state.

Therefore in the manner hereinafter provided
the commission may find and determine that the
underground storage of natural gas as herein-
before defined is in the public interest.

History: L. 1951, ch. 268, § 2; June 30.
Law Review and Bar Journal References:

Condemnation of underground reservoirs for storage of
natural gas, 11 K.L.R. 380 (1963).

CASE ANNOTATIONS
1. Natural gas owned and stored for resale by public util-
ities determined tax-exempt inventory under Kan. Const., art.
11, § 1. Colorado Interstate Gas Co. v. Board of Morton
County Comm'rs, 247 K. 634, 662, 802 P.2d 584 (1990).

55-1203. Appropriation of certain
property. Any natural gas public utility may ap-
propriate for its use for the underground storage
of natural gas any subsurface stratum or for-
mation in any land which the commission shall
have found to be suitable and in the public in-
terest for the underground storage of natural gas,
and in connection therewith may appropriate
such other interests in property as may be re-
quired adequately to examine, prepare, maintain
and operate such underground natural gas stor-
age facilities. The right of appropriation hereby
granted shall be without prejudice to the rights
of the owner of said lands or of other rights or

311
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55-1204

OIL AND GAS

interests therein to drill or bore through the un-
derground stratum or formation so appropriated
in such manner as shall comply with orders, rules
and regulations of the commission issued for the
purpose of protecting underground storage strata
or formations against pollution and against the
escape of natural gas therefrom and shall be
without prejudice to the rights of the owner of
said lands or other rights or interests therein as
to all other uses thereof.

History: L. 1951, ch. 268, § 3; June 30.
Law Review and Bar Journal References:

Compared with the model act and condemnation statutes
of other states in comment on condemnation of underground
reservoirs for storage of natural gas, 11 K.L.R. 380, 383
(1963).

“The Rule of Capture Applied to the Underground Storage

of Natural Gas—Anderson v. Beech Aircraft Corp.,” Tanya
J. Treadway, 34 K.L.R. 801, 805, 807, 813 (1986).

53-1204. Underground storage of nat-
ural gas; certificate of commission; notice
and hearing; assessment of costs; disposition
of moneys. (a) Any natural gas public utility de-
siring to exercise the right of eminent domain as
to any property for use for underground storage
of natural gas shall, as a condition precedent to
the filing of its petition in the district court, ob-
tain from the commission a certificate setting out
findings of the commission:

(1) That the underground stratum or for-
mation sought to be acquired is suitable for the
underground storage of natural gas and that its
use for such purposes is in the public interest;
and

(2) the amount of recoverable oil and native
gas, if any, remaining therein.

(b) The commission shall issue no such cer-
tificate untl after public hearing is had on ap-
plication and upon reasonable notice to inter-
ested parties in accordance with the provisions
of the Kansas administrative procedure act. Sub-
ject to the provisions of K.S.A. 55-143 and
amendments thereto, the applicant shall be as-
sessed an amount equal to all or any part of the
costs of such proceedings and the applicant shall
pay the amount so assessed.

(c) All provisions of K.S.A. 66-106, 66-118a,
66-118h, 66-118¢c, 66-118d, 66-118e, 66-118j and
66-118k or any amendments thereto shall be ap-
plicable to all proceedings of the commission un-
der K.S.A. 55-1201 to 55-1206, inclusive, and acts
amendatory thereof or supplemental thereto.

(d) The state corporation commission shall
remit all moneys received by or for it for costs

assessed under this section to the state treasurer
at least monthly. Upon receipt of each such re-
mittance, the state treasurer shall deposit the en-
tire amount thereof in the state treasury and the
same shall be credited to the conservation fee
fund created by K.S.A. 55-143 and amendments
thereto.

History: L. 1951, ch. 268, § 4; L. 1978, ch.
211, § 9; L. 1986, ch. 202, § 6; L. 1988, ch. 356,
§ 173; July 1, 1989.

Law Review and Bar Journal References:

Compared with condemnation statutes of other states in
comment on condemnation of underground reservoirs for
storage of natural gas, 11 K.L.R. 380, 381, 387 (1563).

“The Rule of Capture Applied to the Underground Starage

of Natural Gas—Anderson v. Beech Aircraft Corp.,” Tanya
J. Treadway, 34 K.L.R. 801, 805, 807, 813 (1986).

CASE ANNOTATIONS
1. Natural gas utility exempted from rule of recapture only
after receiving certificate hereunder. Union Gas System, Inc.
v. Carnahan, 245 K. 80, 774 P.2d 962 (1989).

33-1205. Eminent domain procedure.
Any natural gas public utility, having first ob-
tained a certificate from the commission as here-
inbefore provided, desiring to exercise the right
of eminent domain for the purpose of acquiring
property for the underground storage of natural
gas shall do so in the manner provided in K.S.A.
26-501 to 26-516, inclusive. The petitioner shall
file the certificate of the commission as a part of
its petition and no order by the court granting
said petition shall be entered without such cer-
tificate being filed therewith. The appraisers in
awarding damages hereunder shall also take into
consideration the amounts of recoverable oil and
native gas remaining in the property sought to
be appropriated and for such purposes shall re-
ceive as prima facie evidence of such amounts
the findings of the commission with reference
thereta.

History: L. 1951, ch. 268, § 5; L. 1963, ch.

234, § 79; Jan. 1, 1964.

Law Review and Bar Journal References:
Survey of law of oil and gas, William R. Scott, 12 K.L.R.
297, 303 (1963).

CASE ANNOTATIONS
1. Method of determining compensation for condemnation
of underground gas storage reservoirs examined. Union Gas
System, Inc. v. Carnahan, 245 K. 80, 91, 774 P.2d 962 (1989).

55-1206.
History: L. 1951, ch. 268, § 6; Repealed, L.
1963, ch. 234, § 103; Jan. 1, 1964.

55-1207. Leasing of state-owned lands
for underground storage of natural gas; con-
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UNDERGROUND STORAGE OF NATURAL GaAS

25-1210

ditions. The director of the state department of
administration, with the approval of the state fi-
nance council, may lease to a person, firm or cor-
poration lands owned by the state of Kansas for
the underground storage of patural gas by such
person, firm or corporation. All such leases shall
be on such terms and conditions as the director
of the state department of administration, with
the approval of the state finance council, shall
prescribe: Provided, That every such lease shall
be for a period of twenty (20) years and as long
thereafter as said lands are actually used by the
lessee or its assignees for the underground stor-
age of natural gas. Every such lease shall describe
the subsurface stratum or formation in said lands
which is to be utilized for such storage. Any lease
granted pursuant to the provisions of this section
shall be without prejudice to the rights of the
state as the owner of said lands, or any lessee of
the oil and gas rights thereof, to develop other
subsurface strata or formations so leased in such
manner as will comply with existing or hereafter
promulgated rules and regulations of the state
corporation commission issued for the purpose
of protecting underground gas storage stratum or
formation as provided by K.S.A. 55-1203, or acts
amendatory thereof or supplemental thereto.

All proceeds of such leases shall be paid into
the state treasury and the state treasurer shall
credit the same to the general fund of the state.
Provided, That the proceeds of any such leases
which shall be derived from the lease of lands
which are held by the state of Kansas for the use
and benefit of a state institution shall be kept by
the state treasurer in a separate fund for the use
and benefit of said state institution under rules
and regulations adopted by the state agency hav-
ing control and management of such state insti-
tution.

History: L. 1961, ch. 420, § 1; March 23.
Research and Practice Aids:

Mines and Minerais = 3.

C.J.S. Mines and Minerals §§ 128-130.

Law Review and Bar Journal References:

Compared with condemnation statutes of other states in
comment on condemnation of underpround reservoirs for
storage of natural gas, 11 K.L.R. 380, 383 (1963).

“The Rule of Capture Applied to the Underground Storage

of Natural Gas—Anderson v. Beech Aircraft Corp.,” Tanya
J- TreadWay, 34 K.L.R. 801, 805, 807, 813 (1986).

35-1208. Abandonment of under-
ground natural gas storage facility; notifi-
cation; hearings by corporation commission.
(a) When the owner of an underground natural

gas storage facility has permanently abandoned
the storage facility and that facility was certifi-
cated by the state corporation commission pur-
suant to K.5.A. 55-1201 et seg., the owner shall
file with the commission a notice of abandon-
ment. If any such storage facility was certificated
pursuant to federal authority, the owner shall file
a copy of any federal abandonment authority with

e commission. Unless such notice of abandon-
ment authority has been filed with the commis-
sion, there shall be a presumption that the stor-
age facility and all rights associated with it remain
as certificated. In either case the owner shall file
an instrument with the register of deeds office
in the appropriate county or counties, stating that
such storage has ceased and, except in cases in
which the owner of the storage facility has pur-
chased the fee, that the ownership of all property
acquired by the owner, both mineral and surface,
has reverted to those who owned the property at
the time of the acquisition or their heirs, suc-
Cessors or assigns.

(b) The state corporation commission may
conduct an administrative hearing pursuant to
the Kansas administrative procedures act upon
application for abandonment of an underground
natural gas storage facility if such facility was cer-
tificated by the commission.

History: L. 1993, ch. 101, § 1; July 1.

33-1209. Plat map of location of un-
derground natural gas facility required. The
owner of an underground natural gas storage fa-
cility shall provide to the state corporation com-
mission a plat map identifying the location of
such facility and a description of the geological
formation or formations to be used for storage.

History: L. 1993, ch. 101, § 2 July 1.

33-1210. Property rights to injected
natural gas established. (a) All natural gas
which has previously been reduced to possession,
and which is subsequently injected into under-
ground storage fields, sands, reservoirs and fa-
cilities, whether such storage rights were ac-
quired by eminent domain or otherwise, shall at
all imes be the property of the injector, such
injector’s heirs, successors or assigns, whether
owned by the injector or stored under contract.

(b) In no event shall such gas be subject to
the right of the owner of the surface of such
lands or of any mineral interest therein, under
which such gas storage fields, sands, reservoirs
and facilities lie, or of any person, other than the

/£ |}
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55-1301

OIL AND GAS

injector, such injector’s heirs, successors and as-
signs, to produce, take, reduce to possession, ei-
ther by means of the law of capture or otherwise,
waste, or otherwise interfere with or exercise any
control over such gas. Nothing in this subsection
shall be deemed to affect the right of the owner
of the surface of such lands or of any mineral
interest therein to drill or bore through the un-
derground storage fields, sands, reservoirs and
facilities in such a manner as will protect such
fields, sand, reservoirs and facilities against pol-
lution and the escape of the natural gas being
stored.

(c) With regard to natural gas that has mi-
grated to adjoining property or to a stratum, or
portion thereof, which has not been condemned
as allowed by law or otherwise purchased:

(1) The injector, such injector’s heirs, suc-
cessors and assigns shall not lose title to or pos-
session of such gas if such injector, such injector’s
heirs, successors or assigns can prove by a pre-
ponderance of the evidence that such gas was
originally injected into the underground storage.

(2) The injector, such injector’s heirs, suc-
cessors and assigns, shall have the right to con-
duct such tests on any existing wells on adjoining
property, at such injector’s sole risk and expense
including, but not limited to, the value of any lost
production of other than the injector’s gas, as
may be reasonable to determine ownership of
such gas.

(3)  The owner of the stratum and the owner
of the surface shall be entitled to such compen-
sation, including compensation for use of or dam-
age to the surface or substratum, as is provided
by law, and shall be entitled to recovery of all
costs and expenses, including reasonable attorney
fees, if litigation is necessary to enforce any rights
under this subsection (c) and the injector does
not prevail.

(cﬁ The injector, such injector’s heirs, suc-
cessors and assigns shall have the right to compel
compliance with this section by injunction or
other appropriate relief by application to a court
of competent jurisdiction.

History: L. 1993, ch. 102, § 1; July L.

Article 13.—UNITIZATION

Law Review and Bar Journal References:

Discussion of reservoir unitization criteria and mineral in-
terest owners who can compel unitization, Emest E. Smith,
16 K.L.R. 567 to 583 (1968).

Discussion of procedures for unitization order, Emest E.
Smith, 17 KL.R. 133 to 146 (1969).

“Qil and Gas: The Corporation Commission’s Role in Eval-

uating the Prudence of Operations in Statutory Unitization,”
Richard A. Forster, 24 W.L.]. 191 (1984). ""
CASE ANNOTATIONS 5
1. Compulsory unitization law construed in detail Parkin
v. Kansas Corporation Comm'n, 234 K. 394, 677 P.2d 99
(1984). ‘

55-1301. Additional powers and duties
of the state corporation commission. In ad-
dition to the jurisdiction, powers and duties con-
ferred or imposed upon the state corporation
commission, herein called “commission,” by ar-
ticles 6 and 7 of chapter 55 of the Kansas Statutes
Annotated, with respect to the prevention of
waste and the conservation of oil and gas and the
protection of the correlative rights of persons en-
titled to share in the production thereof, the
commission shall for said purposes have, and it
shall be its duty to exercise, the further jurisdic-
ton, powers and duties conferred or imposed
upon it by this act.

History: L. 1967, ch. 209, § L; July 1.
Research and Practice Aids:

Mines and Minerals = 92.78 et seq.
C.].5. Mines and Minerals § 230.

CASE ANNOTATIONS

1. Act mentioned; inclusion of a %7 mineral interest in a
unit under 55-701 et seq. not forced unitization of remaining
interest. Mobil Oil Corp. v. Kansas Corporation Commission,
227 K. 554, 604, 610, 611, 612, 617, 608 P.2d 1325.

2. Compulsorv unitization law (55-1301 through 55-1315)
construed in detail. Parkin v. Kansas Corporation Comm'n,
234 K. 994, 677 P.2d 991 (1984). :

3. Defeasible term mineral interest divided between unit-
ized and excluded operations; nonproduction on excluded
portion terminated interest thereon. Edmonston v. Home
State Oil & Gas Corp., 629 F.Supp. 620, 621 (1986).

4. Cited; extension of term mineral interest covering sev-
eral tracts where one tract unitized determined and certified
{60-3201 et seq.). Edmonston v. Home Stake Oil & Gas
Corp., 243 K. 376, 762 P.2d 176 (1988).

55-1302. Definitions. Except where the
context otherwise requires, the terms used or de-
fined in articles 6 and 7 of chapter 55 of the
Kansas Statutes Annotated shall have the same
meaning when used in this act. The term “pool”
as herein used shall mean an underground ac-
cumulation of oil and gas in a single and separate
natural reservoir characterized by a single pres-
sure system so that production from one part of

the pool affects the reservoir pressure throughout

its extent. The term “oil and gas” shall mean
crude oil, natural gas, casinghead 1gas, conden-
sate, or any combination thereof. The term
“waste,” in addition to its meaning as used in ar-
ticles 6 and 7 of chapter 55 of the Kansas Statutes
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26-202

EMINENT DOMAIN

CASE ANNOTATIONS
L. Land of historical interest taken by state is for publ;
use. State, ex rel., v, Kemp, 124 K.
Affirmed: 278 U.S. 192, 49 S.Ct. 160, 73 L.Ed. 259.
2. Cited in discussing various eminent domain statute
{dissenting opinion). Moore v, Kansas Turnpike Authority
181 K. 841, 850, 317 P.2d 384,

26-302.

History: L. 1921,
26-302; Repealed, L.
13, 1975.

CASE ANNOTATIONS
1. Legislature declared land of historical interest; taken
for public use. State, ex rel., v. Kemp, 124 K, 716, 261
P. 556. Affirmed: 278 U.S. 192, 49 5.Ct. 160, 73 L.Ed.

259,
26-303, 26.204.
History: L. 1921, ch. 271, §§ 3, 4. R.S.
1923, 26-303, 26-304; Repealed, L. 1963, ch.
234, § 103; Jan. 1, 1964,

26-305, 26.306.

History: L. 1921, ch. 271, 8§ 5, 6; R. S.
1923, 26-305, 26-306; Repealed, L. 1974, ch.
364, § 40; Jan. 13, 1975.

Article 4. —STONE QUARRIES

26-401. Procedure for taking stones.
Whenever in the prosecution of any public
works by the state, or in the erection of public
buildings under the authority of the state, it
shall be necessarv to take any stone or stones
from any stone quarry for the purpose of erect.
ing such building, the same may be taken and
appropriated in the same manner as is pro-

vided by K.S.A. 26-50] to 26-316, inclusive.
History: L. 1863, ch. 80, § 1; G.S. 1868,

ch. 106, § 1; R.S. 1923, 26-401; L. 1963, ch.
234, § 75; Jan. 1, 1964,
Research and Practice Aids:

Eminent Domain e 45,

C.].5. Eminent Domain § 65 et seq.

26-402, Damages paid by contractor.
The contractor or contractors for such works
shall in all cases pay the damages which shall
be assessed.

History: L. 1865, ch. 80, § 2; Feb. 22. G.5.
1868, ch. 108, § 2; R.S. 1923, 26-402.

Article 5.—PROCEDURE ACT

Cross References to Related Sections: fi

Constitutional provisions relati
eminent domain
article 12, § 4.

Condemnation of lan
state historical society,

ng to right to exercise
by certain corporations, see Kan. Const.,

ds under jurisdiction and control of
see 73-2714.

316

716, 261 P. 536.

ch. 271, §2;R.S. 1923,
1974, ch. 364, § 40; Jan.

other than court costs. Gault v. Board
missioners, 208 K. 378,

neyv's fee. Schwartz v.
208 K. 844, 847,

Law Review and Bar Journal References:

c 1963 act explored and analyzed, Marion Beatty, =
J.B.AK. 125 (1963). "

omments on Practice and Procedure in Eminen De
S main,” Raymond L. Spring, 35 [.B.A.K. 7 (1966). ;
4 “Railroad Right of Way: The Real Property Interes; .-:
Kansas,” Tim Pittman, 25 W.L.J. 327, 335 {1986). 3
“What is Eminent Domain and How Dg You Do
Claire X. McKurdy and Nina M. Thompson, §1 J.K.B.4
No. 9, 26, 27 (1992). (Reprinted at 6] J.K.B.A. No, i
24 (1992)). ;

®
26-501. Eminent domain procedure:
venue. (a) The procedure for exercising emj.
nent domain as set forth in K.5.A. 26-501 to:
26-516, inclusive, shall be followed in all pro-
ceedings. (b) The proceedings shall be broy
by filing a verified petition in the district coyre.
the county in which the real estate is sit-
uated, except if it be an entire tract situated:
in two (2) or more counties, the Proceedings
may be brought in any county in which any-
tract or parts thereof is situated. v 4
History:
1964.

Cross References to Related Sections:

Venue provisions of code of civil procedure, see § (a)
of 60-601.

TO--
t

£

L. 1963, ch. 234, § I; Jan. |

bl

]

Research and Practice Aids:
Eminent Domain e 173, 191(1).

C.].S. Eminent Domain §§ 233, 251 et seq.

Law Review and Ba
Survey of the law
204 (1963).

r Journal References: E
of damages, David Prager, 12 X.L.R;

CASE ANNOTATIONS G
L. Proceedings not judicial in nature until appeal is filed:
injunction landowner’s reljef. Urban Renewal Agency v.
Decker, 197 Kk, 157, 415 P.2d 373,
2. Public utility, in absence of bad faith, fraud or abuse
of discretion, may determine amount of land needed to
be taken for its lawfu] purposes. Shelor v. Western Power
& Gas Co., 202 K. 428, 449 P.2d 591. o
3. Failure of city to comply with statutory duties (13-
1018, 13-1020) does not preclude aggrieved property
awner from bringing inverse condemnation action on im-
plied contract. Lugx v. City of Topeka, 204 K. 179, 181,
183, 460 P.2d 541. o
4. Eminent domain procedure prescribed under this
and succeeding section; 68-413 merely designates interests
which' highway commissio
Commission v. Magre, 204 K. 502, 504, 464 P.2d 188. -
5. Tract of land having leasehold interest dismissed from
condemnation proceeding; lessee’s rights. State Highway
Commission v. Bullard, 208 K. 558, 359, 560, 493 P..".d‘
186. ’
8. Eminent domain statute
or allowance of attorn

0 e 2 N 1 AR AT G s P B € o s

contains no specific provision
ey fees and expenses of litigation,.

of County Com-,
493 P.2d 23s8. I
authority for allowance of attor-
Western Power & Gas Co., Inc.,
849, 494 P.2d 11]3.

7. Statute contains no
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ournal Referen,.,;

. ; i f eminent domain procedure can-
d analyzed, Marion Beg e Constitutionality o e p ¢

& be raised where question moot. Thompson v. Kansas
power & Light Co., 208 K. 869, 870, 494 P.2d 1092.
This and succeeding sections cited in construing sec-
3 (12-811) concerning purchase of corporate utility plant
= iration of franchise. City of Kiowa v. Central Tel-
e 5 Utilities Corparation, 213 K. 169, 172, 315 P.2d

‘e and Procedure in Eminens i
ing, 35 J.B.A.K. 7 (1955??“5
y: The Real Property Interpe
5 W.L.J. 327, 336 (1986), 4
main and How Do You ‘-
Nina M. Thompson, 6] I.E
eprinted at 61 .K.3_5.

‘;.“ Action instituted hereunder: provision for attorney
96 under 26-309 remedial: applied to actions pending.
ers v. State Highway Commission, 214 K. 630, 631,
P.2d 341.
|- Act applied: injunction proceeding against electric
no abuse of discretion; trial court’s findings re-
and affirmed. Concerned Citizens, United, [nc. v.
Power and Light Co., 215 K. 218, 226, 523 P.2d

i
2nt domain proceqfs
edure for exercising
forth in K.S.A. 26.50¢
all be followed in all
ceedings shall be byg
tition in the district
ch the real estate is
> an entire tract sityg
ounties, the proceedi;
ny county in which 2%
is situated. R
- ch. 234, § 1, Jan.

Proceeding in nature of inverse condemnation; land-
ership jury question: verdict upheld. Wittke v. Kusel,
K. 403, 524 P.2d 774.
13. Proceedings hereunder not forum for litigation of
t of exercise of eminent domain or extent thereof.
sas Gas & Electric Co. v. Winn, 227 K. 101, 103,
605 P.2d 125.
4. Trial court did not abuse discretion in excluding
dence of specific value of leasehold interest but allowing
nce thereof as factor in arriving at value. City of
hattan v. Kent, 228 K. 313, 618 P.2d 1180.
. District court without jurisdiction to enlarge appeal
period of 26-308. City of Kansas City v. Crestmoore
Powns, Inc., T K.A.2d 315, 518, 644 P.2d 494 (1982).
16. Condemnor allowed reasonable discretion to deter-
necessity for taking of land for lawful corporate pur-
poses. Steele v. Missouri Pacific R.R. Co., 232 X. 855,
856, 862, 659 P.2d 217 (1983).
2+17. Proceedings hereunder not forum for litigation over
ht to exercise eminent domain or extent thereof. In re
Condemnation of Land for State Highway Purposes, 235
K. 676, 678, 680, 683 P.2d 247 (1984).
8. Condemnation proceeding does not provide forum
for' litigating right to exercise eminent domain or extent
Ethereof. Murray v. Kansas Dept. of Transportation, 239
s 23, 716 P.2d 340 (1986).
{7 19. Dismissal without prejudice for procedural reasons
owed immediately by new proceeding as not consti-
tating abandonment (26-307) examined. Baard of Osborne
*County Comm'rs v. Kulich, 245 K. 107, 774 P.2d 980
989).
... 20. Allocation of condemnation award between long-
term lessee and landowners examined. Citv of Topeka v.
'gsmce of Mays, 245 K. 546, 549, 781 P.2d 721 (1989).

'96.502.
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Contents of petition. A petition
shall include allegations of (1) the authority for
and the purpose of the taking; (2) a description
of each lot, parcel or tract of land and the
nature of the interest to be taken; (3) insofar
- a5 their interests are to be taken (a) the name
of any owner and all lienholders of record, and
“(b) the name of any partv in possession. Such
petition shall be verified by affidavit. Upon the
filing of such petition the court by order shall
: the time when the same will be taken up.
i No defect in form which does not impair sub-

1y acquire. State Highway?H

502, 504, 464 P.2d 188.
LOI'd interest dismissed from -
2e’s rights. State Highway
. 558, 359, 560, 493 P.2d |

ntains ne specific provision
ind expenses of litigation,.
- Board of County Com-
2d 238.

31

stantial rights of the parties shall invalidate any
proceeding.

History: L. 1963, ch. 234, § 2; Jan. 1,
1964.

Research and Practice Aids:
Eminent Domain e 191(1) et seq.
C.J.5. Eminent Domain § 251 et seq.

CASE ANNOTATIONS

l. Compensation is based on full use condemned as
described in condemner’s petition and considered by ap-
praisers. Diefenbach v. State Highway Commission. 195
K. 445, 407 P.2d 228.

2. Duty to ascertain parties; owners, lienholders of rec-
ord and those in possession. Dotson v. State Highway
Commission, 198 K. 671, 674, 675, 426 P.2d 138.

3. The only obligation as to parties insofar as the con-
demner is concerned is to name in the petition the owners
and all lienholders of record and the name of any party
in possession. Morgan v. City of Overland Park, 207 K.
188, 193, 483 P.2d 1079.

4. Act applied; injunction proceeding against electric
utility; no abuse of discretion; trial court’s findings re-
viewed and affirmed. Concerned Citizens, United, Inc. v.
Kansas Power and Light Co., 215 K. 218, 226, 323 P.2d
795.

5. Compensation for actual rights acquired rather than
rights actually used, taking through exercise of police
power examined. Hudson v. City of Shawnee, 245 K. 221,
225, 777 P.2d 800 (1989).

6. Exercise of police power as noncompensable noted;
closing all access as unreasonable determined. Hudson v.
City of Shawnee, 246 X. 395, 400, 790 P.2d 933 (1590).
(Modifying 245 K. 221, 777 P.2d 800 (1989)).

26-303. Eminent domain procedure; no-
tice. The plaintiff shall cause to be published
once in a newspaper of general circulation in
the county where the lands are situated a no-
tice of the proceeding at least nine (9) days in
advance of the date fixed by the court for con-
sideration of the petition and appointment of
appraisers, and shall at least seven (7) days
before such date mail to each interested party
as named in K.5.A. 26-302 and whose address
is known or can with reasonable diligence be
ascertained a copy of such publication notice
and petition insofar as it relates to his interest.
No defect in any notice or in the service
thereof shall invalidate any proceedings.

History: L. 1963, ch. 234, § 3; L. 1969,
ch. 195,§ 1; July 1.

Research and Practice Aids:

Eminent Domain « 180, 181.
C.].S. Eminent Domain §§ 242, 243, 244,

Law Review and Bar Journal References:
Court delay, George S. Reynolds, 12 W.L.]J. 16 (1972).
Survey of Kansas law on real and personal property
(1965-1969), 18 K.L.R. 427, 436 (1970).

CASE ANNOTATIONS
L. Duty of condemner to ascertain parties. Dotson v.
State Highway Commission, 198 K. 671, 674, 426 P.2d
138.

-
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2. Section complied with; condemnees bound by the
notice. Unified School District v. Turk, 219 K. 655, 659,
660, 349 P.2d 382.

3. Where appraisers’ report filed after date fixed by
court, parties have 30 days thereafter to appeal. City of
Shawnee v. Webb, 236 K. 504, 305. 307, 694 P.2d 896.
(1985).

26-504. Same: findings; order appointing
appraisers; duties; appeals to supreme court,
when. If the judge finds from the petition: (1)
the plaintiff has the power of eminent domain;
and (2) the taking is necessary to the lawful
corporate purposes of the plaintiff, he shall en-
ter an order appointing three (3) disinterested
householders of the county in which the pe-
tition is filed to view and appraise the value
of the lots and parcels of land found to be
necessary, and to determine the damages to
the interested parties resulting from the taking.
Such order shall also fix the time for the filing
of the appraisers’ report, and such time for
filing shall not be later than twenty (20) days
after the entry of such order: Provided, For
good cause shown, the court may extend the
time for filing by a subsequent order. The
granting of an order determining that the plain-
tiff has the power of eminent domain and that
the taking is necessarv to the lawful corporate
purposes of the plaintiff shall not be considered
a final order for the purpose of appeal to the
supreme court, but an order denying the pe-
tition shall be considered such a final order.

Appeals to the supreme court may be taken
from any final order under the provisions of
this act. Such appeals shall be prosecuted in
like manner as other appeals and shall take
precedence over other cases, except cases of
a like character and other cases in which pref-
erence is granted bv statute.

History: L. 1963, ch. 234, § 4; Jan. 1,
1964.

Research and Practice Aids:
Eminent Domain e= 228, 234(5), 238(2).
C.J.5. Eminent Domain §§ 293, 303, 350.

CASE ANNOTATIONS

1. Determination of necessity and authority inquest
only; injunction landowner's relief. Urban Renewal Agency
v. Decker, 197 K. 157, 158, 415 P.2d 373.

2. Applied; dismissal of tract of land in proceeding did
not impliedly authorize application of code of civil pro-
cedure. State Highwav Commission v. Bullard, 208 K. 538,
560, 493 P.2d 196.

3. Allowance of attornev’s fee requires clear statutory
authority. Schwartz v. Western Power & Gas Ca., Inc.,
208 K. 844, 849, 850, 494 P.2d 1113.

4. Date fixed by judge for filing appraiser's report is
date from which appeal time computed, regardless of when
report is delivered. Urban Renewal Agency v. Reed, 211
K. 705, 706, 708, 508 P.2d 1227.

—

5. Act applied; injunction proceeding against electrip
utility; no abuse of discretion; trial court's ﬁndings re-
viewed and affirmed. Concerned Citizens, United, [ne,
Kansas Power and Light Co., 215 K. 218, 226, 523 p o
53,

6. Court had no power to correct, modify or dmend
award following appeal or time for appeal. Unified School
District v. Turk, 219 K. 655, 657, 658, 549 P.od 882,

7. Determination that taking of land is necessary tq |aw.
ful corporate purposes made by district court from alle-
gations of petition. Steele v. Missouri Pacific R.R. Cal
232 K. 855, 857, 858, 863, 659 P.2d 217 (1983). ’

8. Condemner’s rights acquired and compensation tg
landowner considered. Barcus v. City of Kansas City, 8
K.A.2d 306, 507, 661 P.2d 806 (1983).

9. Cited in holding 60-2102 does not provide for appeals
in original eminent domain proceedings. In re Condem-
nation of Land for State Highway Purposes, 235 K. 678,
682, 633 P.2d 247 (1984).

10. Appeal of eminent domain proceedings under §g.
2102(b); original proceeding in eminent domain not truly
classed as litigation. Razook v. Kemp, 236 K. 156, 159,
680 P.2d 376 (1984).

L1. Where appraisers’ report filed after date fired by
court, parties have 30 days thereafter to appeal. City of
Shawnee v. Webb, 236 K. 504, 505, 507, 694 P.2d 896
(1985).

12. Method of determining compensation for condem-
nation of underground gas storage reservoirs examined.,
Union Gas System, Inc. v. Carnahan, 245 K. 80, 85, 91,
774 P.2d 962 (1989).

13. City not permitted to complain about what it must
pay for taking for a future intended use. Van Hom v, City
of Kansas City, 249 K. 404, 405, 409, 319 P.2d 624 (1991),

26-505. Same; appraisers’ oath, instruc-
tions, reports and notification to condemner;
notice to interested persons by condemner;
fees and expenses. After the appraisers are ap-
pointed they shall take an oath to faithfully
discharge their duties as appraisers. The judge
shall instruct them to the effect that they are
officers of the court and not representatives of
the plaintiff or any other party, that they are
to receive their instructions only from the
judge, and he shall instruct them as to the
nature of their duties and authority, and as to
the basis, manner and measure of ascertaining
the value of the land taken and damages re-
sulting therefrom. The instructions shall be in
writing. Upon the completion of their work the
appraisers shall file their report in the office
of the clerk of the district court and the ap-
praisers shall thereupon notify the condemner
of such filing. The condemner shall, within
three (3) days after receiving such notice, mail
a written notice of the filing of such report to
every person who owns any interest in any of
the property being taken, if the address of such
person is known, and shall file in the office of
the clerk of the district court an affidavit show-
ing proof of the mailing of such notice. The
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History: L. 1963, ch. 234, § 5; L. 1968,

§ 138, § 1; July 1.

h and Practice Aids:
R Eiinent Domain o= 229, 233. 234(5).
| J.S. Eminent Domain §§ 277, 295. -303.

A CASE ANNOTATIONS

- Applied: dismissal of tract of land in proceeding did
jmpliedly authorize application of code of civil pro-
re. State Highway Commission v. Bullard, 208 K. 538,
493 P.2d 196.

Allowance of attornev’s fee requires clear statutory
itv. Schwartz v. Western Power & Gas Co., Inc.,
. 844, 350, 494 P.2d 1113.

g9 Date fixed by judge for filing appraiser’s report is
‘from which appeal time computed, regardless of when
rt is delivered. Urban Renewal Agency v. Reed, 211
¥105, 708, 709, 508 P.2d 1227.

24" Constructive notice provisions complied with; effect
of actual notice. Unified Schoel District v. Turk, 219 K,
g5, 659, 549 P.2d 882.

26-506. Same; view of lands by apprais-
ers. (a) Notice, time, place and manner of hear-
ing. The appraisers shall, after they have been
orn, and instructed by the judge, make their
ppraisal and assessment of damages, by actual
view of the lands to be taken and of the tracts
of which thev are a part, and bv hearing of
oral or written testimonv from the plaintiff and
each interested partv as named in K.5.A. 26-
£502. Such testimony shall be given at a public
zhearing held in the countv where the action
Is pending at a time and place fixed by the
cappraisers. Notice of the hearing shall be
mailed at least ten (10) davs in advance thereof
to the plaintiff and to each partv named in the
petition if their address is known or can with
reasonable diligence be ascertained, and by
one publication in a newspaper of general cir-
culation in each county where the lands are
situated at least ten (10) davs in advance of the
hearing. In case of failure to meet on the day
designated in the notice, the appraisers may
“ meet on the following day without further no-
. tice; but in case of failure to meet on either
of said days, a new notice shall be required.
A hearing begun pursuant to proper notice may
be continued or adjourned from day to day
and from place to place until the hearing with
respect to all properties involved in the action

been concluded.

(b) Form of notice. The notice of hearing
shall be in substantially the following form:

IN THE DistaicT CourT oF County, Kansas.
: Plaintiff, vcs. ——____ Defendant,

Notice is hereby given that the undersigned appraisers

appointed by the court, will, in accordance with the pro-
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In eminent domain not pa
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tort filed after date fixed §
thereafter to appeal. City
304, 505, 307, 3
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visions of this act, hold a public hearing on all matters
pertaining to their appraisal of compensation and the as-
sessment of damages for the taking of the lands or interests
therein sought to be taken by the plaintiff in the above
entitled matter covering the following described lands (de-
scription of lands). Such hearing will commence at
o'clock —M. on the day of )
19 at or on the following day
without further notice, and may be continued thereafter
from day to day or place to place until the same is con-
cluded with respect to all properties involved in the action,
Any party may present either oral or written testimony at
such hearing.

You are further notified that the court has set the __
day of 19 for the filing of the
awards of these appraisers with the clerk of the court, and
any party dissatisfied with the award may appeal therefrom
as by law permitted within thirty days from the day of
filing.

Appraisers.
L. 1963, ch. 234, § 6; Jan. 1,

History:
1964.
Research and Practice Aids:

Eminent Domain & 231, 232.
C.].S. Eminent Domain §§ 279, 296, 298.

CASE ANNOTATIONS

L. Duty of condemner to ascertain parties. Daotson v.
State Highway Commission, 198 K. 671, 674, 426 P.2d
138.

2. Date fixed by judge for filing appraiser’s report is
date from which appeal time computed, regardless of when
report is delivered. Urban Renewal Agency v. Reed, 211
K. 705, 706, 708, 508 P.2d 1227.

3. Constructive notice provisions complied with; effect
of actual notice. Unified School District v. Turk, 219 K.
633, 659, 349 P.2d 882.

26-507. Same; payment of award and
vesting of rights; abandonment. (a) Payment of
award; vesting of rights. If the plaintiff desires
to continue with the proceeding as to particular
tracts it shall, within thirty (30) days from the
time the appraisers’ report is filed pay to the
clerk of the district court the amount of the
appraisers’ award as to those particular tracts
and court costs accrued to date, including ap-
praisers’ fees. Such payment shall be without
prejudice to plaintiff's right to appeal from the
appraisers’ award. Upon such payment being
made the title, easement or interest appropri-
ated in the land condemned shall thereupon
immediately vest in the plaintiff, and it shall
be entitled to the immediate possession of the
land to the extent necessary for the purpose
for which taken and consistent with the title,
easement or interest condemned. The plaintiff
shall be entitled to all the remedies provided
by law for the securing of such possession.

(b) Abandonment. If the plaintiff does not
make the payment prescribed in subsection (a)
hereof for any of the tracts described in the
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petiuon, within thirty (30) days, from the time
the appraisers’ report is filed, the condemna-
tion is abandoned as to those tracts, and judg-
ment for costs, including the appraisers’ fees
together with judgment in favor of the defen-
dant for his reasonable expenses incurred in
defense of the action, shall be entered against
the plaintiff. After such payment is made by
the plaintiff to the clerk of the court, as pro-
vided in subsection (a) hereof, the proceedings
as to those tracts for which payment has been
made can only be abandoned by the mutual
consent of the plaintiff and the parties inter-
ested in the award.

History: L. 1963, ch. 234, § 7; Jan. 1,
1964.
Research and Practice Aids:

Eminent Domain & 74, 76, 246(3).
C.].5. Eminent Domain §§ 186 et seq., 336.

Law Review and Bar Journal References:
Survey of the law of damages, David Prager, 12 K.L.R.
204 (1963).

CASE ANNOTATIONS

1. Exercise of motion to dismiss: does not impliedly
inject code of civil procedure inta condemnation proceed-
ings. State Highway Commission v, Bullard, 208 K. 558,
560, 361, 493 P.2d 196.

2. Referred to: court had no authority to modify or
amend award after appeal or time for appeal. Unified
School District v. Turk, 219 K. 653, 658, 349 P.2d 382.

3. Writ of assistance applied for hereunder by condem-
nor; condemnation proceeding not forum for litigation over
right of exercise of eminent domain or extent thereof,
Kansas Gas & Electric Co. v. Winn, 227 K. 101, 102,
107, 605 P.2d 125.

4. Dismissal of condemnation action by city after pur-
chase of property by agreement with owner does not con-
stitute abandonment permitting defendant lessee to
recover reasonable expenses in defense of action. City of
Westwood v. M & M 0il Co., 6 K.A.2d 48, 49, 626 P.2d
817.

3. If proceeding is dismissed by condemning authority
prior to filing of appraiser's report, landowner not entitled
to attorney fees and costs. In re Condemnation of Land
by the City of Mission v. Bennett, 7 K.A.2d 621, 622,
624, 649 P.2d 106 (1982).

6. “Date of taking” under 53-1201 controlled by pro-
visions herein. Union Gas Svstem, Ine. v. Carnahan, 245
K. 80, 88, 774 P.2d 962 (1989).

7. Dismissal without prejudice for procedural reasons
followed immediately by new proceeding does not con.
stitute abandonment. Board of Osborne County Comm'’rs
v. Kulich, 245 K. 107, 110, 774 P.2d 980 (1989).

8. Defendant’s attorneyv fees based on quantum meruit
assessed against city when condemnation proceedings
abandoned after appraisers filed reports. City of Wichita
v. BG Products, Inc., 252 K. 367, 369, 845 P.2d ‘49
(1993).

26-308. Appeal from award; notice to
parties affected. If the plaintiff, or any defen-
dant, is dissatisfied with the award of the ap-
praisers, he may, within thirty (30) days after

EMINEN
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e
the filing of the appraisers’ report, appeal

the award by filing a written notice of appegq]
with the clerk of the district court. [n the event
any parties shall perfect an appeal, copieg of
such notice of appeal shall be mailed to g
parties affected by such appeal, within '
(3) days after the date of the perfection theregf,
An appeal by the plaintiff or any defendan
shall bring the issue of damages to all interegt
[interests] in the tract before the court for tria]
de novo. The appeal shall be docketed a5 a
civil action and tried as any other civil actiop,
Provided, however, The only issue to be de.
termined therein shall be that of just compep.

sation to be paid for the land or right therejy -

taken at the time of the taking and for any
other damages allowable by law.

History: L. 1963, ch. 234, § 8; L. 168,
ch. 138, § 2; July 1. .

Research and Practice Aids:
Eminent Domain & 238(1).
C.].S. Eminent Domain §§ 343, 346.

Law Review and Bar Journal References:
Survey of Kansas law on real and personal property
(1965-1969), 18 K.L.R. 427, 436 (1970). :
“Administrative Law: The Kansas Commission on Civil
Rights—True De Novo Review Arrives,” Samuel D,
Ogelby, 16 W.L.J. 161, 163 (1976).
“Judicial Review of Administrative Action—Kansas Per-
spectives,” David L. Ryan, 19 W.L.]J. 423, 433 (1980).

CASE ANNOTATIONS )
1. Considered in appeal from award. Diefenbach v.
State Highway Commission, 195 K. 445, 450, 407 P.2d

2. Appeal from award by one party raises issue of dam<
ages to all interests. Datson v. State Highway Commission,
198 K. 671, 573, 426 P.2d 138.

3. The phrase “tried as any ather civil action” applies -

to presentation of facts on appeal, not to formation of
pleadings; eminent domain statute forms the issue and
takes the place of pleadings. City of Wellington v. Miller,
200 K. 651, 652, 438 P.2d 33. 5

4. No dismissal without prejudice of appeal in condem-
nation proceeding; when one party appeals, other parties
are in position of cross-appellants and appeal cannot be
discussed over objection of any person having interest in

the land. City of Wellington v. Miller, 200 K. 651, 652,_'

653, 438 P.2d 53.
5. Docketing of an appeal as a civil action not changed

by amendment. State Highway Commission v. Lee, 207

K. 284, 290, 485 P.2d 310.

6. Limitation on appeal from award does not apply to
determination of disputes as to distribution between co-’

owners. Urban Renewal Agency v. Naegele Outdoor Ad-
vertising Co., 208 -K. 210, 212, 214, 215, 216, 491 P.2d
886.

7. Motion to dismiss as to certain tract of land; pro-
cedural; motion to intervene by leaseholder not allowed.

State Highway Commission v, Bullard, 208 K. 558, 560,

493 P.2d 196. 7
8. Date fixed by judge for filing appraiser’s report is
date from which appeal time computed, regardless of when
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report is delivered. Urban Renewal Agency v. Reed, 211
K. 705, 706, 308 P.2d 1227.

9. Appeal hereunder: 26-509 construed; attorney fees
allowed where action commenced on date section became
offective. Fellers v. State Highway Commission, 214 K.
630, 631, 322 7.2d 341.

10. Court had no power to correct, modify or amend
award following appeal or time for appeal. Unified School
District v. Turk. 219 K. 633, 657, 349 P.2d 882.

1l. Compensable damages for taking access to motel;
paral evidence upheld. Kohn Enterprises, Inc. v. City of
Overland Park, 221 K. 230, 233, 539 p.2d 771.

12. Method of establishing value of property upheld; no
abuse of discretion in admission of testimony or evidence.
Ellis v. Citv of Kansas City, 225 K. 168, 175, 389 P.2d
552.

13. Trial court did not abuse discretion in excluding
evidence of specific value of leasehold interest but allowing
evidence thereof as factor in arriving at value. City of
Manhattan v. Kent, 228 K. 513, 516, 517, 519, 320, 618
p.2d 1180.

14. District court without jurisdiction to enlarge appeal
period of this section. City of Kansas City v. Crestmoore
Downs, Inc., T K.A.2d 515, 516, 517, 518, 644 P.2d 494
(1982).

15. Evidence of biological hazard of high-voltage utility
line did not relate to determination of compensation.
Meinhardt v. Kansas Power & Light Co., 8 K.A.2d 471,
472, 661 P.2d 820 (1983).

16. Proposed expert testimony concerning harmful bi-
ological effects of electricity from overhead power lines
excluded. Meinhardt v. Kansas Power & Light Co., 8
K.A.2d 471, 472, 661 P.2d 320 (1983).

17. Court rulings prior to appeal providing trial de novo
not res judicata to reconsideration of issues at de novo
trial. U.S.D. No. 464 v. Porter, 234 K. 690, 692, 693,

76 P.2d 84 (1984).

18. Where appraisers’ report filed after date fixed by
court. parties have 30 days thereaiter to appeal. City of
Shawnee v. Webb, 236 K. 504, 505, 307, 694 P.2d 896
(1983).

19. Before compensation question submitted to jury,
court must find that taking was.lv eminent domain. Smail
v. Kemp, 240 K. 113, 116, 727 P.2d 904 (1986).

20. Method of determining compensation for condem-
nation of underground gas storage reservoirs examined.
Union Gas Svstem. Inc. v. Carnahan, 243 K. 80, 36, 91,
774 P.2d 962 (1989).

21. Method of determining compensation for condem-
nation examined. Board of Sedgwick Countv Comm'rs v.
Kiser Living Trust, 230 K. 84, 86, 91, 825 P.2d 130 (1992).

26.5309. Same; assignment for trial on
appeal; attorney fees, when. In an action on
appeal the court shall assign the case for trial
to a jury, or to a master in accordance with
K.S.A. 60-253, or acts amendatory thereof or
supplemental thereto. Whenever the plaintiff
condemner shall appeal the award of court ap-
pointed appraisers, and the jury renders a ver-
dict for the landowmers in an amount greater
than said appraisers’ award, the court may al-
low as court costs an amount to be paid to the
landowner’s attornev as attornev fees.

History: L. 1963, ch. 234, § 9; L. 1969,
ch. 196, § 1. L. 1972, ch. 148, § 1; July 1.

Revisor's Note:

Consideration of contingent fee contract in awarding at-
torney fees, see Kansas Benchbook, Kansas Judicial Coun-
cil, p. 130.

Research and Practice Aids:
Eminent Domain &= 238(6), 229.
C.].S. Eminent Domain §§ 281, 360 et seq., 372.

Law Review and Bar Journal References:
“Recovery of Attorney Fees in Kansas,” Mark A. Fur-
ney, 18 W.L.]. 335, 349, 558 (1979).

CASE ANNOTATIONS

1. Right to court costs did not accrue until jury rendered
verdict; provisions remedial; factors considered. City of
Wichita v. Chapman, 214 K. 375, 576, 579, 383, 385, 587,
588, 521 P.2d 589.

2. Provisions of section providing for attorney fees re-
medial; application to actions pending when section be-
came effective. Fellers v. State Highway Commission, 214
K. 630, 631, 632, 522 P.2d 341.

3. Mentioned; trial court erred in awarding attorney fees
to landowners who were appealing parties. In re Central
Kansas Electric Coop., Inc., 224 K. 308, 319, 582 P.2d
228.

4. Statute applicable only to condemnation appeals from
appraisers awards under 26-301 et seq.; legislature has
not provided for attorney fees in inverse condemnation
cases. Herman v. City of Wichita, 228 K. 63, 71, 72, 612
P.2d 3588.

5. Cited in considering allowance of attorney fees under
59-1504. In re Estate of Robinson, 236 K. 431, 438, 439,
690 P.2d 383 (1984).

6. Award of attorney fees in land condemnation action
discretionary and limited. U.S. v. 1,197.29 Acres of Land,
759 F.Supp. 728, 734 (1991).

7. Attorney fees may be awarded in a jury trial or bench
trial. Board of Sedgwick County Comm'rs v. Kiser Living
Trust, 250 K. 84, 86, 38, 91, 105, 107, 108, 825 P.2d 130
(1999).

26.510. Appeal from award; notice; with-
drawal of payment. (a) The clerk of the district
court shall notify the defendants within 15 days
that the plaintiff has paid the amount of the
appraisers award pursuant to K.S.A. 26-507,
and amendments thereto.

(b) The defendants may by order of the
judge and without prejudice to their right of
appeal withdraw the amount paid to the clerk
of the court as their interests are determined
by the appraisers’ report.

History: L. 1963, ch. 234, § 10; L. 1989,
ch. 112, § 1; July 1. :
Research and Practice Aids:

Eminent Domain &= 238(7).
C.].S. Eminent Domain § 366 et seq.

26-511. Interest on final judgment. (a) If
the compensation finally awarded on appeal ex-
ceeds the amount of money paid to the clerk
of the court pursuant to K.S.A. 26-507, the
judge shall enter judgment against the plaintiff
for the amount of the deficiency, with interest.
If the compensation finally awarded on appeal

321




|
1l
B
|
|

26-31"

EMINENT D AIN

is less than the amount paid to the clerk of
the court pursuant to K.S.A. 26-307, the judge
shall enter judgment in favor of the plaintiff
for the return of the difference, with interest.

(b) If the money paid to the clerk of the
court under K.S.A. 26-507 is paid before July
1, 1982, the judgment shall bear interest as
follows:

(1) On and after the date of the payment
to the clerk and before Julv 1, 1982, at the
rate of 6% per annum; and

(2) on and after July 1, 1982, and undil the
date the judgment is paid, at the rate provided
by K.S.A. 16-204 and amendments thereto.

(c) If the money paid to the clerk of the
court under K.5.A. 26-307 is paid on or after
July 1, 1982, the judgment shall bear interest,
on and after the date of the pavment to the
clerk and until the date the judgment is paid,
at the rate provided by K.S.A. 16-204 and
amendments thereto.

History: L. 1963, ch. 234, § 11; L. 1982,
ch. 88, § 2; July 1.

Research and Practice Aids:

Eminent Domain = 238(7).
C.I.S. Eminent Domain § 366 et seq.

CASE ANNOTATIONS

L. Specific reference to interest on eminent domain
judgments controls gver general provision. Schwartz v.
Western Power & Gas Co., Inc., 208 K. 844, 851, 494
P.2d 1113.

2. Special statute applicable only to condemnation ap-
peals taken under eminent domain procedure act, 26-301
et seq. Herman v. Citv of Wichita, 228 K. 63, 68, 69,
612 P.2d 588.

3. Determination of rate of post-judgment interest.
Meinhardt v. Kansas Power & Light Co., 8 K.A.2d 471,
473, 661 P.2d 820 (1983).

4. Applicability of 16-204 regarding postjudgment in-
terest rate noted. Evans v. Provident Life & Accident Ins.

-» 15 K.A.2d 97, 112, 803 P.2d 1033 (1991).

26-312. Same; making surveys and lo-
cation. The prospective condemner or its
agents may enter upon the land and make ex.
aminations, surveys and maps thereof, and
such entry shall constitute no cause of action
in favor of the owners of the land, except for
actual damages thereto.

History: L. 1963, ch. 234, § 12; Jan. 1,
1964. '

Research and Practice Aids:

Eminent Domain & 77.
C.J.S. Eminent Domain § 192.

26:513. Same; compensation. (a) Neces-
sity. Private property shall not be taken or
damaged for public use without Jjust compen-
sation.

—_—

(b) Taking entire tract. If the entire trae
of land or interest therein is taken, the Mesg. 1
ure of compensation is the value of the Prop. 4
erty or interest at the time of the taking, . 3

() Partial taking. if only a part of 5 tract
of land or interest is taken, the compensatioy, §
and measure of damages are the difference be, #
tween the value of the entire property or jn. %
terest immediately before the taking, and the 3
value of that portion of the tract on interes; 3
remaining immediately after the taking.

(d) Factors to be considered. In ascertain. 3
ing the amount of compensation and damage; §
as above defined, the following factors, withoyt 3
restriction because of enumeration, shall he 3
given censideration if shown to exist but they %
are not to be considered as separate items of :
damages, but are to be considered only as they :
affect the total compensation and damage un.
der the provisions of subsections (b) and (c) of
this section:

L. The most advantageous use to which the
property is reasonably adaptable.

2. Access to the property remaining.

3. Appearance of the property remaining,
if appearance is an element of value in con-
nection with any use for which the property
is reasonably adaptable.

4. Productivity, convenience, use to be
made of the property taken, or use of the prop-
erty remaining.

5. View, ventilation and light, to the extent
that they are beneficial attributes to the use
of which the remaining property is devoted or
to which it is reasonably adaptable.

6. Severance or division of a tract, whether
the severance is initial or is in aggravation of
a previous severance; changes of grade and loss
or impairment of access by means of underpass
or overpass incidental to changing the char-
acter or design of an existing improvement be-
ing considered as in aggravation of a previous
severance, if in connection with the taking of
additional land and needed to make the change
in the improvement. s

7. Loss of trees and shrubbery to the ex-
tent that they affect the value of the land taken,
and to the extent that their loss impairs the
value of the land remaining.

8. Cost of new fences or loss of fences and
the cost of replacing them with fences of like
quality, to the extent that such loss affects the
value of the property remaining.

9. Destruction of a legal nonconforming
use.
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e
10. Damage to property abutting on a

right-of-way due to change of grade where ac-
companied by a taldng of land.
11. Proximity of new improvement to im-
rovements remaining on condemnee’s land.
12. Loss of or damage to growing crops.
13. That the property could be or had been
adapted to a use which was profitably carried

14. Cost of new drains or loss of drains and
the cost of replacing them with drains of like
quality, to the extent that such loss affects the
value of the property remaining.

" ;.15. Cost of new private roads or passage-
- ways or loss of private roads or passageways

and the cost of replacing them with private
roads or passageways of like quality, to the
extent that such loss affects the value of the
property remaining.
. History: L. 1963, ch. 234, § 13; L. 1969,
ch. 196, § 2; July 1.

Research and Practice Aids:
. Eminent Domain <= 69, 126(1).
C.].S. Eminent Domain §§ 96, 136 et seq.

Law Review and Bar Journal References:

“The Eminent Domain Procedure Act,” Marion Beatty,
32 J.B.A.X. 130 (1964).

1969 Kansas Legislature—A Review of Enactment,”
Robert F. Bennett, 38 [.B.A.K. 89, 127 (1969).

Survey of Kansas law on real and personal property
(1965-1969), 18 K.L.R. 427, 436 (1970).

Elimination of nonconforming uses; mobile homes in
Kansas, Gerald E. Hertach, 20 K.L.R. 87, 107 (1971).

“Lateral Support—An Inversely Con-demnable Property
Right,” George A. Gaitas, 13W.L.J. 248, 249, 251 (1974).

Attorney General's Opinions:

Annexation of lands located in water districts; title to
facilities; agreement; compensation. 85-166.

Condemnation in cities; authority to condemn property
which includes burial plot. 86-46.

Eminent domain; procedure act: human remains; com-
pensation. 88-73.

CASE ANNOTATIONS

1. Doctrine of burden of proof not applicable to con-
demnation proceedings. City of Wichita v. Jennings, 199
K. 621, 626, 433 P.2d 351.

2. Subsection (c) considered; verdict of jury was “within
the range” of the evidence. Kansas State Highway Com-
nl;fjsion v. Roepke, 200 K. 660, 663, 665, 666, 438 P.2d

2

3. Compensation is necessary replacement in taking of
property of one governmental agency by another. City of
Wichita v. Unified School District No. 259, 201 K. 110,
439 P.2d 162.

4. Evidence establishing value of entire property before
taking was properly taken. Humphries v. State Highway
Commission, 201 K. 544, 546, 349, 442 P.2d 475.

3. No error in permitting landowner’'s witnesses to tes-
tify as to separate items of damage resulting from partial
taking. Dibble v. State Highway Commission, 204 K. 111,
112, 460 P.2d 3584.

6. Cost of removal by lessee of personalty from leased
premises for reasonable distance is not compensable ele-
ment of damage. City of Manhattan v. Eriksen, 204 K.
150, 153, 154, 155, 460 P.2d 322.

7. Applied; 68413 does not provide procedure for ex-
ercising right of eminent domain, but merely designates
interests which highway commission may acquire through
such procedure. State Highway Commission v. Moore, 204
K. 502, 504, 464 P.2d 188.

8. Cost of removal by lessee of his personalty not an
element of damage for which compensation is allowed.
Phillips Petroleum Co. v. Bradley, 205 K. 242, 248, 468
P.2d 95.

9. Subsection (c) mentioned in determining rights of
condemner in eminent domain proceeding (dissenting
opinion). City of Bonner Springs v. Coleman, 206 K. 689,
700, 481 P.2d 950.

10. Legisiature intent relating to just compensation and
market value (dissenting opinion). State Highway Com-
mission v. Lee, 207 K. 284, 313, 485 P.2d 310.

11. Where plaintiff establishes no “before” and “after”
value, verdict not within range established by defendant
cannot stand. City of Wichita v. May’s Company, Inc.,
212 K. 153, 155, 156, 310 P.2d 184.

12. Mentioned; no misconduct in awarding damages
where jury added experts’ estimated values and divided
total obtained by number of experts. Hogue v. Kansas
Power & Light Co., 212 K. 339, 345, 347, 510 P.2d 1308.

13. Mentioned; purchase of corporate utility on expi-
ration of franchise is statutory contract right and value not
determined under law of eminent domain. City of Kiowa
v. Central Telephone & Utilities Corporation, 213 K. 169,
172, 515 P.2d 795.

14. Applied; unit rule method of valuation stated and
applied; partial taking; award not based on improper ev-
idence. Rostine v. City of Hutchinson, 219 K. 320, 323,
548 P.2d 736.

15. Compensable damages for taking access to motel;
parol evidence upheld. Kohn Enterprises, Inc. v. City of
Overland Park, 221 K. 230, 233, 5359 P.2d 771.

16. Contention property damaged by factor specified in
section; changing street to controlled access facility con-
sHtuted taking private property for public use. Teachers
Insurance & Annuity Ass'n of America v. City of Wichita,
221 K. 325, 329, 339 P.2d 347.

17. Subsection (c) applied; swine producing property did
not qualify for “special use” determination of value. In re
Central Kansas Electric Coop., Inc., 224 K. 308, 316, 317,
582 P.2d 228,

18. Method of establishing value of property upheld; no
abuse of discretion in admission of testimony or evidence.
Ellis v. City of Kansas City, 225 K. 168, 170, 171, 389
P.2d 352.

19. Subsections (a) and (b) mentioned; error to use the
substitute facilities method of determining compensation
in eminent domain proceedings against a church’s prop-
erty. Urban Renewal Agency of Wichita v. Gospel Mission
Church, 4 K.A.2d 101, 103, 105, 603 P.2d 209.

20. On issue of value jury is not bound by expert opin-
ion evidence; all evidence may be considered. Kansas
Power & Light Co. v. Floersch, 4 K.A.2d 440, 608 P.2d
1023.

21. Condemnation proceeding not improper; compara-
ble market values should be used where available. Con-
sultation, Inc. v. City of Lawrence, 5 K.A.2d 486, 487,
619 P.2d 150.

22. Trial court did not abuse discretion in excluding
evidence of specific value of leasehald interest but allowing
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evidence thereof as factor in arriving at value. City of
Manhattan v. Kent, 228 K. 313, 517, 618 P.2d 1180.

23. Public fear of power lines held proper consideration
in determination of market value. Willsev v. Kansas City
Power and Light Co.. 6 K.A.2d 599, 615, 631 P.2d 268
(1981).

24. Rights actually acquired by condemner is proper
measure of compensation. Barcus v. City of Kansas City,
8 K.A.2d 306. 507, 661 P.2d 806 (1983).

25. Cited: mere plotting and planning in anticipation of
a public improvement does not constitute a taking or dam-
aging propertv. Lone Star Industries, Inc. v. Secretary,
Dept. of Transp., 234 K. 121, 123, 671 P.2d 511 (1983).

26. Evidence of comparable sales and various factors
herein not authorization to find “before” and “after” values
outside range of opinion evidence. Mettee v. Kemp, 236
K. 781, 789, 696 P.2d 947 (1985).

27. Condemnation award does not preclude trespass ac-
tion for earlier damages not included in award. Grainland
Farms, Inc. v. Arkansas Louisiana Gas Co., 11 K.A.2d
402, 407, 722 P.2d 1125 (1986).

28. Method of determining compensatory damages
where partial taking occurs reexamined and followed.
Small v. Kemp, 240 K. 113, 116, 727 P.2d 504 (1986).

29. Rules for proportionate allocation of award among
holders of separate interests in property (26-317) deter-
mined. City of Manhattan v. Signor, 244 K. 630, 633, 772
P.2d 753 (1989).

30. Method of determining compensation for condem-
nation of underground gas storage reservoirs examined.
Union Gas Svstem, Inc. v. Carnahan, 245 K. 80, 81, 91,
774 P.2d 962 (1989).

31. Compensation for actual Tights acquired rather than
rights actuallv used, taking through exercise of police
power examined. Hudson v. City of Shawnee, 245 K. 221,
225, 777 P.2d 800 (1989).

32. Unconstitutional taking of property examined where
court disallowed damages for unreasonable denial of re-
zoning request. Jack v. City of Olathe, 245 K. 458, 168,
781 P.2d 1069 (1989).

33. Allocation of condemnation award between long-
term lessee and landawners examined. City of Topeka v.
Estate of Mays, 245 K. 346, 5350, 781 P.2d 721 (1989).

34. Exercise of police power as noncompensable noted;
closing all access as unreasonable determined. Hudson v.
City of Shawnee, 246 K. 395, 400, 790 P.2d 933 (1990).
(Modifving 245 K. 221, 777 P.2d 800 (1989).

35. City not permitted to complain about what it must
pay for taking for a future intended use. Van Horn v. City
of Kansas City, 249 K. 404, 407, 409, 819 P.2d 624 (1991).

36. County’s experts should have been permitted to tes-
tify. Board of Sedgwick County Comm’rs v. Kiser Living
Trust, 250 K. 84, 98, 825 P.2d 130 (1992).

26-514. Fixing of benefit districts and
levying of special tax assessments no part of
eminent domain procedure. In all cases where
costs of the improvement are to be paid for,
in whole or in part, by fixing benefit districts
or by means of apportionment of benefits on
all property benefited, the assessments shall
be levied and collected as the statutes now
authorize, or mayv hereafter authorize the as-
sessment, levy and collection of the expense
of public improvements, but such special as-

—_—

sessments shall not be any part of the cop.
demnation proceedings.

History: L. 1963, ch. 234, § 14; Jan. L,
1964.

Research and Practice Aids:
Eminent Domain <= 166.
C.J.S. Eminent Domain § 209.

26-315. Same; proceedings pending
prior to effective date of this act; invalidity of
part. All proceedings or actions under any
power of eminent domain pending at the time
of the effective date of this act shall be com-
pleted in conformity with the laws in effect
prior to such date.

If any part or parts of this act shall be held 4

unconstitutional, such unconstitutionality shall
not affect the validity of the remaining parts
of this act. The legislature hereby declares that
it would have passed the remaining parts of
this act if it had known that such part or parts
thereof would be declared unconstitutional.

History: L. 1963, ch. 234, § 15; Jan. 1,
1964.

Research and Practice Aids:
Eminent Domain e 167(1).
C.J.S. Eminent Domain § 210 et seq.

26-316. Same; citation of act. This act
may be cited as the “eminent domain proce-
dure act.”

History: L. 1963, ch. 234, § 16; Jan. 1,
1964.

2€-317. Dispute among parties as to di-
vision of award or amount of judgment; de-
termination by court. In any action involving
the condemnation of real property in which
there is a dispute among the parties in interest
as to the division of the amount of the ap-
praisers’ award or the amount of the final judg-
ment, the district court shall, upon motion by
any such party in interest, determine the final
distribution of the amount of the appraisers’
award or the amount of the final judgment.

History: L. 1969, ch. 196, § 3; July 1.

CASE ANNOTATIONS

1. Final distribution of appraiser’s award where dispute
arises among interested parties is judicial matter and ap-
peal will lie. Urban Renewal Agency v. Naegele Outdoor
Advertising Co., 208 K. 210, 212, 213, 214, 215, 216, 491
P.2d 886.

2. Trial court did not abuse discretion in excluding ev-
idence of specific value of leasehold interest but allowing
evidence thereof as factor in arriving at value. City of
Manbhattan v. Kent, 228 K. 513, 514, 517, 519, 618 P.2d
1180.

3. Cited in holding 60-2102 does not provide for appeals
in original eminent domain proceedings. In re Condem-
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February 12, 1998

RE: HB2522

Dear Chairman Carmody:

It is my understanding that your committee will be holding hearings in the next week on
House Bill 2522, a bill to revise the law of Kansas, including K.S.A. 55-1210, with respect to the
storage of natural gas. In the past several years I have represented clients involved in disputes
resulting from the migration of natural gas, originally injected into storage facilities, beyond the
boundaries of areas certificated by regulatory authorities. I have developed certain concemns
about the current statutory framework which I would like to bring to your attention.

In the past, this law firm has represented pipeline companies, operators of gas storage
facilities, lessee-operators of oil and gas properties, and landowner/royalty owners. I have not
been engaged to contact the committee on behalf of any client, however, and the thoughts
and opinions in this etter are exclusively mine and based upon personal experiences.

In particular, there seems to be a lack of clarity with respect to the legislature’s intent
regarding retroactive application of KSA 55-1210, which decreed that the injector “does not lose
title” to the gas, if it meets its burden of proof, when the gas migrates beyond the boundaries of
its storage field. A review of the legislative history of the 1993 bill, S. 8168, reflects that the
original version specified that the statute would apply “whether such injection occurred before or
after enactment of this section.” The legislative history further reflects that the language was
objected to by Bernie Nordling, Executive Director of the Southwest Kansas Royalty Owners’
Association, and subsequently deleted in the final version.

Notwithstanding this legislative history, at least one district court in Kansas has ruled that
the statute operates retroactively even though the Supreme Court traditionally has ruled that a
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Page 2

law does not operate retroactively unless it is specifically stated so on the face of the legislation.
There are, of course, certain constitutional dimensions to this question and, in particular, whether
retroactive application of the statute operates to deprive oil and gas lessees or lessors of property
rights without due process.

Part of the confusion also arises from the question of whether subsection (c) of K.S.A.
55-1210 should be read apart from sub-sections (a) and (b) such that title vests in the injector of
the gas only after it successfully meets its burden of proof. At least one legal scholar has
suggested that is the only way the statute, as it stands, can be harmonized with existing law.

Given the current state of the law, an unhealthy degree of uncertainty exists in this regard
and can impact the development of natural gas properties in the State. Oil and gas leases are
routinely bought and sold on the basis of proven or projected reserves. If a party to such a
transaction has no certainty about whether the gas will be subsequently claimed by a storage
operator in the vicinity, then the value of that lease is, of course, dramatically affected. Because
gas reserves are also used in valuations for estates and other purposes, this can cause a great deal
of uncertainty. I would respectfully suggest that this aspect of the legislation needs careful
attention.

I appreciate the opportunity to express fny thoughts on these matters and thank you for
such attention as you may choose to give them.

Very truly yours,
WOOLF & GARRETSON, LLC
By Lee Thompson

LT:tlt ;’
cc: on. Robert Krehbiel
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i STATEMENT QF JOHN V. BLACK

February 16, 1998

TO THE HONORABLE MEMBERS OF THE HOQUSE JUDICIARY COMMITTEE

Mr. Chairman and Members of the Committee:
My name is John V. Black. 1 am an attorney practicing law

in Pratt, Kansas. I have a private practice. I am not appearing

on behalf of any particular individuals. In other words, I have
. not been retained, and I am not being paid for my appearance.
As an attorney, I have recently been involved in litigation,

and am currently involved in an appeal of litigation which arose

out of the changas made in Article 12 of Chapter 55 in 1993.

This amendment became effective July 1, 1993.
This amendment appears to me €o have overruled Anderson

v. Beech Aircraft Corporatien, 237 Kan. 367 (Ran. 19853). 1t,

in effect, took away property rights belonging to the surface
owners prior to July 1, 1993, in that it toeck away their right

of capture of gas located under their property at that time.

There was no method of compensating them for loss of this property

P!
; right, and, thus, would facilitate an unconstitutional taking
'L of property that existed then prior to that date.

i Tt is my understanding this Amendment was basically drafted
and worked through the Legislature at the request of the companies
in the.gas industry who were storing natural gas. It was an

attempt to remedy problems perceived by the gas storage companies
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Page 2
when their gas migrated from their storage formations.

I have recently been inveolved in litigation where gas
migrated outside of a gas storage reservoir. In working with
the Statute as it is today, we encountered a number of inequities
for the landowners. As the Statute is written today, it places
a burden on a landowner, who is a victim of a trespass by storage
gas, of having to finance studies to counter the gas storage
company's biased studies and information being presented to the
Corporation Commigsion. In our case, Northern Natural Gas Company
spent in excess of $380,000.00 to establish their position before
the Kansas Corporation Commission and the District Court. This
is obviously a very burdensome expense to place on landowners
who do not have the resources of this multinational company.

First, there were the hearings before the Kansas Corporation
Commission in which Northern Natural was establishing that their
gas had migrated into the Simpson formation under the owners'
23,000 acres of land. During the time this was taking place,
Northern Natural was going to the landowners and giving them
a lease contract to sign offering to give them a one time $10.00
payment for what was virtually the perpetual use of the Simpson
and Arbuckle formations under their land. (A copy of the contract
is attached as Exhibit "A".) They had no proof there was any
gas in the Arbuckle, but they were taking it anyway. The land
men who talked to these landowners, many of whom were elderly,
made the implieation that if they didn't sign the contract, they

would take away the contract they had on the Viecla formation
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Page 3
by means of the condemnation permitted under Article 12, and
they would lose the rent on that land as well. Thus, the land-
owners of approximately 17,000 acres signed the contracts.

I represented the owners of a little over 5,800 acres under
this area. We went to the KCC relying on the studies and informa-
tion of the gas company who was contesting the hearing. The
day of the hearing we learned that Northern Natural had bought
the wells of that gas company, and they were withdrawing all
of their exhibits. Thus, the hearing was then held without expert
testimony being available to support the landowners position,
To help avoid this type of injustice, we feel the provision should
be made that the Corporation Commission has a duty to do an
independent study before making its findings and having its public
hearing, and this independent study should be paid for by the
company that proposes to use the formation. The cost of this
should not be a burden to the landowners when the gas company
is trying to take away some of the landowners property rights.

We also feel that prior to any type of condemnation pro-
ceedings being available there should be certification from the
Kansas Corporation Commission approving the use of the property
for underground gas storage.

The next problem we encountered under the Statute as it
is written today is that condemnation proceedings are held
following the condemnation rules which were basically set up
for condemning surface interest for highway and powerline use.

This did not allow us to address the issues of condemning and
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Page 4
using a subsurface interest, It particularly did not allow us
to address the issue of the value of the use of the subsurface
formation which was being taken away from the landowner.

The fair and egquitable way to handle this situation would
be with an arms—length lease made between the landowners and
the company proposing to store gas. The companies may argue
that they cannot fairly negotiate such a lease. This is not
true. I attach hereto Exhibits "B" and "C", which are copies
of leases negotiated at arms-length without the use of condemna-
tion between landowners and gas companies setting down at a table
and working out a fair and equitable solution to the problem,

The Statute as written today leaves the company proposing
to do the gas storage in a position where they can tell the land-
owner vyou will either rent your formation to us for the amount
wa dictate, or we will take it by condemnation and pay you a
meager amount for the use of it for many years, because the amount
we pay you is going to be determined by the damage that we do
to the surface and has no relationship to the property right
we are taking. {In other words, the large company can bully
the small landowner into either bowing to their dictates, or
being condemned.)

Condemnation involves the taking of a bundle of rights.
If any of these rights are left out of what can be considered
by the appraisers, then the property owner is not fully compen-
sated for the rights he is losing. If condemnation is to be

available on gas storage £ormations, then the damages to be
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awarded by the appraisers should consider the wvalues of the
property rights being taken. O©Qf course, one of the first things
being taken is the recoverable oil ox natural gas in place under
the property- Here, the independent stndy of the Commission
should establish the amount of the minerals still in the forma-
tion. This is should not be something left up to the experts
of the company wanting to take the property rights. Naturally,
they are going to use a low figure. The amount should be based
upon professional engineering studies, and any interested parties
should have the right te presant evidence of these studies.
The appraisers should then set the amounts to be paid to the
mineral interest owners.

The next right that should be properly taken would be a
lease value for the storage formation. Under the current Statute,
they take the whole storage formation. This is not equitable
ta the landowners to have their neighbors leasing for an amount,
and them losing their whole formation because they did not agree
to the lease amount dictated by the company. Under the current
Statute, the condemnor takes the perpetual right to the formation,
thus, severing it from the surface owner. The cavern under the
land is the property of the surface owner. If he is going to
be forced to do something with it against his will, it should
be a lease or rental matter, noet a matter of taking it from him
perpetually. Thus, the appraisers should then determine +the
proper annual payments to be used to set a lease value for the

property. I would alse point out that a lump sum payment could
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place a tax burden on the surface owner or reduce the basis in
his property, where rental value ig strictly ordinary income
to be taxed each year. What should be done is to establish a
fair rental value and let the company pay that as long as they
desire to use it.

The next right in the bundle of rights being taken is the
right to place pipeline and utility easements on the property.
This right should then alsc be addressed by the appraigers.

The next right is the wvalue of surface unse for pods and
wellsites to be used for extraction, injection and monitoring
wells, Again, this legal value should be set based on a lease
value.

The next right is the right to use necessary roadways in
connection with the development. Again, a lease value should
be set on this.

If fresh water is to bha taken and used in connection with
the development, a value should be set on that and those rights
should be paid for. Likewise, any other damages incurred by
the property owners from the use of their property such as crop
damage or damage teo the surface value of the soil should be paid
by the condemnors. The appraisers should assign a fair market
value for all of these rights.

consideration should be given by the legislature to the
use of fresh water in connection with gas storage. While it
was not invelved in our case, there are propesals to use fresh

water to wash out salt caverns and then inject the resulting
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saltwater into a storage formation. The proposal we are aware
of in this regard involves Jjust buying irrigation rights from
farmers, using water which would otherwise be freshwater available
for a beneficial use to the general public, and then pumping
it down and disposing of it in an underground formation. The
State of Kansas has spent millions of dollars fighting with the
State of Colorade over fresh water. We are about to embark on
another law suit with Nebraska over fresh water. It is totally
inconsistent for us to spend millions of dollars to protect the
fresh water we should be getting from other states and then at
+he same time let this fresh water be converted to saltwater
and pumped into a saltwater formation. If the fresh water is
to be used for clearing out a salt storage formation, then the
user should be reguired to process that water either by a process
of reverse osmosis, or through a gortex membrane to recover most
of the water as fresh water. If one of these plants was used,
then the same water could be reused to remove salt from the forma-
tion, and the only thing to be placed in the disposal formation
would be a very concentrated brine. Also, there is a possibility
this concentrated brine could be used with drilling fluids.
Thus, measures should be taken to protect the fresh water and
to restore fresh water utilized in washing out a salt cavern
so it could be used for other purpozses., It is interesting to
note that I have recently read a publication by Koch Industries
explaining a system they have now developed for filtering water

and making it safe for drinking. (A copy is attached as Exhibit
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upe ) We all know fresh water is a vital commodity in a lot
of areas in western Kansas. We are familiar with the controversy
over the City of Hays wanting to buy water rights and transport
water to the City of Hays. We are familiar with the problems
in Sedgwick County and around the salt caverns in Harvey County,
A little entrepreneurship could certainly £find a economically
feasible use of water recovery systems after the salt cavern
was washed out. To put in simpler, couldn't these systems be
sold to a city who could then use it to reclaim fresh water from
oil field saltwater that is available in abundance in their area,
and, thus, give a bheneficial use to the public?

We have propeosed changing the ability of the court to grant
the petition for exercising the eminent domain so this cannot
be done until first thers is a certificate issued by the
Corporation Commission and until the court has determined that
the petitioner has compsnsated the property owner for the value
assigned by the appraisers. The petitioners prior uncompensated
and unauthorized use of the property for underground storage.
In our case we had a jury trial to recover for the trespass and
the unjust enrichment of Northern Natural Gas Company, which
involved considerable expense for the landowners, Here we had
a case of a tort feaser who had illegally used their property
and then came in and condemned their property all under due
process of law, and the result was totally inequitable. BRefore
the gas storage company could have the benefits of the eminent

domain laws, they should have been reguired to do what was right
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and pay them a reasonable compensation for the use their storage
formation. In our case, this went on for over 18 years.

The BStatute alsc needs to be amended to provide that the
owner of the adjoining property or stratum or portions being
used shall have title and possession of all gas under their
property at the time of the condemnation or purchase. This is
the only way you can protect the natural gas under a persons
property and adegquately compensate them £or the loss of it.
There was no wrongdoing on the landowners part that c¢aused other
gas to get comingled with the gas company's, and the ability
to identify specific gas after it has been comingled with other
gas 1s not scientifically certain. Thus, to avoid the problems
involved in c¢laims of ownership of it, the simple way to handle
it is to leave the title in the posseéssor of the gas. The Statute
ghould be c¢larified to show that the owner of the stratum or
the owner of the surface is entitled to be compensated for the
use of and damages to both the surface and the substratum. The
law as it stands today is somewhat ambiguous on that point.

The other ambiguity in that provizion is the provision for
reasonable attorney's fees. I feel certain that when the legis-
lature put in the provision for reasonable attorneys fees, they
meant that the landowners should be paid for the attorneys fees
they have contracted for as long as the court found them to be
reasonable. In our case, the District Court found our contract
for a contingency fee to be reasonable, but alse found an hourly

rate to be reascnable, and then allowed the hourly rate, which
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was less than the contracted attorneys fees. Thus, I feel that
wording should be changed to read, "his contracted attorneys
feas if found to be reasonabla by the court.”

You might ask why a contingency £fee is reasonable. Cases
of this nature are complex and involve a special skill. They
are similar to the cases against the tobacco companies. In those
cases, a Federal District Judge in the 7th Circuit found contin-
gency fees, which were much higher than what we are talking about,
to be reasonable for the reason that the states suing the tobacco
companies were hesitant with the current state of the law to
embark upon the lawsuit paying the hourly fees of the attorneys
with the skills necessary to do it when the ocutcome was uncertain.
The only way they could obtain the services of the skilled
attorneys without involving the risk of loss of great amounts
of taxpayers' money was toc use the contingency fee. The same
type of situation confronts landowners who have limited resources.
They cannot afford to risk the attorney fee costs and expert
witness costs in fighting a large o©il company on a complex issue
when they could easily lose the farm if they lost. However,
they can afford to work on a contingency fee basis and protect
their rights. That is exactly what was done in our Northern
Natural case where the Federal Judge allowed an hourly rate,
which left the landowners still saddled with a responsibility
for paying under their contract. Thus, it is only £fair that
if the landowners win, the gas company should pay their contracted
attornays fees as long as the court supervises them and finds

them to be reasonable.
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: GAS STORAGE. AGREEMENT

, THIS AGREEMENT, made and enlered into as of the 15th day
of gertain Jands described below and hereinaler designated as
COMPANY, 2 Delaware corporation, with principal operation.
hcrf:inancr designated as *Granize,"

of August, 1995 by and between the undersigned, the owner

"Grantor,” whether ong or more, and NORTHERN NATURAL GAS
al offices al 1111 South 103rd Sercet, Omaha, Nebraska 68124-]000,

3 : WITNESSETT:
I

1. | 4 That Granlor, for and in consideration of the sum of Te

1 1 Dollars ($10.00) and Other Valuable Consideration (OV(Q), the
{ receipt and sufficiency of which is hereby acknowledg

ed. and in consideration of the covepants and agreements hercinafter
“{* contained on the paxt of the Grantee (o be paid, kept and performed, has granted, sold, and conveyed unto and by these
- presents does grant, sell, and convey unto Grantee, exclusively, that part of ihe subsurface rock formations lying below the
i+ following described land comprising the Simpson and

Arbuckle Formalions, subject, however, (o the pror mineral leases or
conveyances of record. if any, situated in the County(s) of Pratt, Slale of Kansas (hereinafier taferred to as the "Premises™
Loewrt- :

Being (he South Half" (S/2.) of Section Nine (9), Towaship 23 Seath, Range 11 West of the 64k P. M.

e
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. «Under the terms hereof Grantee shall have the right 1o use the surface and subsurface of the land described above for the
| Hfollowing purposcs:
Conducting cxploratory and testing work for the purpose of determining the suitability of the area for £3s SloTage;
and developing and operating the area for gas storage by means of any well or wells on said Iand and other lands,
_ either previgusly drilled or hercafter drilied; (o store any kind of gas by pumping or otherwise introducing, the same
inlo amy permeable, porous rock within the Simpson and Arbuckle Formations, in and wnder said land and o
E ' remove and recover such gas by pumping or otherwise; (o reestablish, reopen, repair, recondition or plug or re-plug
v any mon-commercial existing wells heretofore drilled, whether or not abandoned; to have ingress and cgtess to,
| from and across this land and to have the usc of 50 much of the surface thereof as may be reasonably necessary or
: convenient for (e economic and cificient operation of Grantee's facilitics for the purposes herein stated;
i - (b) The right to construct, lay, maintain, opcrale, replace, change the size of, and remove any pipeline or pipelines and
B other equipment, appliances and structures on, over and through said lands that may be necessary or convenient for
! the operation by Grantee or Granfee's facilities on said land alone or conjointly with other lands for the
inireduction and storage of gas in and under said land its withdrawal therefrom:
b
% : (c) Construction, maintcnance and operation of cleciric, telephone, telemetering or other communication lines and
} =) equipment above or below ground along or within existing roadways or Grantee's newly established roadways on
g the property or along and contiguous with property lincs, or in the case of buried cable, along or within the pipeline
P ditch or roadway.
i is agreed, except as provided in Paragraph 14, that this Agreement shall remain in force for a term of twenty-five (25)
. "Years from this dale and as long thereafter ag gas is being stored, held in storage or withdrawn from the land described
. abave or from land in the vicinity of the land described above by Graniee. It is further understood fhat for storage
. purposes a well or wells need not be drilled on the land described above, and that Grantee shall be the sole and exclusive
Judee as to whether gas is being stored undear the land described above or held in storage under said land, and that its
i . determination shall be final and conclusive.
Granior understands that Grantec contemplates the storage of gas in the Simpson and Arbuckle Formations and agrees with
i Grantee, that for the purposes of this Apreement therc is no native BAas remaining in commercial quantities in such
. formations, and Grantor agrees that Grantee may store its gas in (he Simpson and Arbuckle Formations and may remove
! the same therefrom without any payment o Grantor other than paymenis hereinaficr providsd for,
i
|4
!l o ; STATEMENT OF JOHN V. BLACK TO HQUSE JUDICIARY COMMITTEE EXHIBIT "A"
g 2
. | .
L s 9% EREIEeaL ;
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containing 320.00 acres, more or less, and Grantor further grants unto Grantee the surface of said land for the limited
* purposes described hereinbelow, as well as the said subsurface formations under all of the sgid lands, however described,
- which are owned by Granlor in said section or scctions herein specified: and in the event any appurtenant parcel of land

now owned by Grantor lying within the external limits of or across the land described hercin, or adjacent or contiguons
* thereto, such as a tract used for school purposes, railroad night-of-way, or other purposes becomes vacated and title thereto
- shall revert 10 or shall be conveyed by deed. or in any other manner come into the possession of Grantor or successors in

title [0 the land described herein, while this agreement is in force, then and in that event, such additional land (surface and
. subsurface formations) thereupon shall be included hereunder.
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Grantee further agrees:

(a) To pay to the awaer of the surface rights the sum of Five Hundred Dollass (£500.00), as a minimum paymcnt for
astimated damage 1o the surface, for each new siorage well sile 1o be urilized by Granlec afier the dare of this
Agreememt for gas injection, withdrawal and observation wells and thesr appurienances drilled on (he Premises
and, Graniee may occupy for each such well site a rectangular tract 100 feet by 200 feel. Grantee may also have
temparary use of the adjoining area for operations incident to the drilling, inswllation, mainténance or repair
thereof. Grantes may, al ils option, enclose all or any part of each such stomge well stz area with a fence,
Additional damages, if any, nol covered by the minimum amount specified in this paragraph for such purposes,
shall be mutually agreed upon by Guanior and Giantee.

(&) To pay to the owner of the surface rights the sum of Two Dollars (2.00) per rod for any new oil ar gas line or lines
canstructed after the date of this Agreement and applisnces attaclied thereto that may be laid upon the Premises
pursuant hereto, such payment to be made after such pipelines are laid. Al such pipelines shall be [aid wpon a
route as determined by Grmiee, and shall be buried o such depth (except as to gales, valves, melers, Tegulators,
and drips) as will not interfere with ordinary cultivation of {he land or any therctofors cstablished drainape systems
thereon.

© In the event any formation or formations utilized for gas storage is capable of producing oil (including condensate
and distillate), Grantor hereby grants exclusively unto Grantes the right to utilize the Premises for the purposes of
rocovering. saving, transporting and awning the ¢il within seid formations provided that Grantee delivers as a
royalty, free of cost, to Grantor at the wells, or 1o the credit of Grantor, one-¢ighth (1/3) part of all oil recovered
and saved from the Premises, or at Granted's option pay to Grantor for such one-eighth ()/8) royalty the posted
markst price ot the wells in the fieid or the area for ail of like grade and gravity prevailing on the day such oil is
A into the pipeling or sold from the storage wnks. All costs and expenses resulting from the operalion of the
Premises under this sub-paragraph shall be fully borne and paid by Grantee  Grandor forther granis Grantes the
right 16 unitize the Premises or any part thereof with other acreage in order ta form a unit for the recovery of oil 1o
be composed af land as Grantee shall determine from time 1o time.  Snch a unit shall be consistent with the area
for which Grantee's storage operations are conducied. Upon recovery of oil from such 4 unit Grantor shall mecive
andy such partion of the royally payable nnder the terms and conditions of this Agreement as the amount of
Grantor's acreage placed in the unit of the royalty interest thercin on an acreage basis bears to (he total acreage in
the unil, This sub-parapraph shall not be congtrued to grant Grantor any ownership or royalfy interest in the gas
being injected, stored or withdrawn from the Premises.

@ To repair any existing roadways of Grantor upon the Premises that may be damaged by Grantee's ingrass and
egress and further 1o pay Grantor the sum of Five Hundred Dollars (500.00) per acre, as a minimum payment for
estimated dameges, for any new twenty (20) foot width yoadway establiched by Grantee on the Premises.  Additional
damages, ifany, not covered by the minimum amount specified for such purposes, shall be mutually agrecd upon
by Grantor and Grantes.

(e} To repair or pay for damages done (0 ZIOWINg CTOpSs, STASSCS, irecs, fences, or other property of said Grantor,
resulting from exploratory drilling, well plugging or re-plugging, ingress and egress across the property, pipeline
consiruction, maintenaace and operation, or construction, operation and mainfenance in a well sitc area,

Any controversy or dispute of any namre hereafler arising between Grastor and Grantes out of or relating 1o this
Agreement, its perfarmance.or the breach hereof, chall be finally senled by arbitration in accordance with the Rules of the
American Arbitration Association (AAA). Grontor and Granlee expressly agres not to instimde any liigation or
proceedings {whether judicial, administrative or otherwise) against the other paty except as specifically provided herein.
The arhitratinn proceedings shall be conducled by a pane! of three arbitrators. Each party shall appoint one arbitrator of its
own choosing, repardless of whether such person is listed or approved by the AAA  Ifa party fails io aominate an arbitrator
within sixty (60) days from the date when the claimant's request for arbitration has been communicated to the ather party,
snch appaintment shall be made by (he AAA

The two arbitrators thus appoinied shall atiemp to agree upon the third arbitrater o act as Chairman. If the two arbitrators
fail to nominate the Chairman within sixty (60) days from the date of appointment of (he latter arbitrator, the Chairman
shall be selected by the AAA,

The parties hereby exclude any right of application or appeal 10 any court, ta the extent that they may validly so agree, and
im particular in connection with any question af law arising during the course of the arbitration or out of the award of the
arbitration panel, The arbitrators' award may include compensmiory damages against either party, but under mo
circnmstances will the arbitrators be suthorized 1o nor shall they award punitive damoges ar multiple damages against
cither party. Judgment on the award of the arbilrators may be entered in aay count having jurisdiction thereof or having
Jjurisdiction over one or more of the parties or their assels.

Al gnung hereinafter payable under this Agreemem may be made or tendered directly 1o Grantor, or his successors in
imicrest. Motwithsianding (he death of Grantor or his successors in interest, the paymerd of tender thereof in the manner
provided above shall be binding on the heirs, devisees, executors and adminisirators of Grantor and his successors in
nterest.

forma'gasiorag.1 -2-
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If the undersigned Grantor owns a less inlerest in the gbove-described

thersein, then the aggrepate of the amounts pavable herewnder shall be paj

land than the entire undivided [ez simple estale
said fee simple estate,

d said Grantor only 10 the exien( of his interest in

If the interests herein are otherwise assignable and if the interest of either ey i i
ret gned, ereof
shall extend to the assigns and their Tespeciive suecessors in title includin sk ks b i l“

If the Premises shall hereafier be owned in severalty or in separate fracts, the Premiscs, nevertheless, shall be developed and
oprerated as under one agreement and any paymenis hertundet shall be trealed as an entirety and shail be divided among

and paid (o such separale owners in {he proportion that Uic acreage owned by cach such separate owner bears to the entire
BCreage.

Granlor heseby warrants and agrees to defend the lifle 1o the land herein deseribed and agrees Uiat Grantes, at its oplion,
may pay and discharge any taxes, morigages, or other liens existing, levied, or assessed on the above-described lands, and
shall have a lien upon said lands for any laxes, maesigages, or atlier liens so paid and Grantee may be subrogated (o the
rights of any holder or holders of any tax titles ar certificates, mortgages, or other lens and may keep and apply (o the
discharge of any such mortgage, tax, or lien, any payments accruing hercunder. Graniar further agrees that Grantee, upon
observing the terms and condilions hercin stated, shall peacefully and quietly hald, enjoy and ocoupy the above-described
lands for ihe purpases hercin specifled without any hindrance, interruplion or melcstation by Grantor or any person ar parly
acting by, through or under Grantor including tenants. o

In case of notice of any adverse claim to the Premises, or any claim affecting all or any payment required hereunder,
Grantes may withliold payment or delivery of Uie same unti the ownership is delermined by agreement, compromise, or by
final decrec of a court of competent jurisdiction an proper evidence of same is farnished to Gralce,
/ round v’ WJ

Grantee shall have the right lo use, free of mst,/’wzﬂer Tound op said land for its operations thercon, excepl water from {he
waler wells of Granlor. No waler wells shall be drilled by Grantee on said Premises without wrillen consent of Granlor
which consent shall not be unreasonably withheld Grantee shall have the right at any time or afler the expiration of (his
Agreement (o remove all property placed on said Premises. In the event this Agreement is terminated at any lime for any
reason whalsoever, Grantee, by making payment of any sums then due o awing hereunder, as provided herein, shall afler
ihe date of such termination have the right to remave 3] gas stored in and wnder said land and any natural product which
may be produced therewith, and e right to own. maintain, and operate afl of itz pipslines, wells, and gther facilities for
such purpose during the lime reasonably nccessary and convenient lo Granlee {0 accomplish the removal of such gas.
Further Graiee shall, on conclusion of such operations, have the nght and vbligation to resiore (he surface of the portion of
the said land occupied by well sites, If any, as nearly as practicable, to ils conditipn prior to Grantee's entry thereon, as well
a5 he right 2ad obligalion to remove all of its surface and above surface cquipment [rom said land and plug all wells in
accordance with the regulations of the Kansas Corporation Commission.

Graniee may al any lime release this Agreement in part or in whole by paying unto Crantor, the sum of Tea Doilars
($10.00) and deliver or mail to Grantor, at Grantor's last known address, a release covering, as the case may be, a part or
the whole of the acreage hereinsbove described.  IF this Agreement ie released as 1o only 2 part of the acreage coverced
herchy, Lhen all payments and liabilities thercaller aceruing under (he terms of this Agreement as to the part released shall
cease and defermine, bui as {o the part of (he screage not released, the letms and provisions of Lhis Agreement shall
comtinue and remain in full Jorce and effect for all purpeses. When (his Agrecment is roleased in whole, (hen exeept for
aceryed lisbilities, all of Granlee's liabilities under this Agreemeni shall cease and determine,

T is agreed (hat any operalion on said land, conducted by Grantor or partics acling under Grantor’s antherity, swhich
withoot limitalion includes drilling and mining, while gas is slored on said fand pursuant (o Lhis Agreement shall be so
conducted as to prevent the escape of gas from and the inttusion of water and other Miids into, any formation in which gas
is 5o slared. Before Grantor or any parly procecding under Granior's aulhority beging any operation connecied with or
resulling from drilling and mining on said land, such party shalf nolify Graniee in writing by Uniled States mail addressed
tp Granlee at Omaha, Nebraska, ot less than thiny (30) days prior 0 the inlended beginning of any such operation.

Thereupon dnd before actually beginning amy such operation, such parly and Grantee shall agree in writing upon (he
methods and proclices which such party shall use in any such operation, which without limitation includes plugging and
gbandoning thereal. It is specifically undersiood and agreed thal Geantor or il§ successars may, pursuant o this provision,
ouly properly drill and properly case holes above or irough the Simpson and Arbuckle Formations, bul may not bottom auy
wells or perforate any casing it the Simpson and Arbuckle Formalions, Grantee shall have the right to have a
representaiive present al all times while any such operalion is conducled and shall have Lie right of 1o records of
such operations and (o declare the Agrecment breached if the agreed upon methods and practices governing such operaiion
are not followed and to require lermination of such operalion following such declaration of breach.

Tom'\gestanag, 1 -3-
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16.

17,

18,

20,

All express or implied covenants of this Agreement shall be subject to all Federal and State laws, and the present and future
Orders, Rules and Regulations of regulatory authonties with jurisdicuon inchuding the Kansas Corporation Comumission,
Kansas Depariment of Health and Environment and the Federal Energy Regulatory Commission, and this Agreement shall
Dot be lerminated, in whole or in part, nor Grantee held liable in damages for failure to comply therewith if compliance is
prevented by, or if such failure is the resait of, any such Law, Order, Rule or Regulation.

Grantor hereby relcases, waives and agrees to holds harmiess Grantes, its parent and affilisted companics, and the directors,
officess, empioyees and agents of any such covparate entities ("Released Parties™), from, against and in respect of any and
all claims, fiability, loss, damage, costs, fees, including reusonable attorneys' fees, whether known or wnknown, resulting
1rom amy acts, omissions or in any way arising out of o related to the Released Partics' operations, except for wiltful and/or
gross negligent acts by Gramies, ownership or presence in Pratt and Kingman Counties, Kansas or in any manner related 10
or arising oul of any prior or existing agreements between the Released Parties and Gramtor relating 1o properties in Pratt
and Kingman Counties, Kansas.

This Agreement embodies the complele agreement and understanding of the parties hereto with respect to the subject matter
thereof.

The Gramtor specifically agrees thal Granree may freely assipn this Agrecment in whole or in part.  All of the terms,
condiﬁnnsandmnamsoflh.isﬁ.gm:ent5hmmundwnndbcbindingupmthehﬁls.sumassors.andassignsafl.hc
parties hereto.

In accordance with Pamgraph 16 above, this Agreement shall be governed by the lsws of the State of Kansas ag effective
and in force on the Agreement date.

IN WITNESS WHEREOF, the parties 1o this Agreement have set their hands and seals (he day and year first above
written.
GRANTOR:

THE CLYDE A. SIMMONS LIVING TRUST
DATED MAY 1, 1988

L forlimts T

THE PEOPLES BANK, PRATT, KANSAS, TRUSTEE
BY: FREDERICK 5. LOOMIS, Trust Officer

YF -T2

Tax ID#

GRANTEE:

NORDERN NA GAS COMPANY

By

iJjLLA Y L

~
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STATE OF KANSAS )
Jss
COUNTY OF Pratt )
BE IT REMEMBERED, that on this 13ty of October 1995 yefore me, the undersigned. a notary public in and
for the County and State aforesaid, came DERICK S_L Oicer of the T
Clyde A, Simmons Living Trust daied May 1, 1988, known 10 me to be the same person who subscribed Lhe foregoing insirament as

Trust Officer a0d acknowiedged 10 me thal he excouled the same a free and voluntary act and deed, for the uses and purposes
therein expressed and in the capacity therein siated,

IN WITNESS WHERECF, I have hercunto set my hand and affixed my seal, the: day and year last above writben.

My Commission Expires:

Choe 13,159 g}ﬂvﬁ/?&w@rf—
4 Notary Public
¥ AppL Exp.u !%1;,]7

STATE OF

]
Jss
COUNTY OF )

BE [T REMEMBERED, that on this ____ day of 19___, before me, the undersigned, a notary public in and
for the Connty and Siale aforesaid, cams . Who are personally
known to me {0 be the same persons who cyecuted the within instrument of writing and such persons duly acimowledged the
execution of the same.

IN WITNESS WHEREQF, [ have hereunta st niy hand and affixed my seal, the day and year last above written.
My Commission Expires:

Notary Public
farme'gastorsg. 1 -B=
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STATEOF [EYAS

COUNTY oF ‘K| ALRR! =

!
! ! BE IT REMEMBERED, that on this ﬁ-}d{‘;y nf_;j(&l/._)‘__, 194&!1&&::3 undersigned,
} | ]%lhe Com{land State Efmid. came _ Dayid W. Singlair ___ — ki n;m maﬂn:{t;ry lml?m:ri" ar?;d

: RTHERN NATURAL GAS COMPANY, a corporation duly organized, inco existi -!rnder el e

L rporated and i

i ' ot'anwam,;ch: is pq’sumll’:knovm 10 me (o be such officer, and whe is personally known tnogme lo ;ndu‘l:y:::cmofﬂilaﬁ
i Ly emned,‘ as agent, the within instrument of writing an behalf of said carporation, and such persos dul ackmwlndgcdw
; ” emnmnofmcmmbeﬂnmmdmdnfsaidmrpumum & the
RS IN WITNES:
E 1 S WHEREQF, [ have hereunto m?hnndaudammdmyml,lhedayandymlanahwemrtm s
x| ) ‘ .

Wil

Notdty Public ),

I .
1R ﬁy 7
|
I s
!
1
b
i
L
{ |

1
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filed: February 21, 1992 at 1:00 P.M.
Flarence Herritr, Register of Deeds e,
of"t’c}fﬁ
(Richfield - Mineral & Surface Owners Form) 4 Q

nd 4 ‘
{Fﬂ‘ v A %ﬁr

épd"
GAS STORAGE LEASE, QIL LERSE & AGREEMENT th 2ty

LEASE AND AGREEMENT, made and entered into this 2ist day of
Januapy ; 1992 , by and between :
F&H Farms, Inc,
5701 Coachgate Wynde §85
Louisville, Ky 40207 '
hereinafter referred to as "Lessor” (whether one or more), and
RICHFIELD GAS STORAGE SYSTEM, an Oklahoma general partnership,
whose address is 4200 Fast Skelly Drive, Suite 1000, Tulsa,
Oklahema 74135, hereinaftar referred to as "Lesses"”.

WITNESSETH: That, for and in consideration of the sum of Ten
Dollars ($10.00) and other good and valuable consideration paid by
Lessee to Lespor, the receipt and sufficiency of which is hereby
acknowledged, and in further consideration of the rentals,
royalties, covenants and agreements to be paid, kept, and performed
by Lessee as hereinafter provided, Lessor does by these presents
grant, demise, lease, and let exclusively unto Lessee faor the
purpose of storing and removing natural gas and other gases or
gaseous substances and vapors (hereinafter collectively referred to
as "gas"), and to develop, operate for, and produce ail, gas
liguids, and gas condensate, subject to prior mineral leases or
conveyances of record, if any, the following-described land,
together with any reversionary rights and after-acquired interests
therein, situated in the County of Morten, State of Kansas, to-wit:

Lots 3, 4 & 8/2 NW/4 & SW/4

Limited to Morrow Formatien at the etratigraphic
equivalent of 4616' to 5226' as found on the electric
logs of the Russell 1-1 well located ¢ SW/4 of Section 1-

325-42W
in Sectian 2 , Township _ 328 South, Range _42W
West, and containing _322.80 = acres, more or lees.

TO HAVE AND TO HOLD the same unto Lessee, its successors and
asaigns, for a term of thirty (30) years from the date hersof, and
so long thereafter as: (i) gas is heing stored, held for storage,
or withdrawn from the land described above, (ii) gas storage
operations are being conducted thereon or upoen lands in the
vicinity thereef by Lessee, or (iil) oil, gas liquids, and gas
condensate, or any of them, is produced from said land or land with
which said land is pooled.

p LESSEE'S RIGHTS N

Subject to the other terms and provisions of this Lease and

Agreement, Lessee shall have the exclusive right, privilege, and
authority to!

a. Utilize the Morraw Formation under the land herein
described for gas storage purposes, Iincluding the right to
construct, maintain, and operate pipelines upon and across said
land and to transport through such pipelines gas produced on the
land or elsewhere, and further including the right to drill, eguip,
waintain, and operate on said land a well or wells completed in
said underground formation, and through any well or wells now
located on said land or drilled hereunder and into such underground

Aaliyens &
PAHADA EXPLORATION, NC,

EXH.

STATEMENT OF JOHN V. BLACK 70 HOUSE _-:"”DI%:MY COMMTTTER 4200 € SKELLY 0., SUITE )
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formation, Lessee shall have the right at its will frem time to
£ time to inject gas produced elsewheres than on such premises and
y gtore the same therein and at its will remove the gas therefrom.

’ b. prill, censtruct, install, operate, maintain,
| remove, and abanden, at locations selected by Lessge upon the
;L above-described land, such wella, pipelines, electric lines, and

i other fixtures, structures, aequipment and appurtenances as Lessee
may deem necessary OT desiraple for the purpose of receiving,
: storing, treating, processing, and removing gas in, from, and under
I ; the lease premises and other lands in the vicinity thereof;

i c. Conduct geological and geophysical surveys to
! deteymine the suitability and performance of the area for gas

storage;

d. Introduce gas, whether produced from the above-
b described land or other lands, into the Morrow Formation underlying
¥ the lease premises and store the same by injection through wells
. now located or to be drilled upon sajd land or other lands, with
the gas so stored to be and remain the personal property of Lessee;

e. TRemove gas, oil, gas liguids, and g&s candensate,
together with other hydrocarbon substances and any water Vapors

ahsorbed therehy; and

£. Re-establish, re-apen, repair, recondition, plug or
replug any non-commercial existing wells heretofore drilled,
whether or not abandoned.

g. Use, hold, and occupy the lease premises, together
with necessary rights of ingress and egress, for all such purposes.

h. Unitize this lease with others to form a gas storage
anit and, at the option of Lessee, to file a designation of such
with the Register of Deeds of Morton County, ¥ansas. This power of
: anitization is separate and distinct from the power to unitize
: : pursuant to Paragraph 4 hereinaiter, for oil purposes only.

i, Unitize this lease as to all or any portion af the
land described above to form a unit for the recovery of oil, gas
liquids, and gas condensate in accordance with the provisions of

i paragraph 4 hereof.

) 2. WELL NOT REQUIRED

a. In the event that no surface operations for the
underground storage of gas be actually undertaken on the land
herein described, but such operations are conducted by Lescee on
other premises in the same storage field or area, Lessee
nevertheless shall likewise have the right te inject gas into the
- Morrow Formation underlying the surface of the land herein
! described, store the same therein, and remove such gas together
with any gas which may now be contained therein, vtilizing in such
process of injection and removal any well or wells located on other
premises in the general vieinity of the land herein described.

[P

b. 1t is expressly understood and agreed that a well or
. wella need not be drilled on the land described above for storage
! purpeses, and that Lessee shall be the scle and exclusive judfe as
to whether gas is being stored ‘in the land described above or held
in storage within said land, and that its determination shall be

final and conclusive.

3, COMPENSATION FAID IN FULL FOR EXISTING MORROW GAS RESERVES

a. For and in further consideration of the sum of
y $16,140.00 . paid by Lessee to L&ssOr, the receipt and
! ’ eutficiency of which is hereby acknowledged, Lessor does hereby

acknowledge that Lessor has been fully compédddted by Lessee for
COLLECTIWN BEPARIMHENT
2

e e g 4 1t 4 e
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WESTERN NATIRHAL BARK
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all natural gas and other gaseous hydrocarbons that might now ar in
the future be recovered from the Morrow Formation underlying the
lease premises or lands now or in the future be pooled or unitized
therewith, subject to the provisions of Paragraph 4 below,

b. For and in czonsideration of the amount set forth
above, Lessor, subject to the rights reserved in Paragraph 4 below,
does hereby assign, transfer and convey all rights, including but
not limited to royalties, overriding royalties, production payments
and non-participating royalties, Lessor may have in natural gas and
other gaseous hydrocarbons produced from the Morrow Formation,
underlying the lease premises or lands now or in the future be
pooled or unitized therewith, provided that when this Lease and
Agreement terminates, all rights granted herein to Lessese by Lessor
shall cease and revert to Lessor,

4. ROYALTY ON OIL,

a. In the event that gas storage operations conducted
by Lesses hereunder shall result in the recovery of oil (ineluding
gas liguids, and/or gas condensate) in commercial quantities from
the Morrow Formation, Lesses chall deliver to the credit of Lessor
in the pipeline to which Lessee may connect ita wells, as royalty,
the equal three-sixteenth (3/16) part of all oil produced and saved
from the lease premises, or at the option of the lLessea, may pay to
Leggor the market price for such three-sixteenth (3/16) royalty for
0il (including gas liquids, and/or gas condensate) of like grade
and gravity prevailing on the day such oil is run into the pipeline
or storage tanks.

b. After division orders are executed, payments due
Lessor shall be made within forty-five (45) days after the oil
(including gas liquids, and/or gas condensate) is removed from the
unit tank battery(s). If the amount due Lessor is less than
Twenty-Five Dollars (5$25.00), Lessee may withhold payment until
said amount is at least Twenty-Five Dollars ($25.00). In any event
{after division orders are executed) payment must be made every six
(6) months even if the amount due 1s less than Twenty-Five Dollars
($25.00).

e The royalty payable to Lessor hereunder shall be in

addition to annwal rental and other paymente due Lessor in
accordance with the terms of this lease. BAll costs and expenses
associated with the produection of oil from the lease premises
herein shall be borne and paid solely by Leassee, It is expressly
understood and agreed by Lessor that use of the lease premises by
Lessee shall be for the primary purpose af injecting, storing, and
removal of gas, ae herein defined, and that Lessee shall have no
obligation, whether express or implied, to drill or otherwise
operate and develop the lease premises for the recovery of oil.

d. Nothing herein contained shall be construed to grant
to Lessor any ownership or royalty interest in and to the gas to be
injected, stored, and removed from the above-described land in
connection with the exercise by Lessee of its gas storage rights
hereunder, 3

g. Lessor hereby grants to Lessee the right to unitize
this lease as to all or any part of the land deseribed above with
other lands and leasas in the viecinity thereof to form a unit for
the recovery of oil from the Morrow Formation, with such unit to be
comprised of all lands forming the gas storage unit of which this
lease is a part. Lessee shall execute in writing and record in the
office of the Register of Deeds of Morton County, Kansas a
declaration of unitization identifying and describing the acreage
s0 pooled.

- t. If oil is produced from the pooled acreage, it shall
be treated as if production is had from this lease, whether the
well or wells be located on the premises covered }%{EP& or not. 1In

. COLLECTI®N DLEARIMENT

FER 12199

FEB-17-93 TUE [0:43 AM 3166725677

P,

@oo3

220



o s o e o N

o s o b s D 8

02/17/88  11:27 Fa” "166725875 @oad

lieu of the royalties elsewhere herein specified, Lessor shall
receive omn oil produced from such unit only such portion of the
royalty stipulated herein as the amount af his acreage placed in
the unit or his royalty interest herein on an acreage basis bears
to the total acreage included in the unit.

5. STQ E TAL

a. In full payment for the right to inject, store, and
remove gas hereunder, and all other rights and privileges conferred
upon Lessee, incluoding the right to produce and remove any
commercial quantities of gas remaining in the storage formatioa,
and the right to continve this lease in force and gas storage
operations hereunder beyond the term of years hereinabove provided,
but excluding the right to develop, operate for, and produca oil,
gas liquids, and gas condensate, Lessee shall pay to Lessor, as
rental, the sum of Five Dollars ($5.00) per acre per annum, payable
annually in advance, commencing with the date hereof and continuing
so long as gas is injected for storage or such gas storage rights
are utilized or held by Lessee. Annual rental hereunder may be
paid directly to Lessor, or to the eredit of Lesseor at the
FPirst National Bank of louisville ‘Rankxat Loui

Kentucky , or its successors, which shall continue as the

depoeitory and agent of Lessor to receive and eredit such payments
regardless of changes in the ownership of said land.

B Notwithstanding the foregeing, on the f£ifth
anniversary of this Lease and every .succeeding five (5) year
anniversary thereafter, the rental amounts shall increase by Two
Dollars (§2.00) per acre per annum. At the expiration of the
ipitial thirty (30) years term hereof, the annual rental payable
hereunder shall be adjusted to reflect the net change in the
Consumer Price Index or any comparable measure issued by the United
States Department of Laborx, or a successor governmental agency,
during such term by multiplying the annual rental amount set forth
in the foregoing Paragraph 5a by a factor having as its numerator
the value of such index as of the end of said initial term, and as
its depominator the value of such index of the inception of this
Leage. Annual rental shall thereafter be adjusted each year as of
each subsequent anniversary hereof in accordance with changes in
such index during the preceding twelve (12) month period. :

c. Payment of annual rental as herein provided shall
grant to Leesse the right to extend the term of this lease beyond
the period of years above set forth, and continue this lease in
force and operations hereunder for successive annual periods
thersafrer so long as gas is stored in and under said land, or so
long thereafter as Lessee shall own, maintain, or operate such gas
ctorage facilities in the manner herein provided, or in the Bame
gtorage field or area. Lessee ghall be the sole and exclusive
judge of the necessity, advisability, or need for retaining this
Lease, and the land covered hereby, or any part thereof, for use in
connection with or f£or the protection of such gas gtorage
facilities or operations.

d. Legsee's failure ta make payment of or tender any
annual payment when due shall not operate to terminate or impair
any provision of this lease unless and until Lessee shall fail to
make such payment within sixty (60) days following receipt of
Lessor's written demand therefor. Lessee shall pay interest on any
payment of annual rental more than thirty (30) days past due at the
prime rate of interest then charged by the First National Bank in
Wichita, Kansas.

6. DAMAGE COMPENSATION

A e e

a. In addition to the annnal rental required by
Paragraph 5 hereof, Lessee further agrees to pay to Lessor the
amounts shown on the attached Exhibit "A", for privilege of
conducting surface operations upon the mﬂfﬁﬁ%:nuuﬁﬁﬁ%ﬁ$ lease
4 —
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premises, such sums to be paid prier to the commencement of such
operations, to compensate Lessor for all damage to the lease
premises caused thereby.

b. Damages for which compensation is to be paid to
Lessor in accordance with Exhibit "A" shall be limited to those
damages normally arising in the ordinary course of gas storage
operations.

c. Settlement of surface damage as herein provided
shall be binding upon all persens acquiring any right, title, or
interest in and to the surface of such lands by or through Lessor.
Lessor shall hold Lesses harmlezs from and against any and all

‘claims of tenant for damages to the surface, such payment being

congidered as payment in full,

d. Amounts to be paid Lessor in compensation for
gurface damages as shown upon Exhibit “"A" shall be adjusted as of
the third and each subsequent three (3) years anniversary hereof to
reflect the net percentage change in the Consumer Price Index
issued by the United States Department of Labor, or any comparable
measure issued by any successor governmental agency, during the
preceding three (3) year period.

Tz SPECIAL DAMAGES

M e e e

a. In the eveat Lessee shall cause a well to be drilled
on this lease during the growing season of any crop planted, and
should Lessee's or his agent's eguipmert prohibit the use of any
irrigation system on said land during that time the well is being

drilled, Lessee agrees to pay Lessor the difference in the value of

the crop produced on that strip of land that could not be watered
and the fisld average yield for such crop per acre, which shall be
deemed the maximum producing capability of the land. The price per
unit shall be the cash price at the local elevator in the town
nearest to this land as of the first of the normally accepted

harvest menth.

b. Lessee shall pay Lessor for any and all unforeseen
or axtraordinary damages to the property or property rights of
Lessgor, whether real, perscnal, or mixed, caused by its operations
hereunder including, without limitation, damages to land, growing
crops, grass, buildings, livestock, fences, and other improvements
and personal property, but shall not be liable to Lessor for lateat
damages of any nature whatsoever existing prior to the commencement
of such operations, or damages occurring as a result of events of
force majeure or other causes beyond the reasonable control of

Lessee.

8. COMPLIANCE WITH CONSERVATION RESERVE PROGRAM

a. It is understood by the parties that the surface of
the land covered by this Lease is presently entered into the
Conservation Reserve Program, or may be entered into a Conservation
Reserve Program. Uader the terms of said program, the land in the
program must be kept in an approved grass or vegetative cover for
the duration of the program. In the event that a well is drilled
on said property or pipelines are built on said preperty, the
Lessea will indemnify and hold harmless the Lessor, his agents,-or
surface owners from any penalties that may be assessed as a result
of the land not being in compliance with the program.

b. It is understood the Lessea will pay site damages as
cet out in the contract, which are anticipated to cover costs due
to operations on the CRP land. It is also understood that as long
as the Lessee diligently, reascnably, and with use of dua onre
progecutes his operations on the land, no coste or penalties in the
CRP program will be generated which would entitle che Leasor o
further compensation. However, in the event the Lessees or his
agents fail to comply with the requirements oF 25H3 County S$Soil
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Conservacion Service and the ASCS office and penalties are
generated due to disregard of the requlations, the Lessee will then
indemnify and held harmless the Lessor from said costs and

penalties.

c. If due care is used in the prosecution of the
Lessees operations, the Lessor will be entitled to no further
payments. Howaver, in the event of the lack of due care or
disregard of the regulations, the Lessors will then have the Tight
to recover the costs and penalties that are incurred as a result of

these activities.

d. prior to drilling, constructing pipelines, or other
activities on the property, the Lasseae will notify the County Soil
Comnservation Service Office and ASCS office of the proposed
activity and obtain their cossent to the activity. All activities
will be conducted in compliance with their requirements. The
Lessors will not be entitled to be reimbursed more than the
payments set out herein for any reductions in program payments
attributed to the spots where the activities are conducted.
Hawever, in the event the complete piece of property is thrown out
of compliance, then the Lessors will be entitled to recover the
costs of being put out of compliance from the Lessees.

9. LESSOR _RESERVATIONS

a. Lessor reserves all rights te grant, lease, mine
and/or preduce any minerals from the lands subject hereto, except
those interests in gas and oil and their constituent products
herein leased to Lessee or subject to the storage provisions of

this Lease.

b. Tn the event that the lease premises are presently
gubject to a valid and subeisting oil and qgas lease, all rights
granted herein to Lessee snall be subject te the same. Nothing
herein contained shall be construed to reduce or impair any royalty
payable to Lessor under tha terms of any such prior oil and gas

lease.

c. Lessee agrees to defend, indemnify and hold Lessor
harmless from and against all liability, cost, and expense,
ineluding attorney's fees, incurred in connection with any action
instituted against Lessor by the Lessee under any existing oil and

as lease of the lease premises resulting from Lessor's execution

of this Lease.

10. LESSEE OPERATIONAL OBLIGATIONS

In conjunction with its operations, Lessee specifically agrees to:

a. Build any meter houses, separators, heater treaters
and storage tanks, used for the purpose of producing and saving any
@il and gas upon the sbove-described premises adjacent to any
county, state, or federal road or highway adjoining the above-
described premises. BAll storage tanks and tank batteries shall he
installed in any of the four (4) corners of the lease premiges to
avoid interference with any irrigation circular sprinkler system.
Ne such installation, with the exception of an actual well pad,
chall be made closer than 1400 feet to the center of the lease
premises. It being the intention of the parties hersto to minimize
interference with farming operations on said land insofar as
poesible, including but specifically not limited to the operation
of pivotal irrigation gprinkler systems, or any other irrigation
method., Any production equipment, including but speecifically not
limited to pump jacks, hydraulic 1ifting equipment, or any other
equipment necessary to produce any oil or gas well on the above-
described land, shall be recessed to such depth as to permit the
use by Lessor of a circular irrigation sprinkler system currently

in operation. PALD
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ju 17 Minimize interference with Lessor's use and
enjoyment of the surface, including:

(i) bury pipelines and utility lines to a depth of
not less than sixty (60) inches below the surface, and backfill,
compact, and maintain all ditches for pipelines and utility lines
at original surface level;

(ii) £ill ana level all slush pits within sixty (60)
days after well completion or abandonment, unless a longer time
therefar is granted by Lessor, at his option;

(1ii) backfill, water pack, and level any pipeline
diteh across irrigated land so as to allow irrigation water to
cross the pipeline ditch in a normal maaner, with such backfilling,
water packing, and leveling to be performed by Lessee at its
expense and in a workmanlike manner, to the satisfaction of Lessor;
and ‘

(iv) reseed and establish, at Lessee‘'s expense,
native grass cover, if any, on any right-of-way and adjoining land
used in pipeline construction.

c. Comply with all laws, regulations and orders of all
governmental entities having jurisdiction with respect to
environmental hazards, darage, contamination and remediation.
Lesses further agrees to accept the leased premises in its "as is®
condition. It ig acknowledged that Lessee has been advised to
inspect the property to determine that it is suitable for the
purpose intended and to ascertain that no environmental hazards or
toxins are now present, insofar as 1t concerns <tThe Morrow
Farmation. Lessee makes no representation and shall have no
obligation hereunder as to the environmental condition of existing
producing oil and gas wells on the property.

d. Indemnify and hold Lessor harmless from any claims,
damages, actions or causes of action from any environmental damage
or contamination causad or contributed to by Lessee subsequent to
the commencement of this Lease.

e. Within one (l) year after the expiration of this
Lease, fill all pits and ponds, remove all structonres and
equipment, plug and abandon all wells drilled or used by Leseee in
accordance with applicable rules, requlations, and orders of the
State Corporation Commissian of the State of Kansas, and restore
the lease premises, as nearly as practicable to its original
condition, natural wear and tear and damage from the elements
exceptad, Any surface equipment remaining upon the lease premises
at the end of one (l) year following the expiration of this Lease
ghall become the sole property of Lessor. 1In the event this Lease
is terminated at any time for any reason, including the non-payment
of rental or other compensation due Lessor hereunder, Lessee shall
have the right, for a period not to exceed one (l) year following
the date of such termination, to remove all gas stored in and under
said land and any natural produced which may be produced therewith,
and the right to own, maintsin, and operate all of its pipelines,
wells, and other £acilities for such purpcse during the time
nacesegary and convenient for Lessee to accomplish the removal of
such gas and, at the conclusion of guch operationg, to remove all
of its equipment and other property as hereinbefore provided.

£ Maintain any well site, storage tank location, or
any other area used in its lease operations reasonably free of
weeds, but without the use of salt or chemical substances in such
weed control. Lessee will use reasonable diligence in its
operations to cause minimal ‘nterference with any cattle operations
on said lands.

LD
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11. CCESS REQUIREMENT

Lessor in cooperation with Lessee, may designate routes of
ingress and sgress to and from all well locations, but shall not
insist upen unreasonable access requirements.- Prior to the
construction of any roads, tank battery installations, Or
installation of other equipment on the lease premises, Lessee shall
consult and agree with the landlord or tenant or other person(s) in
possession of the surface as to the location and direction of lease
roads and installations. There shall be no oil road surfaces or
hard surfacing of any access roads without the written consent of
Legsor. Lessee shall, inscfar as possible, construct all lease
roads along one-half (1/2) section lines, following a true North-
South or East-West direction, 60 as ta least interfere with farming

operations a8 possible.

12. WATER USE

Water for the lease premises shall be used for drilling
operations and water packing pipeline or utility ditches only.
Lessee is expressly denied the right to use fresh water from the
above-deseribed premises for the purpose of water flooding or
injectien in any water flooding program in which the lease premises
may, for any reason, be pooled or unitized.

13. SALT WATER DISPOSAL

The installation of any ealt water disposal egquipment by
Lessee in the operation of this lease shall be subject to the
written approval of Lessor. Lessee shall not be permitted to use
any well drilled on the lease premises as a salt water disposal
well without the written consent of Lessor and without compensating
Lessor for the use thereof; provided, however, that the terms of
this paragraph shall not apply to the dispesal of salt water
produced from wells located on the lease premises.

14. FPROPORTIONATE REDUCTION

fn the event that Lessor owns a less interest in the above-
described land than the entire undivided fee simple estate therein,
then the annnal payments prcvided herein or oil royalty as provided
for in Paragraph 4 shall be paid to Lessor only in the propertion
which his interest therein bears ta the whole and undivided fee.

15. LESSOR SUBSEQUENT TRANSFERS

1f the lease premises shall hereafter be owned in severalty or
in separate tracts, the premiges may neverthelecs be developed and
operated as an entirety, and the annual payments and royaltiee
hereunder shall be pald to each separate owaer in the propertlon
that the acreage owned by each bears to the entire lszased area.

16. ASSIGNMENTS

a. If the estate of either party hereto is assigned,
and the privilege of assigning in whole or in part ls expressly
allowed, the covenants hereof shall extend to and be binding upon
thelr heirs, executors, administrators, successors or assigns, but
no change in the ownership of the land or assigmnment of annual
payments or royalties due hereunder shall be binding upoen Lessee
until after it has been furnished with written notice thereof and
either the original recorded instrument of canveyance or a duly
cartified copy thereof, together with like proof of all
intermediate transfers showing a complete chain of title back to
Lesgor of the full interest claimed.

b. 1f Lessee assigns or releases this Lease, in whole
or in part, Lessee shall notify Lessor in writing of such

assignment or release within thirty (30) days.t eof, and shall
thereafter be released and dischar@gﬁirgty iw$+kwrpayments,
A8 - vy
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obligations, and conditions herein contained with respect ta the
portion herecf so acsigned or released; provided however, that
notwithstanding release of this Lease, Lessee shall have the rights
- upon termination pravided by the foregeing Paragraph 10e, and shall
ot remain liable to Lessor only for environmental claims and damages,
ar other causes of action, if any, arising out of its use and

enjoyment of the leased premises by operation of law.

l 17. LESSOR WARRANTY

Lessor hereby warrants and agrees to defend the title to the
land herein desecribed, and agrees that Lessee, at its optiecn, may
; pay or redeem for Lessor by payment any mortgages, taxes, or other
! liens on the above-described land in the event of default in
| payment by Lessar, and be subrogated to the rights of the holder
; thereof or reimbursed from any annual payments and/or royalties
: thersafter accruing hereunder. The undersigned Lesscr, for himself
' and his heirs, successors, and assigns, hereby surrenders and
: releases all rights of dower and homestead in the lease premlises,
by insofar as said rights of dower and homestead may in any way affect
i the purposes for which this lease is made. In case of notice of
T : any adverse claim to the lease premises, or any claim affecting all
or any part of the annual payments or royalties to be pald to
: tesgor hereunder, Lessee may withhold payment or delivery of the
same until the ownership is determined by agreement, compromise, or
3 by final decree of a court of competent jurisdiection, and proper
. i avidence of the same furnished to Lessee.

1L 18. SUBSEOUENT THIRD PARTY DRILLING

a. It is agreed that any operation on gaid land, which
without limitation includes drilling and mining, in which gas 1is
gtored on said land pursuant to this storage lease shall be so
conducted as to prevent the escape of gas from, and the intrusion
of water and other fluids into, any formation in which gas 1s so
stored. Pefore Lessor or any pacty proceeding under LessOI's
authority begins any operation connected with or resulting from
drilling and mining on said land, such party shall notify Lessee in
writing, addressed to Lessee at the addresec hereinbefore indicated
(in initial recitals) or to the current operator as shown by the
records of the County Clerk, not less than thirty (30) days prier’
! ! to the intended beginning of any such operation. Thereupon and
befora actually beginning any such operation, such party and Lessee
ghall agree in writing upen the methods and practices which such
party shall use in any such operation, which without limitation
includes plugging and abandoning thereof.

b. It is specifically understood and agreed that Lessor
or its successors may, pursuant to this provision, only properly
drill and properly case holes above or through the Morrow
i Formation, but may not bottom any wells or perforate any casing
P within 200 feet of the top of the Morrow Fermatiom. Lessee shall
Pt have the right to have a representative present at all times while
any such operation is conducted and ghall have the right of access
to records of such operations and to declare the agreement breached
if the aqreed upon methods and practices governing such operatien
are not faollowed and to require termination of such gpperation
follawing such declaration of breach.

16. SUBJECT TO FEDERAL, STATE & LOCAL LAWS

All terms, covenants, and conditions of this lease, express Or
: implied, shall be subject to all federal, state, and local laws,
i rules, regulations, orders, and crdinances, and this lease shall
not hs terminated in whole or in part, nor Lassse hald liabla in
damages for failure to comply therewith, if compliance is prevented
by, or if suwech failure is tha result of, any such law, rule,
regulation, order, or ordirnance. S
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20. APBSTRACTING

Any abstracting charges for drilling operations by Lessee
under the terms of this Lease shall he paid by Lessee.

21. TERMINOLOGY

Whenever necessary in this Lease and where the context
reguires, the singular term and the related pronoun shall include
the plural, the masculine and the feminine.

22, PBINDING EFFECT

This Lease and Agreement, and all the terms and provisions
hereof, shall extend to and be binding upon Lessor, his heirs,
successors, executors, administrators, and assigns, shall inure to
the benefit of Lessee, its successors and assigns, and ghall run
with the lands, tenements, and hereditaments subject hereto.

23. COUNTERPARTS

This Lease and Agreement may be executed in multiple
..counterparts, all of which are identical. All of such ¢counterparts

Ll itogether shall constitute one and the same instrument,

‘. r».f'.;'_.;-"-._' “IN WITNESS WHEREOF, the undersigned have executed this
+? ingtrument the day and year first above written.
o 3 H

F&II Farms, Inc.

409

Attest: Q::‘WLLM;E‘TQ.{_QL&&‘LA'J By: 'fﬂ‘-‘—“‘—“&-iﬂ— 'fi 'f—(—“-ﬁvh'-‘:- e ‘ o

Secretary H\"—-’L‘&“‘——v‘:{‘—

Tax [.D.# . 85-0337631

STATE OF _%eorducton, )
=" ) sS.

CcoONTY OF “Slfessoy )

The foregeing instrument was acknowle ged before me Hhis 2 day
of 2l 109z , by tdura b Hevern—, Farsiderd”

and _sedefahe |
S

MRS Mhuck

My Commission Expiraes: (Alice H. Blackburn)

-3 54
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I EXHIBIT "A"

O e SR R G

COMPENSATION SCHEDULE

Pipeline Right-of-Way

Right-of-Way Damages
1 Line Size Per Rod Dry Land Irrigated “
4 to 8" $20.00 plus $10.00 $15.00 i
10 to 14" §25.00 plus 510.00 $15.00
16 to 20" $35.00 plus $10.00 $20.00
Well sites
Pasture Land $2,250.00 Per Location
Dry Land, Cultivated $3,000.00 Per Location
Irrigated Land $54,000.00 Per Locatien

{Road Easements are included in well site compensation.)

For purpeses of determining damages for well sites and pipeline
right-of-ways, CRP Land will be treated as if it is irrigated land.
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GAS STORAGE - - LEASE AGREEMENT l

E T;-_]];:s AGREEMENT made and sntered inte this X[ day uf&&m@_,
BREIM, DLLA M. BREHM, EDWARD A, BREHM, EDITH T |

HERTLEIN, MYRLAND M. HERTLRIN, of phe County of Pratt,

awner of certain lapds described below and heveinafter

whether one or mare and THE KANSAS POWER AND LIGHY
with its principal office ar 18 Kansas

hereinafter designated &s "Lessee."

" WITNESSETIL:

+ and in consideration of “TWENTY RIVE TIIOUSANT

ne receipt of which'
in consideration of the covenaﬁté and agree- !

ter conkained on the part of Lesses to he raid, kept and ]

leaszed, and let ﬁnto and by these presents.

dgg;ﬁgr%ﬁt? demise, lease, and 1ler unvo Lessee the following described . !

State of Kansgs, to wits

The Southeast Quarter (50/4) of Sectian 22, in Township 28 i
.. @outh, Range 13 West (hLaudowners: Geovge E. llertlein and
- Myvland M;“uer;1gin _lease leld By: Kansas Pewey apd Light 3
- Gampanyd AR ' ' ;
The Southwest Quarter (sW/4) of Section 23, Tewnship 28 '
South, Range 13 west (Landowners: Fred I. Brehm and Ella B
M, Brehm - Lease Reld By: Kansas Pawey and Fight Campany) ,uage ~°

"fhe Nopth llalf (N/2) of the Northwest Quarter (NW/4) of
Section 26, Tawpship 28 South, Range 13 West (Landowners:
Bdyard A Arehm and Edith 1. Breha - lease Held By: Kansas

Pawer and Light Company) 1134

The Seuth Half (5/2) of the Narthwest Quarter (NW/4) of

Section 26, Township 5¢ Sourh, Range 13 West [Landowners:
- Fred T. Byehm and Ella M. Brechm - l.ecase Held By: Kensas
Power and Lighp Company) J7ne” R

'and containing 480 acrpes nore or 1less, and Lessar hereby 1eases:tn Lassee
C State of Kansas, Pratt County { 88 ;
s gagﬁ gggﬁﬁ A3 } 5 1, Vera Compton, Register of Daeds within and far caid county andl
; : state, duly electéd and qualified, do herehy certify that this phote is @

S This Insluman, wes [lad for reeord on S
- T : ) full true and ecrrect copy of the an?;\nal instrument filed in m{ office

. e w ! ) 4 { AD, 19 at
i3 urecci DM st ply recoidad mmmfﬁmw ¢ -
. 3 ra ; : e i £ in votuma 10 of
. ™ ,.-FNH,J& 3 clag:k. M., as slicwn by the recard therco
5 PWN'ZA' ’#f p ; AN at pagem_. '

dir of pﬁl‘fﬁ Witness my nand and ufﬂcial seal at my offica in the Clty of Pratt,
A - oo Mansas, this L& day of LLf'I-.I 15t AD, 19: .
8T ' \VeRa Pﬁrz#ﬁlﬂfx N
Reaister of Deeds 3 3 9

STATEMENT OF JOHN V., BLACK TO HOUSE JUDICIARY COMMITTEE EXHIBIT."C"
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all of the lands however described which are owned by Lessar in said sectien,

sectiona, or surve} herein specified, and in the event any appurtenant parcel

of land nok now owned by lessor lying within the exCernal limits on or across.

the lnndleﬂszd herein, or adjacent or contiguous thereto, such as'a tract used

for school purposes, railroad right-of-way, roadway, highway, or other purﬁose

becomas vacated and title thereto shall reverc ta or shall be conveyed by deed,

or in any othar mamner come into the possession of Lessor or successara in

title to the land deseribed herein, while this lease 1s in foree, then and in

that evank, such additionzl land chereupon shall be included hereunder.

2. Under che terms hereof, Lessee shall have the righr to use thé land
described above for the purposes of:

{a) Conducting exploratery work for the purpose of determihing the
suicability of the area for gas storage; by means of any well ar wells on said
land and othar lands, either previecusly drilled or hereafter drilled, to store
any lind of pas by pumplng or otherwlse introducing the same lnte any land or
jands or sub-strata, struckure, or horizon in the Simpscn Sandstone formation
and_under said land or other Lands and to remove such gas by pumping ur'dther—
wisa; te re-establisli, ceepen, repair, terondikiom, plug, or replug dny
non—commercisl exlstinp wells heretofeore drilled, whether or nat abandoned} ta
have the use of so much of Lhe surface thereal a§ may be reasanably nédesgdry‘A
or convenient for Lhe soouowic and efficlent cper;ticn of Lassee's facilitie;
for the purpeses Herein stated;

(b) Eagaging in the secondary recovery of oil from the Simpson

Sandstone formation;

(c) To construet, lay, maiutain, operace, change the size of, ;nd
remove any pilpe line or pipe lines and other appliances and structures on,; over;
and through said lands that may be necessary or cenvenlear far the operacion by
Leasee of said land alone ar conjointly with other lands for the intreduction
ane storage oE.gas In said 1un§ and its wikthdrawal therefram; .

(d) To dcvélcp, operacte [or, aund produce oil, gas, casinghead gas,
cislnghgad gasoline) ko lay; construck, maintain, aperate, reblace. change and.
romove pipe lines and tha ndeessary equipment, appliances, structureé. and

-

facilities ko produce, transpart, store, save, vemove, and market all of sueh

substances;

(&) ‘o construct, maincain and operate slectric Ltelephone, telemecering

FEE-17-98 TUE [0:50 AM ' 3166725575 P13
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or other qommunicatinn lines and cquipment below ground burded to a minimum
dEF;h of cthree (3} feet along or wicthin exlscing rosdways or Lessee's newly
established rcoadways on che propercy or aloup wnd conkiguous wich properxrcy
lineg, or along ov within che pipe Llne, dicch or road;

3. 1c is agreed, excepc as provided in parapraph 12; that cthis lease
shall semain in farce for a cerm of twenty (20) years from this dare and as
lang thereafcer as gas 15 being scored, held ia searage, or withdrawn fram che
land described above or from land ia the viuiniug of the land descrihad above
by‘LeaseE‘ and as long chereafcec #s olil, pas, casinghead gas, casinghead
gasoline, or any af phew 1s ar can be producwud from che lapd described above,
It is gxprasgly underscoad chat for scorage purpogses a well or wells need not
be deilled en phe lind described above and that Lessee shall be che sale and
exclusive jpdge ne to whether gis 1s belng storad In the land described abave

. pr held 1n scarage wichin said laud, and chat 1cs decerminacion shall be final

+ and conclygive,

4. Leassee shall have che rdghe te usllizo the Simpspn Sandstone for-
matien undef the lond herein des:cibed for gus storage purposes, includ 1og Che
.&1gh; o constyuct, mainpaln, and ovperare pipe lines wpon apd dcrods ééid land
Qnd ro transporc through such pipe lines pgas produced onm the land or elgewhere,
and furthey ineluding the ripght vo drill, equip, waincain, and operace om sald
Jand a well or wells complaced in said uoderground formapion, and chraugh any
ueli or wells now l&cncad on said land or drilled hereupder and inte such und er—
ground Formacion, lessee shall have the ripht at ics will from time co £ime cp
inject gas produced elscwhere than on such promises and store che same Lhereln
.and at iks will remove the gas cherefran. In rhe event no surface operarions
for the scorage of gas underground be accually undercaken on the land herein
de;cribed, but such operacions are candueced hy Lessese on ocher premisea in che

general vieinicy thereof, Lossee nevercheless shall likewise have the Tight to
injac; gas ingo aaid farmarlon underlying cthe surface of che land herein deseribed,
grare th same thereln and cemove such pas together wich any natural gas which wmay
naw be contajned rherein, utilizlng in such process of injection and remnv;l any

wel}l or wells locaced on other premises in the general vicindiby of che land hercin

degeribed,” lessee shall Lave the right o conduer and continue such gas sCorage

pperacions por anly durlng che primary term hereof, huc by waking phe annual payment

341
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hereinafter providad, Lessoe shall have the further right to extend such tetm
and c;ntinue this lease Ln force and operation hercunder for successive annuai
periods thereafter so long as gas is or can be produced from ot is, stored in
And under said land, or so long the;enfter as Lessee shall own, maintain, or
operate such gas storage facilic{cs in the wanner herein pravided, on ot iﬁ
ihe ganeral vicinity of sald land and Lessee shall be che sole and exclusive
judge of the necesslty, advisability, or need of retailnipg this lease and the
lind covered hereby, or any pact tnercol, for use In connection with or for
the protection aof such gas storage facilities or osperakions,

In Full payment Lor such rishts and privileges granted to Lessee, Lgssea‘
shall pay to Lessor and lLessor shall accept, to cover the right and privilege
of injecting and storing gas therein and removing same, and sll other rights and
(”“ privileges conferred, Including the right Lo continue thia leage in force apd
operations thereunder beyond the primary term as herelnabove Provide&, a cumhined

lease and storage rental in the sum ol Ten and no/100ths~-———Dallars (510.06),

per acre per annum, payable annually in advance, commeneing with the date heraof

‘

and contilnuing so long as gos I prodoced ar stored or such pas storage riphts
are urilized or held by Lessee, and the recelpt and‘suEEiciency of such firaﬁ
annual payment and the consideratlon firsk recited herein, is hersby acknowledged
by Lessot. 5o long as such rights are utilized or held by Lessee and bayméhtb
are made hereunder, this lease shall continue in full Force and affeckt, and ihgi
payment or tender of the annual combined lease and storage réntala as aforesaid
in the ﬁanner and within the time Lereinafter provided shall be sufficient ﬁﬁﬁica
to Lessor of the exercising of thz rlght vi Lessee to::an:inue this:léasg in

fotce beyond its primary cecm. For the purpose of Ehis payment, the acredpe agreed
upen is 4B0O acres.

5, In addition to the paywents provided for in paragréph #4 hereof,

Lcagee agrees!

{a) To gay to the owuer of the surface rights as an annual well head
fee the sua af One llundred and no/l00ths Dollars ($100.00) for each well AT
whether gas input and withdrawal well, prrduction, abservatios or salt water dis-
posal well, and its appureenances drilled on the leased premises and, as Lo eoch

well so drllled by Lessee on sald leased premises. Lessee may accupy for such

-
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well and its appurtenances a tract approximately an areg of 10,000 feet
(either square foet or cubic circle at the option of Lessor) around the i
well site, Bnd Lessee may have Teémporary use of adjoining ayea for upern-‘

“ions ipcident to the installation, maintenance, or repair thereaf, Lessee

hmay enélqse all py any part of each such storage well site area With 8

2" fencé and, ypon the written request ol Lessor, shall so enclose each such
‘well site and its appurtenances. This payment shall alse coﬁer'the Tight
to construnt. maintain and use a 15 foot wide roadway, from the county ar
statg rpad to each well site. Lessee shall submit a plat map as to where
intepqed'roﬁds shall be placed und must recelve the written approval of the
1andowner who shal] nor withhold approval for any reasonable rvequest. New
oy additiopal surface equipment, including but not limited to pumps, build-
ings{ and'storage tanks may be installed by Lessee after receipt of written
permlssLon uynder sepavate agreemant with the affected Lessor; however, this
grovis;nn shall not apply to that 10,000 foot area énd the access roads
aptrlbutad to the wellhead. )

A (b) To pay to the owner af the surface rzghts the sum of $6.00 per
‘rod'for any Pipe, line or lines and appliances attached thereto that may be
lald upon the premises, which said line or lines are used solely and ex-

‘clu51ve1y for the transmission aF gas in commection with che storage and
removal thereof from the premises, such payment to be made affer such plpe
lines are laid, and in addition to pay reascnable damage which may arise to
land, crops, timber, fences, or other property of said Lessor resulting from!
Euﬁh construction, All such pipe lines shall be laid upon a raute as detar-;

~-mined by Lessee, and if the land is in cultivation, shall he buried te such :

l depth (except as to gatses, valves, weters, regulators, and drips) as will
not interfere with ordinary cultivation of the land.

(c) Lessee agrees To repair any Taodways upop the premises that may be:

i

damaged by ingress Qr egress.
{

(@) - In lieu of repair or payment for damapges done ta land, craps,
grasses, Trees, fences, or other property of the Lessor resulting from drill!
ing, well plugging, replugging, inpress and egress across the property, '
Lesgge will pay and Lessor will accept a payment of $3,000.00 per well upon -
the above described land for cach well drilled ot ‘redrilled.

ﬁ. All sums hereafter payable under this agreement may be made or Ten-

Cc'defed direct to Lesspr, or deposited to credit of Lessor in hank that Lessar

-5~
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directs in writing to the Lessee, or its successors, which bank and 1ts
cuccassors are Lessor's agent and shall continue as the depository of any and
all sums payable hereunder, repardless of changes in the ownership. in said
land, produckion therefrom, or in :ﬁe payments tu accrue lereunder. All
payments or tenders may lLec m;dn by check or draft of Lessee or any assignee
thereaf, mailed ar delivered on or befvre Che annual combhined léase and storage
rental paying dates. No forfeiture for naa-payment of such.nnnual combined lease i
and atorage rentals shall be had until after fifteen (15) days' written notice
by lLessor to Lessee at the above jundleated address, during which said time Lessee
shall have the right to make the payment chen in defaulc, adding two percent (2%)
of the sum due as a penalty for tle delay, and thus continuing this agreement in
good standing and in Full Force and eflfeck.
7. 1F sald Lesror awns a less interesc in the abovae described land than

the entire undivided fee simples astate therein, then che annual combined lease
and storape rental herein provided shall he paid Lessor only in the proportion
which his incecest bears to the whole and undivided fee which shall Le distribubed
{n the following maoner:

George E. Hertledn and Myrland M. Hertleih.....;....,lj 1/37,

Frod I. Drebm and Ella M. Brebunooviceceacinnir=asne. 5&2

Edward A. Ufebm and fdith T. Brelif. .y, vyoeen-s N 16 2/3% = o

g8, Mo weii shall be drilled nearer than 200 feet to the thouse or bafn : ‘ 7

now on said premises without written conseut of Lessor. Lessec shall have the
right at any tiwe during or after tha expiratlon of ehis lease to remove all ,
property placed un gald premlses, Including the right to draw and remove all ;
casing. 1In the event tlis lease is terminaced at any time for any reasen
whar soever, except the [iling pé record by Lessee of a release heresaf, Lessee,
by making paymant of any sums chen due or owing hereunder and by continuing to
tender or pay annually the combined lease and storage rencal as provided herein,
shall ofter the dace of such termination, have the right to remove all éas Qtured
in apd under said land anoy natural product whiclh may be produced therewith, and
the right to own, mafotain, and operate all of 1ita pipe lines, wells, and otﬁer i

facilitles Eor such purpose during the time reasonably necessary and convenlent

—B~
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ro Lessge o accomplish and removal of such pas, and on conclusion of such
c?argtiang the cight o remove all of ics equipment and acheyr proparfy Erom

said lapd as hereinpbave provided,
)
9.. If the escars of eicher party hercco is assigned, and che privilege

of asgigning in whole or ip parc 1is expressly allowed, the covenangs necreof

shall exfend L0 the asslgns and cheir rospective success0Ys in cicle ipeluding

their assigns, butb no change of pwoarship in the land or in the payments uhich

aay be mada hereunder shall he binding on Lessee antil 60 days aftar nocice to

'Lessce and ip hag been furnished gitih che wriccen cransfer or assignmen: or a

:rug copy thereof cercified by the Recorder of Che counry in which the land
descrihed above 1§ lacated,

10, '1E che leascd premises shall hercafrer be owned in severalty or In

saparatg rracts, the premises, nevercheless, shall be developed and opera:ed as

opg }eaaa apd che snnual combined lease and storage rencal paymencs hereynder

:ghall ne ctreated as an encirery and shall be Jivided amang apd pald to such

’;gparar: owners ag ser farph in ltem Ma. 7 thac che acranga owned by sach such

sg?arqtg pwner hears to the entive leased acreuga. There shall he no cblilgacion

on :hg part of che Lessee to offse: wells on sepavace cracts in which phe land

cgyered by this loase may be heceafcer divided by sale, devise, or acliervise,

or to furnish separace measuring or receiving canks.

11! Lesgor herehy warruncs and agrees ro defend the ticle e che land

herein described and agrees char Lessee, at iks aption, muy pay and discharge

any Ctaxgs; mortgages, or orher lisas,

dageribed lands, and shall have a lien upcn said Jands for any taxes, morcgages,

- ot othey liens so paid apd Lesuee may be subyogaced ro the rights of any holdar

or hﬁlders of any caox ctitles ox coreificaras, morcgages, or ochev liens and may

keep and apply to the discharge of any such worrgage, tax, or lien, any paymeni:s

aécq;ipg hereunder,

"12, It is agreed Chag Leassce aC any time way remove all ﬁrnper:y placed

‘hy it op said premises; and further, after 20 vegrs Erom the dace of chis

'Aggeémen;, upun the paymenc of One Dollar. .(§1.00) and all amounts due hereunder,

Lessee shall have rhe tight to surrender chis leasc and thereupon shall he

peleased and discharged from all paymencs, obligations, and canditions herein

do1s

existing, levied, or assessed on the above

- 345
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cnntéined All vights and privileges granted to Lessee herein contained.
All rights and privileges granted to Lessce herein shall continue until a
Wlltten release is filed by Lessce in the Reglster of Deeds Dffice of ‘the
county in which the land dcscribéd above is located.

13. In case of notice of any adverse claim to the premises, or any
claim affecting all or any part cf the annual combined lease dnd storige
rental payments, lessee may withhold payment ot delivery of the same until
ownership is detecrmined by agreement, compromise, or by final decree of
a court of competent jurisdiction and nroper évideuce of same furnished to
Lessee. - _

{4, The dollar amount of tha annual well head fee and combined laase
and stdrage rental shall be adjusted at the rate of 10% per annum, conm-
c"Unded annually. _

15. All express or implied covenants of this lease cshall bhe suhject
to all Pederal and Stato laws, Dxecutive Orders, Nules ot Regulations of
regulatory authorities with jurisdiction including the Staté Corporation
Commission of the state of Kansas, and this lease shall not be terminated
1n whole or in part, mor Lessee held fiable in damagss for failure to’
comply therewith if compliance is pravented hy, or if such fallure is
the result of dny such Law, Order, Rule or Regulation.

. 16. Tt is dgreed that any operation on said land which without limi-
tatien includes drifling and mining, while gas is stored on said léné
mursuant to this storage lease shall be so conducted as to preveni‘the
"escape of gas from and the intrusion of water ahd other fluids into
any formdtion in which gas is so stored. Before Lessor or any party
proceeding under Lessor's authority begins any pperatian cénneéted
With or tesulting from drilling and mining on said land, such patrty shall
notify Lessee in writing by Unite ad States mail addressed to Lessee 4t
Topeka, Kansas not less than 30 days prier to the intended bEgiﬁning
of any such operation. Thercupon and befove actually beginnifg any such

operation, such party and Lessee shall agree in writing upon the methods

25675 P13
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: ,the Simpﬁqn,Sanda;spe fopmagian,

' casins in the sxp?aun Sandstene formatian.

shall have Fhe right ro acces
'agreemﬂnt
,pppra;ipg are nor fallowed and C

e
’5;‘auch dgqlﬂrﬂliﬂn of brepch.

| , of the earl;ar‘oil

'Y

] gud Ppgg;icqs wh;ch such party shall use in any such operacion, such party and

Lassee shall agree in wtiting upon tha mechods and praccices which such parcy

Shall use ip any swech npepn:iun, such parcy and Lessee shall agree in writing

npan th ggghnds and practices which zuch party shall use in any such operacion '

which HithQuF limitacion includes plupging and shandening rherpeof. It 1s
bpécifiﬁally updgrgcﬂpd and agreed chat lessor oo 1C5 SUGCESSALS may, pursuant
;o thiﬂ ppoqiaian, nnly properly drill and properly case helgs ahove af through
hut may nor borcom any wells or perfoyace any
Lessee shall have the right to have

a rapresen;aniva present ar all rimes while any such operarcion is canducted and

a co recovds of such aperations and ta declare rha

breached if che agread upon methods and practlees gavern;ng BUCh

o vequire tzrminacion ‘af Such operacian following

';7' Lesses 15, oF conpemplaces becoming Lhe assignee of a cercalp ail

apd gas leﬁse or lpases previﬁuﬂlj granced covering mining anu operaring for

iqil apd ggs from che cract herein deserlbed, and ocher rracEs conciguous chereco.

NQ. MEFEAT of sajd earlief oil and pas lcase ond this Gas Srorage—l.ease Agreement

ig-ipgended, Pnless modified by chis Gas Stovage--LeasSe Agreemenk, the tcerms '

and gas lease snall gavern production thereupder, 10y reasen

gf Lgaaea s plaus o injeer gaa inco the Slmpson Sandstone for purposes of

s:orgge qQf saxd gas, Seconiary producticu of oil from said reservoir will result.

Therefqre, Lessee 1s expressly granted che right, powar and option ra copsolidace

the Leasghold escace granced by said earller leass, as ta all ar any formacien

0T harizan thereupder, wich other leaschold estaces, or peytions thereaf, sa as

‘tq form one secondary development unir. SaiJ consalidared astace shall embrace

the engire produc:ian horizon or pool, as determined hy Lessee's qualified

"ggﬂlpsists or pecraleun eoginecrs by mecheds and scandards recognized in the

" o4l.and pgas indugcry. Said right, power and oprion herein granted Leasee shall

be exercisable by Lessce's excculinp in wraiting and vecording In Ehe office.af

;he Register of Deeds in the Councy in which che leased premises 1s sicyaced an
finq;rumen: ldgntifying ang describing

'PFQVi4ed under said earlier leasn

such develepment unit, In lieu of royalties

excepting shul-in royalry, Lessor shall recelve

. | 347
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on production from a development unit so formed, only such portion af‘the
royalty stipulated herein as to the amount caleulated upon a formula which

takes into consideration ns o each Lessar's separacte tract or tracts in the
\

development unit the tracts' cumulatlve oil production from the Simpson

sandstone as of the date of upitlzation, as a 45% factor; the tracts current

income From all producing horizons [or six (6) manche immediately preceding
uniE1z$tion as a 45% Facrtor; aud the gross acreage aof each tract in the unit
shall constitute a 10% EFactor in the weighted formula for auch royalty thereom
ag is determined by the State Corporation Commission of the State of Kansas,
gr any tuccessor agency in proccedings undar £.5.A. 55-1301, et seq. N;tﬁing

heraiu contained shall bLe construcd to effeet any transfer of any titie datad

‘{n such developmant unib. Lessee muy teradnace any consolidation effected

pursuapt hereko at any time the development unit Lormed by such consolidation

is not producing by execuCing aud Fillmg a written declaration of Llie termination

of such consolidation dn the offlce of the Reglster of Deeds where Lle development
inlt was originally ldeactficd and describad, provided that the conselddatien )

of all interests comprising pavt of such development unit alse be terminated

in zome effective manner.

18, All of the terms, condicluens sad covenants of this agreement and

lesse shall extend ko ‘and be binding upon the helrs, successors, and assigns - '

of the parties hereto.

- 1s. (a) In cecognltion of Lessor's intention te, in the future; engagd.

4n irrigatlon of the above dascrlbed land, Lessee tepresents tliat any surface.

Facilitlea modifiled or added will be locaced anly upon thé 10,000 Ebbé’ o e

tracts degcribed In paragraph 5(u) and not on uny-adjacent land and if such a

manuer 6o as ro nobk lutecfere with lrrigation of adjacent land.

(L) Lesser and Lessec acknculedpe that the J: J. Brehm No. 4

Well has beea and 19 presently gsed as a salk water disposal well. Leasee

agrees that in ita opetation of said well, it will be used sulely For the

dlspasal of salt waler produced [rom the Srelum Fleld and not that produced-,

in ather fislds or areas,

FEE-17-98 TUE 10:56 AM 3166725675 P2l
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20. TF at any Eime duripg che term of chis apreement the Lesses
shﬂﬁld contract and pay a higher price far annual wéil head fee and compined
lgnae ,-,md starage renctal as part of any sui:uuquen: pas storage Eield npcra:ed
Lesa:e in rhe Sgare of Kansas than the amount chen cuprencly paid hereunder
i ; as that bage AmappE Mmay have gscalaped chen Lessee agreag that ic will adjus:

Auﬁ P“menr_ for sald annuel well nead fee and cmnb{ned leasc apd stovage

-]'anl.‘,a.]. he;:eln to sueh higher prica.

b et 2 e e i e SRR PS4 1 SR e e

IN WITNESS WHEREGE rhe par{ies co this apreemant have set l:heir hundﬂ

. and geals che day and year Eirsc abave wricten.

£ i it L

THE KANSAS POHER AND LIGHT COMPANY

. VirE Presfdgne-Caq Operariens

© o vpussEE"

g me Dec. & (EF/

Tl Bpytiee
PREDR T. BREIM

e B

FLLA M. WREUM

£ :
; ‘ /Qf’.e.-cﬁ‘-.-w - £ @mﬂ’ AT
: GEORCEA, UERTLEIN
; i ‘ ‘7/?6//1%7#/ 7 %’J,Z%Lﬂ/,
] ¥ o m(iy;’mn M. HERTLELN
|
|
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.§TATE OF Kansas

COUNTY OF prgit

: 5 Charlas N, Dacker , do hereby certify that
Frad I, Prahm, Ella ¥, Brahm, Osorze L, Hartlein, Myrland M, Heptlein,

Edward A, NDrahm, Fdith I, Brnhm

persomalily known £o me CO be the same person{s) whose name(s) is (or are)
cubscribed to the foregeing inscrument, appeared before me this day in person

and acknowledged that thay signed, sealed and delivered the said instrument
as their free and voluntary act, for the uses and purposes therein set
forth.

CIVEN under my hand and seal this 21 day of Saptombher , loay,

Pl i Auoker)

£ ug‘.mﬁaewn;l HECKER '
LT u:lf‘ﬁﬁm Notary Public

My Appointment Explres:

Mareh 31, 19%2 :

STATE OF KANSAS
. SS. .
COUNTY OF [ EAVENwWILTH .

on khis #’A day of he::e,w Lf"" , 1981, before me; & Rotary
P&blﬁczj.n emj< for sald Caunty and State aforesaid, personally appeared Ned ;4. \
A .

jec and LML a~fce ... to m@é personally, known, ;
each being by ma duly sworn, did say that the said N&j /3_ '\/ﬁ\A ?c{}.':c, :
ke ; is the ' !

iz the Viece Pre idaz;, and the said b X¥ . Kar
Secretary of TAL fgmsss )‘%wr"— awd Liall (e Ehe corperalbion that
executed the foregoing instrument, and that ¢he se £fixed to the foregoing

{ngtrument is the corporate seal of sald corporatiom; and that inskrument was

slgned, sealed and delivered in che name and on ‘hjmlf of pa ? arp ration by
i Aed 4 \/fJ 5

authority oF its Boprd of Directors, and sald 1ecfC
and . m Ar kev acknowledge aald instrument to be the

Free and voluntary act and deed of gaild corporation.

WITNESS Ethe hand and «eal the day?earjabnua written.
AW ]
7 I

Y Notary Public

My Appointment Expires: “

Dby 131923 T

J L 1

FEB-17-96 TUE 0:57 AM 1166725679 P.23
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for Koch Industries, January 1998

Koch Membrane System
makes drinking watér:safe =2

; ater flows from a cold th pe -

e % Wmountain cave in Only in autumn, with turbidity
Cumberland Gap caused by falling leaves and

National Historic Park near the  aventual humus, does the

| } Virginia, Kentucky and water need much freatment 7

4;‘;5 of Cumberiar¥ Gap, as
“well as the students of Lincoln
orial University.

e water is 50 good,” says

et  rr——— e e s e

result, four successful
installadons are underway.

Meanwhile, in the extreme
northeastermn cormer of

Tennessee hqrders. aof any kind o make it Sam Reid, the operator of the
. Nature's drink is clean and petfectly safe.
‘ Centinucd on page 4
J; Continued from page ! in numerous athers. As a in the 20-70 MGD range.
1

university's water and

2 wastewaler reatment plants. Tennessee, Sam Reid is
L “It seemed wrong to treat this Membmﬂei “amazed
i water with chemicals when replace san and tckled” .
: seasonal turbidity and a little P e E W with the Lpiil ol mameremr Fan e
R microbial influence were our B;orc iy R used more productively™ by
i cnly difficulties.” eveloped, mdny commur perform- using our technology, and
13l relied on chloring as a ance of his ] )
Y ) Koch comes disinfectant or sand filtration  panegyE disposal requiremants are
. through — technology 4: leasta 100 system easler to implement.”
b oide years oid. Sand filtration 1l tell =300e Mont
| e Enter Koch Membrane demands large land areas for you hiow
l & Systems. efficient use. It's slow to use zood this water is,” he says;
| This Koch company has and costly to clean. Further, "companies come Gver here
i designed, manufactured, and  besides being resistant to ‘
i e g e otine: Bl gather the water from our
! marss y chlorine, bok holding tank, remove the little
flration } %‘.’mé‘a atéd bit of chiorine in the water,
Eﬂmﬁﬁfsses : r?’P 0 atrl . bottle it, and sell it.”
et requenty 100 Reid reports that the system
products small ta bt:: works “like a dream,” with no
tha[iwuc‘h : rl_rg.lgt‘imu :y mainlenance necessary
our I‘c’lﬁ- Eﬁraﬁg?xi beyond a chemical cleaning
: ggg :‘i’ é Sy every couple of weeks.
i =
| beverages communities 5 =
printing and institutions, Applying MBM
| needs, the cost savings s
i autamotive S il  Creative Destruction
5 pajnting, and 3 says ]am.ie in the evalutionary proc angh which
indus[rial L Mf}nat ViC-E new and bagrer prod and producdion
5 Yy rogEsLes, n advancing Leeh-
ceaning.In | president of s me U e
gach case, a j| “och Me rane. s3eisfy human wants and needs.
pr'BﬁsufE' Lﬂ.nd agd Imaginative, crealive: peaple
driven process called manpower can be used more R R

productively™ by using our

“yltrafiltration” (UF) separates
technology, and disposal

certain matenials from water

ide Jar buman peeds

based on the size differénces  requirements are easier G o
o H » produce gouds and sel
Df thuse ma[eﬂals. . to 1mplemen1' arid mare cheaply. They twild chiz
Now Kach UF technolegy (s knewledpe inca

being brought to the seviceof  LOW maintenance,

municipal water systems such  high volume
as Lincoln Memorial

productlon p 3.
management rechniques,

and =rrvicos. These

Clean

University/Cumberland Ga Kach UF systzms also festruy the cronnmic :
: to ;emog viruses giardi; g, are very reliable, requiring | Zaye oLU olderand Water Amraids
particularly nasty e only minimal maintenance, ilerie

water-home pathogen),

bacteria, coliform, particulate
matter, and crypto-sporidiurm,
(the contaminant identified in

-the tragic water-caused deaths

in Milwaukee a few years ago).
*Our product is considered to
be an economical, alternate
technology, as more cities and
companies find better ways (0
meet safe drinking water
standards,” says Evelyn
Scibelli, Koch sales manager.
Indeed, piloting has been
completed in more than 15
states, and opportunities exist

FRB-17-93 TUE 10:53 AM

Typically, the systems fast 20
years, although membrene
cartridges themselves must
usually be replaced at four-to-
five-year intervals. (n addition,
costs of capital and operation
are competitive: with
conventional reatment.
Volume fexibility is another
key success factor surfacing in
current tests. The Koch product
can now filter 1.3-4.0 MGD
(million gallons a day). Filating
has been completed on
volumes up to 27 MGD. Soon,
Koch pians to test in markets

2 1AB72567

L

Ttell
everybody
who'll listen
that this Koch
UF system does
everything you
folks claim, and
then some.” EQ

= Cansuluing
Inzineers ol Tennessee
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A 1LTON mnm[ FiNNEY

STANTON GRANT | HASMELL

= STATEMENT OF
BERNARD E. NORDLING, ASSISTANT EXECUTIVE SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
HUGOTON, KANSAS 67951

February 18, 1998

PRESIDENT,
JACK HAYWARD

EXECUTIVE SEC’?F‘%EA‘Sg

RICK E. NO
I O THE HONORABLE MEMBERS OF THE HOUSE JUDICIARY COMMITTEE
ASS '
B. E. NORDLING

INTRODUCTION

Mr. Chairman and Members of the Committee:

My name is Bernard E. Nordling of Hugoton and
Lawrence. I am Assistant Executive Secretary of the
Southwest Kansas Royalty Owners Association. I am
appearing on behalf of members of our Association and on
behalf of Kansas royalty and land owners in support of
House Bill 2522 dealing with proposed changes in the
statute covering underground storage of natural gas.
I am a lawyer and senior partner of Kramer,
Nordling and Nordling. I began practicing law in Hugoton
in 1949 with A. E. r"Gus" Kramer, the founder of the
Southwest Kansas Royalty Owners Association. Mr. Kramer
served as its first Executive Secretary until 1968, at
which time I became Secretary. I served until 1994, when
my son, Erick, who is my law partner, assumed
responsibilities of the Secretaryship. Much of our law
¥Lﬂxsé§quQ&J“fj
2.-18-48
FFF&lG}”“EMj’&L
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practice has involved the representation of landowners on
oil and gas issues, mainly in the Hugoton Gas Field.

HISTORICAL, BACKGROUND OF SWKROA

The Southwest Kansas Royalty Owners Association
is a non-profit Kansas corporation organized in 1948 for
the primary purpose of protecting the rights of landowners
in the Hugoton Gas Field. We have a membership of over
2,500 members. Our membership primarily consists of
landowners owning mineral interests in the Kansas portion
of the Hugoton Field who are lessors under oil and gas
leases as distinguished from oil and gas lesgsees,
producers, operators, or working interest owners. Along
with my statement is a brochure about the Association which
gives some of its history, activities and achievements over
the years. The brochure is in the process of being updated
to show the current leadership and recent activities of the
Association.

For those of you who are not familiar with the
Hugoton Gas Field, it covers parts of eleven southwest
Kansas countiegs, including Seward, Stevens, Morton,

Stanton, Grant, Haskell, Finney, Kearny, Hamilton, Wichita

and Gray. The Kansas portion of the Hugoton Field
encompasses some 2,600,000 acres. The field extends
through the Oklahoma Panhandle into Texas. It runs 150

miles north and south and 50 miles east and west and is one
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common source of supply.

BACKGROUND OF HOUSE BILIL NO. 2522

House Bill No. 2522 was introduced during last
year’s legislative session to solve some of the problems
created by Senate Bill No. 168 passed during the 1993
legislative session. Current Section K.S.A. 9§g~1210
contains the provisions of SB 168 and deals with, among
other things, natural gas migrating from an established gas
storage area to adjoining property.

It may help this committee to study the
legislative history of Senate Bill 168. I am attaching
statements I submitted to the Senate and House Committees
on Energy and Natural Resources in 1993 expressing our
concerns about the proposed legislation. We felt strongly
that the gas injector should not be given the right to go
on adjoining property to test for migrating gas. The
leading proponent of SB 168 was Williams Natural Gas
Company .

Bill Bryson, then Director of the Conservation
Division of the Kansas Corporation Commission, also
appeared in opposition to SB 168. The Commission took the
position  that the courts already deal with the
determination of the ownership of natural gas escaping from
underground storage facilities and should continue to do

so. The Commission undoubtedly was referring to at least
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two Kansas cases dealing with natural gas storage,

Anderson, et al, vs. Beech Aircraft Corporation, 237 Kan.

336,699 P.2d 1023 (Kan. 1985) and Union Gas System, Inc.,

v. Carnahan, et al, 245 Kan. 80, 774 P.2d 963 (Kan. 1989) .

In Anderson vs. Beech Aircraft Corporation, the

Kansas Supreme Court held, among other things, that Beech,
having purchased, injected and stored non-native gas in a
common reservoir under Anderson’s adjoining property
without obtaining a license, permit or a lease, lost its
ownership in that gas and could not thereafter preclude
plaintiffs from producing that gas as their own when the
Corporation Commission had not issued a certificate
authorizing an underground storage facility and no natural
gas public utility was involved.

The Union Gas case involved a natural gas utility
(Union Gas Systems, Inc.). The Kansas Supreme Court held
that: (1) The utility was not entitled to recover for any
of its injected gas that had been taken by the surface
owners, lessees, or working interest owners before the
issuance of a certificate authorizing underground storage;
(2) The underground storage of natural gas did not meet
the statutory element of open and exclusive possession for
adverse possession purposes; (3) The date of taking for
purposes of condemnation was the date the award was paid;

and (4) The utility was entitled to an offset for the
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amount of gas captured after issuance of its certificate.

SB 168 CHANGES KANSAS LAW ON RULE OF CAPTURE

Kansas courts have long held that the person
vested with the title to land is deemed to own, in addition
to the surface, any o0il, gas or other minerals which might
be located beneath the surface boundaries of the land. As

early as 1904, in Zinc Co. v. Freeman, 68 Kan. 691, 696, 75

P. 995. 997, the Court held that although the landowner has
a present ownership in oil and gas beneath his land, rights
in the resource are lost once it moves outside surface
boundaries. Only by "capturing" the oil and gas can the
landowner perfect his ownership interest. This is known as
the "rule of capture" and Kansas has long followed this

rule, extending the rule in Anderson v. Beech Aircraft

Corp., supra, to gas injected into a private gas storage
reservolr. (For a discussion of the "ownership in place"

theory and the "rule of capture", see Sections 3.01, 3.02,

and 3.03, Chapter 3, The 0il and Gas Property Interest,

Kansas 0il and Gas Handbook, by Law Professor David E.
Pierce (1986)).

The Kansas Legislature, by passing Senate Bill
168 (now K.S.A. 55-1210), overruled Anderson and changed
the Kansas law of "rule of capture" by providing that title
to the natural gas migrating to adjoining property remains

in the injector. This has caused litigation to result and
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raises the question of its constitutionality by depriving
the adjoining property owner of his property rights and the
opportunity to be heard on a level playing field.

The proposed changes in K.S.A. 55-1210 will cure
some of the problems created by the passage of SB 168. The
other proposed changes will provide a more equitable method
of determining damages in condemnation proceedings brought
under Article 12, Chapter 55, K.S.A., dealing with the
underground storage of natural gas.

Thank you for this opportunity to be heard.

Respectfuylly submitted,

oM

Bernard E. Nordlln
Assistant Executive Secretary
SOUTHWEST KANSAS ROYALTY
OWNERS ASSOCIATION

BEN:ckh
Attachments

S :\CONNIE\BERNIE\STATEMEN.HB
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ot Ejl' wpin March 16, 1993

PRESIDENT,
ROBERT LARRABEE

EXECUTIVE SECRETARY,
B. E. NORDLING

ASS'T. SECRETARY,
ERICK E. NORDLING

ASS'T. SECRETARY,
WAYNE R. TATE

The Honorable Carl Holmes and Members of the
House Committee on Energy and Natural Resources

State Capitol '

Topeka, Kansas 66612

RE: Senate Bill No. 168
Dear Chairman Holmes and Committee Members:

By way of introduction, my name is Bernard Nordling of Hugoton. I am Executive
Secretary of the Southwest Kansas Royalty Owners Association, a nonprofit Kansas
corporation organized in 1948 for the primary purpose of protecting the rights of
landowners in the Hugoton Gas Field. We presently have over 2,400 land and mineral
owner members,

By way of further introduction, I am the senior partner in the law firm of Kramer,
Nordling, Nordling & Tate of Hugoton, having lived in Hugoton since 1949. Our law
firm specializes in representing landowners and royalty owners in oil and gas matters. [
personally have represented surface and mineral owners in negotiating storage leases
covering two gas storage fields in Morton County, the most recent of which was the
Richfield Gas Storage Reservoir last year.

T'am appearing on behalf of our Association and on behalf of the Kansas royalty
owners with reference to Senate Bill No. 168, as amended.

Our Association appeared in opposition to Senate Bill 168, as originally drafted, at
the time it was under consideration before the Senate Committee on Energy and Natural
Resources. A copy of my statement made to that Committee is attached hereto and made
a part of this statement as though fully set forth herein.

On Page 4 of the statement made to the Senate Committee, we suggested four
amendments to the bill to alleviate our concerns. Senate Bill 168 was amended in the
Senate to take care of Items No. 1, 3 and 4. We are still concerned about Item No. 2
with reference to the right of the injector to conduct tests on adjoining property for natural
gas which might have migrated from the storage reservoir.

The Oklahoma law, after which Senate Bill 168 was patterned, contains no
reference to natural gas migrating to adjoining property. To me, there obviously was a
reason the Oklahoma law contains no such provision.

4-7



Chairman Holmes & Committee-Members
March 16, 1993
Page Two

We see all kinds of problems which might arise if the injector is given the right to go on
adjoining property to test for migrating gas. For example, one of the clients I represented in the
Richfield Gas Storage Field owned land within the boundaries of the reservoir and immediately
adjoining the field. The reservoir still had remaining reserves for which the landowners within the
storage area were compensated. However, my client received no compensation for the potential
reserves underlying his land adjoining the storage area.

If and when the gas injector exercises its right to go on my client’s adjoining property to
test for migrating gas, my client will contend it is his gas that has never been produced and not
migrating gas. My client will then find himself in court at considerable expense to protect his
rights as a result of the right given to the injector to go on adjoining property to test for migrating
gas under Senate Bill No. 168.

We respectfully request that Senate Bill No. 168, as amended, be further amended to delete
the words “that has migrated to adjoining property or to” (lines 34 and 35) and insert the word “in”
immediately preceding the words “a stratum” (line 35). By these deletions and insertions, Senate
Bill No. 168 then will read the same in this regard as the Oklahoma statutes after which Senate Bill
No. 168 is patterned.

Thank you for this opportunity to be heard.

Sincerely,

ﬁmﬁzz%,

B.E. Nordling

Executive Secretary

Southwest Kansas Royalty Owners
Association

BEN/dh
Attachment

4.
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February 25, 1993

PRESIDENT,
ROBERT LARRABEE

EXFCUTIVE SECRETARY,

B. E. NONDLING

AS5°'T. SECRETARY,
ERICK E. NONDLING

ASS°T. SECNETARY,
WAYNE R. TATE

‘The Honorable Don Sallee and Members of the
Senate Committee on Energy and Natural Resources

State Capitol

Topeka, Kansas 66612

RE: Senate Bill No. 168
Dear Senator Sallee and Committee Members:

By way of introduction, my name is Bernard Nordling of Hugoton. Tam Executive
Secretary of the Southwest Kansas Royalty Owners Association, a nonprofit Kansas
corporation organized in 1948 for the primary purpose of protecting the rights of
landowners in the Hugoton Gas Field. We presently have over 2,400 land and mineral
owner members.

It is my understanding your honorable Committee has before it for present
consideration Senate Bill No. 168 clarifying the rights of an injector of natural gas into
an underground storage facility. We must respectfully oppose Senate Bill No. 168 as
presently drafted because it is contrary to present Kansas law and contains provisions
broader than the Oklahoma law after which it is patterned.

Reese Bxploration, Inc. v. Williams Natural Gas Co., 1991 U.S. Dist. LEXIS
9124 (D. Kan. 1991), was a case in which the defendant, Williams Natural Gas
Company (WNG), owned the gas rights and gas storage rights from the surface down
to 1,050 feet below the surface. The plaintiff, Reese Exploration, owned the oil rights
in the property. WNG completed wells to inject and produce gas from the Bartlesville
formation 900 feet below the surface. Reese conducted enhanced oil recovery
operations in the Squirrel formation which was 800 feet below the surface.

For several years, WNG knew that gas was migrating from the Bartlesville
formation storage reservoir up to the Squirrel formation. The higher £as pressures in
the Squirrel formation interfered with Reese’s oil operations and Reese brought a
negligence action against WNG for damages caused by the migrating gas.

The Court awarded Reese $147,733.11 for permanent damages and held that WNG
had a duty not to interfere with Reese’s oil operations and had violated that duty by
allowing gas to escape in the Squirrel formation.

‘Two other Kansas cases dealing with natural gas storage are Anderson, et gl
Beech Aircraft Corporation, 237 Kan, 336, 699 P. 2d 1023 (Kan. 1985) and Union
Gas System, Inc, v, Carnahan, et al, 245 80, 774 P. 2d 963.

-



The Honorable Don Sallee and Members of the
Senate Committee on Energy and Natural Resources

February 25, 1993

Page Two

In Anderson vs. Beech Aircraft Corporation, the Kansas Supreme Court held, among other
things, that Beech, having purchased, injected and stored non-native gas in a common reservoir
under Anderson’s adjoining property without obtaining a license, permit or a lease, lost it's
ownership in that gas and could not thereafter preclude plaintiffs from producing that gas as their
own when the Corporation Commission had not issued a certificate authorizing an underground
storage facility and no natural gas public utility was involved.

The Union Gas case involved a natural gas utility (Union Gas Systems, Inc.). The
Kansas Supreme Court held that: (1) The utility was not entitled to recover for any of its injected
gas that had been taken by the surface owners, lessees, or working interest owners before the
issuance of a certificate authorizing underground storage; (2) The underground storage of natural
gas did not meet the statutory element of open and exclusive possession for adverse possession
purposes; (3) The date of taking for purposes of condemnation was the date the award was paid;
and (4) The utility was entitled to an offset for the amount of gas captured after issuance of its
certificate.

Senate Bill No. 168 is broader in scope than the Oklahoma gas storage law in two respects
(See copy of Oklahoma Statutes 52, Section 36.6, attached):

(a) The Oklahoma law does not apply to natural gas that has migrated to adjoining property
compare lines 25 and 26, page 1, Senate Bill No. 168); and
P pag

(b) The Okluhoma law does not apply to gas injected before or after its enactment (see lines
32 and 33, page 1, Senate Bill No. 168).

We also have concern about the words, “or otherwise interfere with” (lines 23 and 24). In
the IHugoton Gas Field there are numerous producing zones, both oil and gas, below the shallow
Hugoton (2,500 to 2,800 feet) and Panama Council Grove (2,800 to 3,100 feet) pay zones.

Natural gas utilitics acquiring gas storage rights normally limit, by condemnation or
purchase, the storage facility to a particular formation, leaving the surface and/or mineral owner
with the right to explore and develop potentially productive zones lying above or below the storage
stratum. If the words “or otherwise interfere with” are left in the bill, the gas injector could
possibly prevent the mineral owner, and its lessee, from testing the other productive zones lying
above or below the formation being used by the injector.

In subparagraph (c) (3) (lines 39 and 40), no reference is made to compensation to the
surface owner. In the Hugoton Field, literally tens of thousands of acres have different ownership
of the surface and minerals, TFor example, in Stevens County (my home county), close to 50% of
the mineral interests is severed from the surface with different ownership.

For that reason, reference needs to be made in lines 39 and 40 to provide for compensation
to the surface owner as well as compensation to the owner of the stratum.

-0



The Honorable Don Sallee and Members of the
Senate Commiittee on Energy and Natural Resources
February 25, 1993

Page Three

Our Association would have no objection to the passage of Senate Bill No. 168 with the following
amendments:

. Delete the words “or otherwise interfere with” on lines 23 and 24.

2. Delete the words “that has migrated to adjoining property or to” (lines 25 and 26)
and insert the word “in” immediately preceding the words “a stratum” (line 26). By
these deletions, Senate Bill No. 168 then will read the same in this regard as the
Oklahoma statute after which Senate Bill No. 168 is patterned.

3. On line 31, place a period following the word “storage” instead of a comma, and
delete in their entirety the words “whether such injection occurred before or after
enactment of this section”. (Lines 32 and 33.) The Oklahoma statute does not include

these words.

4. Online 39, insert the words “and surface owner” following the word “stratum.”

We appreciate this opportunity to present this statement and respectfully request serious
consideration of the proposed amendments listed above.

BEN/dh

Respectfully submitted,

£, <. A/n,zizz,;{,

B. E. Nordling

Executive Secretary
Southwest Kansas Royalty
Owners Association

Attachment

Lt



§ 3.6, Ownersbip of gns

AW nnlaral ges which has previowsty been reduced to pouression, and which s
suhsequeently injecled into underground wlorage {ieldn, srads, reservoirs and facili-
tick, ehall a1 afl times be denmed the preperty of the mjertor, his heirs, swccernors or
assigns. I no event shall sneh jas be sbject to Lhe right of the owner of the
swrface of said Jands or of any mineral interect. Llierein, under which said gas storage
freldr, samie, reservorrs, il Iacililies lie, or of any pereon olher than the mfeetor,
bis hotrs, successors pnd Resign, to produos, take, redose to Pommession, wakle, or
otherwise interfere with or exercire any coniral thoreover. With repard 4o natural
ga8 in & strabm, or partion thereof, which has not hoen condemmed o otherwne
purchneed under the provisions of this sct: b .

1. The injector, his Jieirs, suceessory and assifns shall not Yooe Litle (0 such gos i
such iujector, his hejre, euerersors or askigne can prove by a preponderanen of the
evidence that sweh gar wre origimily injecled into the underprimd slorape;

2. The injector, hin hetrs, swesrvenm and asEigns, shal) bave e right 4o conduct
such bests, nt. hik sole risk and expense including, but not lunited to, the value of any
lost prodnctinn of other than the mjector'e grs, aa may be rentonable to determine
ownership of such gas; and -

3. The owner of the stratwm shall be entitled to such eompensation ar is provided
by law... .

Amended by Laws 1001, ¢, 14, § 1, eff. Sept. 1, 1991,
¥ Seciion 3.1 et seq. of this tifle,

Historlent and Statawtory Notes

Section 2 of Lawns 1991, c. 140, prowirdes for an
effective dnte,
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LEASE AND AGREEMEN'T, made and entered into this 22nd day of

— . January s 1992 , by and between

__JJE{LEQQ_C_E_S__&[[HJ]_Q!M{ Fdwin L, Simmons, wife & mishand

5419 W, 181N Straef

.. __Topeli, TS 65604 : - :

hereinafter referred to a8 "Ledgor" (whether one or more), and

RICHFTELD GAS STORMGE BYGYEM, an Oklahoma general Partneérship,

whose address ig 4200 Eagt Skelly Drive, Suite 1000, ‘'rulasa,
Oklahvima 74135, hereinafter referred to asg "Lessee",

WITNESSETH ; That, for and in consideration of the eum of Ten
Dollars ($10.00) and otler good and valuable consideration paid by
Leosee to Lessor, the receipt and sufficiency of which ig hereby
acknowledged, and in  further consideratiaon of the rentals,
royallies, covenants and agreements to be paid, kept, and performed
by Lessee as hereinafter provided, Lessor doeg by these presents
grant, demise, lease, and let exclusively unto Lessce for the
burpekg of sLoring and removing natural gas and other gases or
gaseous subotunces and Vapors (hereinafter collectively referred to
a8 "gus"), and to develop, operate for, and broduce oil, gas
Liquida, and gas condensate, gsubject to prior mineral leases or
conveyunces of record, if any, the following-described land,
together with any reverslonary rights and after-acquired interests
therein, situated in the County of Morton, State of Kansas, to-wit:

Lots 6, 7 & E/2 SWw/4

Limited to Morrow Formation at the stratigraphic
equivalent of 4616" ta 5060’ as found on the electric

loge of the Russell 1-1 well located C SW/4 of Section 1-
328-42W

in Section L -+ Tawnship 328 South, Range “jlﬁq
Wedgt, and containing 151.10 acres, more or legsy,

TO HAVE AuD T0 HOLD tlle same unto Lessee, its successors and
assigns, for a term of thirty (30) Years from the date hereof, and
60 long thereafter ag: (1) gas is beling stored, held for storage,
or withdrawn from the land desoribed above, (il) gus storage
operations are being conducted thereon or upon lands in the
vicinity thereof by Lessea, or (1ii) oil, gas liquids, and gas
condensate, or any of thew, ig produced from gaid land or land with
which sald land ig pooled,

1. LESSEE'S riguTrs
Subject to the olLher terms and provisions of this Lease and

Agreement, Lessec shall have the exclusive right, pvivilege, and
authority to:

a. Utilize the Morrow Formation under the land herein
described Ffor gas storage Purposes, including the right to
construct, maintain, and Operate pipelineg upon and across said
land and te Eransport through such pipelines gas Produced on the
land or elaewhere, and Further including tle right to drill, equip,
maintain, and operate on sald land a well or wells completed ip
gaid underground formation, ang through any well or wells now
located on paid lang or drilled hereunder and into snch underground
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formation, Lesuce shall have tle right at its will from time to
time to inject 948 produced elsewhere than on such premices and
gtore the same therein and at itg will remove the gas therefrom,

b, PDrill, construct, install, Operate, maintain,
temove, and abandon, at locations gelected by Lessee upon the
above-devcribed Jand, such wells, pipelines, electric lines, and
other fixtures, structures, equipnent anc 8ppurtenances as Lesses
may deem necessary or desirablo for the purpose of receiving,
storing, treating, processing, and removing gas in, from, and under
the lease premises and other landa in the vicinity thereof;

o Conduct  geological and geophysical surveys to
determine the sultability and performance of the area for gas
storage;

d, Introduce gus, whethar produced from the above-
deseribed land ov other lands, into the Morrow Formation underlying
the lease premisces and store the same by injection through wells
now located or fn be drilled upon said land or other lunde, with
the gas mo stored to be and remain the pergonal property of I,2ggee;

¢. Rewmove gas, oil, gag liquids, and gas condensate,
together with olbher hydro¢achon substances and any water vapors
absorbed therely; and

f. Re-establiuh, re~opell, repalir, recondition, Plug or
replug any uon-comncreial existing wells leretofore drilled,
" whether or not ebandoned,

g. Use, hold, and occupy the lease premises, together
with neceseary righls of ingreos and eqress, for all such purposes.

he Unitize this lease with obhers to form a gas storage
unit and, at the option of lLegges, Lo file a designation of auch
with the Regiolker of Deeds of Morton County, Kansas. Thig power of
unitization is separate and digtinct from the power to unitize
pursuant to Paragvaph 4 heveinafter, for oil purposes only,

i, Unitize thiv lease as to all Or any portion of the
land described above to form a unit for the recovery of oil, gas
liquids, und gas condensate in accordance with the provisions of
Paragraph 4 hcroof.

2. WELL _HOT_REQITRED

a In the evenlt that no surface operations for the
underground storiage of gas he actually undertaken on the land
herein described, but such operations are conducted by Lessee on
other premises in the same storage fleld or area, Leooese
nevertheless shall likewise have the right to inject gas into the
Morrow Formation underlying the surface of the land herein
described, store the game therein, and remove such gas together
with any gas which nay now be contained therein, utilizing in such
process of injection and removal any well or wells located on other
premises in the general vicinity of the land herein deacrihed,

b. Tt g expressly understood and agreed that a well or
wells need not be drilled on the land described above for storage
purposews, and Lhal Legssce shall be Llie cole and exclusive judge as
to whether gua is being stored in the land described above or held
in storage wilhin said land, and that itkg determination shall he
final and conclusive,

3. COMPEHSATION PATD IN_FULL ron EXISTING_MORROW GAS RESERVES

a. For and in further consideration of the sum of
$Iﬁll&ﬂﬂr _..+  Paid by Lessee (o Lessor, the receipt and
sufficiency of which ig lereby acknowledged, Lessor does hereby
acknowleggfnbhat Lessor hag beep fully compensated by Lessew for
COLLECTIGN GEPARTMENT
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all natural gan and other gaseous hydrocarbons that might now or in
the futnre be recovered from the Morrow Formatien tnderlying the
leuse premineo or lands now or in the future be pooled or unitized
therewith, subject to the provisions aof Paragraph 4 below,

b, For and in consideration of the amount ger forth
above, Leosor, shbject to the rights reserved in Paragrapl 4 below,
does hereby as8ign, transfer and convey all rights, including but
not limited to royaltiey, overriding royalties, production payments
and non-participating royalties, Lesgsor may have in natural gas and
other gasuvous hydrocarbons produced from the Morrow Formation,
underlying the leage premices or lands now Or in the future be
pooled or unitized therewith, provided that when this Lense and
Agreement terminates, all rights granteq lerein to Lessce by Lessor
shall cease and revert to Lessor,

4. ROYALTY oM_07y,

a. In the event thyt g8 storage operations conslucted
by lLesuee hereunder slul) result in the recovery of oil (including
gas liquidn, and/or gas candensate) in commercial quantities frop
the Morrow Formation, Lessce shall deliver to the credit of Lessor
in the pipeline to which Lessee may connect itg wells, as royalty,
the equal threec-sixteenth (3/16) part of al} 0il produced and sayed
from the )ease premises, or alb the optlon of tle Lesgee, may pay to
Lessor the market price for such three-aixteenth (3/16) royalty for
0il (including gas liquids, and/or gas condensate) of 1like grade
and gravity prevailing on the day such oil ias pup into the pipeline
" or stnrage tauks,

b, ALer division orderg are executed, payments due
Lessor shall be made within forty-five (45) days after the oil
(including gay liguides, amd/or gas condensate) ls removed from the
unit tank bat:tery(a). If the amount due Lesgor ig leas than
Twenty-Flve Dollars ($25.00), Lessce may withhold payment until
said amount is at least Twenty-Five Dollars ($25.00), 1In any event
(after division orders are executed) payment nmust be made every six
(6) months cven if the amount due is less than Twenty-Five Dollars
($25.00), :

¢, Yhe royalty puyuble to liegsor hereunder shall be in
addition to wammal Jencyl and other payments due Lessor in
accordance with the tergs of this lease. All costs and expenses
agsociated witlh the production of oil fron the lease premiseg
herein ghall be bocne and paid solely by Legsee, It is expressly
undevrstood and agreed by Leosor that wse of the leapge premives by
Lessee shall be for tle primary purpose of injecting, storing, and
removal of gas, ag herein defined, and that Lessee ghall have no
obligation, “whether fxpress or implied, to drill or otherwige
operate and develop the leage Premiseas for tle recovery of oil,

o, fothing herein contained 6hall be construed Lo grant
to Lessor any ownership or royalty luterest in ang to the gas to be
injected, stoved, and removed from the above-describaq Jand in
connection wikth the exercige by Lessee of itg gas storage rights
hereunder.

e, Lecsor llerehy grants to Lessee the right to unitize
thia lease ag to all or Any part of the land deteribed above with
other Jande and leases jp the vieinity thereof to form a unit for
the recovery of oil Lrom the Morraw Formation, with such unit to he
lease is 4 part, lLessee shall execute in writing and record in Lhe
office of the Register of Deeds of Morton County, Kansay a
declaration of unitization identifying and describing the acreage
80 pooled.

f. If oll is produced fromn the pooled acreage, it shall]
be treated awg if production is had frop this leage, whether the
well or wqjkilye located on the pPremises covered hereby or not. In
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lieu of the Loyalties elsewhere herein Specified, Lesgor shall
receive on oil praduced from such unip only such portion of the
royally stipulated herein as the amount of hjisg acreaqge placed ip
the unit or hig royalty interest lierein on an acreage bhagsig bears
to the total acreage included iy the unit,

5. STORAGE RENTAL
a. In full payment for the right to inject, 6tuore, apq

remove gas hereunder, and all other rights and brivileges conferred
upon Lessee, including the right to broduce and remgve any
commorcial quantitieg of 948 rewaining in the storage formaLiun,
and the right to coutinne this leage ip force and gag storage
operaiions heyeundey beyoud the Lerm of yeurs hereinabove pProvided,
but excluding the vight. to develop, tUperate for, and Droduce aj],
gas liguida, and gas condensate, Legspe shall pay to Lescor, gs
rental, the sum of pive Dollarvse (55.00) per acre Der annum, payaple
annually in advance, Lomwencing with the date hereof apng continuing
80 long aa gag ie injected for gtorage or sucl gdas storage rights
are utilized or held by Lessee, Annual lental hereunder may be
paid directly to Lesvor, or to the credit of Legcor at t)e
— B L S et2lr/_ Bank at CR e s e

y——— R fucecsoors, which shal) continue as e
agﬁggitory and agent of Lusgor to receive ang craedit such Péayments
regardlese of changes in the evmership of gaig land,

d

b. Hotwithﬂtanding the foregaing, on the fifey
anniversary of this Lease and every fucceeding five (5) year
anniversary therveafter, tlo Fental amounts shg)] increase by Two
Dollary ($2.00) Per acre per annum, At the expiration of the
initial thirty (30) Years term hereof, the annual reptg) payable
hereunder shall pe adjusted to reflect the net change in the
Consuner Price Index or any comparable measure jggued by the United
States Departme)t of Labor, op a .putcessor governmental argency,
during such terp by multiplying the annual rental amount set forty
in the foregoing Paragraph 54 by a factor having ug jitg numerator
the value of such index as of the end of said initia] term, and ag
its denominator (he value of gngl index of tne inception of thig
Lease. Annual yental shall thereafter be adjusteq each year ag of
cach subsequent anniversary hereof ip dcoordance with changes inp
such index during the Preceding twelve (12) mont beriod,

c. Payment of annual Fental as hereip Provided ahall
grant to Leasee the right to extend the term of this leage beyond
the period of Years above sget forth, and continue this leage in
force and operations hereunder for successive annual perieds
thereafter go long ag 948 is stored inp and under sajq land, or go
long thereafter ag Lessee shall OWh, maintain, or ‘perate such gag
8torage facilities in the manner herejp brovided, or in the same
ftorage field or areg, Lessee shall pe the sole apg exclugive
judye of the leceggity, aduisahility, or need for retaining thig
Leane, and the land covered hereby, or any part thereof, for use ip
connection with or for the brotection of gy gas  storage
facilitics or operationg,

d. Lessee's failure to make Pdynent of or Lender any
annual payment wheq due shal]l pot operate to terminate or impair
any provision of t|is lease unless and until Legspe shall fail to
make guch pPayment withip 8ixty (60) days following receiptL of
Lessor's written demand therefoy, Lessee shall bay interest op any
Paywent of anpual rental more t)uy thirty (30) days Past due at the

prime rate of interest then charged hy the First National Bank in
Wichita, Kangag.

G- DAMAGE coMvensarior

a. In addition tq the annual rental required by

Paragraph s hercof, nLegsee further agrecs Lo pay tg Lessor the

amounts vhown on {|e attached Exhibit "M, for the Privilege of

conductingﬁl?}rfﬂce operationa upon the above-descyilhed leuse
UUITTIM LEPAR M 4
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Premises, such gumg to be paid pPrior to the commencement of such
operationyg, o compeusale Leggor fop all damage to the leuse
premises cauged Theveby.

b. Dumages for whijch compensation is to pe paid tg
Lessor in accordance with Exhibit vpw shall be limited to Lhose
damagesg normally arising in tle ordinary course of 94s storage
operations,

c. Setblement of surface damage ag herein provided
ehall be binding upon all persons acquiring any right, title, or
interest in and to the surface of sycl lands by or through Lessor,
Levsor shall hold Lessee larmless from and against any and all
claims of tenant for damages to tle surface, such Payment being
tongidered us bayment. in fuly,

d. Awounts to De paid Lessor ip compensation for
surface damages ag ghown upon Exhibit "A" ghall be adjusted ag of
the third and eaal gubsequent: three (3) years amniversary hereof to
reflect the net bPercentagye change in the Congumer Price Index
iseued by the United States Department of Labor, or any comparable
measule iseued by any successor govermmental agency, during the
preceding tliree (3) year period.

7.

i

‘PECIAL, DAUAGES

In the event Lessee shall cause a well to be drilled
on this lease during the growing seasan of any crop planted, and
should Lessee's or his agent's equipment prohibit the use of any
irrigation sygten on said land during that tipme the well ig being
drilled, Legges agrees to pav Lessor the difference in the value of
the crop produced on that strip of Jang that could not pe watered
and the field average yield for such CTop per acre, which shall be
deemed the masximum producing capability of t)e land. T)e brice per
unit shall be t]e cash price at tle lacal elevator in the town
nearest to this laud ag of the firgt of the hormally accepted
harvest month.

b. Legsee sha)) Pay Lessor for any and al) unforeseen
or extraurdinury damages Lo tle pProperty or Preperty rights of
Lessor, whether Yeal, personal, or mixed, causeq by its operations
hereunder including, without limitation, damuges fo land, growing
Crops, grass, Inildings, livestock, Lences, and other improvementg
and personal Property, but shall pot be liable tgo Lessor for latent
damagesg of any nature wvhatsoever existing prior to the cammencement
of such operations, or damages ecourring ag 3 result of events of

force majeure oy other cauvseg beyond (he Feasonable control of
Lessee,

a. It is underetood by the partieg that the surface of
the land covered by this Leuse jig Presently entereqd into the
Conservation Reserve Program, or may be entered intg a Conservation
Reserve Progran. Under the terms of said Program, the lang in the
Program must he kept in an approved grasg orp vegetative cover for
the duracion of the program, In the event that a well jg drilled
on sajd Property or pipelines are built on sajg broperty, the
Lesgee wil) indennify and liold harmlesg the Lessor, hig agentsg, or
surface owners fron any penaltjes that may be 8ssessed as a rosult
of the land not being in compliance with the Program.

b. Tt g understond the Lessee wil) Pay gite dunages ag
68t out in the contrect, which are anticipated to cover costs due
to operations oy the CRP land. 1p jig 4180 understoog that ag long
a8 the Lesgee diligently, teasonably, and i) use of due care
Progecutes hig operations on {)e land, no costg Or penalties ip t}e
CRP program will )ya generated which woyld entitle the Lesgor to
further compensation. lowvever, in t)e Bvent the Leggoes or his
agents Eailwfﬂjuomply with (e Vequivements of the County soj)
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Conservation Service and the ascs office and pPenaltice arag
generated due to disregard of the regulations, the Lessee will then
indemnify and hold harmless the Legsor from sald cogts and
penalties.

cs Lf due care is ugey in the prosecution of the
Lesaeeag operations, the Lessor will be entitled Lo no further
payments. lowever, in the event of the lack of due care or
disregard of the regulations, the Lessors will then have the right
Lo recover the costs and penulties that are lneurred as a resyly of
these activities,

d. Prior to drilling, congtructing pipelines, or other
activities on the property, the Lessee wi]] notify the Councy Soil
Conservation Service Office and ascg Office of the proposed
activity and obtain their consent to tlhe activity. Bal) dctivities
will bhe conducted ip coumpliance with their requirements, The
Lesgsors will ot o entitled to be reimbursed more than the
payments set out herein for any reductions in Program payments
ttributed to e 8pots wherwe the activities are conducted,
However, in the event t)e complete piece of bProperty is thrown out
of compliance, then the Lessors will be entitled to recover the
coste of being put out of compliance from Lhe Lessees,

9. LESSOR RESERVATIONS

a. Lessor reserves all rights to grant, lease, mine
and/ov producge any wminerals from the lands subject hereto, except
those interestg inp gas and oll and their constituent products
hercin leased to Leeoee or gubject to the storage provisions of
thia i.znse.

b, In the event that the lease premises are presently
subject to a valid and subsisting ol)l and gas leage, al] rights
granted herein to Leggee shall be 8ubject to the pane, Nothin
herein contained ghall pe construed to reduce or impair any royalty
payuble to Lessor under the terms of any such prior oil and gas
leasa.,

c. Lesgee agrees to defend, indemnify and hold Lessor
harmless from and ugainst all liability, cost, and expense,
including attorney's fees, incurred in connection with any action
instituted againasl Lessor by the Lesgee under any existing oil and
gus lease of the lease Premises resulting from Lessor's execution
of this Lease,

10, LESSEE OPERATIONA _OBLIGATIONS

In conjunction with its operations, Luesscee specifically agrees Lo;

a, Build auy meter houces, Beparators, heater treaters
and etorage tanks, used for tle purpose of producing ang saving any
oil and qus upon the above-descrihed premises adjacent to any
county, otate, or federal road or highway adjoining the above-
described premiges. All storage tankg and tank batterieg shall be
inatalled jin any of the faur (4) corners of the lease premises to
avoid interference with any irrigation circular sprinkler system,
No such installation, with the exception of ap actual well pad,
ghall Dbe made cloger than 1400 feet to the center of the lease
premises, It heing the intention of tphe parties hereto to minimize
interference with farming operationg on said land insofar ag
podsible, including but gpecifically not limited to the operation
of pivotal irrigation sprinkler SYstems, or any other irrigation
method.  Any productiop equipnment, including but specifically not
limited to pup jacks, hydrauylie lifting equipment, or any other
equipment lececosary to produce any oil or gas well op the above-
described land, shall be recessed to such depth as to permit the
use by Leassor of g circulay lrrigation sprinkler systen currently
in operation, I 3
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b. Minimize interference with Lessor's yse and
enjoyment of the surface, including:

(1) bury pipelines and utility lines to a depth of
not less than sixty (60) inches below the surface, and backfill,
compact, and maintain all ditches for pipelines and utility lines
at oriqginal surface level;

{il) £ill and level all slush pits withip 6ixty (60)
dayo after well completion or abandonment, unless a longer time
therefor is granted by Lessor, at his option;

(iii) backfill, water pack, and leve] any pipeline
ditch across irrigated land so ag to allow irrigation water to
cross the pipeline diteh in a normal manner, with sych backfilling,
water packing, and leveling to be performed by Lessee ar its
expense and In a workmanlile manner, to the satisfaction of Lessor;
and -

(iv) reseed and establish, at Lesges's expense,
native grass cover, if any, on any right-of-way and adjoining land
used in pipeline construction,

c. Comply with all lawa, regulations and orders of all
governuental entitieg having  jurisdiction with respect to
enviroumental hazards, damage, contamination and  remedisation,
Legeee further dgrees Lo adcepl the leaged bremices in iteg "ag jg"
conditijon, It iy acknowledged that Lesses has been adviged to
inspect the property to determine bthat it is suitable for the
purpos: intended and to agcertain that no envirommencal hazards or
toxing are poy present, insofar as it concerns  the torrow
Formation. Lesgeo makes no representation and shall have no
obligation hereunder ag to the envirommental condition of existing
producing oil and gas wells on the property,

d. Indemnify and hold lLegsor harmless from any claims,
damages, actions or cauges of action from auy environmental damage
or contamination caused or contributed to by Lesses subsequent fo
the comnencement of thig Leape,

e. Within one (L) year after the expiration of this
Lease, fill 4] pits and ponds, remove all Btructures and
equipment, plug and abandon all wellg drilled or used by Legsee in
accordance with applicable rules, regulations, and orders of the
State Corporation Comnisgion of the State of Kansas, and restore
the loase premiseg, ag heavly as practicable to its original
condition, natural wear and tear and damage from the elements
excepted. Any surface equipment remaining upon the lease premises
at the end of one (l) year following the ‘expiration of this Lease
shall become the sole property of Lessor. 1In the event this Lease
is terminated at any time for any reagon, including the non-payment
of rental or other compensation due Lesgor hereunder, Lesges shall
have the right, for a period not to exceed one (1) year follawing
the date of sua) termination, to remove all gus stored in apg under
sald land and any natural produced whicl may be produced therewith,
and the right to own, maintain, and operate all of itsg pipelines,
wella, and other facilities for such purpose during the time
necessary and counvenjent for Lessca to accomplish the removal of
guch gae and, at the conclusion of guch operations, to remove all
of its equipment and other Property as herelnbefore provided.

B Haintain any well site, storage tank location, or
any other area wsed in itg lease operations reasonably free of
weeds, Dut without the Use of salt or chemical substances in such
weed control, Lesaee will yge reasonable diligence in jts

operations to cauge minimal interference with any cattle operations
on said lands.

PAY;
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11, ACCESS REQUIREMENT

Lessor in cooperation with Lessee, may designate routes of
ingrese and egress to and from all well locations, but shall not
insist wupon unreasonable access requirements, Prlo; to the
construction of any roads, tanlk battery installations, or
installation of other equipment on the lease premises, Lessee shall
consult and agree with the landlord or tenant or other person(s) in
possession of the surface as to the location and direction of lease
roads and installations. There ghall be no ojl road surfaces or
hard surfacing of 4ny access roads without the written consent of
Lessor. Lessce sliall, insofar ag possible, construct all lease
roads along one-hualf (1/2) section lines, following a true North-
South or Bast-West direction, so as to least interfere with farming
operations as possible.

12. WATER US

I=

Water for the lease premised shall be uged for drilling
operations and water packing pifeline or .utility ditches only,
Lesgen g expresaly denjied the o ght to use freg)y water from the
above-described premiges for the purpose of water flooding or
Injection in any water flooding program in which the leage pPremises
may, for any reason, bhe pooled or unitized,

13, SALT WATER DISPOSAL

The installation of any salt water disposal equipment by
Lessec in the operation of this lease shall be subject Lo the
written approval of Lessor. Lessce shall not be permitted to yge
any well drilled on tle lense premises ag & Balt water disposal
well without the written congent of Lessor and without compensating
Legsor for the use thereof; provided, however, that the terms of
this paragraph shall not apply to the disposal of galt water
produced from wells located on the leage premises,

l4. PROPORTIQNATE REDUCTION

then the annual payments provided herein or 0il royalty as provided
for in Paragraph 4 6hall be paid to Lessor only in the pProportion
which his interest therein bears to the whole and undivided feoe,

15.  LESSOR SUE§EQUEHT_IBAH51EBS

If the leage Premises shall hereafter be owned in severally or
in separate tracts, the premises may nevertheless be developed and
operated as ap entirety, and the annual payments apg royalties
hereunder shall be paid to each Separate owner in the pProportion
that the acreage owned by eac) bears to the entire leased area,

16.  ASSTGHMENTS

a. If the estate of either party hereto is assigned,
and the privilege of 88signing in whole or in part ig expressly
allowed, the covenantg hereof Shall extend to and be binding upen
their heirs, exccutors, admiuiatrutors, Sliccessors or assigna, pyt
no change in the ownership of the lang Or assignment of anpual
payments or royaltieg due hereunder shall e binding upon Lessee
until after it hag been furnished with written notice thereof ang
either the original recorded inetrument of conveyance or a duly
certified copy thereof, together wik) like proof of all
intermediate Eransferg showing a Complete chain of title back to
Lesvor of the ful) interest c¢laimed,

b. If lessee a66igne or releases this Lease, in whole

Or In purt, ILegses shall notify Lessor jip writing of such

assignment or releage within thirty (30) days thereof, and shali

thereafter 1b§Iﬁreleased and discharged “frqp all  payments,
STl Mpap oyt

8
Han 4 LA

RESTERT M, 1wy iy

Lf-20



obligatious, ang conditions hereip contained with respect to the
portien hereof gg aseigned or releasad; Providad however, that
notwithstanding release of {lhig Lease, Lepsee shall have the righcs
Upon termination provided by the foregoing Paragraph 10e, and shal)
remain liable o Lessor only for environmentg] claims and damages,
or other canyseg of action, if any, arising out ef its yge and
enjoyment of the leased bPremises by operation of ]ay,

17. LESSOR WARRAUTY

L.essor lleveby warraneg and agrees to defend the title to the
land herein deacribed, and agrees that lessee, at itg option, may
Pay or redeem fur Lessoy by bPayment any mortgages, taxeas, or Other
liens on the above-describeq land in the event of defaujt in
payment by Legsor, and bo subroguted to the rights of the holder
thereof or reimbursed fron any annual paymentg and/or royaltjey
thereaf{tar dccruing hereunder, The undersigned Lessor, for himself
and his hejrg, Buccessora, anpg assigns, hereby Surrenders apd
releases gl] rights of dower and homestead ip the lease Premises,
insofar ag gaid rights of dower and homestead may in any way affece
the purposes for which this leage ie made, 1p case of notice of
any adverse claim o the lease Premises, or any claim affecting aJ)
Or any part of the annual payments op royalties to pe pPaid to
Lessor hereunder, Legses may withhold Payment or delivery of the
game until t)e ownership ig determined by agreement, compromise, or
by final decree or a court of colmpetent jurisdiction, and proper
evidence of the Game furnished (g Lessee,

18, Sﬂ§ﬂﬂ5@1jﬂl&lfﬂlﬂ'ﬂﬂﬂﬁlm

a. [t is agreed that any operation on saig land, whicp
without limitatviog includes drilling and mining, ip which gas is
Btored on said lang Pursuant Lo )ig storage lepage shall he gp
conducted as tq prevent the eacape of gan from, and the intrusion
of water and other fluidy into, any formation ip which gas is gq
8lored, Before Leggor Or auy party Proceeding under Lessor's
duthority beging any operation connected with o resulting frop
drilling and nining on said land, such party shal] Notify Lesgee ip
writing, addresged to Lessee at the address hereinbefore indicated

to the intended beginning of any suc) Operation, Thereupon apg
before actually beginning any such operation, guch Party and Leggee
shall agree ip wWriting upon the methods apg bractices which such
bparty shall uge jp any such Operation, which without limitatiop
includes pPlugging and abandoning thereor,

b. It is specifically understood apg agreed that Lesgor
or its Successors nay, pursuant to this Provision, only pProperly
drill ang Properly cage holes ahove °r through the Morrow
Formation, hyt nay not botton 4ny wells or pPerforate any casin

within 200 feep of the top of the Morrow Formation, Lessea shall]
have the right to have g representative Present at al)l tijeq while

19.  SUBJECT 70 F

‘DERAL,_STATE_£ 10car, 1, WS

e R LA

All terms, covenants, apg conditiong of this lease, express or
implied, shall Dbe Subject tg all federal, state, ang local laws,
rules, regulations, orders, and ordinancea, and this leage shall
not be terminate in whole oy in Part, nor Lessee held liable in
damages for failure to comply therewith, if compliance jg prevented
by, or if such Fajlyre is the result of, any such law, rule,
requlation, order, or ordinance,
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20, ABSTRACTIIG

Any ubstracéing charges for drilling operationa by lLesses
under the terms of this Lease ghal] be paid by Lesseas.

21.  TERMINOLOGY

Whenever leceasnry in thig Lease and where the concext
requires, the singular tern and the related bPronoun shall inclyde
the plural, the lasculine and the fewinine,

22, BINDING EFFECT

This Lease and hAgreement, and al) the terms ang provisions
hereof, shall extend to and be binding upan Legsor, Nhjg heiru,
succebyors, executors, admiuistrutcrs, and assigns, shall inure Lo
the benefit of Lesgee, its successors and assigne, and ghall run
with the lande, tenements, and hereditaments subject hereto,

23, COUNTERPARTS

This Lease and Agreement may be executed ip multiple
counterparte, all of which are identical, All of such counterparts
together shal) constitute one and t)he ame instrument.

N WITNESS WHEREOF, tlje undersigned have executed thig
instrument the day and year first above written,

& W
- 2 ).(;;— Pl |
_ 88Ny Q —— ..___L' QT o T Yy '-—l‘l" =T larhed;
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Ninons
o S————
EdwhnL.Shnmons

STATE OF KC’I[ESQS )
} ss.
COUNTY OF _Swnee )

The foregoing instrument 98 acknowledged before me thisg adOt) dq
of __jiggrugul ¢ 1993 , b rm 4

C eV Y,

gLy, - by Qry Frances X mmong ~
and YL L, Siiuuluﬂiw_:;"_,m_m_w' N
?mh—f'?'ﬁ"f{?s]ff-‘?—rﬁﬁﬁ:ﬂ? ;
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. EXHIBIT “A"
COUPENSATION SCHEDULE
Pipeline Right~of-Way
Right-of-Way Damageg
Line Siza Per Rod Dy Land Irrigated
4 to g" $20.00 plus $10.00 $15.00
10 to 14" $25.00 plus $10.00 $§15.00
16 to 20" $35,00 plus $10,00 $20.00
Well Sites
Pastire Land $2,250.00 per Locatian
Dry Land, Cultivated $3,000.00 Per Location
Irrigated Land $4,000.00 Per Location

(Road Easements are included in well site compensation. )

For purposes of determining damages for well giteg and pipeline
right-of-ways, CRP Land will be treated as iLf it is irrigated land,

PAID
COLLECT IOy WPATTIENT
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HOUSE BILL 2522
House Judiciary Committee
February 18, 1998

My name is Jeff Kennedy. | am an attorney with the Wichita firm of Martin,
Pringle, Oliver, Wallace & Swartz, L.L.P. | represent Northern Natural Gas Company
and am here today to testify on Northern’s behalf in opposition to HB 2522.

Northern is a public utility pipeline company which transports gas in interstate
commerce. Northern operates three underground natural gas storage facilities. Two
of these facilities are located in Kansas and one in lowa. These storage facilities
allow Northern to provide large sources of deliverability of natural gas during periods
of peak demand for the benefit of millions of residential, commercial and industrial
consumers. Northern’s largest storage facility, located near Cunningham, Kansas,
has a storage volume of approximately 51 billion cubic feet (BCF). Northern is able
to cycle approximately 25 BCF from the facility on an annual basis. Northern’s
storage facilities are extremely important to both Northern and its customers.

HB 2522 has been carried over from the 1997 session where it was first
introduced as HB 2322 and subsequently HB 2522.

HB 2522 amends and repeals 55-1201, 55-1204, 55-1205 and 55-1210.
These statutes, with the exception of 55-1210, have been in place, with limited
amendments, for nearly 50 years.

The Kansas legislature has recognized for many years the benefit of building
natural gas reserves for periods of peak demand. There is no question that the

underground storage of natural gas promotes the public interest and welfare of this
state.

Article 12 of Chapter 55 deals specifically with the underground storage of
natural gas in Kansas and provides the method by which a public utility, such as

Northern Natural Gas Company may acquire property suitable for the underground
storage of natural gas.
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25-1201

The first amendment is to 55-1201, which has been the law since 1951,
without change. HB 2522 presents two significant changes to this statute. First, the
deletion of the definition of “native gas” and second, the addition of a definition of
“suitable for the underground storage of natural gas.”

When a natural gas public utility is seeking to acquire property for the purpose
of establishing an underground natural gas storage facility, the utility will look for an
underground stratum or formation that is depleted or nearly depleted of natural gas

as well as one that will adequately contain the natural gas to be injected into the
formation for storage.

Any natural gas remaining in the formation to be acquired would be
considered “native gas,” defined by the legislature in 1951 as “gas which has not
been previously withdrawn from the earth.” If a utility were to acquire an
underground formation for storage which still had native reserves remaining, the
appraisers in an eminent domain proceeding would take those reserve amounts into
consideration when determining what compensation is due the property owners of
that formation. The distinction between “native gas” and any other natural gas is
significant when dealing with the underground storage of natural gas. The
legislature, knowing the great value storage gas has to consumers and the public
interest, rightfully chose to protect both the interests of the property owner by
requiring the public utility to compensate the property owner for gas which was left
in the formation and had never been withdrawn and the public utility by not requiring
the public utility to compensate the property owner for gas which had been
previously withdrawn from the earth and then injected back into the earth at the
injector’'s expense. An amendment to delete all reference to “native gas” and to
provide no distinction between native gas and any other natural gas undermines the
obvious value the legislature places on the underground storage of natural gas.

The addition of the definition of “suitable for the underground storage of
natural gas” is beyond what the legislature should attempt to define. Currently, 55-
1204(a)(1) provides that in order for a public utility to exercise its right of eminent
domain, the Kansas Corporation Commission (KCC) must, after a public hearing,
determine that the underground formation is suitable for the storage of natural gas.
The KCC, which is the state agency with expertise in oil and gas issues is best
suited to evaluate evidence presented to it and determine if a formation is suitable
for underground storage. But, even the KCC, with all of its technical expertise could



not be expected to find that natural gas in a particular formation “cannot” migrate to
another formation. The nature of natural gas is such that, even with a vast amount
of information, drilling and production history in a particular area, no person,
company or state body can guarantee that gas “cannot” migrate to another
formation. The KCC can only be asked to do its best, based upon its expertise and
the information presented to it, to determine whether a formation is suitable for
underground storage. Of course, it is not the desire of any underground storage
operator for its storage gas to migrate to another formation or outside the storage
area, so a potential storage operator will strive to determine with as much certainty
as possible whether injected gas will be contained in the storage formation.

55-1204

95-1204 contains the steps a public utility and the KCC must follow prior to an
eminent domain proceeding.

HB 2522 amends 55-1204 at (a)(2) to delete reference to “native” as a
description of the gas remaining in the formation sought to be acquired. As stated
earlier, Northern objects to the failure to distinguish between “native gas” and
previously withdrawn gas. Failure to make that distinction would unfairly require the

storage operator to pay for the value of natural gas previously withdrawn and
injected into the storage field.

595-1204(b) currently requires a public hearing on any application for the
underground storage of natural gas. The amendment to (b) adds the requirement
that the KCC direct an independent study be made to assist the KCC in determining
whether underground storage should be certified. The amendment would also
authorize the KCC to assess the entire cost of the independent study to the applicant
which would also undertake its own study for presentation at the public hearing.

When HB 2322 (predecessor to HB 2522) was introduced last session, the
KCC staff provided a Fiscal Impact Statement to Jim Langford and Tom Day. The
KCC was opposed then, and to my understanding remains opposed, to the
requirement that the KCC conduct an independent study not only because of the
awkward position it would put the KCC in by hiring its expert when the applicant and
other parties would have their own experts and then being forced to weigh that
evidence, but the effect any delay in reimbursement of the independent study costs
might have on the KCC's budget.



Northern is opposed to this amendment for similar reasons. The public utility
and any party in support or in opposition are the best and only sources of expert
testimony that are needed to allow the KCC to make an informed and sound
decision regarding underground storage. Any party contemplating gas storage
activities will most certainly conduct a detailed study of the affected reservoir and
related lands. To require the KCC to conduct an independent study is both
expensive and unnecessary. The KCC, as always, has the ability to weigh the
evidence presented to it by each and every applicant and party in interest, and
determine whether the evidence supports approval or denial of their application.
This amendment would be financially burdensome to both the KCC and the
applicant. The KCC may not be in a financial position to undertake an independent
study. The applicant, who may spend hundreds of thousands of dollars on its own
study, should not be required to pay for another study.

05-1205

95-1205 is the eminent domain procedure statute which references the
eminent domain procedure act found in Article 5 of Chapter 26. 55-1205 provides
that the KCC certificate and petition be filed with the district court and that the
appraisers, in awarding damages to the property owners, take into consideration the

amounts of recoverable oil and native gas remaining in the property as previously
determined by the KCC.

New subsection (c), to which Northern objects, sets up the interest
condemned in an eminent domain proceeding as a leasehold interest. The damages
to be awarded for this leasehold interest include the value of recoverable oil and
natural gas in place, in addition to seven other categories of compensation.
Although several of these categories appear to be factors that an appraiser would
consider under Chapter 26, the requirement of payment for royalties and annual
payments based upon the annual leased value of the storage formation appear to
require the storage operator to make annual payments to the property owners after
the eminent domain proceeding is complete. That scenario will undoubtedly
discourage gas storage operators from establishing facilities in Kansas. Such a
requirement is also contrary to eminent domain procedure wherein a total sum for
damages is determined by the appraisers at the time of the taking and paid out to
the property owners. An individual or corporation or public utility that acquires rights
through an eminent domain proceeding is not seeking a leasehold interest but
something more - a fee or an easement.

5,



Northern objects to all of the new categories presented in this subsection. The
law of eminent domain and proceedings related thereto are well established in
Kansas. The factors to be considered by appraisers in any eminent domain
proceeding are adequately set out in Chapter 26. There is no need to complicate
the responsibilities of the appraisers in an underground storage matter when

sufficient guidance regarding compensation is already provided in the eminent
domain procedure act.

New subsection (d) includes the authority of the appraisers to value prior use
of the property for the underground storage of gas if the use was uncompensated
or unauthorized. Such a provision has no place in an eminent domain statute.
Condemnation awards do not contemplate past or prior value but rather the value
of the property at the time immediately prior to and after the taking. Likewise, the
district court cannot be expected under subsection (f) to include or require a prior
use value in an eminent domain award.

55-1210

Most important to Northern is its opposition to the amendment of 55-1210. 55-
1210 was enacted in July 1993. The effect of the current statute is to provide that
gas that is reduced to possession and injected for storage shall at all times be the
property of the injector and not subject to the rights of either the surface or mineral
owner to produce such gas under the law of capture.

HB 2522 makes no amendment to subsections (a), (b) and (d). However,
subsection (c) of the statute is completely gutted.

Current subsection (c) deals specifically with natural gas that has migrated to
an adjoining property or stratum not otherwise condemned or purchased by the
injector, and (c)(1) makes clear that the injector does not lose title or possession to
the gas if it can prove that the gas was originally injected into the underground
storage. Subsection (c)(2) grants the injector the right to conduct well tests to
determine ownership of the migrating gas, at the injector's expense. Current
subsection (c)(3) deals with the rights of the surface and stratum owners upon
whose property gas has migrated.

HB 2522 completely deletes current subsections (c)(1) and (c)(2) and contrary
to the current statute, provides that the owner of the adjoining property or stratum
retains title and possession of storage gas that has migrated until the property is



condemned or purchased. The effect of this statutory language would be absolutely
devastating to underground storage operators as well as the public.

If natural gas were in fact migrating outside a certified storage formation or
area without a storage operator's knowledge, a landowner would in effect be able
to legally drill a well and drain large quantities of storage gas from the storage facility
until such property is either condemned or purchased. Such a situation is exactly
what the legislature was seeking to avoid in 1993 with the passage of 55-1210. HB
2522 not only allows a property owner to retain possession of migrating storage gas,
but gives the injector no statutory authority to test the migrating gas to verify if it is
in fact storage gas. The passage of HB 2522 and specifically the deletion of 55-
1210(c)(1) and (c)(2) have the potential of destroying the integrity of underground
storage facilities which a public utility might have spent decades and millions of
dollars building for the benefit of thousands of consumers of natural gas.

Northern respectfully objects to the passage of HB 2522.
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) One Williams Center
Rep. Tim Carmody PO. Box 2400

Chairman, Judiciary Committee Tulsa, Oklahoma 74102
X 918/588-2000
Kansas House of Representatives

Re: Kansas House Bill 2522
Dear Rep. Carmody:

Following are the comments of Williams Gas Pipelines Central, Inc. ("Williams") regarding
the above-referenced bill (the "Bill"). In our view, passage of the Bill would be detrimental to the
interests of the citizens of Kansas. As discussed below, the changes proposed in the Bill would
increase the rates paid by Kansas consumers for natural gas service and would cause migration of
investment dollars out of Kansas.

Passage of the Bill would discourage gas storage projects in the State. The current law
encourages outside investment in Kansas by offering reasonable rules for those who risk their capital
by operating storage fields. Replacing those rules with the protections in House Bill 2522 would
increase the risks of gas loss for storage operators.

Defining the boundaries of a storage field is not an exact science. Gas migration is not a
common event but it does occur from time-to-time. Expecting storage companies to know exactly
where their gas will remain is unreasonable. Unfortunately, the Bill does just that by stripping title
to migrating gas from the storage companies. That change would have the effect of encouraging
undesirable behavior around the borders of storage fields. In fact, it would create the appearance
that Kansas approves of such behavior. For example, in 1995 a company established by two former
Williams employees began producing gas from leases located immediately next to a Williams
storage field. That production was made possible by the fact that the size of the field had not been
known to Williams at the time of certification of the field. Despite its use of the best reservoir
engineering/geological practices at that time, Williams could not determine that it had not acquired
rights to the entire storage areal extent. It was not until the offset production began that Williams
became aware of the problem. Under the current law, Williams was able to file suit, test the
producer's wells, prove title to its gas, and recoup a portion of its losses. That would not have been
possible under the changes proposed in the Bill. The current law provides protections for
landowners, as well. In the rare event that gas migrates, landowners may collect for their actual
damages that result from the migration.

House Bill 2522 also sets an unreasonable standard for the certification of storage fields. If
passed, the Bill would require storage companies to show that their field will be located in "a
separate and distinct stratum or formation from which natural gas cannot migrate to another stratum
or formation." As noted above, the imprecise nature of reservoir engineering makes proof of such
a requirement nearly impossible. This requirement alone will likely eliminate the possibility of
future storage projects being approved in Kansas.
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Page 2
February 18, 1998

Even if that standard could be met, the risk of loss from migration would cause storage
companies to acquire too much buffer acreage around their fields as a form of insurance against gas
losses (assuming FERC allows its regulated companies to acquire the otherwise unnecessary
acreage). This would unnaturally increase the amount of property on which the companies' rates are
based. Such increased and unnecessary costs would be borne in part by Kansas gas consumers who
take gas service from local distribution companies who store and transport gas on Williams' system.

The overall impact of House Bill 2522 is to limit future investment in Kansas gas storage
projects. Those investment dollars will migrate to neighboring states with more favorable laws (e.g.,
Oklahoma). This will cause a decrease in tax and job opportunities for the State of Kansas. In
contrast, the current law benefits Kansas consumers and encourages storage investment. Thus, the
public interest will be best served if the Bill is defeated.

Very truly yours,

James D. Henderson
Director, Gas Management

Enclosures



STATE OF KANSAS

GAS STORAGE FIELDS BY COUNTY
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WILLIAMS

Williams is a $13.3 billion company headquartered in Tulsa,
Oklahoma. Williams major business units are:

Five interstate natural gas pipelines, collectively the largest in the
United States. The largest natural gas pipeline transmission system
in Kansas.

One of the largest U.S. natural gas gatherers and processors.

A full-service energy trading company.

A Midwest petroleum products pipeline and ethanol
producer/marketer.

A telecommunications products and service company.
An advanced-technology video, learning and fax services company

with owned, international fiber-optic and satellite transmission
facilities.

Kansas Employees =388
Kansas Payroll = $16,324,000.
Kansas Investment = $690,000,000.

Kansas Property & Income Tax = $9,346,770 (est. 1997)
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STATEMENT OF SOUTHWEST GAS STORAGE
IN OPPOSITION TO HOUSE BILL 2522 BY
JACK GLAVES - FEBRUARY 18, 1998
BEFORE THE HOUSE JUDICIARY CCMMITTEE

I represent Southwest Gas Storage, a subsidiary of Panhandle
Eastern Pipeline Company, in turn a subsidiary of Duke Energy
Corp. Southwest Gas Storage owns and operates a gas storage
field known as the Borchers Field in Meade County, Kansas. Space
in the storage field is leased to Panhandle Eastern Pipeline
customers and to the pipeline which transports gas from the
Texas, Oklahoma, Kansas, Hugoton and other areas across Kansas
to the upper midwest. Panhandle Eastern has utilized eminent
domain statutes and will no doubt be required to do so in the
future. We are not only concerned about the particular
provisions proposed to be made applicable to proceedings to
acquire gas storage rights, but we are also concerned about the
precedential effect should this Bill be enacted on the eminent
domain procedure generally in Kansas. Sec. 3 of House Bill 2522
directs the use of the eminent domain-procedure act (K.S.A. 26-
501 et seq), "except as otherwise provided by this Section".

This Bill would create a new methodology for calculating damages
in an eminent domain proceeding and depart from the normal
eminent domain methodology for calculating damages. The award
provided in Section 3 c. would apparently be comprised of the sum
of eight specified potential damages and values, stating that,
",... the appraisers shall assign the fair market value of all

rights taken." (This is lines 15 and 16 on page 3.) This, we
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believe, is a total departure from existing Kansas law, which
does not permit utilizing a "summation method" for calculating
damages. This is strikingly evident from Senate Bill 448, that
has been reported out of the Senate Judiciary Committee, and is
pending on the Senate calendar. That Bill amends the Kansas
Eminent Domain Procedures Act, and defines "fair market value"
as,

"the amount in terms of money that a well

informed buyer is justified in paying and a

well informed seller is justified in

accepting for property in an open and

competitive market, assuming that the parties

are acting without compulsion. The fair

market value shall be determined by use of

the comparable sales, cost, or capitalization

of income, or any other general accepted

appraisal method."
The Supplemental Note on SB 448, states that this definition is
taken from K.S.A. 79-503 (a) (property valuation law) and from
case law. Applying the SB 448 definition to the elements spelled
out for the damage award in House Bill 2522, would be difficult
and confusing. The present law (K.S.A. 26-513) provides for a
number of factors to be considered in ascertaining the amount of
compensation and damages. Factors that affect fair market value
are to be given consideration. However, 2522 provides that the
appraisers shall assign the fair market value of all rights taken
(lines 15 and 16 of page 3), indicating that the "rights" are to
be valued independently, contrary to the provision of K.S.A. 26-
513 (d) which states that the enumerated factors are not to be
considered as separate items of damages, but are to be considered

only as they affect the total compensation and damage. As you

know, the standard that we use in Kansas is "the value of the
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taking”, which is simply the difference between the value before
the taking and the value after the taking. This is far different
from the concept of the appraisers being directed to assign a
value to a number of very specific items i.e., the value of water
rights taken, value of surface easements for pads or well site
areas to be used for extraction, injection and monitoring wells,
value of any surface area used for roadways, annual payments
based on the annual leased value of the property for underground
storage, i.e. the leased value of the storage formation, value of
pipeline and utility easements, value of prior use, if any, that
was uncompensated for use of underground storage. The bottom
line is that this Bill (2522) is a very radical departure from
the traditional Kansas law of eminent domain and from the concept
that is included in Senate Bill 448, that resulted from a Kansas
judicial council study of the eminent domain law, as indicated by
the supplemental note. It would have been fortuitous if that
study had included the concept of 2522. Although there are
certainly changes that I could suggest to the eminent domain law,
it does not seem appropriate that changes should be done in a
piece meal fashion.

Given the fact that you are presumably going to receive
Senate Bill 448 in the next few weeks, it would seem appropriate
to, at the very least, await its receipt and if there’s a desire
to effect changes in gas storage acquisition, it should at least
be made compatible with the Eminent Domain Procedures Act that is
amended by 448. This will not be easy because of the great

divergence in philosophy from the existing case law. 1In City of



Manhattan vs. Signor 772 P.2nd 753 (1989), at 755 the Court

stated, "The district court correctly noted that,

"K.S.A. 26-513(d) prohibits the use of the
"summation method" of evaluation and
approves the "unit rule method"....

"The summation method" denotes a process of
appraisal whereby each of several items that
contribute to the value of real estate are
valued separately and the total represents
the market value therecf. Use of this method
of appraisal has generally been rejected
since it fails to relate the separate value
of the improvements to the total market value
of the property. (Cite from ALR2d.) 1In
contrast, the "unit rule", which is the
general accepted method of valuation, denotes
a process of appraisal whereby the total
value of real estate is first determined
without placing a value on each of the
separate contributing items. Consideration
of value of buildings and improvements is
limited to the extent they enhance the wvalue
of the land taken.™"

This Bill would seem to combine an eminent domain action
employing the proscribed "summation method" with a suit for
damages for "prior use". To say the least, it is unique. We are
plowing new ground. It has many ramifications and is in need, at
least, of very extended study. It is certainly not something to
be adopted out of pique or intuition. We believe that it could
be a very bad precedent, with very serious implications for every
corporate entity or public body authorized to utilize eminent
domain. A very comprehensive study should be required, we

believe, to determine the appropriateness of this legislation.



