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MINUTES OF THE SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS.
The meeting was called to order by Senator Lana Oleen at 11:00 a.m. on March 13, 1997 in Room 254-E of

the Capitol.
All members were present.

Committee staff present: Mary Galligan, Legislative Research Department
- Theresa Kiernan, Revisor of Statutes
Midge Donohue, Committee Secretary

Conferees appearing before the commiltee:

Senator Nancey Harrington

Senator Karin Brownlee

Mr. Clyde Graeber, Governor’s Office

Patrick R. Herrick, MD, Ph.D., Olathe Medical Center & Overland Park Medical
Center, Olathe

Ms. Jeanne L. Gawdun, Kansans for Life, Wichita

Ms. Beatrice E. Swoopes, Program Coordinator, Kansas Catholic Conference,
Merriam

Mr. Brad Brown, Student Intern for Senator Nancey Harrington

Ms. Jalen O’Neil, Washburn University School of Law, Topeka

Ms. Rachael K. Pirner, Attorney at Law, Wichita

Ms. Jan Messerli, Law Student, Topeka

Ms. Peggy Jarman, Pro-Choice Action League & Women’s Health Care Services,
Wichita

Representative Susan Wagle

Others attending: See attached list

Senator Oleen advised that the time allotted for testimony on the bills scheduled for hearing before the
committee today would be divided equally between the two sides, and the hearings were opened on:

SB_230: An_act_establishing requirements for informed consent relating to abortions.
SB_234: An _act prohibiting partial-birth abortions.
HB 2269: An_act _concerning abortion; relating to certain requirements before the

performance thereof.

Senator Nancey Harrington, a sponsor of SB 230 and SB 234, recalled testimony given yesterday by
clergymen who felt the language of the bills had religious connotations, and she told the committee the
language could be adjusted, if the committee wanted to amend.

Senator Harrington first addressed the proposed legislation concerning informed consent (Attachment #1) and
explained its purpose. She advised that current Kansas law does not conform with the U.S. Supreme Court
decision in the Planned Parenthood versus Casey case regarding oral counseling in person. She directed
attention to the fiscal note that had been provided on SB 230 and questioned the estimated cost for the
printing of materials the bill would require. Senator Harrington referred to testimony from women who have
suffered Post Abortion Syndrome who indicated that, had they been truly informed of the alternatives and
services available, they would not have chosen to have an abortion. She asked the committee to favorably
pass the bill to the full Senate.

Senator Harrington provided written testimony on the issue of partial birth abortions (Attachment #2).

Unless specifically noted, the individual remarks recorded herein have mot been transcribed
verbatim. Individual remarks as reported berein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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Senator Karin Brownlee, one of the sponsors of SB 234, addressed the committee as a proponent of the bill
that would ban partial birth abortions (Attachment #3) She called attention to responses to President Clinton’s
veto message on the partial-birth abortion ban act and asked the committee to take the time to read them. She
directed the committee’s attention to misinformation that had been provided during debate of the issue in
Washington and the ABC Nightline transcript attached to her written testimony.

Mr. Clyde Graeber, Legislative Liaison, Governor's Office, appeared on behalf of the Governor regarding
“Woman’s Right to Know” legislation (Attachment #4) Mr Graeber said the Governor had concerns about
the current versions of this proposal. He explained what the Governor would consider acceptable legislation
and presented a draft of a proposed substitute bill for SB 230 and HB 2269 (Attachment #5) for
consideration by the committee.

Mr. Graeber then discussed the Governor’s position on SB 234, partial-birth abortion (Attachment #6) which
he said is a procedure the Governor finds personally abhorrent. Mr. Graeber stated that, although the
Governor is convinced that few partial-birth abortions occur in Kansas, he supports efforts to enact a state law
to ban the procedure.

Patrick R. Herrick, M.D., Ph.D., Olathe Medical Center and Overland Park Medical Center, addressed the
committee as a proponent of SB 230 and SB 234 (Attachment #7). Dr. Herrick stated that a patient is
dependent upon the physician for information upon which to make a decision and has the right to expect the
physician to provide the needed information.

Dr. Herrick discussed the changes that would be mandated in current law by the proposed legislation if
enacted. He said the decision about abortion is so momentous it is best made with as much information as
possible, and he questioned the advisability of limiting the material available to women in a situation which
will have a profound lasting effect.

Dr. Herrick then addressed the issue of partial-birth abortion and described the procedure in detail (Attachment
#8). He stated that the situation where the mother’s life is at stake if she were to continue the pregnancy is no
longer a clinical reality; that, given the state of modern medicine, a pregnant woman with a medical affliction

can now be managed successfully to the natural conclusion of the pregnancy which is the birth of a healthy
child.

Ms. Jeanne Gawdun, lobbyist for Kansans for Life, addressed the committee as a proponent of SB 230 and
HB 2269 (Attachment #9). She described the legislation as “pro-woman”, saying it would ensure that
women receive unscientifically unbiased, medically sound facts about abortion. She said “choice” is
meaningless when information is withheld. Ms. Gawdun advised that women continue to make it known that
they have been coerced, not fully informed, not carefully evaluated for risk and injured without just

compensation in regard to abortion. She asked the committee to favorably pass the Women’s Right to Know
Act”.

In the interest of time, Ms. Gawdun did not present verbal testimony on SB 234, partial-birth abortion ban;
instead, she asked that her written comments in support of the bill be entered into the official record
(Attachment #10).

Ms. Beatrice E. Swoopes, Program Coordinator, Kansas Catholic Conference, Merriam, appeared as a
proponent of SB 230, SB 234, and HB 2269 (Attachment #11), focusing primarily on SB 230 and HB
2269 which deal with informed consent. Ms. Swoopes advised that the Kansas Catholic Conference
represents the Roman Catholic Bishops of Kansas which supports and encourages the passage of legislation
enabling women who are anticipating abortion to be educated and informed about the medical and
psychological consequences of their actions as well as feasible alternatives. She said either bill was a good
approach because both would guarantee a woman’s thorough understanding of the physical and mental aspects
of the abortion procedure she is contemplating.

In regard to partial-birth abortion, Ms. Swoopes advised that the Catholic Bishops of Kansas have made this
one of their targeted legislative objectives and act in concert with the United States Bishops in seeking to end
this technique. She urged the committee to favorably consider passage of SB 234.

Mr. Brad Brown, a legislative intern for Senator Nancey Harrington and a law student at the University of
Kansas School of Law, addressed the committee in support of informed consent bills (Attachment #12). Mr.
Brown stated he had been assigned the task of researching the informed consent requirement in the proposed

bills as part of his internship and, as a result of that research, concluded that: the bills are within present
constitutional limits.
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Ms. Jalen O’Neil, Associate Professor of Law, Washburn University School of Law, Topeka, appeared as an
opponent to SB 230 and HB 2269 (Attachment #13). Mr. O’Neil stated that passage of either bill would
result in fewer women having full information on the options available to them when faced with an unwanted
or dangerous pregnancy. Instead, she said the bills would act as a government-forced “slow-down strike”
against abortion providers which would result in fewer abortions being performed but at a higher cost, thus
limiting the procedure to wealthy women, or women impregnated by wealthy men. She pointed out that the
bills were especially discriminatory against poor rural women who would have an unsurmountable burden
placed on them when facing at least one overnight stay, arranging for child care and absence from her job. Ms.
O’Neil said the present informed consent law on abortion strikes a good balance in that it gives the woman the
information she needs to make an informed decision but does so in a way that allows her to maintain
confidentiality and actually obtain a legal abortion if that is her ultimate decision.

Ms. Rachael K. Pirner, Attorney at LLaw, Wichita, addressed the committee as an opponent of SB 230
(Attachment #14) and discussed the penalty provisions contained in the bill. She pointed out that failure to
comply with the requirements of the act would: provide a basis for civil malpractice action, provide a basis for
professional disciplinary action under the Kansas Healing Arts Act, and provide a basis for recovery for the
woman for the death of her unborn child, whether or not the unborn child was viable at the time the abortion
was performed or was born alive. Ms. Pirner cited a ruling by the Kansas Supreme Court in regard to
wrongful death actions and told the committee that adoption of the wrongful death provision in SB 230
would represent a significant shift in public policy in Kansas.

Ms. Jan Messerli, Topeka, a third year law student representing the women of western Kansas, spoke as an
opponent to the proposed informed consent legislation (Attachment #15). Ms. Messerli pointed out that the
eight hour waiting period would result in a twenty-four hour delay for women from western Kansas, a delay
that would cost not only money but personal integrity. She said passage of this legislation would send a
message that it doesn’t really matter how much it costs in dollars or integrity as long as there is one last chance
to change the decision to have an abortion. She told the committee she is not afraid of being informed but is
afraid of their version of information.

Ms. Peggy Jarman, Lobbyist, ProChoice Action League and Women’s Health Care Services, Wichita, spoke
in opposition to SB 230, SB 234, and HB 2269 (Attachment #16). In regard to informed consent, Ms.
Jarman challenged the assertion that women in the state were having abortions without consent and without
knowing what they are doing. She presented an example of consent forms used by Women’s Health Care
Services in Wichita to support her claim (Attachment #17). She told the committee that no woman in the state
is having an abortion without full knowledge that she is ending a pregnancy, and that all medical requirements
in the proposed legislation are already being met by physicians providing abortions in the state. She
referenced letters, copies of which were attached to her written testimony (Attachment #18), from women who
had abortions and were pleased with the services provided. Ms. Jarman referenced also copies of news
clippings included with her written testimony (Attachment #19) which she said show there is a five-year plan
to stop abortions in Kansas. She urged the committee to report SB 230 and HB 2269 unfavorably, saying
there are many problems with the bills which she had outlined in her written testimony (Attachment #20).

Ms. Jarman then spoke on the issue of partial birth abortion, SB 234 (Attachment #21). She told the
committee she had asked the sponsors of the bill to adopt language that would make an exception to save the
life of a woman and to clearly identify this procedure. She said it was clear from the response she received

that the bill is about politics rather than banning a procedure and she urged the committee to report it
unfavorably. '

Senator Oleen recognized Representative Susan Wagle, one of the sponsors of HB 2269, who had just
arrived. Although the allotted time for testimony had elapsed, Senator Oleen invited her to offer a few brief
comments (Attachment #22). Representative Wagle explained that she had been instrumental in getting the
House in 1992 to pass the present informed consent statute relating to abortion. She advised that the proposed
legislation before the committee today was patterned after current Pennsylvania law. Representative Wagle
said she hoped the committee would support HB 2269.

The hearings were closed on SB 230, SB 234, and HB 2269 with Senator Oleen acknowledging
additional written testimony that would be included in the official record:

Betty Armstrong, Director of Community Relations, Comprehensive Health for Women,
Overland Park (Attachment #23)

Ms. Amy C. Bixler, Attorney at Law, Topeka (Attachment #24)

Ms. Sheila Kostas, Director of Counseling, Comprehensive Health for Women, Overland Park
(Attachment #25)

Iris A. Brossard, M.D., & Burtram J. Odenheimer, M.D., (Attachment #26)
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Jana L. E. Gryder, Kansas National Organization for Women (Attachment #27)

Ms. Ellen W. Brown, Public Affairs Coordinator, Planned Parenthood, Kansas City,
Missounn (Attachment #28)

Ms. Patricia C. Brous, President, Planned Parenthood, Kansas City, Missouri
(Attachments #29 & 30)

The Reverend Mr. Lynn NewHeart, Planned Parenthood of Mid-Missouri & Eastern
Kansas (Attachment #31)

Ms. Carla Mahany, Associate Director, American Civil Liberties Union, Kansas City,
Missouri (Attachments #32 & #33)

Ms. Mary Beth Blake, Kansas City, Kansas (Attachment #34)

Senator Oleen announced that tomorrow the meeting would be on call of the chairman.

The meeting adjourned at 12:06 p.m.. The next meeting is scheduled for March 17, 1997.
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NANCEY HARRINGTON
SENATOR TWENTY-SIXTH DISTRICT
9811 SOUTH 183RD WEST
CLEARWATER, KANSAS 67026

STATE OF KANSAS

COMMITTEE ASSIGNMENTS
VICE CHAIR FEDERAL AND STATE AFFAIRS

MEMBER' ENERGY AND NATURAL RESOURCES
JUDICIARY

TOPEKA, KANSAS 66612-1504

(316) 584-3267 TRANSPORTATION AND TOURISM

STATE CAPITOL
ROOM 128-S

(913) 296-7367

SENATE CHAMBER

Testimony Before the Senate Federal and State Affairs Committee
Proponent for Women'’s Right to Know, SB 230, HB 2269

March 13, 1997

By Senator Nancey Harrington

Thank you Chairman Oleen and members of the committee.

The Women’s Right to Know Act: Informed Consent would enact legislation that would
require physicians to inform a woman seeking an abortion in person 8 hours prior to the
procedure the name of the doctor performing the abortion, description of the procedure to be
used, risks of the abortion procedure compared to childbirth, detailed information about the
development of the unborn child, information on adoption, the father’s liability for child
support should the women desire to disclose the name of the father if she chooses to keep
the baby, and support available from the community.

Current Kansas law does not conform with the U.S. Supreme Court decision in
Planned Parenthood vs Casey 112 S. Ct. 2791 (1992) in the following areas: The woman is
not required to be counseled orally and in person. She is not told:

a. The name of the abortion doctor

b. The availability of medical assistance benefits
o The liability of the father for child support

d. Information describing the child's development

Civil penalties for failure of the doctor performing the abortion to obtain truly informed
consent are not unreasonable. If a woman suffers with health complications as a result of
having had an abortion, current law has no enforcement mechanism for violation - no
criminal or civil penalty.

This legislation does not increase the current statute of limitations for medical
malpractice of 2 years for abortion. The statute of limitations for other medical malpractice
cases is 5 years.

A fiscal note has been provided for SB 230. The amount is questionable. The fiscal
note provides a cost anywhere from $172,000 to $276,000 for printing of materials provided,
a trained nurse for consultations and to develop medical and referral information. The State
of Louisiana published this printed material for .50¢ a copy or booklet. The State of Kansas
should check with Louisiana for possible cost savings. Trained nurses would not be
necessary for developing a list of services, since a list is already available. Also, a

Sen. Federal & State Affairs Comm.

Date: 3-/3-497
Attachment: #y



e woman's own doctor

Act requires college universities tc

udents, as well as those of student athletes.

institutions must report certain campus crime statistics and campus security procedures.

you to consider the Women'’s Right to Kno

age service weuld not require the toll free

Every women has not, or will not suffer from Post Abortion Syndrome.

Women who have suffered from Pest Abertion Syndrome have testified that had they

been truly informed to the alternatives and services available, they would have chosen not to

have had an abortion.
On October 22, 1990, Congress passed the “Student’s Right te Know and Campus

Security Act”. Considered a “consum

This bil! will not affect them. For the women who will suffer, passage of Women'’s Right to
report graduation rates of all s

Know would enable those women to make a well informed health choice, that will benefit

them for the rest of their lives.

abortion.

ion, the

ol

e
T
a3

it

| ask

/-2

to be a consumer rights statute.

s

w At

| respectfully ask the committee to pass Women's Right to Know on to the full Senate.
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SENATE CHAMBER

Senate Federal and State Affairs Committee
Written Testimony, Proponent for SB 234
March 13, 1997

Senator Nancey Harrington

Chairman Oleen and members of the committee, thank you for receiving written
testimony concerning SB 234, a bill to prohibit partial-birth abortions in Kansas.

SB 234 is good policy for Kansas and Kansans. Consider the recent admission
of Ron Fitzsimmons, executive director of the National Coalition of Abortion Providers,
that he had “lied” about the number of partial birth abortions being performed in the
United States.

Abortion on demand was never the intent of the Supreme Court’s decision in
Roe v. Wade. Mr. Fitzsimmons now admits that thousands of these abortions are
elective and committed every year, not just in the last three months of pregnancy, but
from 20 weeks onward. With this revelation, legislators, the Governor, Kansans and
even the nation must ask that this type of abortion service be prohibited.

One should also question if any, or all, of the information the abortion industry
provides is accurate, or even truthful. Most abortion providers have a monetary
interest to protect.

| have attached recent newspaper articles concerning this issue.

| ask for this committee’s support of SB 234.

Sen. Federal & State Affairs Comm.
Date: 3-73-97
Attachment: # &
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It's important to understand the at-
titude at the White House in 1995,
when the decision to offer Pennsyi-

‘vania Avenue premiums to donors

was made. At that time, Republicans
were in control of Congress and
Clinton was, as one Washington
columnist put it, “dogmeat.”

Bob Dole and Colin Powell were
beating him soundly in polls. More im-
portant, Dole was drubbing Clinton as
a fund-raiser. Republicans as a party
were outraising Democrats 24o-1.

Democrats — already getting
nearly half of their money from
donors of $50,000 or more — needed
more, bigger contributors fast. So the
Democratic Party, with encourage-
ment from Clinton and chief Clinion-
Gore fund-raiser Terry McAuliffe,
created new donor clubs for top-
dollar contributors.

One was for the party’s “trustees,”"

who, for giving $50,000 or raising
$100,000, would be rewarded with din-
ners with Clinton, Gore and other De-
mocratic luminaries. Another club
was created for trustees”
— those who contributed $100,000 or
raised $250,000. They got double the
number of dinners and prestigious
events.

Unresolved was what Democrats
called “the problem of the jumbos® —
what to do for donors and fund-raisers
of much bigger sums. That's why the
Lincoln Bedroom had so many guests,
and why donors of outsized sums not
only drank coffee with Clinton but en-
joyed so much White House access.

The law doesn't prohibit these kinds
of visits, so long as money isn't so-
licited in the White House and there
are no promises of action in return
for donations.
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reau

Abortion-rig

1ts backer

admits he lied about
controversial procedure

Associated Press

WASHINGTON — A prominent
abortion-rights supporter conceded
Wednesday he lied when he said a
type of late-term abortion is performed

rarely and only to save a mother’s life

or to abort matformed fetuses.

He now says the procedure is per-
formed far more often than his col
leagues acknowledged, and on healthy
women bearing healthy fetuses.

But Ron Fitzsimmons, executive di-
rector of the National Coalition of
Abortion Providers in Alexandria,
Va, a coalition of 200 independently
owned clinics, said he still supports
the and does not regret
waiting almost a year and a half to
recant his lie.

“It's concerned me that I'd known
more about this procedure than is
being reported about it,” Fitzsimmons
said Wednesday.

“The fact is that we have absolutely
no g about this procedure,
that it's performed for very good rea-
sons on women, and we shouldn't be
apologizing.”

Fitzsimmons said he intentionally
misled in previous remarks about the
procedure, called intact dilation and
evacuation by those who believe it
should remain legal and “partiatbirth
abortion” by those who believe it
should be outlawed, because he
feared that the truth would damage
the cause of abortion rights.

But he is now convinced, he said,
that the issue of whether the proce-
" dure remains legal, like the overall
debate about abortion, must be based
on the trutr

In an article in American Medical
News, to be published March 3, and an
interview Tuesday, Fitzsimmons re-
called the November 1995 night when
he appeared on “Nightline® and “lied
through my teeth” when he said the
procedure was used rarely and only
on women whose lives were in danger
or whose fetuses were damaged.

Fitzsimmons said that after that in-
terview he stayed on the sidelines of
the debate for a while, but with
growing unease, As much as he dis-
agreed with the National Right to
Life Committee and others who op-
pose abortion under amy circum-
stances, he said he knew they were
accurate when they said the proce-
dure was common.

- In the procedure, a fetus is partly
extracted from the birth canal, feet
first, and the brain is suctioned out.

Last fail, Congress failed to over-
ride a presidential veto of a law that
would have banned the procedure,
which abortion opponents insist bor-
ders on infanticide and some abortion
rights advocates also believe should
be outlawed particularly grue-
some. Polls have shown that such a
ban has popular support.

Abortion rights groups have been
arguing strongly that the procedure is
uncommon. They claim about 500
such abortions are carried out every
year — and performed only on
women with unhealthy fetuses.

But Fitzsimmons put the number at
3,000 to 4,000 every year, out of about
1.3 million total abortions in the
United States each year.

Contributing New York Times News
Service
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+ = Maybe from people suclzus the anti-
abortion physician who will be the sfib-
ject of my next column. - !
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SENATE CHAMBER

SENATE FEDERAL AND STATE AFFAIRS COMMITTEE

TOPIC: Support for SB 230, SB 234, & HB 2269 March 13, 1997

Thank you for the privilege of participating in possible the greatest debate of our
time--the debate on the value of human life as it relates to the practice of abortion.

Part of today’'s debate is about banning the partial birth abortion procedure. Is
this procedure good medicine or is it extreme? | won't describe it for you as you are
already familiar with it. In today's American culture we have extensive rules and
regulations on the humane treatment of animals in biomedical research. These
regulations mandate “avoidance or minimization of discomfort, distress, and pain,” and
specify “surgical or other painful procedures should not be performed on
unanesthetized animals paralyzed by chemical agents.” (1)

We treat our laboratory animals with such a delicate touch. Yet when it comes to
an unwanted child, in the words of Congressman Henry Hyde (R-Ill.), we do (with this
procedure) what “we would not do to a mangy coyote or a wild animal.” How can we
reconcile this incongruity? | would suggest that we cannot and we must not. (Please
see Congressman Hyde’s attached testimony.)

Is a partial birth abortion good medicine? When the debate on this procedure
took place in Washington, D.C. last year, a number of Doctors came forward to correct
the falsehoods which had been perpetrated on the American people. These doctors
quite boldly stated that “partial-birth abortion is never medically indicated to protect a
woman’s health or her fertility.” Some of the risks from the procedure include
incompetent cervix (this leads to premature delivery), “tearing the uterus, scissor injury
to the mother, massive bleeding and the threat of shock or even death to the mother.”

(2)

Unfortunately, this procedure has prompted some of those involved in this
debate to be untruthful in their defense of it. | have attached a transcript from an ABC
Nightline program on which Ron Fitzsimmons admitted the falsehoods he had
communicated nationally.

Sen. Federal & State Affairs Comm.
Date: 3=3-g7
Attachment: #3



Before | end, | would like to touch on another aspect of the abortion debate. Few
people talk about the economic impact of abortion except as it relates to the profits of
an abortionist. The Rockford Institute took it upon themselves to study the economic
consequences of having 35 million workers absent from the American workforce in
2014. These 35 million people (children aborted from about 1970-1995) could
generate almost $2 trillion into the American economy. Of this amount, about $450
billion would be paid in taxes and $274 billion in FICA tax revenue. (3)

| would never measure the value of one human life strictly on economic output.
However, America’s most valuable natural resource is her people. Our future is in our
children. My prayers are with you, my dear colleagues, as the future lives of these
precious children rest on your magnanimous decision.

(1) The Wall Street Journal, “Review and Outlook: Who Are the Extremists”,
Apr.25,1996.

(2) The Wall Street Journal, “Partial-Birth Abortion is Bad Medicine.” Drs. Romer,
Smith, Cook and DeCook, Sept. 19, 1996.

(3)The Family in America: “The Economic Consequences of Abortion: A Speculation”
The Rockford Institute, Vol. 9, Number 11, Nov. 1995.
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PARTIAL-BIRTH ABORTION BAN ACT OF 1995—-VETO MESSAGE FROM THE PRESIDENT OF
THE UNITED STATES (H. DOC. NO. 104-198) (House of Representatives - September 19, 1996)

Mr. HYDE. Mr. Speaker, I beg the indulgence of my colleagues not to ask me to yield because I cannot
and will not and I would appreciate their courtesy. I also want to say briefly that those who have charge
us with politics, invidious politics, for delaying this debate ought to understand that Americans cannot
believe this practice exists and it has taken months to educate the American people and it will take many
more months to educate them as to the nature and extent of this horrible practice. That is one reason it
has taken so long.

The law exists to protect the weak from the strong. That is why we are here.

Mr. Speaker, in his classic novel "Crime and Punishment,' Dostoyevsky has his murderous protagonist
Raskolnikov complain that ‘Man can get used to anything, the beast!'

That we are even debating this issue, that we have to argue about the legality of an abortionist plunging a
pair of scissors into the back of the tiny neck of a little child whose trunk, arms and legs have already
been delivered, and then suctioning out his brains only confirms Dostoyevsky's harsh truth.

We were told in committee by an attending nurse that the little arms and legs stop flailing and suddenly
stiffen as the scissors is plunged in. People who say 'I feel your pain' are not referring to that bittle infant.

What kind of people have.we become that this procedure is even a matter for debate? Can we not draw
the line at torture, and baby torture at that? If we cannot, what has become of us? We are all incensed
about ethnic cleansing. What about infant cleansing? There is no argument here about when human life
begins. The child who is destroyed is unmistakably alive, unmistakably human and unmistakably brutally
destroyed.

The justification for abortion has always been the claim that a8 women can do with her own body what she
will. If you still believe that this four-fifths delivered little baby is a part of the woman's body, then I am
afraid your ignorance ig invincible.

I finally figured out why supporters of abortion on demand fight this infacticide ban tooth and claw,
because for the first time since Roe v. Wade the focus is on the baby, not the mother, not the woman but
the baby, and the harm that abortion inflicts on an unborn child, or in this instance a four-fifths bom child.
That child whom the advocates of abortion on demand have done everything in their power to make us
ignore, to dehumznize, is as much a bearer of human rights as any Member of this House. To deny those
rights is more than the betrayal of 2 powerless individual. It betrays the ceniral promise of America, that

there is, in this land, justice for all.

The supporters of abortion on demand have exercised an amazing capacity for self-deception by
detaching themselves from any sympathy whatsoever for the unbom child, and in doing so they separate

31397 934 AM
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themselves from the instinct for justice that gave birth to this country.

The President, reacting angrily to this challenge to his veto, claims not to understand why the morality of
those who support a ban on partial birth abortions is superior to the morality of *compassion' that he
insists informed his decision to reject Congress' ban on what Senator Moynihan has said is “too close to
infanticide.”

Let me explain, Mr. President. There is no moral nor, for that matter, medical justification for this
barbaric assault on a partially born infant. Dr. Pamela Smith, director of medical education in the
Department of Obstetrics and Gynecology at Chicago's Mount Sinai Hospital, testified to that, as have
many other doctors.

Dr. C. Everett Koop, the last credible Surgeon General we had, was interviewed by the American
Medical Association on August 19, and he was asked:

Question: *President Clinton just vetoed a bill on partial birth abortions. In so doing, he cited several
cases in which women were told these procedures were necessary to preserve their health and their ability
to have future pregnancics. How would you characterize the claims being made in favor of the medical
need for this procedure?
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PARTIAL-BIRTH ABORTION BAN ACT OF 1995~VETO MESSAGE FROM THE PRESIDENT OF

THE UNITED STATES (H. DOC. NO. 104-198) (House of Representatives - September 19, 1996)

Answer: Quoting Dr. Koop, ‘T believe that Mr. Clinton was misled by his medical advisors on what is fact

and what is fiction in reference to late term abortions.'

Question: "In your practice as a pediatric surgeon, have you ever treated children with any of the

disabilities cited in this debate? Have you operated on children born with organs outside of their bodies?

Answer: "Oh, yes, indeed. I've done that many times. The prognosis usually is good. There are two

common ways that children are born with organs outside of their body. One is an omphalocele, where the
organs are out but still contained in the sac composed of the tissues of the umbilical cord. I have been
repairing those since 1946. The other is when the sac has ruptured. That makes it a little more difficult. I
don't know what the national mortality would be, but certainly more than half of those babies survive

after surgery.

"Now every once in a while, you have other peculiar things, such as the chest being wide open and the
heart being outside the body. And I have even repiaced hearts back in the body and had children grow to

adulthood.'
[Page: H10628]

[TIME: 13451

-

Question: And live normal lives?

Answer: Living normal lives. In fact, the first child I ever did with a huge omphalocele much bigger than
her head went on to develop well and become the head nurse in my intensive care unit many years later.’

The abortionist who is a principal perpetrator of these atrocities, Dr. Martin Haskell, has conceded that at
least 80 percent of the partial-birth abortions he performs are entirely elective; 80 percent are elective,

And he admits to over a thousands of these abortions, and that is some years ago.

We are told about some extreme cases of malformed babies as though life is only for the privileged, the
planned and the perfect. Dr. James McMahon, the late Dr. James McMahon, listed nine such abortions he

performed because the baby had a cleft lip.

Many other physicians who care both about the mother and the unborn child have made it clear this is
never a medical necessity, but it is a convenience for the abortionist. It is a convenience for those who
choose to abort late in pregnancy when it becomes difficult to dismember the unbomn child in the womb.

Well, the President claims he wanis to solve a

371397 941 AM
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problem by adding a heaith exception to the partial-birth abortion ban. That is spurious, as anyone who
has spent 10 minutes studying the Federal law, understands. Health exceptions are so broadly construed
by the court, as to make any ban utterly meaningless.

If there is no consistent commitment that has survived the twists and the turns in policy during this
administration, it is an unshakable commitment to 2 legal regime of abortion on demand. Nothing is or

will be done to make abortion rare. No legislative or regulatory act will be allowed to impede the most
permissive abortion license in the democratic world.

The President would do us all 2 favor and make a modest contribution to the heaith of our democratic

* process if he would simply concede this obvious fact.

In his memoirs Dwight Eisenhower wrote about the loss of 1.2 million lives in World War II, and he said:
"The loss of lives that might have otherwise been creatively lived scars the mind of the civilized world."

Mr. Speaker,oursoulshavcbemmedbyomandahalfmilﬁonabortionscvewywmtlﬁsoountry.
Our souls have so much scar tissue there is not room for any more.

And say, what do we mean by human dignity if we subject innocent chikiren to brutal execution when
they are almost born? We all hope and pray for death with dignity. Tell me what is dignified about a death
caused by having a scissors stabbed into your neck so your brains can be sucked out.

We have had long and bitter debates in this House about assault weapons. Those scissors and that suction
machine are assault weapons worse than any AK-47. One might miss with an AK-47; the doctor never
misses with his assault weapon, I can agsure my colleagues.
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PARTIAL-BIRTH ABORTION BAN ACT OF 1995—-VETQ MESSAGE FROM THE PRESIDENT OF
THE UNITED STATES (H. DOC. NO. 104-198) (House of Representatives - September 19, 1996)

Tt is not just the babies that are dying for the lethal sin of being unwanted or being handicapped or
malformed. We are dying, and not from the darkness, but from the cold, the coldness of self-brutalization
ﬁmchﬂsoyrsmiﬁﬁﬁeadudﬁmmrwmammommmﬂﬁlﬂtoﬂhismspuhﬂem“mm

of compassion.

If my colleagues vote 1o uphold this veto, if they vote to maintain the legality of a procedure that is
revolting even to the most hardened heart, then please do not ever use the word compassion again,

A word about anesthesia. Advocates of partial-birth abortions tried to tell us the baby does not feel pain;
the mother’s anesthesia is transmitted to the baby. We took testimony from five of the country's top
anesthesiologists, and they said it is impossible, that result will take so much anesthesia it would kill the
mother. :

By upholding this tragic veto, those colleagues join the network of complicity in supporting what is
essentially a crime against humanity, for that little, almost born infant struggling to live is a member of the
human family, and partial-birth abortion is a lethal assault against the very idea of hurnan rights and
destroys, along with a defenseless little baby, the moral foundation of our democracy because democracy
is not, after all, a mere process. It assigns fundamental rights and values to each human being, the first of
which is the inalienable right to life.

One of the great errors of modern pofitics is our foolish attempt to separate our private consciences from
our public acts, and it cannot be done. At the end of the 20th century, is the crowning achievement of our
democracy to treat the weak, the powerless, the unwanted as things? To be disposed of? If so, we have
not elevated justice; we have disgraced it.

This is not a debate about sectarian religious doctrine nor about policy options. This is a debate about our
understanding of human dignity, what does it mean to be human? Our moment in history is marked by a
mortal conflict between culture of death and a culture of life, and today, here and now, we must choose

I am not the least embarrassed to say that I believe one day cach of us will be called upon to render an
account for what we have done, and maybe more importantly, what we fail to do in our lifetime, and
while I believe in a merciful God, I believe in a just God, and I would be terrified at the thought of having
to explain at the final judgment why I stood unmoved while Herod's slaughter of the innocents was being
reenacted here in my own country.

This debate has been about an unspeakable horror. While the details are graphic and grisly, it has been
helpful for all of us to recognize the full brutality of what goes on in America's abortuaries day in and day
out, week after week, year after year. We are not talking about abstractions here. We are talking about

3/13/07 9:54 AM
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life and death at their most elemental, and we ought to face the truth of what we oppose or support
stripped of all euphemisms, and the queen of all euphemisms is *choice' as though one is choosing vanilla
and chocolate instead of a dead baby or 2 live baby.

Now, we have talked so much about the grotesque; permit me a word about beauty. We all have our own
images of the beautiful; the face of a loved one, a dawn, a sunset, the evening star. I believe nothing in
this world of wonders is more beautiful than the innocence of a child.

Do my colleagues know what a child is? She is an opportunity for love, and a handicapped child is an
even greater opportunity for love.

Mr. Speaker, we risk our souls, we risk our humanity when we trifle with that mnocence or demean it or
brutalize it. We need more caring and less killing.

Let the innocence of the unborn have the last word in this debate_ et their innocence appeal to what
President Lincoln called the better angels of our nature. Let our votes prove Raskolnikov is wrong. There
is something we will never get use to. Make it clear once again there is justice for all, even for the tiniest,
most defenseless in this, our land.
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Content and programming copyright (c) 1997 American
Broadcasting Companies, Inc. All rights reserved. No gquotes
from the materials contained herein may be used in any media
without attribution to American Brecadcasting Companies, Inc.
This transcript may not be reproduced in whole or in part
without prior permission. For further information please
contact ABC's Office of the General Counsel. Transcribed by
Federal Document Clearing House, Inc. under license from
American Broadcasting Companies, Inc. All rights reserved.
ABC NEWS
SHOW: ABC NIGHTLINE (11:35 pm ET)
FEBRUARY 26, 1597
Transcript # 87022601-J07
TYPE: SHOW
SECTION: NEWS
LENGTH: 3940 woxrds
HEADLINE: THE DEBATE OVER PARTIAL BIRTH ABORTIONS REIGNITES
GUESTS: RON FITZSIMMONS, XATE MICHELMAN
BYLINE: JACKIE JUDD, TED KOPPEL

HIGHLIGHT:
INTERVIEW WITH RON FITZS5IMMONS AND KATE MICHELMAN

BODY:
ANNOUNCER: February 26th, 1997.
-
TED KOPPEL, ABC News : (voice-over) It's a controversial procedure -- partial
birth abortion.
Pres. WILLIAM J. CLINTON: This is not about the pro-choice or life debate.

TED KOPPEL : (voice-over) And it was an equally controversial decision by the
president to support it.

Pres. WILLIAM J. CLINTON: There are a few hundred women every year who have
personally agonizing situations.

TED KOPPEL : (voice-over) But did the president get bad information?

Rep. CHRISTOPHER SMITH, (R), New Jersey: He just passed it off as very rare and
500 per year as though the others, and that is unmitigated nonsense.

TED KOPPEL : (voice-over) This abortion rights activist says T lied through my
teeth on Nightline about what clinics are doing.

doos
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RON FITZSIMMONS, National Coalition of Abortion Providers: I would say that

there are probably total the number of these aborticons maybe 3,000, 4,000 a
year.

TED KOPPEL : (voice-over) Tonight, the debate over partial birth abortions
reignites.

ANNOUNCER: This is ABC News Nightline. Reporting from Washington, Ted Koppel.

TED KOPPEL: You can bet it caught our attention this morning when the executive
director of the National Coalition of Abortion Providers was quoted in the New

York Times as saying that he had lied through his teeth during a November 1595
appearance on Nightline.

The subject had been late term abortions and Ron Fitzsimmons said he felt
physically ill because he had left people with the impression that the procedure
was used rarely and only on women whose lives were in danger or whose fetuses
were damaged. That, he now wants everyone to know, is not true.

We were concerned on twe levels. One, if the truth about late term abortions
has been concealed, that's an important piece of information and we should help

get it out. And two, if this program was used to spread false informaticn, we
should correct it.

Let me take the second and easiest part first. Mr. Fitzsimmons appeared twice

on the program in question. During the opening, he was heard and seen for about
five seconds. Here's how that went.

ABORTICN RIGHTS ACTIVIST: Partial birth abortion kills a little baby boy or a
girl.

RON FITZSIMMONS: What they really want, of course, is to outlaw abortion
ultimately.

TED KOPPEL: Later, during a Dave Marash report, Mr. Fitzsimmons reacted to the
term partial birth abortion wién he said this.

RON FITZSIMMONS: We're not talking about the birth of a child here. We're

talking about, in fact, just the opposite when we're talking about late term
abortions.

TED KOPPEL: That was it. That was all we used of our interview with Mr.
Fitzsimmons. The material that would later so upset him was never shown on
Nightline. But that doesn't address the more important issue. If President
Clinton vetoed a bill that would have outlawed partial birth abortions because
pro-choice advocates like Mr. Fitzsimmons are spreading false information, that
is an issue we need to address and tenight, we will.

We begin with this report from Jackie Judd.

JACKIE JUDD, ABC News : (voice-over} As head of an organization representing 200
abortion ciinicsg, Ron Fitzsimmons largely worked in the background of the
abortion rights movement. Today, he single- handedly reignited the issue of
late term abortions.
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{on camera) His part of the story begins in 1995. In portions of an interview
with Nightline which were not broadcast, Fitzsimmons said that annually, 450
abortions in which a fetus is essentially sucked ocut of the birth canal took
Dlace in women very late in their pregnancies. These third trimester abortions,
he said then, were almost always done to save the mother's life or because the
fetus could not survive cutside the womb.

(voice-over) That part of Fitzsimmons' story did not change today, but he has
added to it. Fitzeimmons says based on conversations with doctors and the
clinics he represents, there are several thousand more of these procedures
performed annually in the latter part of a woman's second trimester, in some
casges, when a fetus is wviable and could survive outside the womb.

RON FITZSIMMONS: The majority of these procedures are performed in the late
second trimester on healthy women and healthy fetuses. That's -- the law allows
that. Women come in at that point unfortunately, for whatever reason, seeking
abortion services.

CJACKIE JUDD : (voice-over) That, coupled with newspaper articles in which
Fitzsimmons suggested the pro-cheoice movement had known and deliberately ignored
this information, lit the match to a debate that had ended last year with a
presidential vete.

Pres. WILLIAM J. CLINTON: This terrible problem affects a few hundred Americans
every year.

JACKIE JUDD : (voice-over) Citing statistics that the abortions were extremely
rare and done only in dire emergencies, President Clinton vetoed the hill that
would have completely banned the procedure.

Pres. WILLIAM J. CLINTON: This is not about the pro-choice, pro-life debate.
This is not a bill that ever should have been injected into that.

Rep. CHRISTOPHER SMITH: The abortionist here is pulling the child all the way
out of the womb and into the birth canal.

-
JACKIE JUDD : (voice-over) Next week, abortion opponents plan to introduce the
bill again. So Ron Fitzsimmons' comments, from their point of view, could not
have come along at a better time.

DOUG JCHNSON, National Right Teo Life Committee: Our hope is that as the American
public comes to recognize that these brutal abortion procedures are, indeed,
performed thousands of times a year on healthy babies of healthy mothers that
there will be encugh public outrage that we will be able to override the
president's veto.

JACKIE JUDD: The nuance in Fitzsimmons' comments talking about second trimester
and not third trimester abortions was ignored today by abortion opponents.

Rep. CHRISTOPHER SMITH: I think this was several steps forward for the pro-life
movement, because again, ocut of the ranks of the pro- abortionists hasg. come
someone who's said, a whistle blower, if you will, it's not what we gaid it was.
It's untrue.
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Grim Arithmetic

s an exercise in the spirit of
Petty, Farr. Bolliol, and
Dublin, we might ask, “What

would be the impact of 1.5 million
additional lives on the U.S. econo-
my?”

To derive a number, let us make a
few arbitrary assumptons:

1) Children not aborted would
have become “wanted,” either by the
decision of the mother to keep the
child or through adoption.

(2) When projecting an individual’s

earnings into the future, cancel out |

two factors: (a) an expectation that

real earnings will, on average, rise by |

2 percent per vear; and (b) an average
annual discount rate of 2 percent.

(3) In determining average future
annual money income, utilize figures
provided by the U.S. Census Bureau.
In 1992, the median money income
of a U.S. male with income, 25-34
years old, was $26,533; for those
ages 35-44, $34,945. For U.S.
women, the comparable figures were
$21,999 for those ages 25-34, and
$24.189 for those ages 35 to 44.
These figures include all adult per-
sons in the relevant age categories,
regardless of whether they are
engaged in full or part-dme employ-
ment, and regardless of their race and

| women. ‘

| to consume of 0.50).

| in the

November 1395

marital status. The folk conjured up
here are. in short, to be thoroughly
average. To translate 1992 figures |
into 1995 dollars, assume an adjust-
ment of 4 percent a year, delivering
figures of: men (ages 25-34),
$29.846; women (ages 25-34),

Social Security. In a oo paper,
econormist Marvin DeVries calculated
that an addidonal 1.5 million people
would run up total social welfare
costs (in 1983 dollars) of $240.9 bil-
lion during their first 18 vears and
after retirement at age 65.* Adjusted

$24.745; men (ages 35-44), into 1995 dollars, at the rate of 5
$39,308: women (ages 35-44), | percent a vear, and to the 1.555 mil-
$27.209. lion number, the figure becomes

It appears that the long-term negative economic impact of
abortions performed in the United States since 1970

approaches $2 trillion annually.

(4) Among the age cohorts consid- ‘ $432 billion. Divided by a working
ered here, .497 are men, and .503 are | life span of 47 vears, we secure the
figure of $9.66 billion to be deducted
each vear. For the year 2010, this
leaves a net increase in national
income of approximately $75.9 bil-
lion, even after the phantom children
have paid for their own public educa-
tion and socially funded retrement.

A more interesting number comes
as we look at the cumulative impact
of abortion. Between 1970 and
\ 1995, approximately 35 million legal
$84.841,412,840. (See table 1.) abortions occurred in the United

Of course, such additional persons | States. Of these, 9,347,167 occurred
draw on certain forms of social sup- | in the 1970-79 period, and
port, including public education and | 25,147,000 in the 1980-95 period.”
For the year 2014, the economic

(5) A conservative economic multi- |
plier, measuring the simulative effect
of an individual’s economic acuvity |
on others, would be 2.0 (a figure |
which assumes a marginal propensity

The calculated impact on national
income of 1.555 million economical-
ly active lives, if born in 1980, would
year 2010 be

Table 1:
Men: § 29846549

AWoment: m;umoa-m,sss,mox 2.0 *538{2@:,345,8‘%%
Total addmonal_:nauonal ;m_r;omc, in 2010

effect of these additional 35 million
Americans would be
$1,993,097,186,600. (See table 2.)

i This figure approaching $2 trillion
' offers interesting extensions. If the
government’s budget deficit is a con-
cern, for example, and if one assumes
that 25 percent of income goes
toward federal taxes of one sort or
another, this lost population would

have generated an additional $448

TOTAL = $1,993,097,186,600

Men: $34 308 X 4973‘9 347 167 x 2 0 = $365 213 929 600
Women: $27,209 x .503 x 9,347,167 x 2.0 = $255,853,029,200
Ages 25-34:
Men: $24,846 x 497 x 25 147,000 x 2.0= $746 034,137,800
Women: $24,745 x .503 x 25,147,000 x 2.0= $625,996,090,000

billicn in tax dollars in 2014 alone. If
one looks only at Social Security,
additional wage or self-employed
income of this magnitude would be
taxed at a total rate of at least 15.30
percent, which represents a lost $274
billion in payroll tax revenue in that
year alone.

Such calculations, of course, are
merely illustrative, and subject to
many caveats. Nonetheless, they sug-
gest the magnitude of the usually
overlooked economic consequences
of abortion.
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OFFICE OF THE GOVERNOR

TESTIMONY REGARDING “WOMENS RIGHT TO KNOW”
SENATE FEDERAL & STATE AFFAIRS COMMITTEE
THURSDAY MARCH 13, 1997
CLYDE GRAEBER, LEGISLATIVE LIAISON

Madame Chair and members of the Senate Federal & State Affairs Committee, I
appreciate the opportunity to appear before you today on behalf of Governor Graves to share
with you his thoughts regarding the proposed “Woman’s Right to Know” legislation.

No doubt, each of you have read or seen accounts where the Governor has indicated his
concerns about the current versions of this proposal. Some of the provisions in the 1996 bill
which he expressed concern about in his veto message remain prominent in this year’s proposals.

Governor Graves believes it is his responsibility to spell out what he would find
acceptable in legislation such as this. First, the Governor believes women must have a right to a
face-to-face meeting with the actual physician who would perform the procedure. Some
attorneys who have spoken with the Governor on this subject advise him that women currently
have that right. Nonetheless, Governor Graves has no objection to delineating that right in
statute so there is no question that such a right is protected by law and required in both written
and verbal instructions provided when a woman first inquires about the procedure.

Second, the legislation may require the physician at such a meeting to discuss with the
patient: (1) facts concerning the procedure, possible alternatives, and available options; and (2)
the availability of community resources to help bring the baby to term and assist her after the
birth. The legislation may then permit the patient to acknowledge -- on forms provided by the
Kansas Department of Health & Environment (KDHE) -- when the meeting occurred, who was
present, what topics were discussed, and what information was provided to the woman regarding
the procedure. This face to face meeting must be held at least 8 hours before the abortion
procedure is begun.

In those situations where the patient does not request or desire to have the face-to-face
meeting, the same information required by the proposed legislation must be delivered to her at
least eight hours before the procedure takes place. Delivery of the information could be
acknowledged on forms approved and provided by KDHE. This way there could be no question
that comprehensive, necessary information is provided for and received by the patient.

Sen. Federal & State Affairs Comm.
Date: 2-/3- %7
Attachment: # <4



The Governor is also greatly concerned with the extraordinary liability that would be
placed on the performing physician. This same concern was expressed in his veto message last
year. Kansas statutory and common law places very stringent duties and responsibilities on our
physicians. If they fail to honor those duties and responsibilities, they are subject to severe
personal, professional and legal scrutiny and liability (KSA 65-2801; Funke v. Fieldman, 212
Kan. 524[1973]). As a matter of public policy there is simply no justification for imposing
greater or lesser liability strictures on doctors who perform this procedure.

Governor Graves encourages you, the members of the Senate Federal & State Affairs
Committee, to consider the substitution of this concept of “Woman’s Right to Know” for HB
2269 and SB 230. Copies in draft form of this legislation have been delivered to your committee
secretary.

HEH#
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T PROPOSED SUBSTITUTE BILL NO.

By
AN ACT concerning abortion; relating to certain requirements
before the performance thereof; amending K.S.A. 65-6706 and

repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 65-6706 is hereby amended to read as
follows: 65-6706. (a) No abortion shall be performed or induced
unless:

(1) The woman upon whom the abortion is to be performed or
induced gives her informed consent; or

(2) a medical emergency compels the performance or
inducement of the abortion.

(b) Consent to an abortion is informed only if the physician
who is to perform or induce the abortion er—-snether--heatth--eare

provider informs the woman, orally and in writing met-tess—than

etght-hours-before-the-abortien, of the right of such woman to

request a meeting with the physician who is to perform the

abortion. If a meeting is requested, the meeting shall be held

not less than eight hours before the abortion. At such meeting,

pregnancy and counseling information shall be provided. Such

information and counseling shall include:

(1) The nature of the proposed procedure or treatment and of
those risks and alternatives to the procedure or treatment that a
reasonable patient would consider material to the decision of
whether or not to undergo the abortion;

(2) the gestational age of the fetus at the time the
abortion is to be performed;

(3) the medical risks, if any, associated with terminating
the pregnancy or carrying the pregnancy to term; and

(4) community resources, if any, available to support the

woman's decision to carry the pregnancy to term.

Sen. Federal & State Affairs Comm
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7 RS 121.

A woman may waive, in writing, the right to meet with the

physician who is to perform the abortion. If a woman waives the

right to a meeting, written materials containing the information

specified in paragraphs (1) through (4) of this subsection shall

be provided to the woman not less than eight hours before the

abortion.

A woman shall certify in writing on a form provided by the

department of health and environment, prior to the abortion, that

the information required to be provided by paragraphs (1) through

(4) of this subsection has been provided.

A woman may withdraw consent to an abortion at any time prior

to the abortion.

(c) If a medical emergency compels the performance or
inducement of an abortion, the attending physician shall inform
the woman, prior to the abortion, if possible, of the medical
indications supporting the physician's judgment that an abortion
is necessary to avert the woman's death or to avert substantial
and irreversible impairment of the woman's major bodily
functions.

(d) A physician shall be held to the same duties and

responsibilities and standard of care in the performance of an

abortion as in the performance of any other medical procedure.

Nothing in this section shall be construed as imposing any

liability in addition to the 1liability for which a physician

would otherwise be liable for any other medical procedure.

Sec. 2. K.S.A. 65-6706 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and

after its publication in the statute book.
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TESTIMONY REGARDING SB 234
SENATE FEDERAL & STATE AFFAIRS COMMITTEE
CLYDE GRAEBER, LEGISLATIVE LIAISON TO THE GOVERNOR
THURSDAY, MARCH 13, 1997

Madame Chair and members of the Senate Federal & State Affairs Committee,
Governor Graves appreciates the opportunity to share his concerns with you on a matter of public
policy important to the people of Kansas.

Before the 1997 session of the Kansas Legislature convened, the Governor expressed
publicly that he would be willing to sign into law properly worded legislation that would outlaw
partial birth abortion in the state of Kansas.

That position has not wavered, and now that the issue is before the Legislature, he is
grateful for the chance to further delineate his views.

Governor Graves has devoted a great deal of time and thought to this issue, and has
sought the counsel of many Kansans with an interest in this policy question.

The Governor concurs with the language of the current legislation which would allow this
procedure only in those rare and extreme circumstances when it is deemed necessary to save the
life of the mother.

Governor Graves has stated that this procedure is personally abhorrent to him, and while
he is convinced that few occur in Kansas, he supports the efforts to enact a state law which would
ban this procedure in our state.

HEH#H#

Sen. Federal & State Affairs Comm
Date: 3-33-¢7
Attachment: #&



Testimony Regarding S.B. 230
Informed Consent

Patrick R. Herrick, M.D, Ph.D.
Training:
Medical Scientist Training Program, an NIH-sponsored program
at the University of lowa, 1986-92.
Successfully completed doctoral thesis in Biomedical Engineering, 1992.
Residency at the University of Missouri-Columbia Department of
Family & Community Medicine, 1992-95.
Chief Resident, 1994-95.
During that year, this department was rated #2 in the country by Newsweek.
Practice:
Board-certified Family Physician at Associates in Family Care, Olathe.
Medical Staff, with privileges including Obstetrics; Olathe Medical Center and
Overland Park Medical Center.
Volunteer, Johnson County Health Partnership Clinic and medical support for
Johnson County Pregnancy Center.

Informed Consent

"Informed consent is rooted on the principle that a patient who is competent has the
right to decide the medical treatment rendered. However, since the patient is presumably
unschooled, the patient is dependent upon the physician for the information upon which to
make the decision, and has the right to expect the physician will competently provide the
needed information." (1) (emphases mine)

"The current, most common standard, introduced in 1972, is the 'reasonable man'
standard of material risk, which means that physicians must tell a patient what a reasonable
person in the patient's position would want to know, and that risks that are not serious or are
unlikely are not considered material. Most courts expect the disclosure before a procedure to
include diagnosis, the nature of the proposed procedure, risks and benefits of the procedure,
available alternatives and their risks and benefits, and the consequences of not having the
procedure." (2)

"There is rarely an exception to the rule that all procedures should be preceded by the
patient's consent." (2)

David Reardon, in 1987, published the results of his survey of over 250 women
belonging to an post-abortion support group, with results germane to informed consent (3):
e 81% felt "rushed to have an abortion".

o 82% felt the abortion decision was not "well thought out".

e 93% felt they did not have "all the necessary information to make the decision".

e 91% said the clinic, doctor, or counselor did not "help you explore your decision".

e 80% were not "encouraged to ask questions".

e 81% believed "there was information you were not given, or were misinformed about".
e 81% said "risks and dangers" were not discussed.

Sen. Federal & State Affairs Comm
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The proposed legislation changes current law (4) by mandating the following:

¢ personal counseling (Section 2.a). "Informed consent is not someone else's
responsibility. It is the duty of the physician ordering or performing the treatment to see
that the information is supplied and the informed consent obtained." (1)

* oral counseling (Section 2.a). "Give the patient the necessary information. This includes
discussing (emphasis mine) with the patient (i) the nature and purpose of the proposed
treatment, (1) its expected outcome or probability of success, (iii) disclosure of the
material risks associated with the treatment course of action, (iv) alternative possible
courses of treatment, and (v) the effect of not having any treatment, the effect of absence
of treatment on outcome and the material risks of going without treatment." (1)

e the name of the abortion doctor (Section 2.a.1). See Figure 1.

e the availability of medical assistance benefits (Section 2.b.1). "The following
essentials must be observed: 1. Determine the patient's capacity to give informed
consent, 1.e., the patient's ability to (i) comprehend the relevant information, (ii) consider
the available choices and relate them to his particular circumstances (emphasis mine),
and (ii1) communicate his decision.” (1)

e the liability of the father for child support (Section 2.b.3). See above.

e information describing her child's development (Sections 2.a.3, 2.b.2, & 4.a.5).
Destroying one's offspring, when it has a beating heart and the easily recognizable form
of a human baby, 1s undeniably serious; therefore it is a material risk of the abortion
procedure, and required for consent. See Figures 2-5.

¢ penalty for violation (Section 6). The Reardon data show the failure of self-policing in
regard to the abortion procedure. (3)

The decision about abortion is so momentous that it is best made with as much
information as possible. One must question the advisability of limiting the material available
to women in a situation which will have profound lasting effect.

1) T.G. Kokoruda & K.J. Goza. Malpractice Prevention: A Lawyer's Perspective. Syllabus
for Risk Management Seminar presented by Research Medical Center of Kansas City, 1996.

2) J1.G. Moy. Informed Consent. In: Procedures for Primary Care Physicians. J.L.
Pfenninger & G.C. Fowler, eds. Mosby, 1994.

3) D. Reardon. Aborted Women: Silent No More. As reported on Ohio Right to Life Web
site, forwarded by Human Life International. 1987.

4) 1.E. Koehler. Kansas Abortion Law: Fact Sheet. Kansans for Life.

5) K.L. Moore. The Developing Human: Clinically Oriented Embryology. 3rd ed. W.B.
Saunders.

6) M.H. Klaus & A.A. Fanaroff. Care of the High-Risk Neonate. W.B. Saunders, 1993.
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BOX 134-2. PATIENT CONSENT FORM

| came to the office of Dr. on
and treatment of the following condition:

[date] for evaluation

LCH LW - rmmey

(description of diagnosis, etiology, and differential diagnosis)

We discussed the different treatments possible, and discussed the risks of not
treating the condition. Based upon the advice given by Dr. and my
own judgment, | agree to undergo the following procedure:

(description of anesthetic, procedure, and dressing)

We discussed the different outcomes that could occur, and most of the possible
complications. | am aware that other complications could occur that we could not

foresee. | agree to follow the instructions for self-care after the procedure, and to
return for follow-up care on:

I'will call the office or answering service if any problems arise before the sched-
uled follow-up visit.

Patient signature Date and time

Witness signature Physician’s signature

One copy for chart, one copy for patient

Figere L  (2)
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STANDING HEIGHT IN MM,

THE FETAL PERIOD

STANDING HEIGHT IN INCHES

32 36 38
FERTILIZATION AGE IN WEEKS
Diagram, drawn to scale, illustrating the changes in size of the human fetus. ( 5_)

fai i
fetus that appears on the cover of this book (x2). B, Actual size. (Photographed by Professor Jean Hay, Depart-
ment of Anatomy, University of Manitoba, Winnipeg, Canada.) (5‘)
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Percent Survival by Gestational Age According to the
Obstetric Parameters and Physical Component of the Ballard
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Testimony Regarding S.B. 234
Partial-Birth Abortion

Patrick R. Herrick, M.D, Ph.D.

Partial-Birth Abortion

Brings the body of a living fetus through the birth canal, only to destroy it before its
head is delivered. See Figure 6.

The procedure is executed after the 16th week of pregnancy. (2)

According to its proponents, partial-birth abortion is:

* not the only method available to commit abortion at any gestational age. (2)
 performed on a "purely elective" basis 80% of the time. (3)
* notrare; 1500 in New Jersey alone each year. (4)

"The situation where the mother's life is at stake were she to continue a pregnancy is
no longer a clinical reality. Given the state of modern medicine, we can now manage any
pregnant woman with any medical affliction successfully, to the natural conclusion of the
pregnancy: the birth of a healthy child." (5)

"Truly, I say to you, as you did it to one of the least of these my brethren, you did it to
me." (6)

1) Partial-Birth Abortion fact sheet. Kansans for Life.

2) ACOG Statement of Policy: Statement on Intact Dilatation and Extraction. The
American College of Obstetricians and Gynecologists, 1997.

3) M. Aiello. Some Key Facts on Partial-Birth Abortions. Cites Dr. Martin Haskell
interviews with American Medical News, 7/5/93 & 11/20/95. National Federation of
Catholic Physicians' Guilds Newsletter, June 1996.

4) Ruth Padawer. As related by Dr. Michael Aiello. The Record (a N.J. newspaper),
9/16/96.

5) B.N. Nathanson. Letter to Idaho State Representative Pam Bengson, 2/16/90.

6) Gospel of Matthew, 25:40.

Sen. Federal & State Affairs Comm.
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PARTIAL-BIRTH ABORTION

R

Guided by ultrasound, the abortionist
grabs the baby’s leg with forceps.

wisht

The baby’s leg is pulléd out into the birth
canal.

The abortionist delivers the baby’s entire
body, except for the head.

The abortionist jams scissors into the
baby’s skull. The scissors are then opened
to enlarge the hole.

The scisgors are removed and a suction
catheter is inserted. The child’s brains are
sucked out, causing the skull to collapse.
The dead baby is then removed.

Fr‘gu.re C ({,I{FQ
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STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning
“partial birth abortion,” and “brain sucking abortions,” has prompted questions regarding these
procedures. It is difficult to respond to these questions because the descriptions are vague and do

not delineate a specific procedure recognized in the medical literature. Moreover, the definitions

could be interpreted to include elements of many recognized abortion and operative obstetric
techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative proposals is to prohibit a procedure referred to as “Intact Dilatation and Extraction”
(Intact D & X). This procedure has been described as containing all of the following four
elements:

deliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus to a footling breech;

breech extraction of the body excepting the head; and

partial evacuation of the intracranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

o (b =

Because these elements are part of established obstetric techniques, it must be emphasized that
unless all four elements are present in sequence, the procedure is not an intact D & X.

Abortion intends to terminate a pregnancy while preserving the life and health of the mother.
When abortion is performed after 16 weeks, intact D & X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual circumstances.-

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions
performed in the United States in 1993, the most recent data available, were performed after the
16th week of pregnancy. A preliminary figure published by the CDC for 1994 is 5.6%. The
CDC does not collect data on the specific method of abortion, so it is unknown how many of
these were performed using intact D & X. Other data show that second trimester transvaginal
instrumental abortion is a safe procedure.

continued, . .

The American College of Obstetricians and Gynecologists
409 12th Street, SW, PO Box 96920 « Washington, DC 20090-6920 Telephone 202 638 5577



STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two

Terminating & pregnancy is performed in some circumstances to save the life or preserve the
health of the mother. Intact D & X is one of the methods available in some of these situations.
A select panel convened by ACOG could identify no circumstances under which this procedure,
as defined above, would be the only option to save the life or preserve the health of the woman.
An intact D & X, however, may be the best or most appropriate procedure in a particular
circumstance to save the life or preserve the health of a woman, and only the doctor, in
consultation with the patient, based upon the woman’s particular circumstances can make this
decision. The potential exists that legislation prohibiting specific medical practices, such as
intact D & X, may outlaw techniques that are critical to the lives and health of American women.
The intervention of legislative bodies into medical decision msaking is inappropriate, ill
advised, and dangerous.

Approved by the Executive Board
January 12, 1997
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KANSANS FOR LIFE SUPPORTS HB 2269 and SB 230
The Woman's Right to Know Act

This legislation is Pro-Woman. It simply advocates an end to situations where
women are prevented from informed decision-making. This bill would insure that
women receive scientifically unbiased, medically-sound, facts about abortion,
because “choice” is meaningless when information is withheld.

Testimony from the opposition has not stayed on point, stealing valuable legislative
time to talk about anything other than the bill's provisions. We can only assume
that's because they don't want the public to know that their interest is in protecting
the abortion industry no matter what the price paid by abortion-injured women. If
abortion was already safe and not predatory, this act wouldn't frighten them.

Women continue to tell us, in counseling and in surveys, that with regard to
abortion, they have been: coerced, not fully informed,
not carefully evaluated for risk, and injured without just compensation.

Now, of course, all of those things work to the advantage of a streamlined
assembly-type abortion industry-- something the Supreme Court never envisioned.
Roe and subsequent decisions have NOT given abortionists the right to be free of
state regulation. Thus Kansas should put an end to abortions that are UNWANTED,
UNINFORMED, UNSCREENED and UNCOMPENSATED.

This is a situation of justice, not paternalism. Even the most autonomous person has
times when a crisis or unexpected situation makes them stressed and vulnerable. As
many as 55% of aborted women report that their decision was not their own; 75%
say they violated their own conscience.

It is an authentic role for the state to institute safeguards and penalties to insure that
profit-driven businesses do not prey on pregnant women. Lawmakers should not
believe that the best interests of women and abortionists are the same. In fact, they
are most often in conflict.

This conflict of interest has been attested to by devastated post-aborted women at
legislative committee hearings the past few years. Women have regrets, anger and
resentment for being misled, rushed, and coerced. They have been mishandled,
grievously damaged and even killed during abortion.

The fact is, there are women, whose decision-making was compromised. Don't they
deserve the guaranteed protection this act provides?

[ ask that the committee find the Women's Right to Know Act favorable for passage.

Jeanne Gawdun, lobbyist

Kansas affiliate to the National Right to Life Commiti
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Evaluation of the Patient/ Physician Relationship
The obligations of abortionists and the rights of women as defined
by the Supreme Court, professional medical standards & common law

Index & OVEIVIEW . . v v v oes st nnnnnnnss 1
How Roe put abortion within the doctor relationship 3a
The best interests of women vs those of abortionist 3b

The physician's full responsibility ............. 4
The Supreme Court & the physician's duty to refuse 5a
The abortion dlinic setting .................. 5b
Abortion counseling . ........... AR 6b
Practices which deviate from the Roe ideal ...... 7
Hurdles to malpractice litigation . . . .. e &
Screening for risk factors ................... 8b
Research bias in post-abortion disorders . ........ 9b
The importance of high-risk screening .......... 10b
The Obstetrical standard of care for screening . ... 1la
Detection of coercion through counseling . ...... 12a
The role of themale .............. 8 A 12b

Risk factors for predicting psychological sequelae .. 13
Case study: failure to identify proper alternatives .. 16a

Determining effective altematives ............. 17
Woman's right to full disclosure ............. . 19a
Danger of inadequate disclosure .............. 19b
Limits of Therapeutic Privilege ............... 20b
Primacy of patientcentered standard ........... 21
The scope of disclosure .................... 2
Relevancy of ethical and emotional conflicts . . . %.. 23
nger of bias in pre-abortion counseling ....... 24
# ideology affects counseling .............. 25

In the Supreme Court’s search to find a rational basis for restricting
state regulation of abortion, the Court discovered the “abortion liber-
ty” in the realm of a private relationship between a woman and her
doctor. This “liberty” is predicated upon an idealized model of “the
competent, conscientious, and ethical physician,” who has specific
obligations with regard to protecting the woman'’s well-being.

Though a woman is always free to seek an abortion, she does not
have an absolute right to procure one. The physician retains the right
and duty to refuse to provide an abortion which, in his best judg-
ment, given the patient’s unique physical, psychological, and social
circumstances, may be injurious to her health. This is precisely the
way in which the physician retains his medical discretion and exer-
cises his “basic responsibility” for the abortion decision.

However, the Court has never given the physician this same veto
power with regard to childbirth. In other words, while a physician
can refuse to perform an abortion for health reasons, he has no right
to require or pressure a woman into consenting to an abortion
because of the health risks associated with childbirth. In the same
vein, he has no right to conceal alternative management options or
health risks of abortion in order to “guide”-her to choose abortion
over childbirth.” Indeed, the Supreme Court itself has found that
abortion involves such emotional and psychological risks that a deci-
sion to forego a previously desired abortion may generally be the
safest course of action.?

This division of rights can be simply summed up in the following
way. The physician is responsible for determining whether or not an
abortion is contraindicated and is likely to be injurious to a woman'’s
health. On the other hand, the woman is entitled to be fully informed
about risks and alternatives so that she can make the ultimate deci-
sion, on the basis of all relevant information, of whether or not to
accept the physician’s recommendation to abort.
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In treating a woman faced with a crisis pregnancy, it is the physi-
rian’s duty to help her find the best solutions to her physical and psy-
‘hosocial health problems. It is superficial, and negligent, to assume
that the pregnancy itself is always the real problem, or that aborting
it will always solve a woman’s problems without causing additional
physical or psychosocial problems. As with any medical condition,
there are many alternatives for managing a crisis pregnancy. A prop-
er recommendation must be based on an understanding of the pre-
cise factors which make up the underlying cause of this health crisis.

The failure to consider alternative options of care is medical negli-
gence. The failure to provide alternatives counseling is also a denial of
the patient’s right to full disclosure of risks and alternatives and may
invalidate the patient’s consent. In the event of a civil suit by an
injured patient, abortionists can and should be required to defend
their recommendation to abort against the standard of medical care
provided by non-aborting physicians. The obligation of proving that
a medical treatment is safer or more effective than allowing nature to
take its course always rests on those who advocate that form of treat-
ment. The promoters of abortion have failed to meet this obligation.

Informed consent standards for abortion must follow the reason-
able patient standard. Furthermore, a woman’s right to all informa-
tion relevant to an abortion decision cannot be limited by “therapeu-
tic privilege,” because abortion is an elective procedure. Indeed, since
full disclosure is an integral part of a woman'’s “abortion liberty” as
defined by the Supreme Court, this right must be treated as a basic
civil right. Therefore, violation of this right is a violation of a
woman'’s civil liberties and is itself injurious and should be consid-
ered grounds for a civil suit.

The importance of maintaining a rigorous standard for full disclo-
sure is demonstrated by reviewing the many biases of abortion
providers. Abortion counseling is biased by financial self-interest,
paternalism, psychological need, and social concerns which extend
beyond the personal needs of the individual patient. When these
biases result in directive counseling and the withholding of relevant
information, the well-being and autonomy of women is endangered.

Few abortionists adequately screen patients for the known risk fac-
tors which pre-identify women as being at higher risk of experienc-
ing psychological maladjustments post-abortion. This lack of ade-
quate screening is due to (1) a desire to streamline abortion services
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and avoid extensive pre-abortion evaluations, and (2) a desire to
deny that there are any post-abortion problems.

In their efforts to dismiss the “minority” of women, 15 to 25 percent,
who are known to have post-abortion sequelae, pro-abortion
researchers have thoroughly established that there afe pre-identifying
factors which can be used to predict negative post-abortion reactions.
Proper use of these factors in pre-abortion screening would require
much more extensive counseling and care than is normally provided
today for 70 percent, or more, of all patients requesting abortion.

In terms of civil action against abortion providers, either the failure
to identify known risk factors, the failure to notify the patient of
potential risk factors, or the failure to refuse an abortion which was
contraindicated may provide grounds for a suit claiming malpractice
or reckless endangerment.

The business of abortion has evolved into a streamlined service
industry which is far removed from the highly professional model of
medical care upon which Roe was formulated. To reduce the level ?f
involvement by physicians, clients are allowed to self-diagnose their
problems and prescribe their own treatment. To further rec_iuce t.he
cost of counseling, and to avoid time-consuming introspection, risk
disclosure is minimized, screening for risk factors is non-existent,
and alternatives counseling is presumed to be mostly unnecessary.
The result is that women are being exposed to dangerous abortions
which are injurious to their best interests.

This substandard level of care has evolved, and thrived, because
there are artificial legal obstacles which prevent most women from
being able to successfully sue their abortionists. Reform will occur
only when abortionists become fully liable for protecting women s
health and are held fully responsible for ensuring that a woman's
consent to an abortion recommendation is fully free and informed.

1 Roe v Wade, 410 U.S. 113(1073) 160 vindicates the right of a
physician to administer treatment according to his judgment

2. Maher v Roe 432 U.5. 464, 472 n.7

3. H. L. v Matheson 450 U.S. 397(1980) 412-413
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PUTTING ROE IN CONTEXT

The Roe decision was results-oriented. Indeed, the reasoned
principle on which Roe was formulated was first suggested by
Justices William O. Douglas and Potter Stewart in dissents to the 1970
ruling United States v. Vuitch. Both were of the opinion that criminal
abortion laws should not apply to physicians acting in their best
medical judgment to preserve the health of their pregnant patients.

This argument for the autonomy of physicians had a special appeal
to Nixon appointee Harry Blackmun. Before his appointment as a
federal judge, Blackmun had been a “doctor’s lawyer” for the presti-
gious Mayo Clinic. Programmed to defend the medical establish-
ment, Blackmun always objected to any “undue” interference with
the medical profession® The arguments of Stewart and Douglas
appealed to his world view. Whenever a doctor believes an abortion
is necessary for a patient, Blackmun believed, the ability of the state
to interfere should be severely limited. Indeed, in one of his summa-
ry statements in Roe, Blackmun writes: “[This] decision vindicates the
right of the physician to administer medical treatment according to
bis professional judgment up to the points where important state
Interests provide compelling justifications for intervention.” 5
This “doctors know best” approach appeared reasonable and
appealing for several reasons. First, there are inherent dangers to
abortion. The safety of women is clearly better served by physicians
with years of medical training than by radical feminists and bold
entrepreneurs who have completed a four-hour workshop on abor-
tion technique. Second, the decision to abort in a time of personal cri-
sis involves a complex interplay of medical, social, psychological and
moral issues unique to each woman. The professional opinion of a
trained physician who could assist the woman in making a fully free
and informed choice is essential to prevent hasty or ill-considered
decisions which might result not only in regrets but also in grave
_physical injuries. Third, the medical profession was highly respected
and exercised a great deal of political and social power. In the
absence of constitutional principles, a decision based on the dignity
and professionalism of physicians would carry with it a sense of rea-
sonableness. In an era when doctors were epitomized by television’s
competent and compassionate Dr. Welby, placing abortion decisions
"'nder the authority of physicians was seen as a practical solution to
abortion question, one which would both prevent abusive profi-
<1ng and ensure the safety of women.
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A CONFLICT OF INTERESTS

It is in this context that Roe and its progeny are best understood.
Though doctors have no special constitutional right to be free of state
regulation, it was because of its appeal to the integrity of physicians
that the Court’s abortion solution had a claim to being reasonable.

This is the cornerstone upon which the “abortion liberty” was
built, and its edifice was constructed by a convenient intertwining of
the rights of women and the duties of physicians. But this intertwin-

ing of rights and duties also resulted in certain conflicts between the -

woman’s and the abortionist’s interests. Unlike the co-dependent
interests of a woman and her child, the abortion liberty’s entwining
of a woman’s rights with her physician’s rights is an unnatural one.
While the best interests of the woman and child are always the same,
the best interests of a woman and her abortionist are not.

The key, then, to unraveling the “abortion liberty” is to expand the
legitimate rights of women so that they are clearly superior to the
imputed rights of abortionists. These legitimate rights of women
include (1) the right to be protected from contraindicated procedures
which would endanger their health, (2) the right to receive the best
choice of care options, (3) the right to be fully involved in all aspects
of medical decisions affecting their health, and (4) the right to receive
full financial compensation for any injuries they incur as a result of
an abortionist’s failure to respect their rights.

It is noteworthy that abortion was legalized only after pro-abortion-
ists succeeded in promoting their argument that when there is a con-
flict between the rights of a woman and the rights of her unborn child,
the rights of the woman must prevail. Learning from this same strate-
gy, we can apply it here as well. In short, we must promote the argu-
ment that whenever there is a conflict between the rights of the woman
and those of her abortionist, the rights of the woman must still prevail.

4. Bob Woodward & Scott Armstrong, The Brethren (1979) 175,
416. John Noonan Jr., A Private Choice (1979), 45
5. Roe, 165

6. Roe, 153-154. Matheson.419. P.P v Danforth 428 U.S. 51(1975),

60. P.P. v Casey L Ed 2nd 674 (1992), 709.
7. Medical, emotional and psychological consequences of abortion
are serious & can be long lasting. Danforth.67. Casey 698-699.
8. Casey, 698. 9. Roe,163-166. 10.Roe,166
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BASIC RESPONSIBILITY FOR THE DECISION
RESTS ON THE PHYSICIAN

Contrary to popular notions, abortion is not a constitutional right
which women are free to exercise autonomously. As Roe makes clear,
“Some amici argue that the woman'’s right is absolute and that she is
entitled to terminate her pregnancy at whatever time, in whatever
way, and for whatever reason she alone chooses. With this we do not
agree.” ¢

A woman'’s request for abortion is always subject to the review and
recommendation of a physician, who bears full responsibility for
making that recommendation. This is so because the Supreme Court
has repeatedly found that abortion has serious health risks, both
mental and physical’ Therefore, abortion is not an arbitrary right of
women but is rather a. medical right which derives from her health
needs and can therefore only be exercised after appropriate and suf-
ficient consultation with a “responsible physician.” It is by thus inter-
twining the rights of the patient and the duties of the physician that
the Court has attempted to simultaneously advance and protect the
health of women.

Abortion is best described as a medical procedure which women
have a protected liberty to seek because of their unique health needs.?
But this liberty is limited by three factors: (1) the physician’s duty to
protect the woman’s health, (2) the state’s interest in protecting the
woman’s health, and (3) the state’s interest in protecting “potential
human life.”®

In describing the duties and obligations of the physician, the Court
has been very clear. Physicians are free to provide abortion when, in
consultation with their patients, it is medically determined to be in their
patient’s health interests. This is not an arbitrary decision; it is a med-
ical decision. This important distinction was made in Roe when the
Court concluded its decision with the emphatic statement that “the
abortion decision in all its aspects is inherently, and primarily, a med-
ical decision, and basic responsibility for it must rest with the physi-
cian.' [Italics added.]

Furthermore, the Court has consistently held that physicians are
obligated to make this medical decision in light of a broad range of
health issues, including physical, mental, social and family planning
concerns!'Thus, as a health issue, “the attending physician, in consul-
tation with his patient, is free to determine, without regulation by the
State, that, in his medical judgment, the patient’s pregnancy should be
terminated.”!? [Italics added.]
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In order to reach a “medical judgment” that a pregnancy “should”
be aborted, the physician is clearly obligated to thoughtfully weigh
un a case-by-case basis, the risks, benefits, and alternative forms o:
care. This requirement to make an informed medical judgment is
intended to protect women from profiteers and to preclude the pros-
titution of medical skills, which would occur if an abortion were sim-
ply provided on request. The role of the physician as a thoughtful
protector of the woman'’s health was further substantiated when the
Court emphasized that its “consistent recognition of the critical role
of the physician in the abortion procedure has been based on the
model of the competent, conscientious, and ethical physician.”'?

Clearly, a competent and conscientious physician would never
allow a patient to self-diagnose her own health problems, much less
prescribe her own treatment. In reserving to the physician the fina’
judgment of when an abortion may be performed, the Court requires
the physician to protect the patient from the grievous harm which
can result from her own ignorance of potential risks and alternatives.
And in all cases, the recommendation for an abortion, formed on the
basis of her broadly defined health needs, should be “for the benefit,
not the disadvantage, of the pregnant woman.” *

To summarize up to this point, while a woman may initiate a
request for an abortion, it is the physician’s responsibility, in consul-
tation with the patient, to weigh all the risks and benefits of every
option and make an appropriate medical recommendation. This
important, but generally neglected, safeguard in the Court’s rulings
reflects the fact that the distress of an unplanned pregnancy may lead
a woman to make a hasty, rash, ill-informed, or even dangerous deci-
sion. It is the physician’s role, then, to bring a calm mind to this med-
ical problem, to evaluate the patient’s problems, needs, and risks, and
to offer her the best care possible given all the complex factors
involved. Just as a cancer patient is not free to procure chemotherapy
without the review and recommendation of a physician, so a crisis
pregnancy patient is not free to procure an abortion without the
review and recommendation of a physician who will accept respon-
sibility for what is “inherently, and primarily, a medical decision.”

11. In light of all circumstances, psychological, emotional physica:

Danforth, 66. Roe 153. Harris v McRaie. 448 U.S. 207(1980),325

12. Roe, 163
13. Abortionists can be held more liable for injuries with this ideal:
Akron v Akron Ctr. Reprod. Health, 462 U.5.416 (1983), 448

14. Doe v Bolton, 410 U.S. 179(1973), 192

Y
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THE STANDARD OF CARE FOR
ABORTION RECOMMENDATIONS

The above analysis is very important to the issue of medical mal-
practice. Abortion practitioners are not free to abandon all responsi-
bility for the abortion decision. They may not justify provision of a
dangerous abortion on the grounds that “I just gave her what she
wanted.” They must be able to articulate some basis for arriving at a
recommendation for abortion which would reflect due consideration
of all the health needs of the woman and the health risks of abortion.

In short, the Supreme Court has set in place specific requirements
on the standard of care for abortion providers. It is the burden of the
physician to make a medical judgment “in the light of all factors—
physical, emotional, psychological, and the woman's age—relevant
to well-being.” ** From this it can be argued that the Court clearly
intended the physician to become familiar with the patient’s health
history, problems, and needs. Conversely, the failure to form a med-
ical basis for an abortion recommendation constitutes negligence
which endangers a patient’s health, and abuse of this medical privi-
lege to provide abortions is a cause for legal action.'®

In addition, under the Supreme Court rulings, physicians clearly
retain the right and duty to refuse an abortion which is contraindi-
cated. This right and duty is also recognized by the Committee on
Professional Standards of the American College of Obstetricians and
Gynecologists (ACOG), which has reiterated that:

It is recognized that although an abortion may be requested by a patient
or recommended by a physician, the final decision as to performing the
abortion must be left to the medical judgment of the pregnant woman’s
attending physician, in consultation with the patient!’ [Italics added.]

A physician has the right and duty to refuse to perform an abortion
which is likely to exacerbate a woman's physical, psychological, or social
problems. At the very least, a competent physician would insist on
delaying an abortion until pre-existing medical or psyehological con-
**tjons had been treated.'®

15. Doe v Bolton, 192. Colautti v Franklin, 439 U.5. 379(1979).394
16. Roe, 166.
17. ACOG Committee on Professional Standards (1981). Also

exec. board statement of policy (1977),p.2
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TuE TypPIiCAL ABORTION CLINIC

AOR’I‘ION should not be carelessly dispensed as a panacea. While
the Supreme Court has allowed physicians to use abortion as
one of their tools in treating crisis pregnancies, it has never suggest-
ed that physicians are free to use this tool indiscriminately. Indeed,
Chief Justice Burger’s statements at the time of Roe clearly reflect that
it was his personal expectation that physicians would resort to abor-
tion only sparingly'°By the time he retired, however, Chief Justice
Burger had come to the opinion that, in practice, Roe had resulted in
the unmitigated disaster of abortion on request. Still, his earlier views
do reflect that there was a hope, at least in some quarters of the Court,
that responsible physicians would never exploit the despair of
women in crisis just to earn a quick buck.

Unfortunately, when a quick buck can quickly turn into an extra
hundred thousand, or two, per year, just by working on Fridays and
Saturdays, some physicians quickly formed the “medical” opinion
that every crisis pregnancy is treatable by abortion. In doing so, they
have negligently abandoned their duty and violated the civil rights
of women as defined by Roe.

In contrast to the Supreme Court’s Dr. Welby model ot a pnysician
who is familiar with his or her patient’s history and needs and who
compassionately discusses with her the difficulties and options she
faces, most abortionists are extremely distanced from their patients
and work at a hectic pace. According to Dr. Edward Allred, owner of

a chain of clinics performing 60,000 abortions per year:

Very commonly we hear patients say they feel like they’re on an assem-
bly line. We tell them they’re right. It is an assembly line....We're trying
to be as cost-effective as possible, and speed is important....We try to
use the physician for his technical skills and reduce the one-on-one rela-
tionship with the patient. We usually see the patient for the first time
on the operating table and then not again....20

18. Warren Hern, Abortion Practice (1990) p.80

19. Woodward & Bernstein, The Brethren, 236-7

20. "Doctor's Abortion Business Is Lucrative," San Diego Union
(8/12/80)
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At least 90 percent of abortions are provided in non-hospital facil-
ities. Abortion providers advertise aggressively in the Yellow Pages,
offer 800 numbers and discount coupons, and frequently employ a
referral network which includes family planning clinics. Often, free
pregnancy tests are offered as a way of attracting potential clients
who can be counseled toward and scheduled for abortion.

Abortion clinics are essentially self-policing, since the federal
courts have rejected most state regulatory efforts, largely on the basis
that they infringe on the autonomy of the physician and the privacy
of the patient. Thus, there are seldom any substantial requirements
for emergency equipment or advanced transfer arrangements to the
nearest hospital in the event of a life-threatening complication.
Indeed, when complications do occur, many clinics refuse to use
ambulance services to transport the patient in order to avoid bad
publicity. Instead, the patient is transported in a clinic person’s car,
often without the aid of a trained medical person during transit.

Under the dictates of Roe, any licensed physician may perform
abortions. Thus, though many abortionists are obstetricians with
extensive training in women’s reproductive health, many others are
from unrelated fields such as dermatology, psychiatry, or urology.

Unlike other medical practices, abortion clinics universally require
payment for the full amount of the abortion prior to rendering any
services, unless the costs of the abortion are clearly guaranteed by an
insurer. Generally, only cash or certified checks are accepted. There are
two reasons for this cash-in-advance rule. First, it shifts the balance of
power to the clinicand serves as a deterrent against women who want
to change their minds. This is especially powerful in cases where the
woman is having an abortion to satisfy the demands of her parents or
her boyfriend or husband. She knows that their fury will only be dou-
bled if she goes home not only still pregnant, but also without her
money, or with only a partial refund. Second, clinic staff are all too
familiar with the outburst of tears, regrets, and anger which some-
times follow an abortion. Some women immediately blame the clinic
staff for what they are feeling. If they were not required to pay until
after the abortion, such women might refuse to do so.
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ABORTION COUNSELING

Typically, there are no licensing requirements for staff persons who
are responsible for patient counseling or post-operative care.
Qualifications and training are at the sole discretion of clinic owners,
though at least theoretically, medically related tasks such as screen-
ing, counseling, and informed consent are under the supervision of
the responsible physician.

Pre-abortion counseling is usually performed by a clinic-trained
staff person. Counseling sessions for groups of three to 20 women are
not uncommon, though many clinics do offer individual counseling
sessions. Group counseling sessions may last from fifteen minutes to
half an hour or more, while individual counseling sessions seldom
last more than ten to fifteen minutes.

Most abortion counselors are trained to recognize the fact that the
decision to undergo an abortion is difficult, stressful, and often a mar-
ginal one. Therefore, to avoid increasing the stress on the patient (and
losing a client), counselors are trained to avoid answering questions
or providing information which will aggravate the concerns or
doubts of a patient. Instead, pre-abortion counselors generally con-
centrate on reassuring the woman that abortion is her best option.
The counselor is trained to take the role of a compassionate friend to
help the aborting woman face the unknown and overcome her
doubts. The problems which have motivated a woman to seek an
abortion may be discussed in a casual manner, so as to provide the
woman an opportunity to air her feelings, but they are seldom
explored. Alternative methods of problem resolution, such as marital
counseling or job relocation service, are rarely discussed at all.

Frequently, a patient’s questions and concerns are sidestepped or
answered in trivial ways so as to avoid arousing unresolved doubts or
fears. When a patient volunteers a statement such as, “I really wish |
could have this baby,” abortion counselors will generally attempt to
refocus her attention on reasons why the abortion is “for the best.” As
will be discussed later, such ambivalence is a major risk factor for psy-
chological problems post-abortion and may be a contraindication for
continuing with the abortion. When a counselor fails to assist patients



to fully explore such feelings, that counselor is not only guilty of
ignoring a “red flag” for post-abortion sequelae, she is also clearly
engaged in the “selling” of abortions to an overtly reluctant patient.
Discussion of abortion-related risks is generally brief, with an
emphasis on only a few of the immediate physical risks.
Reproductive health risks are minimized, and increased cancer risks
are almost certainly never mentioned at all. If psychological afteref-
fects are discussed at all, women are generally told that they may
experience only temporary feelings of mild depression. Emphasis
will be placed on the fact that “most” women are not significantly
affected and are able to “get on with their lives.” The fact that serious
psychological sequelae are experienced by at least a significant
minority of women (15 to 25 percent) is almost never discussed, even
though these complication rates are at least equal to, and probably
greater than, the risks associated with most physical complications.

DEVIATIONS FROM THE ROE IDEAL

Pre-abortion screening is generally non-existent. Most abortion
counselors are not trained to identify all of the pre-existing charac-
teristics which would place a woman at higher risk of negative phys-
ical or psychological reactions ’ - Proper screening for
risk factors, much more follow-up counseling to explain and resolve
these risk factors, is a time-consuming task which most abortion clin-
ics shun. Also, extensive pre-abortion screening does not contribute
to the number of patients serviced, and would be most likely to result
in some patients changing their minds. This lack of screening for
known risk factors is symptomatic of a “routine driven” service
industry which neglects the individual circumstances of patients.

Another area where many clinics cut corners in order to speed up
the process is in the dilatation of the cervix prior to the abortion. The
safest technique involves the insertion of laminaria, fibrous seaweed
sticks which slowly swell, dilating and softening the cervix. This is
the st and least painful method of dilatation, and it reduces the
ri¢ cervical injury?'The alternative is manual dilatation, which
mecnanically forces the cervix open with a series of progressively
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larger cone-like dilators. This method involves more pain and tearing
of cervical muscles, but it is preferred by many abortion providers
because it is faster, involves only one visit, and reduces the amount
of time in which the patient can attempt to change her mind.

Since sonograms are rarely used, or even available, the abortion
itself is a blind procedure, meaning the physician must work by feel
alone. Experienced abortionists with large case loads may work
quickly, completing an abortion in ten minutes or less. Local anes-
thetics are generally preferred to general anesthesia. Afterwards, the
patient is held in a recovery room until her post-operative bleeding is
under control. Before leaving, the patient will generally be given
instructions regarding any warning signs of which she should be
aware, such as excessive bleeding, fever, or passing of large clots.
Unfortunately, many abortion providers do not keep their patients
under observation in post-operative recovery for sufficient time,
missing the opportunity to diagnose conditions like uterine atony,
which may not be evident until up to an hour after the abortion.”

Good follow-up care is considered very important to the preven-
tion of major post-operative complications?’But while some clinics
offer follow-up examinations one to three weeks post-abortion, many
do not.

According to the most widely used textbook on abortion services,
“Properly performed in the best setting, abortion offers a second
chance....Poorly done, abortion leaves physical and emotional scars
for life.”**

Tragically, all too many abortions are poorly done. This is because
the pursuit of high profit margins has displaced concern for the wel-
fare of patients. This is why the aggressive defense of patient’s rights
is essential to curtailing the shoddy practices which are occurring.
For as Justice Blackmun wrote in Roe, “If an individual practitioner
abuses the privilege of exercising proper medical judgment, the usual
remedies, judicial and intra-professional, are available.”25

21. Hern, Abortion Practice, 106, 108, 126-7

22_Ibid., 185 23. Ibid., 108
24. Phillip Stubblefield, M.D. Forward to Hern, vii.
25. Roe, 166 26. Matheson, 411

27. Hern, 67-74, 106.
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AVOIDING LIABILITY

When critically examined, the typical practices of the abortion
try clearly violate the idealized standards established by Roe
. the subsequent abortion cases. Instead of “competent, compas-
sionate, and ethical physicians” making informed recommendations
for abortion, and fully disclosing to patients all that is relevant to
their decisions, we find incompetent, compassionless, unethical tech-
nicians dispensing abortions on request without review of risks or
consideration of better treatment options.

The abortion industry survives not because it is competent, but
because the women it injures are generally so ashamed of what they
have done that they don’t dare to complain, much less face public
humiliation in a lawsuit. This is especially true in the short period of
time during which the statute of limitations normally allows mal-
practice victims to file suit, because it is during this time—immedi-
ately after the abortion—that women are most ashamed and most
want to put the abortion experience behind them.

The abortion industry is also being protected by laws and judicial
standards pertaining to malpractice which tend to favor physicians.
For example, in some states, the normal standards for disclosure of
risks are interpreted according to the “customary” norms of the med-
ical community. This “community standard” will generally eliminate
most opportunities to sue for lack of informed consent. Another
example is the requirement placed on the plaintiff to obtain the coop-
eration of another abortionist to provide expert testimony against the
defendant. Since abortionists are loathe to condemn each other, this
requirement may pose a major obstacle to recovery. ;

Furthermore, in all states, malpractice suits are among the most
expensive and difficult cases to litigate. Since such cases are usually
taken on contingency, attorneys are likely to refuse even a good case
if they cannot be confident that they will win a large enough award
to cover their expenses. Because of these and other legal hurdles,
many women who have suffered injuries for which they would just-
ly be entitled to an award are simply denied the opportunity to have
their cases heard.

These hurdles, however, can be removed. Some can be removed by
statutes expanding the rights of women injured by abortion, and oth-
ers can be removed by a more complete adherence to the precedents
established in Roe and its progeny. -
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IDENTIFYING HIGH-RISK ABORTION PATIENTS

The duty to properly screen patients prior to abortion is derived
both from the physician’s obligation to form a treatment plan which
safeguards his patient’s health and from the woman'’s right to be
given all of the information relevant to her decision to accept or reject
his recommendation.

The failure to adequately screen patients for pre-identifying factors
constitutes negligence. Additional negligence occurs if a risk factor is
identified and not mitigated by proper treatment, referral, or addi-
tional counseling. In addition, the failure to tell a woman or, in the
case of a minor, the minor’s parents of identifiable risk factors is con-
cealment of relevant information and a violation of the patient’s right
to full disclasure. Thus, the need to hold the abortion industry
accountable for proper pre-abortion screening is undisputable.

In determining the risks and benefits of management options fora
crisis pregnancy, a physician is clearly obligated to make an assess-

ment of risk factors associated with specific physical and psycholog-

ical adverse reactions.”®Risk factors for physical complications
include uterine abnormalities, multiple gestation, cardiovascular dis-
ease, renal disease, asthma, epilepsy, diabetes, venereal infection,
intoxication or being in a drugged state, obesity, and other pre-exist-
ing conditions.” .
While the physical risks of abortion are significant, the published
literature demonstrates that emotional and psychological complica-
tions following an abortion are far more common. While there is
wide variation among what researchers define to be “significant”
emotional complications, all studies show that at least some women
are negatively affected by abortion. Even the most dedicated pro-
choice researchers generally admit that “{t]here is now virtually no
disagreement among researchers that some women experiepce nega-
tive psychological reactions postabortion: 2* The lowest estimate for
adverse outcomes is six percent, with typical reports ranging from 12
to 25 percent, and the highest estimates ranging up to 80 percent.?®

78, Wilmoth, Journal of Social Issues (3):1-1/. Also Anne Baker
"Counselor's Corner" Hope Clinic for Women (12/94).p.2-4

29. 49% show post abortion maladjustments: Belsey et al, Soc.
Sci. & Med., 111:71-82 (1977). 11 studies avg. 15% long, short
term negative effects: Dagg, Am. ]. Psych, 148:5 (5/91)578-585.
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While there is intense controversy among researchers regarding
how frequently women experience post-abortion psychological
sequelae, there is general agreement concerning the pre-identifying
factors which can be used to predict an increased risk of significant
post-abortion psychological distress. Indeed, most of the research on
pre-identifying risk factors has been published by abortion propo-
nents, and so these findings are immune from the charge of bias.

The risk factors for post-abortion psychological maladjustments
can be divided into two general categories. The first category
includes women for whom there exist significant emotional, social, or
moral conflicts regarding the contemplated abortion. The second cat-
egory includes women for whom there are developmental problems,
including immaturity, or pre-existing and unresolved psychological
problems. A summary list of established risk factors includes: con-
flicting maternal desires; moral ambivalence; feeling pressured to
abort by others; feeling the decision is not her own, or is her “only
choice;” feeling rushed to make a decision; immaturity or adoles-
cence; prior emotional or psychological problems, including poor
development of coping skills or prior low self-image; a prior history
of abuse or unresolved trauma; a history of social isolation as indi-
cated by having few friends or lack of support from one’s partner or
family; a history of prior abortions; or a history of religious or con-
servative values which attach feelings of shame or social stigma to
abortion. Readers may refer to pages 13-15 for a more complete list
of these pre-identifying risk factors.

These risk factors clearly suggest that the majority of women are

predictably at risk of experiencing adverse psychological reactions.
The conscientious physician would be legally and ethically bound to
consider these risk factors in forming a recommendation, to advise
the woman of the existence of these risk factors, and, in at least some
cases, to refuse to perform an abortion until these risk factors had
been alleviated through appropriate counseling®®

Proper pre-abortion counseling should include screening for all of
the high-risk factors listed above, notification to the patient of any
existing risk factors, and appropriate counseling or referral to care
and counseling resources outside the clinic where these risk factors
can be addressed or treated' Furthermore, after the intake screening,

30. Sylvia Stengle, NAF exec. dir., Wall St. Journal(10/28/94)B12:1
31. Hern, 84,86-7
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patients should routinely be instructed about all pre-existing risk fac-
tors, even those which the patient does not report, because it is well
known that abortion patients may conceal a history of prior abor-
tions, coercion, or other relevant information. In anticipation of such
concealment, routine disclosure of all risk factors is necessary for the
purpose of ensuring that the patient at least has the opportunity to
make an informed self-evaluation of her risk profile. Inadequate psy-
chosocial screening endangers patients’ health and should be consid-
ered sufficient to establish negligence.

A LOOK AT MOTIVATIONS BEHIND THIS RESEARCH

This issue of inadequate pre-abortion screening is one which pro-
abortion researchers have virtually handed to us on a silver platter.
This was not their intent, of course.

Instead, the real reason pro-abortion researchers have published so
much on risk factors is that they have been seeking a way to dismiss
the complaints of the troublesome “minority” of women who clearly
have post-abortion maladjustments within even a few weeks after
the abortion. In order to dismiss these patients, pro-abortion
researchers have tried to identify how these women are different
from those who appear to be “unaffected” by abortion. Having iden-
tified these pre-existing factors, they then argue that it is not abortion
which causes these women to have problems; their distress is instead
the result of some other pre-existing problem. This “politically cor-
rect” view of post-abortion trauma contains a kernel of truth, but it is
mostly coated with a lot of “blaming the victim.”

It is certainly true that women who are suffering from mental dis-
orders or have previously suffered psychological trauma are more
likely to subsequently report more severe negative post-abortion reac-
tions. Indeed, if one thing is clear from post-abortion research over the
last forty years, it is that abortion is contraindicated when a woman
already has mental health problems.This is true because abortion is
always stressful. How well a person copes with this stress depends on
the individual’s resiliency and the conditions under which the stress
occurs. When a woman’s psychological state is already fragile, the
stress of an abortion can more easily overwhelm her. But the fact that
she was more vulnerable to stress than others does not mean that the
abortion is not the cause of her psychological injuries,

9b
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If a glass plate and a plastic plate are both dropped, the glass plate
is likely to shatter, while the same stress may cause the plastic plate
to only crack or chip. In either case, the damage cannot be blamed on
the material; it must be blamed on the fall. While the extent of the
damage is related to the nature of the material, the fall itself is the
direct cause of the damage.In the same way, while the nature of an
individual’s psyche determines the extent of post-abortion injuries, it
is the abortion itself which is the direct cause of those injuries.

Pro-abortion researchers, on the other hand, insist that post-abor-
tion maladjustments must be blamed on the character flaws of the
individual. This “blame the victim” strategy is not new. It is identical
to the type of reasoning used during World War I when veterans suf-
fering from “shell shock” were diagnosed by military psychiatrists as
“malingerers” or even cowards. In an age when fighting for one’s
country was romantically idealized as adventurous passage into
manhood, this “politically correct” diagnosis was necessary to deflect
attention away from the fact that modern warfare was often more
traumatic than ennobling. Military officials therefore attempted to
suppress reports of psychiatric casualties because accurate reports
would have had a demoralizing effect on the public.”?

In the same way, when pro-abortion researchers are confronted
with women who suffer from post-abortion trauma, there is a ten-
dency to blame the women for being “whiners” or “dysfunctional.”
This judgment is a result of their a priori belief that abortion “empow-
ers” women. This bias is so strong that some pro-abortion researchers
even argue that women should not be told of any psychological risks
associated with abortion because such “demoralizing” information
may make them even more prone to an adverse outcome. It is better,
they would claim, to be ignorantly optimistic about the future than
informed and worried. Essentially, these pro-abortion researchers are
arguing that the suffering of a “few” misfits should not be used to
raise doubts among the many.

32. Judith Lewis Herman. Trauma & Recovery(1992] 30.

9.1
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THE STRATEGIC IMPORTANCE OF
SCREENING REQUIREMENTS

_ The biases of pro-abortion researchers, however, are not nearly as
important as their findings. When examined as a body of literature
the information they have handed us actually demonstrates that the:
vast majority of women fall into one or more statistically significant
high-risk categories. The pro-abortionists themselves have clearly
established the importance of adequate screening.

These findings have inadvertently placed the abortion industry in
a “Catch-22.” Failure to screen makes them liable for negligence
Adequate screening, on the other hand, will demand from them fa:i
greater attention to evaluation of each case and a much higher stan-
darc_i of counseling to alleviate the risk factors which are identified. In
addition, it must be remembered that the physician has a right e;nd
duty to refuse to do a contraindicated abortion. If he performs an
abortion despite the presence of known risk factors, and the woman
subsequently experiences negative emotiona) consequences, his rec-
on.'tmendation to perform a contraindicated abortion would'itself be
evidence of either incompetence or negligence.

In short, proof that high-risk factors were present at the time of the
abortion, whether identified at that time or not, increases the liability
of the abortionist. If they were left unidentified, he is guilty of negli-
gence. If they were identified, and the abortionist persisted in reco%n—
mending abortion, there was again negligence. Whether the abortion
caused the subsequent emotional problems or whether it simply trig-
gered the worsening of previously existing emotional problems ?s
11;1-1'11<:r5t1y a philosophical issue. The relevant fact is that the abortionist
wazv:tor)i-s s;:ould have known, that the woman’s psychological health
' Another way of looking at the issue of pre-identifying ri
1s to examine how this knowledge should I:a‘ffect th:?::fdﬁ fll’cé::
for abortion. A competent physician would properly be expected to
(1) p{ovide pre-consent information about the types of psychological
reactions which have been linked to a negative abortion experience



and the risk factors associated with these adverse reactions; (2) pro-
vide adéquate pre-abortion screening using the criteria outlined
above to identify women who are at risk of negative post-abortion
reactions; (3) provide individualized counseling to high-risk patients
which would more fully explain why the patient is at risk, along with
more detailed information concerning possible post-abortion reac-
tions; and (4) assist women who have pre-identifying high-risk fac-
tors in evaluating and choosing lower-risk solutions to their social,
economic, and health problems.

THE DuTY TO LOOK DEEPER

In evaluating a patient’s psychological risks, the idealized standard
of care established by the medical community does not allow abor-
tion counselors to rely simply on whatever the patient volunteers.
Instead, counselors should actively look for “red flags” which would
indicate the presence of risk factors. Uta Landy, a former executive
director of the National Abortion Federation, encourages counselors
to be aware of the fact that:

Some women'’s feelings about their pregnancy are not simply ambiva-
lent but deeply confused. This confusion is not necessarily expressed in
a straightforward manner, but can hide behind such outward behavior
as: (1) being uncommunicative, (2) being extremely self- assured, (3)
being impatient (how long is this going to take, I have other important
things to do), or (4) being hostile (this is an awful place; you are an
awful doctor, counselor, nurse; I hate being here).%

Landy also admits that because women seeking abortion are expe-
riencing a time of personal crisis, their decision-making processes can
‘be temporarily impaired. This crisis-related disability may lead them
to make a poor decision which will subsequently result in serious
feelings of regret. Landy defines four types of defective decision-
making observed in abortion clinics. She calls the first defective
process the “spontaneous approach,” wherein the decision is made

33. Landy, Clinics in Obs/Gyn., 13(1):33-41 (1980) 34. Ibid.

35. E. Priedman et al, Obstetrical Decision Making (1987): Borton,
44, and Stewart, 30.

36. Belsey, 71-82. Miller, J. Soc. Iss, 48(3)67-93. 37. Hern, 80-1
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too quickly, without taking sufficient time to resolve internal conflicts
or explore options. A second defective decision-making process is the
“rational-analytical approach,” which focuses on the practicai rea-
sons to terminate the pregnancy (financial problems, single parent-
hood, etc.) without consideration of emotional needs (attachment to
the pregnancy, maternal desires, etc.). A third defective process is the
“denying-procrastinating” approach, which is typical of women who
have delayed making a decision precisely because of the many con-
flicting feelings they have about keeping the baby. When such a
“denying-procrastinator” finally agrees to an abortion, it is likely that
she has still not resolved her internal conflicts, but is submitting to
the abortion only because she has “run out of time.” Fourth, there is
the “no-decision-making approach” wherein a woman refuses to
make her own decision but allows others, such as her male partner,
parents, counselors, or physician, to make the decision for her.”

The standard of care for pre-abortion screening is further described
in Obstetrical Decision Making. In the section regarding induced abor-
tion, it clearly states:

It is essential for the gravida [pregnant woman] to be fully informed
about alternative resources and options and about the safety and risks
of the procedure. Psychosocial assessment and counseling are done at
the very first visit [see section on psychosocial assessment]. In addition
to the medical history, an in-depth social history, including relationships
with others, attitudes about abortion, and support systems must be
obtained at this time....No decision should be made by the gravida in
haste, under duress, or without adequate time and information. Special
attention should be given to feelings of ambivalence, guilt, anger,
shame, sadness, and sense of loss.... Patients requesting abortion must
also be screened to uncover any serious medical or psychiatric condi-
tions.” %[ Italics added.]

Under the section on psychosocial assessment, the obstetrician is
also told that “he or she needs to be alert to gravid women who are
at greatest risk, such as those who were victims of child al?use or
neglect themselves and those with a history of psychologic impair-
ment, drug dependency, or behavioral problems.” [Italics added.].

At least one pro-choice researcher suggests that pre-abortion

screening should be used to distinguish those patients who need in-

11b
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< {,ch counseling from those who need only supportive counseling,
U_s‘mg just five screening criteria—(1) a history of psychosocial insta-
bility, (2) a poor or unstable relationship with her partner, (3) few
fnends,; (4) a poor work pattern, and (5) failure to take contraceptive
precautions—Belsey determined that 64 percent of the 350 abortion
patients she studied should have been referred for more extensive
couns‘ehng. Of this high risk group, 72 percent actually did develop
negative post-abortion reactions within the time frame of the study’s
follow-up. “From a clinician’s point of view,” she writes, “this result
can be viewed as erring on the right side, for a [pre-abortion screen-
ing] system that tends to select more women for counseling than is
actually necessary is preferable to the reverse.” %

DETECTING COERCION

Of special concern are casés in which a woman desires to have her
child but is submitting to the abortion to satisfy the demands of oth-
ers. Patients should be carefully questioned, in private, to determine
if this risk factor is present, since the abused or coerced patient may
attempt to conceal the abuse out of fear. This abuse or coercion can be
subtle or overt; for example, her partner or parents may threaten to
withhold love or approval unless she “does the best thing.” Even lack
of emotional support to keep a pregnancy may be experienced as a
pressure “forcing” a woman to choose abortion. i

Over 70% of women having abortions are doing so against their con-
science, with 74% agreeing with the statement, “I personally feel that abortion
is morally wrong, but I also feel that whether or not to have an abortion is a
dexision that has to be made by every woman for herself.” (Los Angeles Times
I'oll, March 19, 1989. See also, Zimmerman, Passages Through Abortion, and
Reardon, Aborted Women.) Thirty to 55% report feeling pressured to abort by
others, and a similar percentage express some desire to keep their child
(Zimmerman, Reardon). Approximately 45% of abortions are done on women
with a prior history of abortion, and over one-fourth are performed on
teenagers. In addition, some trauma experts estimate that as many as one in
three women have been sexually abused in childhood. (See for example, Judith
Lewis Herman, M.D., Trauma and Recovery (New York: Basic Books, 1992), 30.)
It is likely that the percentage of women having abortions who have a prior
' " “ary of abuse, trauma, or other psychological problems is as high, or high-

in that for the general population. These statistics, regarding only a few
. ..ie known high-risk factors, clearly indicate that the majority of aborting
women are at high-risk of suffering post-abortion psychological sequelae.
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In addition, pressure from adverse circumstances, such as financial
problems, being unmarried, social problems, or health problems,
may also make a woman feel she is being “forced” to accept abortion
as her “only choice.” If her “only choice” is contrary to her maternal
desires, she should be assisted in finding resources and alternatives
which may provide her with an option which does not violate her
emotional, maternal, and moral needs.

THE ROLE OF THE MALE

The attitude of the male partner toward the pregnancy is an
important factor in a woman’s abortion decision and is also signifi-
cantly related to how she will adjust after the abortion. Because
numerous studies have found support from the partner to be an
important predictor of good post-abortion adjustment, researchers
were recently startled by the finding that accompaniment to the
abortion by the male partner was actually a predictor of greater post-
abortion depression. _

This finding suggests that an outward show of support, such as
accompaniment to the abortion clinic, is not an accurate measure of
the emotional support a woman feels. Instead, accompaniment by the
male partner may actually indicate one or more of the following: (1)
greater pre-abortion anxiety, which led the woman to insist on
accompaniment; (2) overt or subtle coercion on the part of the male,
who is “making sure” she does the “right thing;” or (3) a more inti-
mate relationship exists between the partners and this greater inti-
macy is being stressed by the abortion. In this third scenario, the
unplanned pregnancy may be perceived by the woman as a “test” of
her partner’s commitment to their relationship. She may privately be
willing to have the baby, and seal their mutual commitment, if he
takes this as an opportunity to demonstrate his commitment. Instead,
his lack of enthusiasm for, or hostile reaction to, the pregnancy caus-
es her to doubt the depth and endurance of their relationship.

In short, when a woman is accompanied to an abortion by her male
partner, the woman is more likely to be choosing abortion because
her partner has manipulated her into doing so, or because he has
exposed to her a lack of commitment to their relationship. In neither
case does she truly feel supported.

7~/3



Risk FACTORS PREDICTING POST-ABORTION
PSYCHOLOGICAL SEQUELAE

While present research is unable to accurately establish what per-
centage of women suffer from any specific symptom of post-abortion
trauma, it is clear that post-abortion psychological disorders do
occur. Indeed, the published literature demonstrates that serious
emotional and psychological complications following an abortion are
probably more common than serious physical complications.

The present literature has also successfully identified statistically
significant factors which can be used to pre-identify individuals who
are most vulnerable to experiencing post-abortion psychological
sequelae. Examination of these risk factors suggests that most
women seeking abortion have one or more of these high-risk charac-
teristics.

Based on these findings, most of which have been published by
researchers who favor legalized abortion, it would appear reasonable
to expect, and demand, that abortion providers: (1) provide pre-con-
. sent information about the types of psychological reactions which
have been linked to a negative abortion experience and the risk fac-
tors associated with these adverse reactions; (2) provide adequate
pre-abortion screening using the criteria outlined above to identify
women who are at higher risk of negative post-abortion reactions; (3)
provide individualized counseling to high-risk patients which would
more fully explain why the patient is at higher risk, along with more
detailed information concerning possible post-abortion reactions;
and (4) assist women who have pre-identifying high-risk factors in
evaluating and choosing lower-risk solutions to their social, econom-
ic, and health needs.

Since these high-risk factors have been well-established for a con-
siderable period of time, abortion providers who fait to utilize this
" ‘ormation in their screening and counseling procedures may incur

iter liability for subsequent injuries when malpractice suits are
~.ought on these grounds.

13a

I. CONFLICTED DECISION

A.Difficulty making the decision, ambivalence, unresolved
doubts!211:14.16,17,19.23,27,30,36,39.40

1. Moral beliefs against abortion
a. Religious or conservative values'17731353%
b. Negative attitudes toward abortion’
c. Feelings of shame or social stigma attached to abortion'
d.Strong concerns about secrecy®

2. Conflicting maternal desires®%

a. Originally wanted or planned pregnancy!17212339

b. Abortion of wanted child due to fetal
abnormalities?11:14.152022 ,

c. Therapeutic abortion of wanted pregnancy due to maternal
health risk?11.1420323

d.Strong maternal orientation?-%

e. Being married®

f. Prior children'* ‘

g. Failure to take contraceptive precautions, which may indi-
cate an ambivalent desire to become pregnant*

h. Preoccupation with fantasies of fetus, including, sex and
awareness of due date.'

3. Second or third trimester abortion?'72%
(This generally indicates strong ambivalence or a coerced
abortion of a “hidden” pregnancy.)
B. Feels pressured or coerced!1%1427.333539.40

1. Feels pressured to have abortion
a. By husband or boyfriend
b. By parents
c. By doctor, counselor, employer, or others

2. Feels decision is not her own, or is “her only choice”™
3. Feels pressured to choose too quickly'*

C.Decision is made with biased, inaccurate, or inadequate
information!?35-%

13b
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IL.PSYCHOLOGICAL OR DEVELOPMENTAL LIMITATIONS

A Adolescence??121333263235
(Minors are both more likely to have psychological sequelae
and to report symptoms of greater severity.)

B.Prior emotional or psychiatric problems?#111417:19.202732

1. Poor use of psychological coping mechanism
o277 333540

RELES

2. Prior low self-imag
3. Poor work pattern *%.

4. Prior unresolved trauma®

5. A history of sexual abuse or sexual assaul

6. Blames pregnancy on her own character flaws, rather than on
chance, others, or on correctable mistakes in behavior®2

7. Avoidance and denial prior to abortion™

172538

C.Lack of social support
1. Few friends**

2. Made decision alone, without assistance from partner®

3. A poor or unstable relationship with male partner*!?%3%

4. Lack of support from parents and family, either to have baby
or to have abortion!7414232840

5. Lack of support from male partner, either to have baby or to
have abortion!4781419327.2832.3439.40

6. Accompanied to abortion by male partner*

D. Prior abortion(s)"32540
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CHOOSING THE BEST ALTERNATIVE

When a woman comes to a physician requesting an abortion (a
form of treatment), her actual complaint (her health problem) is that
she is experiencing a crisis pregnancy. But what, precisely, is this
problem for which she is seeking help? Is it the “crisis” or is it the
“pregnancy?”

When over 80 percent of women seeking abortions report that
they would have desired, or at least been willing, to keep their preg-
nancies if only circumstances were better, it is clear that the notion
of a “health problem” should attach to whatever it is that is making
a crisis out of the pregnancy, not the pregnancy itself. Clearly, many
women would be extremely happy to keep their pregnancy if only
they could be relieved of the crisis associated with it. Most actively
desire to have children in the future. These women are self-pre-
scribing the “cure” of abortion only because they do not know how
to get rid of their present problems without also sacrificing their
babies.3®

When evaluating a patient who is seeking treatment for a crisis
pregnancy, it is the physician’s duty to identify the underlying “dis-
ease”—meaning whatever it is that is causing the “crisis” associated
with her pregnancy. Only after doing this can a physician make a
knowledgeable and responsible recommendation which will treat,
and hopefully resolve, the crisis in the least dangerous and most
effective manner. As we will see, just as the cause of the crisis will be
unique to each woman, so will the most effective treatment.
Furthermore, we will see why it is precisely because they engage in
a “one treatment fits all” type of medicine that assembly-line abor-
tion mills are inherently mistreating women.

AN EXAMPLE OF THE FAILURE TO
IDENTIFY THE PROPER ALTERNATIVES

Proper alternatives counseling is perhaps best illustrated by exam-
ple. This is the true story of “Terri,” whose abortion of a wanted preg-
nancy led to drug abuse and prolonged psychological treatment.

38. Testimonies: Frederica Matthewes-Green, Real Choices {1094)
39. ACOG Standards (1985) 83
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Adequate assessment ot her crisis would have identified alternatives
which would have spared her the injuries she and other women have
experienced when they felt forced to submit to the “evil necessity” of
an unwanted abortion.

Terri had become pregnant by her fiance. Both were happy about
it. They had even picked out names and moved up the wedding date.
But suddenly, Terri became concerned that her former husband
would use the out-of-wedlock pregnancy to take away custody of her
two small children. There was no provocation for this fear. Her ex-
husband had never even indicated a desire to have custody. Yet this
fear that he might try to take them reached overpowering proportions
and drove her to seek an abortion over the objections of her fiance.

Terri was given an abortion without any screening for the several
high-risk factors which are evident even in this short synopsis (a want-
ed pregnancy, feelings of being pressured to have an unwanted abor-
tion, and objections from her male partner). Nor was her crisis situation
accurately identified so that appropriate counseling and care could be
provided. In this case, the pregnancy was not her problem; it was fear
of the possibility that her ex-husband might seek custody. Proper coun-
seling would have identified the crux of Terri's crisis. She should have
been referred for legal counseling and possibly marriage counseling.

What Terri really wanted was a way to keep her pregnancy with-
out losing custody of her other two children. In reviewing her cir-
cumstances and options, a competent physician would have helped
her to identify this need and find the means to satisfy it. And if no
other resolution could be found, the physician, if he decided to rec-
ommend abortion at all, would at the very least have discussed the
risk factors which exposed her to the greater likelihood of post-abor-
tion problems so that Terri could weigh these risks against the risk of
losing custody of her children.

In the end, it was only after Terri was in counseling to recover from
her post-abortion psychological disabilities that she discovered that
her ex-husband highly valued her as a good mother. He would never
have sought to deny her custody of the children. Only in hindsight
did she discover that her fears had been groundless.

Alternatives counseling is not a service which abortion providers
are free to dismiss; it is a required part of pre-abortion counseling’In
the case of Terri, the abortionist failed to identify that Terri’s first
need was legal counsel.
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ASSESSING ALTERNATIVES

Other cases may present different alternatives. For example, when
a woman is being pressured into an unwanted abortion by her hus-
band (a high-risk factor), marital counseling would best suit her
needs and desires. Similarly, if a teenager is being pressured into an
unwanted abortion by her parents, or if she is simply too embar-
rassed to face her parents alone, interventive family counseling

would provide a safer alternative. Is she chiefly concerned about

ridicule at her work, or does she fear that she may lose advancement
opportunities because of her boss’s prejudices? Then she might feel
saved from an unwanted abortion simply by being referred to the
care of a job relocation service, such as those offered by The
Nurturing Network, which would place her into a new and more
receptive work environment.

Is she submitting to an abortion only to keep her boyfriend from
leaving her? Then she should be helped to understand that the abor-
tion will almost certainly doom their uncommitted relationship any-
way (which she will often know already in her heart but be denying
in her head), in which case, she will be left with nothing but the
regrets. Would any responsible physician subject a patient to the
more than 100 physical and psychological risks of abortion simply to
satisfy the demands of an irresponsible scoundrel?

Does she want children but simply feel unable to have one now
because she has financial problems or concerns about finishing
school? Then a referral to the appropriate social services agency
might best serve her.

Is she pregnant as the result of sexual assault? Then she should be
informed that an abortion is likely to aggravate her feelings of viola-
tion and despair, adding trauma on top of trauma*’She should be
referred to a support group like the Life After Assault League, where
she can talk to women who have been in the same situation so that
she can learn from their experiences.*!

All of the patients in the situations described above are actually at
high-risk of experiencing severe psychological sequelae from abor-

These women do not want to remain childless. They may even
led with a longing to have the very baby which is in their womb.
But these maternal feelings are being overpowered by pressures from
circumstances or people which they feel powerless to resist. They are

17a

submitting to unwanted abortions because they feel as if they have no
other choice. It is the role of the crisis pregnancy counselor to help the
woman identify this distinction and to assist her in finding the sup-
port and resources she needs to keep her baby.

While it is true that abortionists see themselves as being in the
business of providing abortions, in a legal and professional sense,
this is not what their business is really supposed to be. Instead, they
are supposed to be health professionals, in the business of helping
women manage crisis pregnancies.

As has been previously discussed, the Supreme Court never gave
to abortionists the right to indiscriminately dispense abortions on
request. It is more accurate to say that the Court insisted that physi-
cians must be allowed to use abortion as simply one of the many
treatment options which they may employ. This is an important point
because it helps us to clarify precisely what standard for counseling
and diagnosis should be applied to crisis pregnancies.

Given the fact that there are more than 100 physical and psycho-
logical complications associated with abortion, plus the fact that most
women see their unborn child as a living being, the killing of whom
involves great moral questions, it is clear that abortion should not be
the preferred method of treatment. Instead, it seems obvious under
the Hippocratic standard of “first, do no harm,” that the physician
should, if at all possible, assist the woman in finding a way to keep
her child by helping her to find ways to correct the circumstances
which make her feel that she has to have an abortion.

At this point, abortionists would object; saying that they are not
social workers. They provide abortions, not marital counseling or job
placement. But it is precisely because they are artificially limiting the
scope of their involvement in their patients’ health needs that they
are negligent. In Doe v. Bolton the Supreme Court declared that the
physician’s decision to treat a woman’s crisis pregnancy by abortion
should properly be made “in the light of all factors—physical, emo-
tional, psychological, and the woman’'s age—relevant to well-
being.4? It is therefore obvious that these same factors must be con-
sidered in evaluating and recommending alternatives.

While a physician who treats crisis pregnancies may not be trained
to actually provide marital counseling, financial counseling, job
placement, or similar services, he or she is presumed to be capable of

40. David Reardon, Aborted Women, Silent No More, 188218
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doing a psychosocial assessment of the patient to identify the root
-auses of her psychosocial problem. One would also presume that a
physician who is specializing in crisis pregnancy care would be capa-
ble of making appropriate referrals to outside agencies and resources.

Furthermore, the successful practices of thousands of ob/gyns and
general practitioners demonstrate that crisis pregnancies can be safe-
ly and effectively managed without abortion. These non-aborting
physicians have proven themselves capable of screening and coun-
seling women, with appropriate referrals, so that they can resolve
their crises without the risks involved in abortion. The professional
care that these non-aborting physicians provide women is clearly rel-
evant to the standard of care which all pregnant women in crisis
should receive. !

ExPERT TESTIMONY

It is one of our goals in this pro-woman/ pro-life strategy to make
this issue of alternatives counseling, and the corresponding duty of
recommending the best treatment option, an important issue in abor-
tion malpractice suits. Abortionists should not be allowed to state in
their defense that “I simply gave her what she wanted—an abortion.”
Instead, they must be required to show why they believed abortion
was the best choice of management options.

In this regard, however, the abortion industry should not be
allowed to establish its own standard of care in isolation from the rest
of the medical community. Therefore, it is inappropriate for state
courts to disallow as “non-expert” the testimony of physicians who
do not perform abortions. This is especially so because abortion is not
recognized in the law as a distinct medical specialty. Indeed, the
Supreme Court has already determined that abortion is within the
expertise of any physician. Requirements for specialization are not,
nor can be, required*’In essence, then, the Court has already deter-
mined that the standard of care for abortion is so routine that any
licensed physician is qualified to meet this standard. Therefore, one
would expect that any physician should be accepted as an expert on
the standard of care for abortion. If a physician is qualified enough to
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rform an abortion tomorrow, he or she is certainly qualified
enough to testify about the proper standard of care today.

Nor should the testimony of a qualified expert be excluded simply
becau«e he or she has never found a sufficiently compelling reason to
recommend or perform an abortion. Indeed, the testimony of a physi-
cian who rarely, or never, performs abortions in the management of
crisis pregnancies may be particularly relevant, especially if he or she
has found that other options have always been available which pose
less of a threat to the physical, emotional, psychological, or social
health of the patient than abortion. Such testimony goes directly to
the issue of the appropriateness of the defendant physician’s recom-
mendation for an abortion. Indeed, the jury may also consider rele-
vant the fact that, while many women complain that they have been
exploited by abortionists, there is no evidence of women complain-
ing against physicians who helped them find alternatives which
enabled them to keep their children. This fact alone should suggest
the preferred course of treatment.

Furthermore, the standard of care for crisis pregnancy counseling,
alternatives counseling, and pre-abortion screening can legitimately
be separated from the actual surgical procedure of abortion. This is
evident from the fact that all ob/gyns and general practitioners rou-
tinely counsel women faced with unplanned pregnancies. This pro-
fessional crisis pregnancy management includes supportive psycho-
logical counseling, options counseling, screening for risk factors
associated with each option, and disclosure of risks and options to
the patient.**

These observations provide compelling reason to expand the pool
of expert witnesses available for plaintifts to call upon in suits against
abortion clinics. By eliminating the requirement for testimony from
experts from within the abortion industry, we will eliminate a major
barrier against women seeking redress. Justice is also better served
by clearly placing the burden of proving the appropriateness of an
abortion recommendation on the abortionist.

3T Tife After Assault League, phd14 7394489 _ 42.Doe v Bolton,102
43. Roe.165 44. Rosenfeld, Am.Fam Phys. 45(1):137-140
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RIGHT TO FULL DISCLOSURE

IN Planned Parenthood v. Casey, the Supreme Court approved state-
mandated informed consent requirements for abortion which are
intended to protect the rights of the women as patients.’ ’

But not all informed consent statutes are created equal. Indeed,
there is the danger, in some cases, that statutory informed consent
requirements may be viewed by the courts as establishing a sufficient
standard for informed consent rather than a minimum standard. In
such cases, the statute may be construed to protect the abortionist
from liability in cases where the patient may have required more
information than that specified in the statute. Such would be the case
when a woman had physical 6r psychological characteristics which
placed her at higher risk of suffering post-abortion complications
than a “normal” patient. In such instances, an ill-drafted informed
consent law might actually reduce the injured patient’s right to
recovery.

'VARIATIONS IN DISCLOSURE STANDARDS

There are two prevailing standards for disclosure of risks prior to
receiving medical care. The first, the so-called “traditional” or “com-
munity” standard, is physician-centered and defined by the common
and customary practices in the medical community, namely, by what
another physician in the same specialty would reveal in a similar sit-
uation. The second standard is patient-centered, and is defined by
what a “reasonable patient” would find relevant to his or her decision
to accept or forego a recommended medical treatment.

The traditional, physician-centered standard is best understood in
the context of the trust relationship between the physician and
patient: “Where the physician-patient relationship is established, the
law 1mposes on the physician a fiduciary duty of good faith and fair
dealing; among other things, this duty requires the physician to
inform the patient of the nature of his condition and to obtain
informed consent as to future treatment.” 45

The “reasonable patient” standard has evolved in recognition of
the fact that whenever any bias about any medical procedure exists,
i tends to produce a bias in favor of underdisclosure of risks, there-

making a “community medical standard” for disclosure inade-
;aate?Courts have ruled that, “As the patient must bear the expense,
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pain and suffering of any injury from medical treatment, his right to
know all material facts pertaining to the proposed treatment cannot
be dependent upon the self-imposed standards of the medical pro-
fession.”¥“True consent to what happens to oneself is the exercise of
a cloice, and that entails an opportunity to evaluate knowledgeably
the options available and the risks attendant upon each.”*®[Italics
added.] Though the physician may feel stronclv about the correct
course of action, “it is the prerogative of the pohient ot the physi-
cian, to determine for himself the direction: in which hi¢ interests lie,”
and that requires full disclosure of the nature o ) rocedure and all
the risks and alternatives which a reasonable patient might desire to
know in order to make an informed choice**Even complications
occurring only one percent of the time must be disclosed 5 -

In all, fifteen states and the District of Columbia have adopted the
“reasonable patient” standard for informed consent, nineteen have
adopted an informed consent doctrine based on the fiduciary rela-
tionship of the physician and patient, and ten have combined ele-
ments of both.5!

DANGERS OF INADEQUATE DISCLOSURE

Under both standards for obtaining informed consent, it is not suf-
ficient merely to give a patient a laundry list of potential risks. It is
the attending physician’s responsibility to make sure that the patient
adequately understands the relevant risks and options and has suffi-
cient time to consider them. These requirements, understanding and
time, are especially important in dealing with teenagers who have
developmental limitations which may prevent them from fully com-

prehending and weighing the information as quickly as would an-

adult?’In such cases, the patient may need more detailed explana-

45. Louisell & Williams. Medical Malpractice {1085) sect.8.02. Also
Stuart, Ohio Northern Univ. Law Review 14(1):1-20 (1987)

46. Schneyer, Wisc. L. Review (1976) 124. Also Stuart. 120.

47. Cooper v Roberts, 220 Pa. Super Ct, 260267286 A 2nd 647.650,(1971)
Also Wilkinson v Vesey, 110 R L 606,624,295 A2nd 676, 687 (1972)

48. Canterbury v Spence, 464 F.2nd 772 (D.C. Cir. 1972) 780

49. Tbid. 787-8. 792: Any risk that could affect decision must be disclosed

50. Ibid 51. Stuart, 9-10

52. Lewis, Child Dev.52:538-44(1081). Weithom,Child Dev.53:1589-08(1082)

53. Standards of care risk disclosure, including medical & psycho-
social: altematives explained: sufficient reflection time: Friedman, 44,
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tions and more assistance in reviewing the benefits, risks, and
options. Failure to ensure that the patient fully understands the risks,
or has had adequate time to reach an informed choice, may provide
an additional basis of negligence.>?

Uninformed consent may also occur when a patient is not
informed of personal physical or psychological characteristics which
would pre-identify her as being at higher risk of suffering one or
more post-procedural complications. A patient would reasonably
expect to be informed of any high-risk factors pertinent to his or her
case and to receive counseling with regard to alleviating these risks.
If the patient was not informed of these high-risk factors because the
physician failed to identify them during pre-procedure screening, the
physician might be guilty of negligence.>4

If there is inadequate disclosure to a patient, the consent is invalid
and the physician’s actions are a form of battery. In such cases, the
offenses of negligence and battery are intertwined.

In the majority of cases, women seeking abortion feel some exter-
nal pressure to do so. Yet at the same time, 60 to 70 percent of women
seeking abortions have moral qualms about abortion itself, and over
60 percent are struggling with a maternal desire to protect their preg-
nancies.

For these women, abortion is not a glorious right by which they are
able to reclaim control of their lives; instead, it is an “evil necessity”
which they submit to because they “have no choice.” Rather than
affirming their own values, these women feel forced to cbmpromise
their values. Rather than feeling proud of themselves for standing up
for their beliefs, even during in difficult circumstances, they feel
ashamed of themselves for being “spineless cowards.”

This feeling of self-betrayal is a devastating blow to the woman'’s
self-image and her feelings of self-worth. She is internally divided by
an emotional “war” within and against her very self. On one side are
her original moral beliefs and maternal desires. On thie other side is
her abortion experience, which represents a choice to act against
those feelings. From this internal warfare, unresolved feelings will

:npredictably erupt through out the woman'’s life and will manifest
themselves in a wide variety of psychological illnesses.
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THERAPEUTIC PRIVILEGE AND ITS LIMITS

Under both informed consent standards, nondisclosure is justified
when the information itself “poses such a threat of detriment to the
patient as to become unfeasible or contraindicated from a medical
point of view.”5¢ For example, it may be reasonable to withhold high-
ly stressful information to a cardiac patient when the information
itself can cause the onset of a heart attack. ‘

But even when a treatment is lifesaving, the option of withholding
potentially upsetting information, commonly referred to as “therapeu-
tic privilege,” is very narrow.5 This option is narrowed even further in
the case of an elective procedure, where, by definition, the patient may
decline the proposed treatment without dire consequences.’*When the
information does not pose a significant health risk, there is no “thera-
peutic privilege.” Furthermore, no court has ever held a doctor liable
for giving too much information?® Therefore, it seems reasonable that
physicians should err on the side of full disclosure.

When a procedure is elective, then, the only reasons a physician
could give for withholding relevant information would be purely
self-serving, that is, either (1) to save time, or (2) to avoid losing the
sale of one’s services.

The application of these principles to the case of abortion is readi-
ly apparent. As opposed to therapeutic abortions necessary to save a
woman's life, an elective abortion is, by definition, never life-threat-
ening. In the latter case the withholding of information is never justi-
fied. A decision to forego a previously desired abortion after learning
of possible risks, even remote ones, is always reasonable® Indeed,
the Supreme Court itself has found that abortion involves such emo-
tional and psychological risks that a decision to forego a previously
desired abortion may often be the wisest course of action. **

54. David Reardon, The Post-Abortion Review 1(3):3-0 (1993)

55. Fogal v. Genesee Hosp., 41 A.D.2d 468, 473, 344 N.Y.5.2d 552,559
(1973). Bowers v. Talmage, 159 S0.2d888, 839 (Fla. Dist Ct App.1963)

56. Canterbury, 789. 57. Ibid.re:physician withholding info

58. Annas, ACLU Guide to Patients Rights (1975) 68 . 59. Ibid.

60. Freedom is ability to make foolish choices: Harper & James.The Law
of Torts (19685upp.) sect.17.1.61. 61. Matheson, 412-3
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PRIMACY OF THE REASONABLE PATIENT STANDARD

Abortion is a unique medical procedure.” Certainly no medical
procedure has involved more Supreme Court rulings which have
defined its legal nature and the attendant duties and obligations of
the physician. On one hand, the aborting physician is responsible for
ensuring that his recommendation to abert will benefit the patient,
given her unique circumstances and her paysical and emotional
makeup. On the other hand, the physician is also responsible for
helping the patient to fully understand the basis for his recommen-
dation, attendant risks, and alternatives so that she can independent-
ly reevaluate the situation in the light of his disclosures.

With regard to this latter responsibility, the Court has clearly pre-
sumed that the informed consent standard which should be applied
is the reasonable patient standard. “The decision to abort, indeed, is
an important, and often a stressful one, and it is desirable and imper-
ative that it be made with full knowledge of its nature and conse-
quences.” **(Italics added.]

This highest standard, which the Court calls “imperative,” has
been defined as applying to abortion in order to fully protect both (1)
the freedom of women, and (2) the health of women. These are pre-
cisely the two basic rights in which the Court has found a basis for
creating the abortion liberty. Any informed consent standard that is
less comprehensive than the reasonable patient standard would jeop-
ardize the rights of women as envisioned by the Court.

Thus, regardless of the prevailing standard for informed consent in
a particular state, the Supreme Court has determined that a patient-
centered standard must be applied in abortion cases, if not in gener-
al, because this standard for full disclosure is integral to the “abortion
liberty.” .

Provision of this information is necessary to “insure that the preg-
nant woman retains control over the discretion of her consulting
physician.”* The content of disclosure is to be measured not by what
the physician deems important but by the right of the woman to
make a fully knowledgeable choice, for “What is at stake is the
woman'’s right to make the ultimate decision, not a right to be insu-
lated from all others in doing so0.” :

To make this “ultimate decision,” women must have access to all of
the relevant information. It is not the right of the physician to
“screen” information for her, but rather, it is his duty, in consultation
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with her, to help her fully understand his recommendation for abor-
tion so that she can make an informed choice to accept or refuse his
recommendation. To apply a standard based on anything other than
the primacy of a woman's right to make a fully informed and free
abortion decision undermines the constitutional framework in which
the Court has labored to define the abortion right.

Law professor Joseph Stuart, ].D., argues that:

While several states do not accept the “reasonable patient” standard [in
general], it seems clear that whatever standard was applied by a state
court [in the case of a suit involving abortion] could not fall below the
requirements of the abortion right. Furthermore, it would be reason-
able to conclude that no standard could ignore the “imperative” of the
Court that the abortion decision be made with “full knowledge of its
nature and consequences,” and that the pregnant woman retain control
over the physician’s discretion.

To take this line of reasoning a step further: if the factors to be con-
sidered should operate for the benefit of the woman and if she should
have “full knowledge of the nature and consequences” of an abortion,
then it seems that the needs of the patient-pregnant woman would
determine the substance of the information disclosed. Therefore, a
standard that held a physician only to some common medical practice
(whatever that might be) or to some reasonable practice under the cir-
cumstances could very well fall short of the consultative model devel-
oped through the abortion cases.66

If the abortion right is to be construed for the benefit of women, it
is difficult to see how a woman's rights are harmed by use of the rea-
sonable patient standard; on the other hand, it is abundantly clear
that a woman’s rights may be infringed upon by the self-serving
“community standard” of the abortion industry. Without the freedom
to be fully informed, a woman’s right to choose is rendered mean-
inz'ess. The withholding of information, therefore, is a violation of
her civil rights as defined by the Supreme Court.

In their defense, abortion providers may argue that provision of
detailed information regarding risks and alternatives is too burden-

62. Casey, 698 ]

63. Danforth, 67. Also, the physician's rights are not significant
except as they are adjunct to patient's rights: Kapp, Am. J.
Ob/Gyn. 144(1):1-4 (1982)

64. Ibid. 66 65. Casey, 715 66. Stuart, 14
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some. But because the right to choose is held by the woman, not the
physician, “the fact that a duty ‘makes his work more laborious’ is
not relevant. The determination that the information given is partic-
ularly dissuasive or persuasive is, likewise, not significant, since the
duty is to inform and the assumption is that the woman can make the
decision for herself.”%”

THE ScoPE OF DISCLOSURE

As a general rule, the more complex the treatment options and the
more dramatic the risks, the more demanding are the disclosure
requirements. This is especially true for elective procedures. For
example, it may be reasonable to accept a physician’s choice of a par-
ticular antibiotic without a lengthy explanation of every risk and
alternative to that prescription. But in the case of prostate cancer,
which can be treated by drugs, surgery, or non-intervention, the
patient would properly expect to receive much more precise and
detailed disclosure of the risks and alternatives.

Because abortion is a unique medical procedure, involving a very
complex decision which encompasses more medical, psychological,
familial, social, and moral issues than any other form of surgery, the
requirements for disclosure in this case are higher than for any other
medical procedure. Indeed, the Court has raised the standard for dis-
closure to “full knowledge of [abortion’s] nature and conse-
quences.”%® This highest standard, which the Court calls “impera-
tive,” has been applied to abortion in order to fully protect both the
freedom and health of women, which are exactly the two basic rights
in which the Court has found a basis for the abortion liberty.

The scope of health risks which should be discussed prior to an
abortion should also be consistent with the broad definition of health
reasons upon which the abortion right was established, and so
should include physical, psychological, familial, and social complica-
tions.® Indeed, to be fully informed, the Court notes, disclosure
should even include the effects of abortion on the fetus. This is evi-

67. Stuart, 14 08. Danforth, 67. Also Casey. 718.
69. Jipping, Case Western Law Review, 38:320-386 (1987/88)
70. Casey. 718-9. Also Stuart, 18-9.
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dent in the 1992 Casey decision, in which the Court stated:

It cannot be questioned that psychological well-being is a facet of
health. Nor can it be doubted that most women considering an abor-
tion would deem the impact on the fetus relevant, if not dispositive, to
the decision....[This information] furthers the legitimate purpose of
reducing the risk that a woman may elect an abortion, only to discover
later, with devastating psychological consequences, that her decision
was not fully informed.70

Furthermore, since abortion is an elective procedure, an abortion
practitioner’s opinion that one or another risk is not yet firmly estab-
lished, or has not yet been adequately measured, does not relieve him
of the responsibility to disclose to the patient that members of the
medical community are concerned about this disputed risk. This is
especially true because the abortion practitioner may be biased
against believing in the reality of a certain class of risks, no matter
how strong the evidence may be, due to his personal and financial
interests in advocating for the abortion option. It is the reasonable
patient’s right to weigh the evidence for or against a contested abor-
tion complication without paternalistic “screening.” Indeed, because
it is an elective procedure, women are entitled to the full disclosure
of even theoretical risks, such as would be given in the case of exper-
imental drugs.

Finally, it should be noted that all disclosures relating to potential
risks should include reported complication rates for women under-
going multiple abortions. It is well known that the probability of both
physical and psychological sequelae increases with each subsequent
abortion. Since over 40 percent of abortions are for women who have
previously had an abortion, this information is immediately relevant
for a large number of patients. It is also relevant to women having
their first abortion since they too may someday be in a position where
they will be compelled to consider a subsequent abortion. They must
understand that their decision today will affect the risks they may
face if they subsequently choose to abort again. Furthermore, it is
well known that many women seeking abortions will, out of shame,
conceal a previous abortion from their counselors. A standard routine
of disclosing risks for multiple abortions is the only way to insure
that such “concealers” receive accurate information about the risks
they face.
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REVIEW OF MORAL CONSIDERATIONS

Because the Court recognizes the relevance of fetal development
information to a woman'’s future psychological health,”! we can also
infer that abortionists might also be obligated to discuss the relevant
moral issues of abortion with a woman. This may be especially true
in cases where women have not fully explored their own moral
views, and even more true when a woman'’s decision to abort is clear-
ly contrary to her belief system.

According to bio-ethicist Daniel Callahan, a noted supporter of
legalized abortion, reflection on the moral issue of abortion is, in fact,
central to the idea of freedom of choice. “How can it make sense to
favor the right of choice, but to be morally indifferent about the use
of that right?” asks Callahan. While insisting that each woman must
be free to make her own decision, he also insists that we must recog-
nize the “moral seriousness of the abortion choice.” Indeed, Callahan
admits, “Nothing has so baffled me over the years as the faintly
patronizing, paternalistic way in which, in the name of choice, it has
been thought necessary to protect women from serious moral strug-
gle. Serious ethical reflection ...requires thinking carefully about the
moral status of the fetus, and about the best way to live a life and to
shape a set of moral values and ideals.” 72

Such serious ethical reflection can be considered an important pro-
phylactic against post-abortion psychological sequelae. It is well
known that women who have pre-existing moral conflicts with an
abortion decision are significantly more likely to experience post-
abortion maladjustments. It is entirely reasonable and, I would main-
tain, necessary to the purpose of reducing post-abortion sequelae to
insist that women considering an abortion recommendation confront
and work through any moral ambivalence they have prior to the
abortion. Unless the woman is able to honestly reconcile an abortion
choice with her own moral beliefs, she is certain to experience post-
abortion sequelae.

Even the director of the National Abortion Federation, Sylvia
Stengle, has admitted in an interview with The Wall Street Journal that

in five women having abortions is doing so in violation of her
« moral consciences. (This estimate is almost certainly low.)
Stengle says these women are a “very worrisome subset of our
patients,” and admits, “Sometimes, ethically, a provider has to say, ‘If
you think you are doing something wrong, I don’t want to help you
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do that.”” Stengle does not say how often, if ever, NAF abortionists
actually take this ethical stand. Still, it is nice to have a NAF official
admit that it is ethically necessary to refuse to do some abortions.

MORE REASONS FOR FULL DISCLOSURE

Women seeking abortions are often in a state of emotional turmoil,
often under conditions of duress from other people, and lacking in
knowledge of abortion’s risks. Because of the intense urgency of their
circumstances, it is all too easy to make a hasty choice just to “get it
over with.” This tendency toward haste, which too often leads to
post-abortion sequelae’* can only be corrected by ensuring that
women take the time needed to learn every bit of information rele-
vant to their decision.

Full disclosure is especially important for women who are very
ambivalent about the abortion choice. Because the decision to abort is
often tentative, or even undertaken solely to please others, “upset-
ting” information may be exactly what a woman is looking for as an
excuse to keep her child when everyone else is pressing her into an
unwanted abortion. In some cases, it may be far easicr for a reluctant
woman to resist a boyfriend who is pushing tor an abortion by claim-
ing that “the doctor says abortion is dangerous.” She may rightly feel
that this argument, even if exaggerated, will be more effective than,
“I want this baby, even if you don’t.”

The right of women to be fully informed-is further accentuated by
the fact that abortionists have historically shifted “basic responsibili-
ty” for the abortion decision to the patient. Rather than making
informed medical recommendations based on case-by-case risk-ben-
efit analyses, abortionists have tended to provide abortions simply
on request. Since abortionists cannot be trusted to do a complete risk-
benefit analysis, especially if the patient is withholding relevant
information, the importance of each patient doing her own risk-ben-
efit analysis is much further amplified. In order to do this evaluation,
the patient needs all of the relevant information which is available.

71. Casey, op cit.

72. Danjel Callahan, Commonweal,(11/23/90) 685-6.

73. Junda Woo, Wall ST. Journal (10/28/94)B12 74. Landy.op.cit.
75. Zimmerman, Passage through Abortion, 139
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THE DANGER OF BIAS IN THE
INFORMED CONSENT PROCESS

Research conducted at abortion clinics has also found that the
majority of women seeking abortion have little or no prior knowl-
edge about the abortion procedure, its risks, or fetal development.
For most women, the counseling they receive at the clinic is the only
information they will receive about abortion and alternatives.

Research also shows that persons involved in crises are especially
vulnerable to being influenced, for good or ill, by third parties. This
reliance on others, especially an authority figure who appears capa-
ble of providing the stressed person an escape from her crisis, is
called heightened psychological accessibility.”>

Because a woman faced with a crisis pregnancy 1s more vulnerable to
the influence of authority figures, she is also more exposed to their prej-
udices. Thus, the only way to minimize the biases of abortion coun-
selors is to hold them to the highest standards for full disclosure. If
counselors instead introduce their own biases, the results can be tragic.

In a retrospective survey of 252 women who experienced post-
abortion sequelae, we found that 66 percent of the women said their
counselors’ advice was very “biased” toward choosing abortion. This
is especially important since 40 to 60 percent describe themselves as
not having been certain of their decision prior to counseling, and 44
percent stated they were actively hoping to find an option other than
abortion during their counseling sessions. Only five percent reported
that they were encouraged to ask questions, while 52 to 71 percent
felt their questions were inadequately answered, side-stepped, or
trivialized. In all, over 90 percent said they were not given enough
information to make an informed decision. These omissions are espe-
cially relevant since 83 percent said that it was very likely that they
would have chosen differently if they had not been so strongly
encouraged to abort by others, including their abortion counselor:7¢

Reports of biased counseling are abundant. For example, when
asked about clients who express a desire to keep their child, abortion
counselor Betty Orr says, “I ask them who is going to take care of the
baby while they’re in school. Where are they going to get money for
clothes?””” Other counselors bluntly tell the woman to forget the
motherhood fantasy and “get realistic. Medical bills for having a baby
will run over three thousand dollars. Do you have that kind of
money? Raising a child is even more expensive. It costs over two hun-
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dred thousand dollars to raise a child right. Where are you going to
get that kind of money?” This kind of “counseling” is little more than
a way of reinforcing a young woman's feelings of powerlessness.
Faced with such antagonism, from parents, boyfriends, and their
“health-care” advisors, is it any wonder that young women cave in to
the unrelenting pressures to abort even when 60 to 80 percent of them
would actually prefer to keep their babies?”*Pressured into “choos-
ing” abortion by Planned Parenthood counselors at the age of 13,
Kathy Walker charges, “I felt like my family had no control over any-
thing. My parents felt as deceived as I was; we never really made an
informed decision. Planned Parenthood railroaded us.... But nobody
ever really asked me what I wanted to do.””®
In another case, an Indiana Planned Parenthood affiliate ignored
the warnings of Kathleen Kitchen’s own physician, who believed an
abortion could be fatal because she suffered from certain birth
defects. Evading two court orders blocking the abortion, counselors
procured a dangerous out-of-state abortion for the girl, which result-
ed in hospitalization for abortion-related complications.* These
events demonstrate that a pro-abortion bias may overcome even the
most basic evaluation of abortion’s dangers for high-risk patients.
When physicians or counselors withhold information because they
fear the information will lead to an “unreasonable” choice for child-
birth, they are inserting their own bias into the decision-making
process, a bias that has no medical basis. Such bias is of special con-
cern since the majority of abortion patients are ambivalent about
their choice, with up to 84 percent saying they would have kept their
pregnancies under better circumstances. 1 '
Furthermore, biased pre-abortion counseling can, in itself, be inju-
rious. Substantial evidence suggests that inadequate, inaccurate, or
biased counseling increases the occurrence and severity of negative
post-abortion psychological reactions.*? )

76. Reardon. Aborted Women, 18-19

77. Linda Bird Franke. The Ambivalence of Abortion (1978) 179
78. Zimmerman,op cit. Also Reardon, op cit.

79. Kuppelian, New Dimensions(10/91) 143

80. Bond, Nat'l Rt. to Life news (10/86)6 31.Zimmerman,op dt
82. Franz & Reardon, Adolescence, 27(105): 161-172
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"JNDERSTANDING THE CAUSE OF COUNSELING BI1As

there are many reasons for bias in abortion counseling. Some abor-
tion counselors have a financial bias. They see themselves as being in
the “business” of selling abortions.s3 Some act paternalistically, hon-
estly believing that abortion is the best solution to every problem
pregnancy® Still others have a psychological need to see other
women choose abortion as they once did, thus seeking affirmation of
a choice which still troubles them on some deeper level £

Even more troublesome are those who see abortion as a tool for
social engineering. Whether they seek to use it to reduce welfare
rolls, to eliminate the “unfit,” or to save the world from overpopula-
tion, these social engineers see some “greater good” which is served
by abortion, and this greater good may be deemed more important
than “a little guilt” or “a few torn uteruses” among the women whom
they abort.

Some abortion providers of the social engineering mindset also
have misogynist and racist attitudes. Such persons want to promote
abortion to prevent “unfit” persons from raising “unfit” children. For
example, Dr. Edward Allred, owner of the largest chain of abortion
clinics in California, is a staunch advocate of abortion as a method of
controlling the population of minority groups:

Population control is too important to be stopped by some right-wing
pro-life types. Take the new influx of Hispanic immigrants. Their lack
of respect of democracy and social order is frightening. I hope I can do
something to stem that tide; I'd set up a clinic in Mexico for free if I
could....When a sullen black woman can decide to have a baby and
get welfare and food stamps and become a burden to all of us it’s time
to stop,36

Most of those who are ideologically committed to population con-
trol, however, are more circumspect in their rhetoric. But there is no
denying the fact that the primary purpose of many “family planning”
groups, such as Planned Parenthood Federation of America, is to pro-
mote a policy of population control. Any health care services it pro-
vides are subservient to that goal.” :

Persons or organizations who advocate coercion, privately or pub-
licly, would certainly not hesitate to conceal or understate the risks of
abortion. Indeed, such population control zealots have frequently

nded the use of dangerous or insufficiently tested birth control

25a

technologies on the grounds that injured women are a “secondary”
concern compared to “overpopulation.” 2

Since PPFA’s organizational mandate is to reduce birth rates here
and abroad, especially among the poor, its “family planning” services
are simply a means to that “all-important” end. It is no wonder, then,
that patients report that Planned Parenthood’s abortion counseling
services are even more biased toward abortion than counseling at
non-PPFA clinics.®®

If a few women, or even 80 percent, suffer minor to severe post-
abortion trauma, population controllers may deem this a small price
to pay for world peace, prosperity, and environmental purity.
Abortion is an essential tool for population control, and many are
willing to promote it even if it means hiding its risks from their
patients.%

83. Zeckman & Warrick, Abortion Profiteers,Chgo. Sun Times (1073)

84. Reardon. op cit. 85. Ibid.

86. Doctor's Abortion Business Lucrative, San Diego Union
(10/12/80) B1:1

87. Jacqueline Kasun, The War against Population (1988). Also
A.Chase, The Legacy of Malthus (1977)

88. Alan Guttmacher, New York Times (2/26/70) 50:3. Also
Mendelsohn, Male Practice (1981) 120.

89. Reardon, op cit. :

90. Hardin, Science (12/68) 1243-8.

Copyright 1996- David C. Reardon,PhD
all rights reserved

Excerpts reprinted by Kansans For Life
with permission of the author 2/13/97
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KANSANS FOR LIFE SUPPORTS SB 234 (PARTIAL-BIRTH ABORTION BAN)

Partial-birth abortions are generally performed in the fifth and sixth months

Eﬁﬁﬁin of pregnancy, and sometimes even later. In a partial-birth abortion, the

Fort Scott abortionist pulls a living baby feet-first out of the womb into the birth
Zgﬁﬁwgamw canal, except for the head, which the abortionist purposely keeps lodged just
Great Bend inside the cervix (the opening to the womb). The abortionist punctures the

Hamilton County
Hanover
Harvey County

base of the skull with a long surgical scissors or other surgical instrument.
He then inserts a catheter into the wound, and removes the baby's brain with

:%ﬁ?n a powerful suction machine, after which he completes the delivery of the now-
utchinson
Independence dead baby.

lola
Jackson County
Johnson County

The abortion industry has manufactured a great deal of misinformation about

Kingman partial-birth abortion, including sweeping assertions that these abortions
Larned are very rare and are performed only when the mother's life is in jeopardy
ﬁ;ﬁmﬁnh and/or the baby suffers from disorders incompatible with sustained life

Liberal outside the womb. Based on interviews with abortionists and other substantial
ﬁzﬁ;ﬁ?y evidence, at least several thousand partial-birth abortions occur annually in
Marion the United States--and the overwhelming majority of these are performed on
McPherson healthy babies of healthy mothers. Dr. Martin Haskell (the author of a paper
x$$LCmmw with -detailed step-by step instructions on how to perform the procedure) has
Olathe admitted that 807 of the partial-birth abortions he performs are "purely

Osage County elective."

Osborne

Ottawa County

Parsons Recently, Ron Fitzsimmons, the executive director of the National Coalition of
;mgﬁémumy Abortion Providers (an organization of 200 abortion clinics) admitted that he
Pratt "lied through my teeth" when he, along with the entire abortion lobby, told
g;ﬁgm the American people that partial-birth abortions were rarely performed and

Scott City done only to save women's lives or in the cases of seriously malformed babies.
Smith County Mr. Fitzsimmons lied because he feared that the truth would hurt the cause of
?gﬂif abortion rights. What are we to conclude from this other than the fact that
Ulysses truth means little to people committed to protecting the abortion industry at

West Washington County11 costs?

Wichita

Wyandotte County

A group of over 400 physician-specialists, including former Surgeon General

I 3
Sﬂjﬁ%ﬁﬁs C. Everett Koop, have formed an organization called the Physicians Ad Hoc
Coalition for Truth (PHACT) in an effort to tell the public the truth about
(12) Chapters

Regional Offices:

partial-birth abortions. They say that "partial-birth abortion is never
medically necessary to protect a mother's health or future fertility. On the

Johnson County KFL contrary, this procedure...can pose a significant threat to both her immediate
10976 W, 74th Ter. health and future fertility."

Shawnee, Ks 66203
Off. (913) 268-8400
FAX (913) 268-8486

Topeka KFL

1005 SW 10th
Topeka, Ks 66604
OFF. (913) 234-3111
FAX. (913) 357-0100

SB 234 prevents a gruesome procedure that is more infanticide than abortion
from being performed on unborn children in the state of Kansas. Even those
who are loathe to bestow personhood on the unborn child should, at the very
least, be incensed at a procedure that is so outrageous that we would not
allow it to be performed on an animal.

Jeanne L. Gawdun

Sedgwick County KFL Lobbyist

2501 E. Central
Wichita, Ks 67214
Off. (316) 687-0088

FAX (316) 687-0303 Kansas affiliate to the National Right to Life Commiti Sen. Federal & State Affairs Comm.
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In Parhul Blrth Aborhon

By Alexander F Mefherell M. D., Ph D., laguna Beath ('II

There are three peculiar things to note about how a partial birth abortion is performed:

,.

In a third trimester pregnancy the position of the baby in the womb is more often than
not in the vertex, or head down, position. This is why most deliveries are done head first.
It is also safest for the baby and the mother. Why then, does the abortionist turn the
baby around in the womb into the double footling position where both feet come out
first?

When a physician operates on a patient the area being operated on is always brought
into view so that the surgeon can see what he or she is operating on. For example, when
doing an appendectomy the abdomen is opened to bring the appendix into view so that
it can be safely removed. Why then, does the abortionist turn the baby around by
grabbing the baby’s leg inside the womb with a clamp and then pull the baby out feet first
exposing every part of the baby except the head, which is the part of the baby that the
procedure is performed upon?

It would seem to be far easier, quicker, and humane to suction out the brains of the baby
by allowing the head to come out first and then to insert the suction cannula through
the top of the baby’s head (through the soft fontanel where the baby skull has not joined.)
Because the abortionist can see better and the route to the mid brain and brain stem is
much more direct, the baby would be essentially dead in one second. This would elimi-
nate the pain and suffering to the baby of having the feet crushed by the clamp used to
pull him or her out feet first, and would save the terrible pain of having the surgical
scissors thrust into the back of the neck and spread to allow the cannula to be driven up
through the base of the skull before the brains can be sucked out. Why go to this
extraordinary effort to keep the head inside the mother when the baby is killed? Answer:
Because the balry would scream.

In the way it is done now the baby screams as soon as the leg is crushed by the clamp —
and continues to scream until the head is evacuated of the brains — but those screams are
silent because the lungs and trachea remain full of amniotic fluid. Sound from the vocal
chords is not generated until air passes by them. This cannot happen until the head comes
out of the birth canal and the baby takes his or her first breath. If the abortionist allows the
head to come out first, the screams of the baby would be too psychologically upsetting to the
mother and the nurses assisting in the procedure. To eliminate the sounds of the screams,

the baby is put through increased torture and the mother’s womb and birth canal are more
traumatized by the process of inserting the forceps into the womb and turning the baby —

just to prevent the baby's screams from becoming audible.
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TESTIMONY
8.B. 230, H.B. 2269, £.B. 234

SENATE FEDERAL AND STATE AFFAIRS COMMITTEE
Thursday, March 13, 1997 - 11:00 a.m. - Room 254-F

KANSAS CATHOLIC CONFERENCE
Beatrice E. Swoopes, Program Coordinator

Chairwoman Oleen, members of the Committee -- my name is Beatrice
Swoopes, Program Coordinator for the Kansas Catholic Conference, which
represents the Roman Catholic Bishops of Kansas. Thank you for the opportunity
to speak to the provisions of the above mentioned bills. My primary focus will be
S.B. 230 and H.B. 2269 which deal with Informed Consent.

The Kansas Catholic Conference supports and encourages the passage of
legislation which will enable women anticipating abortion to be educated and
informed about the medical and psychological consequences of their actions, as
well as feasible alternatives.

A woman deciding whether to carry her baby to term needs the support of
family and needs good information. Oftentimes she has neither. She needs time
to reflect on the medical information available from competent scientific research.
Also she needs to know that the people caring for her at such a traumatic time
are qualified to counsel her and meet her physical needs.

Today many church organizations (including our own) give counseling and
support to concerned pregnant women, but this information may not be readily

accessible at the time of the planned abortion.

Sen. Federal & State Affairs Comm
Date: F~/7-77
Attachment: #//



Testimony 2
March 13, 1687

S.B. 230 and H.B. 2269 which addresse a "woman's right to know" are
good approachs. Either bill would guarantee a woman's thorough understanding
of the physical and mental aspects of the abortion procedure she is
contemplating. 1t would also help alleviate the confusion and the tragic aftermath
of a decision made many times out of fear and panic.

The proposed legislation offers 2 woman a comprehensive package of

services as she faces one of the greatest challenges of her life.

We strongly support $.B. 230 and H.B. 2269.

ol e oo o e e o e

As regards the partial birth abortion ban, the Catholic Bishops of Kansas
have made this one of their largeted legislative objectives. They act in concert
with the United States Bishops in seeking to end this "inhumane abortion
technique that is more like infanticide”.

We strongly urge this committee to vote favorably S.B. 234.
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Senate Hearing Testimony

Regarding Informed Consent Bills

My name is Brad Brown. I am a legislative intern for Senator Nancey Harrington. T am a
law student at the University of Kansas School of Law. My educational background includes an
MBA degree from Purdue University and a management degree from Friends University. I have
no emotional involvement in the subjection of abortion. Although I am a Christian, my personal
religious belief does not condemn legal abortion. I do not believe that legal abortions are a sin or
are immoral. My religious belief neither compels nor opposes these bills regarding informed con-
sent prior to performing abortions. I had devoted almost no consideration to the issues relating to
abortion prior to working in my present position as intern to Senator Harrington. I have never
been involved in any organization or association which supports either a pro-life or pro-choice
position regarding abortion.

My present belief is that determination of the legality or illegality of abortion is a State
function which must weigh the various interests of society; such as, the interest of an individual in
being protected from intrusion by the government, and the government’s responsibility to protect
the health and welfare of its citizens and prospective citizens. The State of Kansas determines
when the killing of another human being constitutes a punishable offense and when it does not.
For example, the right to kill another in self-defense has been recognized since ancient times. The
statutory recognition of a woman’s right to an abortion when her life is threatened by her unborn
child is an extension of this right. This determination of the legality of killing is properly a func-
tion of the legislature. This determination necessarily must be based on the various beliefs and
interests of the citizens constituting the State of Kansas, as well as the possible economic and so-
cietal effects of the decision.

As part of my function as an intern, I have been assigned the task of researching the in-
formed consent requirement in the proposed bills. T have researched the constitutionality of the
proposed bills, performed a personal public opinion survey to give an indication of the likely re-
ception of the bill by the public, and developed a model to estimate the likely economic effect of

the bill on the State of Kansas. My conclusion is that the proposed informed consent bills are well

1
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within present constitutional limits, that an informed public is likely to support or at least not op-
pose, the proposed bills, and that these bills would increase the State Domestic Product by an es-
timated $10,912,500 per year per year as of 2015 for a period of approximately 35 years and
negatively impact abortion providers by $400,000 per year by 1998.

Constitutionality

My research regarding constitutionality has consisted of reviewing several hundred of the
3,931 citations to Roe v. Wade, 410 U.S. 113 (1973) as of February of this year. I have exam-
ined all of the Kansas cases which have cited Roe. I have also examined several hundred of the
779 secondary sources, such as law reviews and law reports, that have cited Roe. The citations
that I did not examine were those in reference to issues in Roe that are unrelated to abortion. My
research also included a personally conducted survey of a convenience sample of twelve females
who self-identify as “strongly pro-choice” regarding their support or opposition to the provisions
of the informed consent bills.

The conclusion that I have reached is that the present informed consent bills are well
within the limits of constitutionality as presently determined by the United States Supreme Court
in regard to abortion. “Roe did not declare an unqualified ‘constitutional right to an abortion” . .

.7 Planned Parenthood v. Casey, 505 U.S. 833, 874 (1992). Subsequent to viability, the State

can regulate abortion in any manner even to the extent of completely prohibiting abortions except
in cases which threaten the life or health of the mother. Id. at 870. In 1992, the United States
Supreme court decided in Casey to expressly overrule the trimester framework established by
Roe, and established that the State has an interest in its prospective citizens represented by pre-
viable fetuses, see id. at 881, and declared that “[n]ot all burdens on the right to decide whether to
terminate a pregnancy will be undue,” id. at 876.

Regulations which are designed to persuade a woman to choose childbirth over abortion
are not an undue burden. See id. at 877-78. The Supreme Court expressly overruled the earlier

cases Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416 (1983) and Thorn-

burgh that had prohibited requirements to provide truthful information to women seeking abor-
tions. Casey at 882. The requirement that a licensed physician provide the information personally
was held not to be a substantial burden. Casey at 884-85. A twenty four hour waiting period
does not constitute an undue burden even when it requires women who live in remote parts of a

state to make two trips to an urban provider and exposes them to “the harassment and hostility of
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anti-abortion protesters demonstrating outside a clinic.” Casey at 885-86. The Supreme Court
also determined that a 48 hour waiting period is constitutional for minors and suggested in dicta

that even a five day waiting period would not be a substantial burden. Hodgson v. Minnesota,

497 U.S. 417, 449 (1990). See also Casey, at 895. A State requirement of written informed con-

sent prior to abortion is constitutional. Casey at 881.

Regulations designed to foster the health of a woman seeking an abortion are valid even if
they have an incidental effect of making it more difficult or expensive to procure an abortion. Ca-
sey at 874. Regulations requiring the collection and reporting of data that are reasonable directed
to the preservation of maternal health are constitutional even when they result in some increased

cost of abortions. Danforth, 428 U.S. at 80. See also Casey at 900-01. The requirement that

viability tests be conducted in a hospital prior to an abortion is constitutional. Webster v. Repro-

ductive Health Services, 492 U.S. 490, 515 (1989). The State can also establish a rebuttable pre-

sumption that a fetus is viable at 20 weeks gestational age, after which time a physician is required
to rebut the presumption of viability by medical tests prior to performing an abortion. Webster at
515. The State can also require that pre-viability abortions be performed in a licensed medical

facility. Simopoulos v. Virginia, 462 U.S. 506, 516-17 (1983).

In conclusion, the provisions of the Kansas informed consent bills are well within the con-
stitutional limits presently established by the United States Supreme Court. Roe v. Wade repre-
sented the high water mark for abortion rights. Virtually every subsequent Supreme Court deci-
sion has resulted in a retreat from the provisions of Roe, not necessarily as a result of a funda-
mental change in philosophy regarding abortion, but in an apparent attempt to return power back

to the states that had been usurped by Roe. In Casey, Justice O’Connor made a seemingly stri-

dent defense against overruling Roe on the grounds of stare decisis, that is, the doctrine that pre-
vious decisions should be left standing, 505 U.S. at 864-65, but Justice Blackmun in his concur-
rence noted that four Justices are waiting for the one additional vote necessary to overrule Roe in
its entirety, 505 U.S. at 923, and return the power to the States to completely regulate abortion
even prior to viability.

Public Opinion

The result of the survey of females self-identifying as “strongly pro-choice,” indicates that
even though the provisions of the informed consent bills may result in some women choosing not

to complete their intended abortion, the decision to have an abortion is of such a serious nature
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and tends to be made under conditions of such extreme emotional stress that a woman should be
required to take time to contemplate her decision. I conducted this survey by personally contact-
ing a convenience sample of forty five women between the ages of twenty-two and thirty that are
presently attending the University of Kansas School of Law. I asked these women how they
would characterize themselves in regard to their position on abortion. Thirty three women iden-
tifying themselves as “pro-life,” “neutral,” or “moderately pro-choice” were not selected for this
survey. Twelve women self-identifying as “strongly pro-choice” were selected for further discus-
sion regarding their position on the proposed informed consent bills. No one identifying as
“strongly pro-choice” was excluded from the survey and no attempt was made to bias the selec-
tion of the sample. Every single participant of the “strongly pro-choice” sample responded that
they did not oppose an eight hour waiting period even if it required the women to make two visits
on different days, even for women living in rural areas, and even if the intended purpose of the
informed consent provision was to reduce the number of abortions being performed.

Although the size of this sample is small, the deliberate sampling bias resulting from tak-
ing the sample in the traditionally liberal environment of a law school and sub-selecting to a
population self-identifying as being likely to oppose legislation placing restrictions on abortion
access, supports a conclusion that the majority of the population of the State of Kansas is likely to
either support or not oppose the proposed informed consent legislation. It is likely that the only
opposition to this legislation will come from abortion providers whose revenues may be adversely
affected by this legislation.

Economic Effect on Kansas

My estimation of the economic effect of these proposed bills is based on a simple model
using readily available information. This model predicts that this bill would increase the State
Domestic Product by $10,912,500 per year per year as of 2015 and negatively impact abortion
providers by $400,000 per year by 1998. No other affected groups have been identified.

The increase in State Domestic Product per year per year is estimated by multiplying the
present $21,825 Kansas annual per capita income figure reported in the 1997 World Almanac by
500 persons, the number of abortions per year estimated to be avoided as a result of this bill. This
figure of 500 persons is determined by multiplying 5,000 which is an estimate of the number of
abortions performed per year in Kansas by 10% which is the estimated number of abortions that

will be avoided per year as a result of the proposed legislation.
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This is a simple and conservative model. Tt ignores the effect of emigration and immigra-
tion. It ignores the time value of money. It ignores childhood mortality. It ignores possible fun-
damental changes in birth rates or utilization rates of abortion providers. Tt discounts income of
the putative citizen until age eighteen. The figure of 500 persons is suspect since both the number
of annual abortions and the prospective percentage of avoided abortions are speculative; however,
the figure is expected to be close enough to identify the magnitude of the effect on State Domes-
tic Product. That is, it is unlikely that there are more than 10,000 or less than 2,500 abortions
performed in Kansas per year. It is also unlikely that the proposed legislation will avoid more
than 20% or less than 5% of the number of abortions performed per year. Consequently, the ef-
fect on State Domestic Product is unlikely to be more than $20 million or less than $5 million per
year. This figure is estimated per year per year because the income resulting from these individu-
als will be cumulative over the estimated working life of these individuals.

Per capita income is used as a basis for this model because the majority of these individu-
als are likely to be born into middle and upper class families. Available information suggests that
the cost of abortion is high enough that lower income mothers are unlikely to be affected substan-
tially by this legislation. In addition, Kansas has held illegitimate children equal to legitimate chil-
dren as a matter of law since 1898. Consequently, illegitimate children have the same income and
employment opportunities as legitimate children. Furthermore, it is speculated that abortions are
disproportionately obtained by urban mothers relative to rural mothers while urban per capita in-
come is higher than rural per capita income supporting an assumption that these individuals are
likely to have an average income at least equivalent to per capita income. This use of per capita
income is also supported by the fact that Kansas has traditionally had unemployment rates in the
range of 4.4% which is considered full employment. As a State, it is sparsely populated and has
considerable demand for workers. Thus, these individuals will presumably be able to participate
fully in the economy of the State.

The negative impact to abortion providers is estimated by multiplying the 500 persons
identified above by $800 which is the estimated average cost per abortion. This estimate is also
subject to similar errors as above. The negative impact to abortion providers is estimated per year

since the revenues lost as a result of the avoided abortions is non-cumulative.

/12-8



&

N

LS

i
‘.'\"‘&f"{"
Roan sy

I

WASHBURN UNIVERSITY
School of Law

nE

To: Federal & State Affairs Committee
Senator Oleen, Chair
Senator Harrington, Vice-Chair
Senator Becker
Senator Bleeker
Senator Schraad
Senator Vidrisksen
Senator Jones
Senator Biggs
Senator Gooch

From: Jalen 0O’Neil
Vis. Assoc. Professor of Law

Date: March 13, 1997

Re: Oppeosition to SB 230 &
HB 2269

Dear Senators:

When I first heard of Senate Bill 230 and House Bill 2269, I
was inclined favorably towards them, as they were explained as
bills that would ensure that a woman was given full accurate
information about her wvarious legal options when faced with an
unwanted or dangerous pregnancy. This would accord with the basic
principles of biocethics, one of the courses I teach at Washburn Law
School. Upon reading the bills, however, I found that they are
designed to have the opposite effect. Passage of either of these
bills will result in fewer women having full information of the

options available to them when faced with an unwanted or dangerous

pregnancy. Sen. Federal & State Affairs Comm.
Date: 3-/3 47
Attachment: #/3

1700 SW College Avenue ¢ Topeka, Kansas 66621-1140 * 913923141060
FAX 91392328087



The bills would act as a sort of government-forced "slow-down
strike" against abortion providers. In requiring that a physician
orally inform a woman, in person, eight hours before an abortion
about a varied mass of information, the bills ensure that many
fewer abortions will be performed, at much higher cost. This
limits the procedure to wealthy women, or to women impregnated by

wealthy men, taking us back to the status quo of thirty years ago.

The bills are especially discriminatory against poor rural
women because they will absolutely be faced with at least one over-
night stay. This will often be an unsurmountable burden for a poor
working woman who must arrange for child care and absence from her
job. If she is in the type of abusive situation the United States
Supreme Court recognized in Casey, she will not, in some

situations, be able to keep her decision confidential.

The irony of these bills are that they work against all that
a bioethicist would wish. A bioethicist would hope that if an
abortion is sought, that it would be done as early in the pregnancy
as possible, both for the sake of the mother’s health, and from
respect for the fetus. Bioethicists genérally' see tremendous
differences in the loss of potential human life at different times
throughout the pregnancy. An average woman without birth control
will conceive at least 100 times in her 1life. That is a very

different figure from the approximately 60 embryos that will
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actually implant in her uterine wall. That, again, is different
from the approximately ten fetuses to reach "viability," which is
still again different from the approximately five babies actually

born alive. See Furrow, et al., Bioethics: Health Care Law and

Ethics 42-45 (West 1991 & 1996 Supp.).

When poor rural women are told on the phone that they must
come to the abortion provider and receive state-mandated education
personally from a physician, and that they then face at least an
overnight stay, they will most likely take one of two paths. One
woman, in spite of all obstacles and possible abuse and lack of
confidentiality, will, despite great burden to herself, somehow
come up with the additional money to provide for her absence from
work, for child care, for increased expense of the abortion, and
for overnight accommodations. Anyone who has seen such a woman try
to fit in even a dental appointment knows, however, that she will

not be able to overcome this burden in a short amount of time.

Another woman faced with the same burden will simply give up
and conclude that the state has de facto outlawed abortion for
someone in her situation. This, of course, is the true purpose of
these bills. But forcing a woman to "choose" not to have an
abortion in this way violates fundamental precepts of bioethics.
Her "choice" will not be a true choice; nor will it be an informed

choice.
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Our present informed consent law on abortion, K.S.A. 65-6706,
strikes a good balance in that it gives the woman the information
she needs to make an informed decision, but does so in a way that
allows her to maintain confidentiality and actually obtain a legal

abortion if that is her ultimate decision.

I support K.S.A. 65-6706 as a reasonable interpretation of
United States Supreme Court decisions that is unlikely to lead to
litigation and adheres to the basic principles of bioethics.

Thank you for your consideration.

Very truly yours,

alen O’'Neil

Vis. Assoc. Professor of Law
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Testimony of Rachael K. Pirner, attorney at law, before the
Federal and State Affairs Committee March 13, 1997

Re: SB 230

Sec. 7 In addition to whatever remedies are available under the common or statutory law
of this State, failure to comply with the requirements of this Act shall:

(a) Provide a basis for a civil malpractice action. Any intentional violation of this Act
shall be admissible in a civil suit as prima facie evidence of a failure to obtain an
informed consent. When requested, the court shall allow a woman to proceed using
solely the woman’s initials or a pseudonym and any close any proceeding in the case and
enter other protective orders to preserve the privacy of the woman upon whom the
abortion was performed.

Currently, Kansas common law clearly recognizes the doctrine of
informed consent. Except in unusual, limited circumstances, every person
has a right not to be touched or treated medically. Cruzan v. Director,
Missouri Department of Health, 110 S. Ct. 2841 (1990). Further, at
common law, the Kansas Supreme Court recognized: “Anglo-American
law starts with the premise of thorough going self determination. It
follows that each man is considered to be master of his own body, and he
may, if he be of sound mind, expressly prohibit the performance of life-
saving surgery or other medical treatment.” Natanson v. Kline, 186 Kan.
393 (1960). ! Other Kansas cases clearly establish that the failure to
adequately inform a patient about the nature and risk of a procedure forms
the basis for the patient to bring a medical malpractice action against the
health care provider. Funke v. Fieldman, 212 Kan. 524 (1973)2;Leiker V.
Gafford, 245 Kan. 325 (1989).°

With this well established case law in place it is readily apparent that this
particular provision of SB 230 is in the nature of a penalty. I caution this
committee that severe and/or excessive penalties violate the 14th
amendment to the United States Constitution as confiscatory and
unreasonable. In all respects a penalty is unconstitutional where it
subjects an individual to an arbitrary and unreasonable exercise of the
powers of government by assessing a penalty greatly out of proportion to
the actual damages sustained. In this instance, it is made clear, by the
duplicative nature of recovery and the specific identification of the

' A copy of the Natanson decision is attached hereto for convenience, as is a summary of the case.
A copy of the Funke decision is attached hereto for convenience, as is a summary of the case.
* A copy of the Leiker decision is attached hereto for convenience, as is a summary of the case.

Sen. Federal & State Affairs Comm.
Date: 8-¢3 -7
Attachment: # /42



(b)

abortion procedure that this bill penalizes the physician who performs
abortions. This civil liability section is punitive and intended to intimidate
doctors, thereby discouraging them form doing abortions. It shows that
the real purpose of SB 230 is not to improve the process by which women
decide whether to terminate a pregnancy, but to prevent the women of
Kansas from being able to exercise a constitutionally protected right by
attempting to drive providers out of business.

Provide a basis for professional disciplinary action under the Kansas healing arts

act(sic).

(©)

The Board of Healing Arts is empowered to investigate and discipline certain
health care providers essentially for fraud, or misrepresentation in certain
instances, an act of professional incompetency, unprofessional conduct and
fraudulent or false advertising, conviction of certain crimes, unlawful drug
distribution or substance addiction, violation of the Healing Arts Act and some
other circumstances. This bill proposes to legislate information which must be
distributed to a woman prior to the time that she obtains an abortion. This
information may or may not be proper, enough or too much under the particular
circumstances of a given case. Physicians are required to go to medical school to
make these decisions and they are governed by rules of professional conduct.
This provision is not directed at ensuring that the public is “protected against
unprofessional, improper, unauthorized and unqualified practice of the healing
arts and from unprofessional conduct by persons licensed to practice. . .” in
Kansas. K.S.A. 65-2801. Rather, this portion of the bill clearly singles out those
physicians who provide abortion services and as such this provision amounts to
little more than a near naked attempt to single out those doctors who provide
abortions for disciplinary action.

Provide a basis for recovery for the woman for the death of her unborn child,

whether or not the unborn child was viable at the time the abortion was performed or was
born alive.

SB 230 permits a woman who has received an abortion in violation of the
mandatory delay and biased counseling requirements to maintain an action for
wrongful death, “whether or not the unborn child was viable at the time the
abortion was performed.” Adoption of this provision would permit wrongful
death actions in the context of abortion that are not allowed for any other tort
resulting in the death of a fetus.
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The Kansas Supreme Court has ruled that wrongful death actions may be
maintained for causing the death of a viable fetus.* For purposes of first degree’
murder, “human being” does not include a viable fetus.  Adoption of the
wrongful death provision in SB 230 would therefore represent a significant shift
in public policy in Kansas.

* Wrongful death actions are allowed when a third party’s actions cause a viable fetus’ stillbirth. Hale v.
Manion, 368 P.2d 1, 3 (1962). An unborn unviable fetus is not a person within the wrongful death statute;
viability is a condition precedent to liability for wrongful death. Humes v,. Clinton, 792 P.2d 1032 (1990).
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Case Summary
Natanson v. Kline, 186 Kan. 393, 350 P.2d 1093 (1960)

In Natanson, the plaintiff was overradiated during her
radiation therapy for cancer. As a result of the overradiation,
the entire chest, skin, cartilage and bone in the areas radiated
were completely destroyed. The evidence demonstrated that the
plaintiff and her husband were not informed by the defendant of any
risk associated with cobalt radiation. The jury granted a verdict
in favor of the defendant. Plaintiff appealed.

The Kansas Supreme Court granted plaintiff a new trial and
ocutlined the parameters of the informed consent doctrine in Kansas.
The Court noted that the doctor and his patient have a fiduciary
relationship, and the doctor has an obligation to make a full and
frank disclosure to the patient of all pertinent facts related to
his illness. Natanson, 186 Kan. at 403-04.

The Court then stated that anglo-American law starts with the
premise of self-determination, which means that each person of
sound mind is the master of his own body and may expressly prohibit
the performance of life-saving surgery or other medical treatment.
Natanson, 186 Kan. at 406-07. Because of self-determination, the

law prohibits a doctor, through artifice or deception, to
substitute his own judgment for that of his patient. Natanson, 186
Kan. at 407. Based upon these principles, the patient must give

informed consent.
Moreover, the Court stated that:

So long as disclosure 1s sufficient to insure an
informed consent, the physician’s choice of possible
courses should not Dbe called into question 1f it
appears, all clrcumstances considered, that the
physician was motivated only by the patient’s best
therapeutic interests and he proceeded as competent
medical men would have done in a similar situation.

Natanson, 186 Kan. at 409-10.
Then the Court specifically held:

At the time the appellant went to Dr. Kline as a
patient, there was no immediate emergency concerning the
administration of cobalt irradiation treatment such as
would excuse the physician from making a reasonable
disclosure to the patient. We think upon all of the
facts and circumstances here presented, Dr. Kline was
obligated to make a reascnable disclosure to the
appellant of the nature and probable consequences of the
suggested or recommended cobalt irradiation treatment,
and he was also obligated to make a reasonable
disclosure of the dangers within his knowledge which
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were incident to, or possible in, the treatment he
proposed to administer.

Upon the record here presented, Dr. Kline made no
disclosures to the appellant whatever. He was silent.
This is not to say that the facts compel a verdict for
the appellant.

Natanson, 186 Kan. at 410.

The Court also held that the physician must disclose in simple
and understandable language the following items:

1. The nature of the ailment;

2. The nature of the proposed treatment;

34 The probability of success or of alternatives; and

4, Perhaps the risks of unfortunate results or unforeseen

conditions within the body.
Natanson, 186 Kan. at 410.
The Court then reversed the district court because it did not

instruct on the doctor’s failure to inform his patient. Natanson,
186 Kan. at 411.
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Natanson v. Kline

No. 41,476

Irata Natanson, Appellant, v. Joun R. Kuine and St. Francrs
Hosprtar anp ScHooL oF NursivG, Inc., Appellees.

(350 P. 2d 1093)

SYLLABUS BY THE COURT

Prysicians anD Surceons—Action for Malpractice—Injury Resulting from
Radiation Therapy—Evidence Failed to Establish Negligence as a Matter
of Law. In an action for damages founded on malpractice against a hospital
and the physician in charge of its radiology department to recover for in-
juries sustained as a result of radiation therapy with radioactive cobalt, al-
leged to have been given in an excessive amount, it is held: As more particu-
larly set forth in the opinion, the evidence did not establish negligence
against the defendants as a matter of Jaw.

TriaL—Procedure—Instructions. The code of civil procedure requires the
trial court to give general instructions to the jury, with or without request
having been made for the same (G. S. 1949, 60-2909, Fifth). Under this
provision of the code the court must define the issues and state at least gen-
erally the law applicable thereto.

Prysicians aND SURGEONS—Duty to Instruct on Law of Case. In an action
for damages founded on malpractice, upon request it is the duty of the trial
court to instruct the jury with respect to the law governing the case, ex-
plaining the precise questions at issue upon which there has been evidence
presented.

SameE—Extent of Physician’s Duty to Advise Patient. Where no immediate
emergency exists, a physician violates his duty to his patient and subjccts
himself to liability for malpractice, upon facts and circumstances more par-
ticularly set forth in the opinion, if he makes no disclosure of significant facts
within his knowledge which are necessary to form rhe basis of an intelligent
consent by the patient to proposed cobalt irradiation treatment.
Sase—Physicians Subject to Doctrine of Respondeat Superior. Physicians,
like other persons, are subject to the doctrine of respondeat superior. Where
the physician has the actual or potential right to control the servant, the
doctrine applies whether the person administering the treatment, or having
a part therein, be a layman, a physician or a nurse.

SAME — Injury from Cobalt Irradiation — No Presumption of Negligence.
Where a patient suffers injury from cobalt irradiation therapy, no presump-
tion of negligence of the physician is to be indulged from the fact of injury
or adverse result of his treatment of the patient.

Appeal from Sedgwick district court, division No. 1; War. C. KanpT, judge.

Opinion filed April 9, 1960. Reversed with directions.

Wayne Coulson, of Wichita, argued the cause, and Homer V. Gooing, Paul

R. Kitch, Dale M. Stucky, Donald R. Newkirk, Robert J. Hill, Gerritt H. Worm-
houdt, Philip Kassebaum, John E. Rees, Robert T. Cornwell and Willard B.
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Thompson, all of Wichita, were with him on the briefs for the appellant; Hugo
T. Wedell, of Wichita, of counsel.

William Tinker, of Wichita, argued the cause, and Cetto McDonald, Arthur
W. Skaer, Hugh P. Quinn, William Porter, Alvin D. Herrington, Darrell D,
Kellogg, Richard T. Foster, W. D. Jochems, ]. Wirth Sargent, Emmett A. Blaes,
Roetzel Jochems, Robert G. Braden, ]. Francis Hesse, James W. Sargent, Stan-
ley E. Wisdom, Vincent L. Bogart, Cecil E. Merkle, John W. Brimer and Harry
L. Hobson, all of Wichita, were with him on the briefs for the appellee, St,
Francis Hospital and School of Nursing, Inc.

W. A. Kahrs, of Wichita, argued the cause, and Robert H. Nelson and H. W, -

Fanning, both of Wichita, were with him on the briefs for the appellee, John
R. Kline.

The opinion of the court was delivered by

SCHROEDER, J.: This is an action for malpractice against a hospital
and the physician in charge of its radiology department to recover
for injuries sustained as the result of radiation therapy with radio-
active cobalt, alleged to have been given in an excessive amount.

The plaintiff (appellant), Irma Natanson, suffering from a cancer
of the breast, had a radical left mastectomy performed on May 29,
1955. At the direction of Dr. Crumpacker, the surgeon who per-
formed that operation, the plaintilf engaged Dr. John R. Kline, a

-radiologist, for radiation therapy to the site of the mastectomy and
the surrounding areas.

Dr. Kline, a licensed physician and specialist in radiation therapy,
was head of the radiology department at St. Francis Hospital at
Wichita, Kansas. The plaintiff seeks damages for injuries claimed
to have been sustained as a result of alleged acts of negligence in
the administration of the cobalt radiation treatment. Dr. Kline and
the hospital were named as defendants (appellees).

The case was tried to a jury which returned a verdict in favor
of both defendants. The plaintiff's motion for a new trial having
been denied, this appeal followed specifying various trial errors.

The questions controlling the decision herein relate to the giving
of instructions by the trial court.

It will be unnecessary to relate in detail all the facts presented
by the evidence as abstracted, consisting of more than three hundred
pages, to dispose of the issues on appeal. _

The jury was submitted two special questions. In the first it
found that the defendants were not guilty of any act or aC’E.S of
negligence which were the proximate cause of plaintiff’s injury-
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The jury having found in the negative on the first, the second
question required no answer.

It must be conceded, insofar as the evidence is concerned, that
all presumptions are, and must be, in favor of the verdict. All issues
of fact have been resolved in favor of the defendants. (Lord v.
Hercules Powder Co., 161 Kan. 268, 167 P. 2d 299; and Beye v.
Andres, 179 Kan. 502, 296 P. 2d 1049.)

The appellant contends, however, the uncontradicted evidence
shows the defendants negligent as a matter of law.

Dr. Kline was called by the plaintiff to testify in the trial court
and in great detail counsel examined Dr. Kline to educate the
court and jury concerning cobalt radiation therapy in the treatment
of cancer. A short summary in rough will serve as a basis for
further discussion.

The purpose of any irradiation therapy is to destroy tissue. The
theory of destruction of cancer by irradiation therapy is that when
treatment is given in a series of doses (fractionation in medical
terms ), the greater ability of normal tissue to recover fromn irradia-
tion effects enables it to survive while the cancerous tissue is de-
stroyed.

Dosages of irradiation are expressed in roentgen. All forms of
irradiation have some point of maximum, or one hundred per cent,
dosage and diminish as they penetrate deeper into the body. In the
case of X rays the point of maximum dosage is in the skin. In the
case of cobalt irradiation the maximum dosage is received at a
point about five millimeters beneath the outer surface of the skin.
The primary advantages of cobalt irradiation over X ray irradiation
are deeper penetration and less skin injury. The amount of X ray
which can be administered is governed in a large measure by the
amount which the skin can tolerate. The amount of cobalt irradia-
tion which can be administered is governed by the tolerance of the
tissues lying five millimeters below the outer surface of the skin.

By “equilibrium” dose in relation to radioactive cobalt is meant
the maximum dose, which occurs about five millimeters below the
outer surface of the skin. “Tumor” dose means the quantity received
at the known or assumed depth of the tumor.

Dr. Kline ordered the administration of cobalt irradiation for the
appellant in “routine fashion.” To him and to his assistant, Dr.
Somers, this meant a tumor dose of 4,400 roentgen delivered to the

supraclavicular area in a period of sixteen days. For this purpose:
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the tumor was assumed to extend from outer surface in front to
outer surface behind. “Routine fashion” also meant a dosage of
4,800 roentgen delivered over the outer two centimeters of the re-
mainder of the left chest from a point at the rear portion of the left
side of the patient’s body around past the breast bone in a period
of twenty-three days. It also meant an approximately equal dosage
to the outer two centimeters over the breast bone including the
chain of lymph nodes running longitudinally along each side of the
breast bone.

Material to further discussion is the fact that the prescription or
outline of treatment called for 4,800 roentgen to be delivered to the
_outer two centimeters of the chest wall. It also directed that this
treatment be delivered by means of a rotating beam. According
to the testimony of the appellant’s husband the rotational equipment
had not been installed and ready for use at the time of the appel-
lant’s first treatment. It was installed and ready for use soon there-
after.

A radiologist, who administers cobalt irradiation treatment with
rotational equipment, must have the assistance of a specialist in
physics. Dr. Kline’s assistant was a hospital employee by the name
of Darter who determined by necessary computations how to ad-
minister the desired quantity of radiation, ordered by Dr. Kline,
by means of a moving beam. Darter had graduated from Wichita
University with a B. S. degree the preceding spring and had a six
months’ special course on irradiation therapy at Massachusetts In-
stitute of Technology. His actual experience with radioactive cobalt
therapy began with the installation of the unit at the St. Francis
Hospital on January 29, 1955, some four months before the appel-
lant’s treatment began. _

Highly summarized, the evidence upon which the appellant re-
lies is that the radioactive cobalt beam was delivered at an angle
to the chest wall in an effort to avoid injury to the lungs. In mak-
ing the calculations to achieve the tumor doses (one and one-half
to two centimeters deep), the equilibrium doses (five millimeters
deep) were not calculated by Darter. \ ,

Dr. Paul A. Roys, an assistant professor of physics at Wichita
University, who was a specialist in the fleld of nuclear physics of
which radiation physics is a part, was called to testify concerning
his calculations of the roentgen delivered to various part

S of theé

appellant’s chest wall in accordance with the time chart and dosages,
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administered to the appellant as a result of Darter’s calculations.
From Dr. Roys™ calculations the equilibrium doses administered
at several segments of the chest wall were from 5,670 roentgen to
6,260 roentgen at a depth of five millimeters. It was in these seg-
ments where the appellant’s injuries were sustained.

Dr. Kline had previously testified that the soft tissues of the
chest wall could tolerate about 5,000 roentgen in twenty-four
or twenty-five days; that the cartilage could tolerate about 5,500
roentgen over a period of twenty-eight days, and ordinarily bone
would stand a larger amount. The appellant argues the effect
upon her of the administration of amounts ranging from 5,670
roentgen to 6,280 roentgen certainly corroborates Dr. Kline’s tes-
timony. The entire chest, skin, cartilage and bone were com-
pletely destroyed in those areas.

There was other evidence which contradicted the appellant’s
theory, however. When Dr. Kline was called as a witness on his
own behalf, he stated the prescribed dosage of 4,400 roentgen was
intended as a minimum dosage, and was the smallest dosage which
would be effective and had to be given, even though he knew
that portions of the chest would receive a much higher dosage.
He testified that a doctor has to take a chance in the treatment
of cancer, that he knew there was danger of injury from such )
treatment, but that he took a calculated risk. This risk is deter-
mined to a large extent by the tolerance of the individual con-
cerned. Some patients have a much higher tolerance than others,
He further testified that he had treated approximately seventy-five
breast and cancer cases since the treatment of the appellant, all
of which were treated in the same manner with the same number
of roentgens directed to be given.

Dr. Hare, a radiologist from Los Angeles, was called to testify
for the appellees. He said that for five years he had been using
6,000 roentgen up to 9,000 roentgen on the treatment of cancer
cases.

At the time treatment started the appellant had an ulcer about
the size of a quarter under her left arm which remained from the
mastectomy. It had not stopped draining. After treatment started
the drainage increased and, according to the appellant, she under-
stood the treatment was to shrink the area but instead it seemed
to be growing larger.,

ere is no issue presented by the record as to the relationship
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between Dr. Kline and the St. Francis ‘Hospital. The petition
pleaded that the defendants were engaged in a joint adventure or
in the alternative that the defendant physician was acting within
the scope of his employment as agent, servant and employee of
the defendant hospital. The answer of the defendant hospital ad-
mitted that the defendant physician “was in charge of its radiology
department.” Moreover, the pleadings raised no issues between
the defendants.

Upon the foregoing evidence on the state of the record presented
herein, it cannot be said the appellees were guilty of negligence as
a matter of law. At best it may be said, upon all the facts and
circumstances presented by the record, there was evidence from
which a jury could find that the proximate cause of the appellant’s
injury was the negligence of the defendants. On the other hand
a jury, properly instructed, would be justified in finding for the
appellees.

We shall next consider whether the jury was properly instructed.

The code of civil procedure requires the court to give general
instructions to the jury, with or without request having been made
for the same. (G. S. 1949, 60-2909, Fifth.) This provision has fre-
quently been interpreted to require the court to define the issues
and state at least generally the law applicable thereto. (Bushey v,
Coffman, 109 Kan. 652, 201 Pac. 1103: Knox o. Barnard, 181 Kan.
943, 317 P. 2d 452; and Schmid v. Eslick, 181 Kan. 997, 317 P. 2d
439.) The trial court in summarizing the pleadings for the jury in
its instructions was quite brief. Aside_from gencral factual recita-
tions the material portions of this summarization given in instruction
No. 1 are as follows:

“In this case the plaintiff Irma Natanson . . . alleges . . . that
Dr. Kline and personnel of St. Francis Hosnital administered to the plaintiff
a series of cobalt radiation treatments in such a ncaligent manner that the skin,
flesh and musc'es beneath her left arm slonghed away and ribs of her left chest
were so burned that they became necrotic, or dead:

“The defendants then fled their answers in the case in which they allege
that the treatments were properly administered and that they were not guilty
of any negligence toward the plaintiff.” (Emphasis added.)

Then followed the usual instruction (No. 2) that the foregoing
statement taken from the pieadings set forth the various claims and
contentions of the parties against each other, and that such claims
and contentions are to be considered only as they may have been
proved by evidence presented during the trial of the case.
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Instruction No. 3 reads in part:

“This is a lawsuit based upon negligence. In the conduct of human affairs,
the law imposes upon us the obligation to use due and proper care to avoid
hurt or injury to others. Thus, negligence may be defined as a violation of
the duty to use due and proper care. The term, ‘duec and proper care’ means,
in this case, such care as medical specialists in radiology in this community
would ordinarily and reasonably use under the same or similar circumstances.”

The court then instructed that negligence is never presumed—it
must be proved by a preponderance or greater weight of the evi-
dence; it defined preponderance or greater weight of the evidence
and instructed that negligence may be established by circumstantial
evidence.

Instruction No. 4 given by the court reads:

“The law does not require that treatments given by a physmlan to a patient
shall attain nearly perfect results. He is not responsible in damages for lack
of success or honest mistakes or errors of judgment unless it be shown that he
did not possess that degree of learning and skill ordinarily possessed by
radiologists of good standing in his community, or that he was not exercising
reasonable and ordinary care in applying such skill and learning to the treat-
ment of the patient. And if among radiologists more than one method of
treatment is recognized, it would not be negligence for the physician to have
adopted any of such methods if the method he did adopt was a recognized
and approved method in the profession at the time and place of treatment.”

On this appeal the court is not concerned with the general instruc-
tions on negligence or instruction No. 4, which correctly states the
law. The cases upon which the appellees rely to substantiate these
instructions are sound law. (Erastus Tefft v. Hardin H. Wilcox, 8
Kan. 46; Sly v. Powell, 87 Kan. 142, 123 Pac. 881; Paulich v. Nipple,
104 Kan. 801, 180 Pac. 771; James v. Grigsby, 114 Kan. 627, 220 Pac.
967; Riggs v. Gouldner, 150 Kan. 727, 96 P. 2d 694; Cummins v.
Donley, 173 Kan. 463, 249 P.2d 695; and Goheen v. Graber, 181
Kan. 107, 309 P. 2d 636.)

The amended petition pleaded neghO‘ence in eight specific par-
ticulars, one or more of which presented issues which the jury was
required to determine on the basis of the evidence presented. It
was proper for the trial court to exclude those specific allegations
of negligence enumerated in the amended petition concerning
which there was no evidence, but it should have set forth those
specific allegations of negligence concerning which there was evi-
dence. The general summarization, consisting of the italicized
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portion of instruction No. 1 heretofore quoted, was insufficient to

meet this obligation of the trial court.

The answers filed by both of the defendants in the lower court
denied the specific allegations of negligence alleged in the amended
petition and pleaded “the plaintiff assumed the risk and hazard of

said treatment.”

One of the alleged grounds of negligence, concerning which there
was evidence before the jury, was that Dr. Kline failed to warn
the appellant the course of treatment which he undertook to ad-
minister involved great risk of bodily injury or death.

The appellant requested and the trial court refused to give the

following instruction:

“You are instructed that the relationship between physician and patient is
a fiduciary one. The relationship requires the physician to make a full dis-
closure to the patient of all matters within his knowledge affecting the inter-
ests of the patient. Included within the matters which the physician must
advise the patient are the nature of the proposed treatment and any hazards
of the proposed treatment which are known to the physician. Every adult
person has the right to determine for himself or herself whether or not he will

subject his body to hazards of any particular medical treatment.

“You are instructed that if you find from the evidence that defendant
Kline knew that the treatment he proposed to administer to plaintiff involved
hazard or danger he was under a duty to advise plaintiff of that fact and if you
further find that defendant Kline did not advise plaintiff of such hazards then

defendant Kline was guilty of negligence.”

There was evidence from which the jury could have found
that the appellant fully appreciated the danger and the risk of the
radiation treatment. The appellant’s husband testified:

“Q. Yes, how did it happen you went there for the conference with Dr.
Kline?
“A. We, of course, made a periodic visit to Dr. Crumpacker after the
operation, and he told us that as a precautionary measure Mrs. Natanson
should go to the St. Francis Hospital and take the cobalt treatment. He
explained to us that the cobalt was a new therapy; that it was much more
powerful than the x-ray they had used previously. He suggested we see

Dr. Kline.”

On cross examination he testified:
“Q. Just a question or two. Mr. Natanson, when you and your wife went
to see Dr. Crumpacker, did you have a discussion with him about the purpose

of the irradiation?

“A. Yes.
“Q. And, was the general objection of irradiation explained to you?

“A. Yes.

V/%/Y
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“Q. And, that was when Mrs. Natanson was with you?

“A. Yes. _

“Q. Now, did you consult any radiologist other than Dr. Kline in deter-
mining anything about this irradiation?

“A. No, sir,

“Q. Now, I take it that it was Dr. Crumpacker’s thought or suggestion
at least to you that Dr. Kline be consulted?

“A. Yes.

“Q. And, up to the time you engaged Dr. Kline, Dr. Crumpacker had
been the doctor on the case?

“A. Yes.”

There was also testimony from the appellant and her husband ™

- that Dr. Kline did not inform the appellant the treatment involved
any danger whatever. The testimony of Dr. Kline, a radiologist
with special training in cobalt irradiation, was that he knew he
was “taking a chance” with the treatment he proposed to admin-
ister and that such treatment involved a “calculated risk.” He
testified there was always a danger of injury in the treatment of

cancer. Insofar as the record discloses Dr. Kline did not testify - Cr
that he informed the appellant the treatment involved any danger / /

His only testimony relevant thereto was the following:

“Q. Now, tell us what transpired when you first met with the Natansons?
“A. T could not completely recall that meeting. It was such a long time ago.
“Q. Just tell us what you can recall of it?

“A. I remember Mr. and Mrs. Natanson coming in to sec me. I can't
remember if I met them in my office or whether we were downstuirs. 1 re-
member in a very vague way. I remember in a vague way that we discussed
the treatment, about how long it took, the number of areas we would irradiate.
I have a rccollection of that. I remember we took her into the treatment room.
She was marked out, measured. I believe the marking out and measurement
was done by Mr. Darter. Her first treatment occurred the first day she came.
I am not sure of that but I think so.

“Q. Have you told us everything you recall?

“A. Yes.”
No other evidence appears in the record concerning the subject.

The appellees argue that we are here concerned with a case where
the patient consented to the treatment, but afterwards alleges that
the nature and consequences of the risks of the treatment were not
properly explained to her. They point out this is not an action for
assault and battery, where a patient has given no consent to the
treatment.

What appears to distinguish the case of the unauthorized surgery

Fie |
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or treatment from traditional assault and battery cases is the fact
that in almost all of the cases the physician is acting in relatively
good faith for the benefit of the patient. While it is true that in
some cases the results are not in fact beneficial to a patient, the
courts have repeatedly stated that doctors are not insurers. The
traditional assault and battery involves a defendant who is acting
for the most part out of malice or in a manner generally considered
as “antisocial.” One who commits an assault and battery is not
seeking to confer any benefit upon the one assaulted.

The fundamental distinction between assault and battery on the
one hand, and negligence such as would constitute malpractice, on
the other, is that the former is intentional and the latter uninten-
tional. (Hershey v. Peake, 115 Kan. 562, 223 Pac. 1113; and Maddox
v. Neptune, 175 Kan. 465, 264 P. 2d 1073.)

" We are here concerned with a case where the patient consented
to the treatment, but alleges in a malpractice action that the nature
and consequences of the risks of the treatment were not properly
explained to her. This relates directly to the question whether the
physician has obtained the informed consent of the patient to render
the treatment administered.

~ The treatment of a cancer patient with radioactive cobalt is rela-
tively new. Until the use of atomic energy appeared in this country,
X ray was the type of radiation treatment used for such patients.
Radioactive cobalt is manufactured by the Atomic Energy Commis-
sion in a neutron pill by bombarding the stable element of cobalt
in its pure state. This makes the cobalt unstable and by reason
thereof it is radioactive. The radioactive cobalt emits two homo-
geneous beams of pure energy called gamma rays, very close in
character, which are far more powerful than the ordinary X rays.
It produces no other rays to be filtered out. This makes it desirable
for use in the treatment of cancer patients. The cobalt machine may
be compared to a three million volt X ray machine. _

Radioactive cobalt is so powerful that the Atomic Energy Com-
mission specifies the construction of the room in which the cobalt
unit is to be placed. The walls of the room are made of concrete
forty inches thick and the ceiling, also concrete, is twenty-four inches
thick. The room is sunken down in a courtyard outside the hospital.
A passageway off the control room about ten feet long leads to the
treatment room. All controls are placed in the outer control room
and, when the radiation tréatment is administered to a patient, the
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operator in the outer room looks through a specially designed thick :
lead quartz glass which gives a telescopic view. A periodic report ’3
of radiation outside the room must be made to the Atomic Energy
Commission in accordance with regulations. These facts were given
by Dr. Kline in his testimony.

These facts are not commonly known and a patient cannot be

expected to know the hazards or the danger of radiation from
radioactive cobalt unless the patient is informed by a radiologist N
who knows the dangers of injury from cobalt irradiation. While REE
Dr. Kline did not testify that the radiation he gave the appellant: i1,
caused her injury, he did state cobalt irradiation could cause the / REl
injury which the appellant did sustain.
- What is the extent of a physician’s duty to confide in his patient 5
where the physician suggests or recommends a particular method :
of treatment? What duty is there upon him to explain the nature
and probable consequences of that treatment to the patient? To
what extent should he disclose the existence and nature of the
risks inherent in the treatment?

We have been cited to no Kansas cases, nor has our research
disclosed any, dealing directly with the foregoing questions. A
recent article by William A. Kelly published in the Kansas Law
Review entitled “The Physician, The Patient, And The Consent”
(8 Kan. L. Rev. 405), reviews many malpractice cases dealing with
the consent of the patient, but the article fails to deal with the
problem of disclosure involving on one hand the right of the
patient to decide for himself and on the other a possible thera-
peutic ground for withholding information which may crea‘e ten- .
sion by depressing or exciting the patient. This subject has been S
touched upon in an article by Charles C. Lund, M. D., “The Doc- o % Ll
tor, The Patient, And The Truth” (19 Tenn. L. Rev. 344 [1946]), Sl
and in an article by Hubert Winston Smith, LL. B., M. D., “Thera- , ' i
peutic Privilege To Withhold Specific Diagnosis From Patient !j

Sick With Serious Or Fatal Illness” (19 Tenn. L. Rev. 349 [1946] ).
Allan H. McCoid, Associate Professor of Law, University of Minne- 1
- sota, has written two recent articles, one “A Reappraisal Of Liability o
For Unauthorized Medical Treatment” (41 Minn. L. Rev. 381),
published in March, 1957, and the other “The Care Required Of 1
Medical Practitioners” (12 Vanderbilt L. Rev. 549, 586), published U i
in June, 1959. g
The courts frequently state that the relation between the physi- |

(471
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cian and his patient is a fiduciary one, and therefore the physician
has an obligation to make a full and frank disclosure to the patient
of all pertinent facts related to his illness. We are here concerned
with a case where the physician is charged with treating the patient
without consent on the ground the patient was not fully informed
of the nature of the treatment or its consequences, and, therefore,
any “consent” obtained was ineffective. An effort will be made
to review the cases from foreign jurisdictions most nearly in point
with the question presently at hand, although none may be said
to be directly in point. :

In 1958 the Supreme Court of Minnesota in Bang v. Charles T,
Miller Hospital, 251 Minn. 427, 88 N. W.2d 186, had an assault
case before it, and though not alleged as a malpractice action for
negligence, a new trial was granted on the ground that a fact issue
was presented for the jury to determine whether the patient con-
sented to the performance of the operation. There the patient went
to a urologist because of urinary trouble and apparently consented
to a cystoscopic examination and a prostate operation. He was
not informed that part of the procedure of a transurethral prostatic
resection would be the tying off of his sperm ducts. In the opinion
the court said:

“While we have no desire to hamper the medical profession in the out-
standing progress it has made and continues to make in connection with
the study and solution of health and disease problems, it is our opinion that
a1 reasonable rule is that, where a physician or surgeon can ascertain in ad-
vance of an operation alternative situations and no immediate emergency
exists, a patient should be informed of the alternative possibilities and given
a chance to decide before the doctor proceeds with the operation. By that
we mean that, in a situation such as the case before us where no immediate
emergency exists, a patient should be informed before the operation that if
his spermatic cords were severed it would result in his sterilization, but on
the other hand if this were not done there would be a possibility of an in-
fection which could result in serious consequences. Under such conditions
the patient would at least have the opportunity of deciding whether he
wanted to take the chance of a possible infection if the operation was per-
formed in one manner or to become sterile if performed in another.” (pp. 434,

435.)

A malpractice action was before the Fifth Circuit Court in
Lester v. Aetna Casualty & Surety Company, 240 F. 2d 676. The
patient was given electro-shock treatments prescribed by a psychia-
trist and suffered a bad result. In affirming the jury’s finding the

/E-r8
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court held the patient’s wife gave sufficient legal consent, and
said:

“The basic, the fundamental, difficulty which confronts plaintiff on this
appeal is that he presents his case as though it were one of a person being
deprived by another of due process of law, instead of grounding it upon the
well settled principles that a physician must, except in real and serious
emergencies, acquaint the patient or, when the circumstances require it,
some one properly acting for him, of the diagnosis and the treatment pro-
posed, and obtain consent, thereto express or implied, and, consent obtained
must proceed in accordance with proper reasonable medical standards and
in the exercise of due care . . .” (p. 679.) (Emphasis added.)

The appellees rely upon the Canadian case of Kenny v. Lock-
wood [1932], 1 D. L. R. 507, where a patient alleged the defendants
falsely and recklessly, without caring whether it was true or false,
and without reasonable ground for believing it to be true, rep-
resented the operation to be “simple,” and that her hand “would
be all right in three weeks.” No evidence was presented to sug-
gest fraud or recklessness and the plaintiff's argument proceeded
mainly upon the duty which it was said the defendants owed to
the plaintiff, due to the peculiar relation set up between a surgeon
and his patient. The Ontario trial judge concluded that it was
the duty of the defendant doctors to “enlighten the patient’s mind
in a plain and reasonable way as to what her ailment was, as to
what were the risks of operating promptly, what were the risks
of delaying the operation, and what the risks of not operating at
all.  Having discharged that duty, it was their further duty to
secure from the patient a decision or consent as to what course
is to be followed, and if that decision or consent is not had and
the surgeons operate and the operation turns out badly the sur-
geons are liable. Such a relationship is established between a per-
son of special skill and knowledge and a person of no skill or
knowledge upon the facts required for the making of a decision
that, unless the person with the special skill and knowledge dis-
charges the duty which he owes of placing the patient in a position
to make a decision, that person, when he is employed and paid
because of his special skill and knowledge, has failed to perform
his duty, and that breach of duty makes him liable in damages
for untoward results.” (Kenny v. Lockwood Clinic Ltd. [1931],
4 D. L. R. 906, 907.) ,

The trial court found for the plaintiff but on appeal the judgment
was reversed, the appellate court saying there was some testimony

14-49
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that the doctors had explained all details to the plaintiff, although
the extracts contained in the opinion indicate that the doctor ad-
mitted to having said that the operation was not a very serious
one and that he had not clearly presented the alternatives to the
plaintiff. In the court’s opinion it was said:

(4

the duty cast upon the surgeon was to deal honestly with the
patient as to the necessity, character and importance of the operation and its
probable consequences and whether success might reasonably be expected to
ameliorate or remove the trouble, but that such duty does not extend to warning
the patient of the dangers incident to, or possible in, any operation, nor to
details calculated to frighten or distress the patient.” (p.525.)

The court concluded upon the evidence presented:

“That the defendant Stoddart reasonably fulfilled the duty laid upon him

arising out of the relationship of surgeon and patient, not being guilty of
‘negligence in word’ or ‘economy of truth’ nor of misleading the plaintiff, and
so is not liable for breach of the duty . . .7 (p.526.)
In the opinion it was said the duty of a surgeon is to be honest in
fact and to express his honest belief, and if he does so he ought not
to be judged as if he had warranted a perfect cure nor to be found
derelict in his duty on any meticulous criticism of his language.

The conclusion to be drawn from the foregoing cases is that where
the physician or surgeon has afirmatively misrepresented the nature
of the operation or has failed to point out the probable consequences
of the course of treatment, he may be subjected to a claim of
unauthorized treatment. But this does not mean that a doctor is
under an obligation to describe in detail all of the possible conse-
quences of treatment. It might be argued, as indicated by the
authors of the various law review articles heretofore cited, that to
make a complete disclosure of all facts, diagnoses and alternatives
or possibilities which may occur to the doctor could so alarm the
patient that it would, in fact, constitute bad medical practice. There
is probably a privilege, on therapeutic grounds, to withhold the
specific diagnosis where the disclosure of cancer or some other dread
disease would seriously jeopardize the recoverv of an unstable,
temperamental or severely depressed patient. But in the ordinary
case there would appear to be no such warrant for suppressing facts
and the physician should make a substantial disclosure to the patient
prior to the treatment or risk liability in tort.

Anglo-American law starts with the premise of thorough-going
self determination. It follows that each man is considered to be
master of his own body, and he may, if he be of sound mind, ex-
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pressly prohibit the performance of life-saving surgery, or other
medical treatment. A doctor might well believe that an operation
or form of treatment is desirable or necessary but the law does not
permit him to substitute his own judgment for that of the patient
by any form of artifice or deception.

The mean between the two extremes of absolute silence on the
part of the physician relative to the treatment of a patient and
exhaustive discussion by the physician explaining in detail all
possible risks and dangers was well stated by the California District
Court of Appeal in Salgo v. Leland Stanford, Etc. Bd. Trustees
[1957], 154 Cal. App. 2d 560, 317 P. 2d 170. There the court had
before it a malpractice action wherein the defendants were charged
with negligence. The patient, his wife and son testified that the
patient was not informed anything in the nature of an aortography
was to be performed. Two of the doctors contradicted this, although
admitting that the details of the procedure involving injection of
a radio-opaque substance into the aorta and the possible dangers
therefrom were not explained. As a result of the aortography the
patient was paralyzed from the waist down. The trial court gave
a rather broad instruction on the duty of the physician to disclose
to the patient “all the facts which mutually affect his rights and
interests and of the surgical risk, hazard and danger, if any.”
(p.578.) On appeal, the instruction was held to be overly broad.
the court stating:

i

A physician violates his duty to his patient and subjects himself
to liability if he withholds any facts which are necessary to form the basis
of an intelligent consent by the patient to the proposed treatment. Likewise
the physician may not minimize the known dangers of a procedure or operation
in order to induce his patient’s consent. At the same time, the physician must
place the welfare of his patient above all else and this very fact places him
in a position in which he sometimes must choose between two alternative
courses of action. One is to explain to the patient every risk attendant upon
any surgical procedure or operation, no matter how remote; this may well result
in alarming a patient who is already unduly apprehensive and who may as a
result refuse to undertake surgery in which there is in fact minimal risk; it
may also result in actually increasing the risks by reason of the physiological
results of the apprehension itself. The other is to recognize that each patient
presents a separate problem, that the patient’s mental and emotional condition
is important and in certain cases may be crucial, and that in discussing the
element of risk a certain amount of discretion must be employed consistent
with the full disclosure of facts necessary to an informed consent

“The instruction given should be modified to inform the jury that the physn-
cian has such discretion consistent, of course, with the full disclosure of facts
necessary to an informed consent.” (p.578.)
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The appellees rely upon Hunt v. Bradshaw [1955], 242 N.C.
517,88 S. E. 2d 762, a North Carolina case. This was a malpractice
action against a physician wherein the patient sought damages
alleged to have resulted from the negligent failure of the defendant
(1) to use reasonable care and diligence in the application of his
knowledge and skill as a physician and surgeon, and (2) to exercise
his best judgment in attempting to remove a small piece of steel
from plaintiff’s body. On these allegations of negligence the plain-
tiff contended, among other things, that the defendant advised
the plaintiff the operation was simple, whereas it was serious and
involved undisclosed risks. The plaintiff’s evidence was sufficient
to justify a finding the operation was of a very serious nature,
The court after reviewing the evidence said:

&

Upon Dr. Bradshaw’s advice the operation was decided upon.
It is understandable the surgeon wanted to reassire the patient so that he
would not go to the operating room unduly apprchensive. Failure to explain
the risks involved, therefore, may be considered a mistake on the part of the
surgeon, but under the facts cannot be deemed such want of ordinary care as
to import liability.

“Proof of what is in accord with approved surgical procedure and what
constitutes the standard of care required of the surgeon in performing an op-
cration, like the advisability of the operation itsclf, arc matters not within
the knowledge of lay witnesses but must be established by the testimony
of qualificd experts

“Plaintiff’'s expert testimony is sullicient to justify the finding the injury
and damage to plaintil’s hand and arn resulted from the operation.  But,
as in cases of ordinary negligence, the fact that injury results is not proof the
. act which caused it was a negligent act.  The doctrine res ipsa loguitur does
not apply in cases of this character ’

“OFf course, it scems hard to the paticnt in apparent good health that he
should be advised to undergo an operation, and upon reguining consciousness
finds that he has lost the use of an arm for the remainder of his life, Infalli-
bility in human beings is not attainable, The law recognizes, and we think
properly so, that the surgcon’s hand, with its skill and training, is, after all,
a human hand, guided by a human brain in a procedure in which the margin
between safety and danger sometimes measures little more than the thickness
of a sheet of paper.

“The plaintiff's cuse Fails because of lack of cxpert testimony that the
defendant failed, either to exercise due care in the operation, or to use his
best judgment in advising it . . .7 (pp. 523, 524.) (Emphasis added.)

Under the facts presented by the case it does not appear the
allegations of negligence were sufficient to encompass the failure of
the physician to inform the patient of the risks.

An X ray case upon which the appellees rely is Costa v. Regents

[ #-2&
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of Univ. of California, 116 Cal. App. 2d 445, 254 P. 2d 85. This was
a malpractice action against a hospital and certain doctors for alleged
negligence in the X ray treatment of cancer to the area of the lower
jaw which resulted in necrosis of tissue. It was alleged the X ray
treatment was too drastic and extensive. While the circumstances
were in many respects similar to the case at bar, it did not involve
any failure of the physicians to disclose the risks. It was claimed
a less drastic and extensive treatment should have been undertaken
by the doctors. The court said:

119

The expert evidence showed clearly that the exact extent of the
cancer under the surface and the absence of hidden involvements cannot in
a case like appellant’s be decided with such certainty that it can be safely relied
on for the purpose of restricting the treatment within narrow limits. Therc
was no expert evidence whatever that on the data available to defendants thev
ought in good practice to have restricted the X-ray treatment to a less drastic
procedure or that the diagnostic methods now indicated by appellant if used
would have yielded certainty and should have led to restriction to less dan-
gerous treatment. Several experts testified that said methods (X-ray pictures
and biopsy) could not be relied on for the purpose. In fighting so dangerous
a condition as here involved, physicians may take serious risks and in doing
so must rely on their judgment in deciding how far to go. See Culluhan v.
Hahnemann Hospital, 1 Cal. 2d 447 [385 P. 2d 536]. To hold them responsible
in the cases where the bad chance unfortunately materializes would be evi-
dently unjust and most dangerous if physicians were deterred from going to
the extent which gives their patient the best chance of survival.” (p. 457.)

The Costa case has nothing to do with the duty to inform the
patient of the hazardous character of proposed treatment. The more
recent case of the same court in Salgo v. Leland Stanford, Etc. Bd.
Trustees, supra, covers the subject specifically.

In our opinion the proper rule of law to determine whether a
patient has given an intelligent consent to a proposed form of treat-
ment by a physician was stated and applied in Salgo v. Leland

Stanford, Etc. Bd. Trustees, supra. This rule in effect compels dis-"1

closure by the physician in order to assure that an informed consent
of the patient is obtained. The duty of the physician to disclose,
however, is limited to those disclosures which a reasonable medical

practitioner would-make under the same or similar circumstances.

How the physician may best discharge his obligation to the patient
in this difficult situation involves primarily a question of medical
judgment. So long as the disclosure is sufficient to assure an in-
formed consent, the physician’s choice of plausible courses should
not be called into question if it appears, all circumstances con-

/%13;
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sidered, that the physician was motivated only by the patient’s best
therapeutic interests and he proceeded as competent medical men
iwould have done in a similar situation.

Turning now to the facts in the instant case, the appellant knew
she had a cancerous tumor in her left breast which was removed
by a radical mastectomy. Pathological examination of the tissue
removed did not disclose any spread of the cancer cells into the -
lymphatics beyond the cancerous tumor itself. As a precautionary
measure the appellant’s ovaries and fallopian tubes were removed,
which likewise upon pathological examination indicated no spread
of the cancer to these organs. At the time the appellant went to
Dr. Kline as a patient there was no immediate emergency concern-
ing the administration of cobalt irradiation treatment such as would
excuse the physician from making a reasonable disclosure to the
patient.] We think upon all the facts and circumstances here pre-

- sented Dr. Kline was obligated to make a reasonable disclosure to
the appellant of the nature and probable consequences of the sug-
gested or recommended cobalt irradiation treatment, and he was
also obligated to make a reasonable disclosure of the dangers within
his knowledge which were incident to, or possible in, the treatment

{ he proposed to administer.

Upon the record here presented Dr. Kline made no disclosures
to the appellant whatever. He was silent. This is not to say that
the facts compel a verdict for the appellant. Under the rule here-
tofore stated, where the patient fully appreciates the danger in-
volved, the failure of a physician in his duty to make a reasonable
disclosure to the patient would have no causal relation to the injury.
In such event the consent of the patient to the proposed treatment
is an informed consent. The burden of proof rests throughout the
trial of the case upon the patient who seeks to recover in a mal-
practice action for her injury.

In considering the obligation of a physician to disclose and explain
to the patient in language as simple as necessary the nature of the
ailment, the nature of the proposed treatment, the probability of
success or of alternatives, and perhaps the risks of unfortunate results
wnd unforeseen conditions within' the body, we do not think the
«dministration of such an obligation, by imposing liability for mal-
practice if the treatment were administered without such explanation
where explanation could reasonably be made, presents any insur-

mountable obstacles. J4-24



Vor. 186 JANUARY TERM, 1960 411

Natanson v. Kline

The appellant’s requested instruction on the duty of a physician
to make a disclosure to his patient was too broad. But this did not
relieve the trial court of its obligation to instruct on such issue under
the circumstances here presented, since the issue was raised by the
pleadings. On retrial the instruction should be modified to inform
the jury that a physician has such discretion, as heretofore indicated,
consistent with the full disclosure of facts necessary to assure an
informed consent by the patient.

On retrial of this case the first issue for the jury to determine

should be whether the administration of cobalt irradiation treat-
ment was given with the informed consent of the patient, and if
it was not, the physician who failed in his legal obligation is guilty
of malpractice no matter how skillfully the treatment may have
been administered, and the jury should determine the damages
arising from the cobalt irradiation treatment. If the jury should
find an informed consent was given by the patient for such treat-
ment, the jury should next determine whether proper skill was
used in administering the treatment.

The primary basis of liability in a malpractice action is the
deviation from the standard of conduct of a reasonable and prudent
medical doctor of the same school of practice as the defendant
under similar circumstances. Under such standard the patient
is properly protected by the medical profession’s own recognition
of its obligations to maintain its standards.

The appellant requested and the trial court refused to give the
following instruction:

“You are instructed that under the terms of the contract between defendant
Kline and defendant Hospital it was the duty of defendant Kline to supervise
the work of all the personnel in the radiology department. If you find that
plaintiff’s injury was the result of the negligence of personnel in the depart-
ment your verdict shall be in favor of plaintiff and against both defendants.”

Nowhere in the written instructions was there anything to indi-
cate that either defendant could be chargeable with the negligence
of anyone other than the negligence of Dr. Kline personally, unless
it is to be construed from the generalization of the pleadings con-
tained in the court’s instruction No. 1. This generalization at best
would be confusing to a jury on this point.

“A physician is responsible for an injury done to a patient through the
want of proper skill and care in his assistant, and through the want of proper
skill and care in his apprentice, agent, or employee. The fact that a physician’s
assistant is a member of the same or a similar profession does not make the
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rule of respondeat superior inapplicable, and a physician is liable not only
for negligence of laymen employed by him, but also for the negligence of
nurses or other physicians in his employ.

“Corporations, or persons other than physicians, who treat patients for
hire with the expectation of profit are liable for negligence or malpractice on
the part of the physicians or nurses employed by them.” (70 C.].S., Physicians
and Surgeons, § 54e, pp. 978, 979, and see cases cited therein.)

Although the court did not think it necessary to go into the
doctrine of respondeat superior, see the facts in Rule v, Cheeseman,
Executrix, 181 Kan. 957, 317 P.2d 472.

In Gray v. McLaughlin, 207 Ark. 191, 179 S. W. 2d 686, an X-ray
specialist or roentgenologist was held liable for injuries caused by
- the X-ray technician employed by him.

In an action for damages founded on malpractice it is the duty
of the trial court to instruct the jury with respect to the law govern-
ing the case, explaining the precise questions at issue. This in-
cludes, under the evidence presented by the record in the instant
case, the responsibility of the physician for the acts or omissions
of others under his supervision. (See, 70 C.]J.S., Physicians and
Surgeons, § 64, p. 1016, and cases cited.) '

A party is entitled to have the trial court give an instruction to
the jury which is essential to his theory of the case when there
is sufficient evidence to support such theory. (Kreh v. Trinkle,
185 Kan. 329, 343 P. 2d 213.)

In our opinion the refusal of the trial court to give the requested
instruction was prejudicial and constituted reversible error. It
was Dr. Somers, not Dr. Kline, who prescribed use of rotational
therapy. Dr. Somers was an assistant to Dr. Kline. It was the
hospital’s employee, Darter, referred to by Dr. Kline as his physicist,
who made the computations which resulted in administration of
a dosage in excess of tolerance limits, if the jury were to give
credence to the appellant’s theory of the evidence, and Dr. Kline
was chargeable with knowledge of the quantity and effect of the
irradiation he caused to be administered to the appellant. (Agnew
v. Larson, 82 Cal. App. 2d 176, 185 P. 2d 851.)

While counsel for the appellees made no objection to the testi-
mony of Dr. Roys, they set forth in detail his testimony in a counter
abstract to show he was not a physician but was testifying by virtue
of an academic degree. Inferentially this may suggest Dr. Roys,
not being a physician of the same school of practice as Dr. Kline.
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was incompetent to establish negligence concerning medical prac-
tice and treatment. (Goheen v. Graber, 181 Kan. 107, 309 P.2d
636.)

It is the customary practice, however, for a radiologist to have
a physicist make his calculations where cobalt irradiation therapy
treatments are given by a rotational beam to patients. This was
confirmed not only by Dr. Kline but also by Dr. Hare. In fact,
Dr. Kline testified that he did not know how to make the calculations
necessary to make the irradiation administered meet the require-
ments for the radiation prescribed. He said he could not even
understand the calculations when they had been made by others.
Tt must be observed this is not unusual because the radiologist is
not trained in nuclear physics, a specialty in itself. Dr. Roys was a
technician of the same type as Darter, and, in fact, was the professor
at Wichita University under whom Darter studied. Thus, there
could be no legitimate objection to the competency of Dr. Roys
to testify relative to the calculations made.

The appellees contend that no issue was raised in the pleadings
or in the evidence at the trial, so far as the jury was concerned,
which would exempt the hospital from liability for the acts of Dr.
Kline under the doctrine of respondeat superior and that by reason
thereof no instruction was required. The simple answer is that
the appellees are privileged to make this admission, but the jury
is entitled by an appropriate instruction to know about it. The
appellees argue the appellant does not claim that Darter made any
error in computation. While this is true, Darter did not, under the
appellant’s theory, make enough calculations to know that an ex-
cessive equilibrium dosage was administered five millimeters be-
neath the skin. Under these circumstances, the appellees” argument
has no merit.

The appellant contends the trial court erred in failing to instruct
that the jury might consider the fact of injury as evidence of negli-
gence, citing George v. Shannon, 92 Kan. 801, 142 Pac. 967. On
the facts presently before the court this point is not well taken.
The appellant alleges injury as a result of burns from cobalt ir-
radiation therapy. This is not a res ipsa loquitur case and no pre-
sumption of negligence of a physician is to be indulged from the
fact of injury or adverse result of his treatment of the patient.
(Cummins v. Donley, 173 Kan. 463, 249 P. 2d 695, and cases cited
therein. )
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In Costa v. Regents of Univ. of California, supra, it was con-
tended, among other things, that necrosis did not ordinarily fol-
low treatment from cancer X ray and that this circumstance
amounted to proof of negligence. In rejecting the contention the
California court said:

“  The result of the same treatment is not always the same in all
cases and on all patients. When the result of a treatment is less favorable
or more prejudicial than in the great majority of cases such need not indicate
that the treatment was negligently performed, but may as well be the result
of individual differences in reaction or the less favorable circumstances of

the case . . .” (p. 46l.)

The expert testimony in the instant case confirms the correctness
of the above statement. (But see, King v. Ditto, 142 Ore. 207, 19
P. 2d 1100.)

Upon the record presented it is apparent the appellees were
united in interest; therefore, pursuant to G. S. 1949, 60-2907, the
appellees were obligated in the exercise of their peremptory chal-
lenges in empaneling the jury to challenge jointly.

In conclusion we hold the trial court committed reversible error
in the matter of instructing the jury. It has been held when the
instructions to the jury define the issues and state the pertinent
law with accuracy, the failure of the court to emphasize some par-
ticular point of law deemed important by a party litigant does not
constitute error, especially when such party does not object to
the instructions as given nor ask for a further instruction to sup-
plement them. (Kiser v. Skelly Oil Co., 136 Kan. 812, 18 P. 2d
181.) In the instant case the instructions given to the jury did
not define the issues and state the pertinent law with accuracy,
and further instructions were requested. By reason of the errors
heretofore noted the appellant should be granted a new trial.

The judgment of the lower court is reversed with directions to
grant a new trial. |

Parxer, C. J., and Pricg, J., dissent.

(ReporTER's NoTE—For opinion denying motion for rehearing see 187 Kan.
186, 354 P. 2d 670.)
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Case Summary
Natanson wv. Kline, ‘187 Kan. 187, 354 P.2d 670 (1960)

This second Natanson opinion stems from the Kansas Supreme Court
denying appellees’ motion for rehearing. When denying the motion for
rehearing, the Kansas Supreme Court explained part of its original
decision on a doctor’s duty to warn his patient. In this vein, the
Kansas Supreme Court stated:

A physician violates his duty to his patient and subjects
himself to 1liability for malpractice, where no immediate
emergency exists and upon facts and circumstances
particularly set forth in the opinion, if he makes no
disclosure of significant facts within his knowledge which
are necessary to form the basis of an intelligent consent by
the patient to the proposed form of treatment.

Natanson, 187 Kan. at 188, citing Syl. § 4 in Natanson v. Kline, 186
Kan. 393.

The Court then held that the appellant was entitled to a reasonable
disclosure by Dr. Kline so that she could intelligently decide whether
to have cobalt irradiation treatment. Natanson, 187 Kan. at 189. The
Court then stated that based upon the record, as a matter of law, Dr.
Kline failed to make a reasonable disclosure to his patient, thereby
breaching his legal duty. The Court then recognized that:

Conceivably, in a given case as indicated in the opinion, no
disclosures to a patient may be justified where such
practice, under given facts and circumstances, is established
by expert testimony to be in accordance with that of a
reasonable medical practitioner under the same or similar
circumstances.

Natanson, 187 Kan. at 189.

The Court then focused on when a plaintiff must produce expert
testimony to prove his case. On this point, the Court stated:

Whether or not a physician has advised his patient of the
inherent risks and hazards in a proposed form of treatment is
a question of fact concerning which lay witnesses are
competent to testify, and the establishment of such fact is
not dependent upon expert medical testimony. It is only when
the facts concerning the actual disclosures made to the
patient are ascertained or ascertainable by the trier of
facts, that expert testimony of medical witnesses is required
to establish whether such disclosures are in accordance with
those which a reasonable medical practitioner would make
under the same or similar circumstances.

Natanson, 187 Kan. at 190.
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by the trial court, it cannot be_'said it does not appear from the face
of the fourth amended petition that such pleading failed to state a
cause of action. '

For decisions which, although they cannot be regarded as con- .-

trolling precedents for the reason they deal with the right and
power of trial courts to strike amended petitions and other plead-
ings from the files because repetitious and requiring the repeated
review of what has been previously held and determined, never-
theless support the conclusions here reached and announced see
Fleming v. Campbell, supra; Mydland v. Mydland, 153 Kan. 497,
112 P. 2d 104; Dwinnell v. Acacia Mutual Life Ins. Co., 155 Kan.
464, 126 P. 2d 221; Fidelity Hail Ins. Co. v. Anderson, 172 Kan.
253, 239 P. 2d 830; Farran v. Peterson, 181 Kan. 145, 309 P. 2d 677,
Rine Drilling Co. v. Popp, 184 Kan. 13, 334 P. 2d 426; In re Estate
of Manweiler, supra; Neuvert v. Woodman, supra; Rockhill, Admin-
istrator v. Tomasic, supra.
The judgment is affirmed.

No. 41,476

Irvia NaTanson, Appellant, v. Joun R. KriNE and St. Fraxcis
HOSPITAL AND SCHOOL OF NUBRSING, INC, Appellees.
(354 P. 2d 670)

-OPINION DENYINC A REHEARING

Appeal from Sedgwick district court, division No. 1; Wat. C. Kanor, judge.
Opinion denying a rehearing filed August 5, 1960. (For original opinion re-
versing the judgment of the trial court with directions to grant a new trial,
see 186 Kan. 393, 350 P. 2d 1093.) '

Wayne Coulson, Homer V. Gooing, Paul R. Kitch, Dale M. Stucky, Donald
R. Newkirk, Robert J. Hill, Gerrit H. Wormhoudt, Philip Kassebaum, John E.
Rees, Robert T. Cornwell and Willard B. Thompson, all of Wichita, for the
appellant. Hugo T. Wedell, of Wichita, of counsel.

William Tinker, Getto McDonald, Arthur W. Skaer, Hugh P. Quinn, Wil-
liam Porter, Alvin D. Herrington, Darrell D. Kellogg, Richard T. Foster, W. D.
Jochems, J. Wirth Sargent, Emmett A. Blaes, Roetzel Jochems, Robert G.
Braden, J. Francis Hesse, James W. Sargent, Stanley E. Wisdom, Vincent L.
Bogart, Cecil E. Merkle, John W. Brimer and Harry L. Hobson, all of Wichita,
for the appellee, St. Francis Hospital and School of Nursing; Inc.

W. A. Kahrs, Robert H. Nelson and H. W. Fanning, all of Wichita, for the
appellee, John R. Kline, '
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The opinion of the court“was delivered by

SCHROEDER, J.: Within the time allotted after the decision of the
court herein was announced the appellees filed motions for re-
hearing. Thereafter, pursuant to request, leave was granted the
Kansas Medical Society on May 12, 1960, to file its brief amicus
curiae in support of the appellees” motions for rehearing. Finding
nothing, upon consideration of the motions for rehearing and the
brief of amicus curiae in support thereof, which warrants a re-
consideration of the case, the motions for rehearing are denied.

Recognizing, however, that this is a case of first impression in
Kansas and one establishing judicial precedence of the highest im-
portance to the medical profession, an attempt will be made to
clarify Syllabus {4 and the corresponding portion of the opinion
concerning which counsel are apprehensive.

Perhaps in preoccupation over the legal obligation of a physician
to his patient, the court has not adequately emphasized procedural
aspects of the case, or reiterated fundamental doctrine in the law
of negligence sufficiently to completely avoid efforts to misconstrue
the opinion.

It is charged that the court has confused a malpractice suit,
where negligence is an essential element, with an assault and battery
case, where negligence is not an essential element, thereby giving
rise to a hybrid action which is neither one of negligence nor one
of assault and battery, but may be a combination of the two.

It is argued the only way the court’s opinion can be justified is
to say that the duty of a physician to disclose to his patient the risks
and hazards of a proposed form of treatment is an absolute one,
and the matter is not to be judged by such disclosures as a reasonable
medical practitioner would make under the same or similar circum-
stances. ,

In support of the argument, that the court has imposed an abso-
lute duty upon the physician, the following paragraph is isolated
from context:

“On retrial of this case the first issue for the jury to determine should be
whether the administration of cobalt irradiation treatment was given with the
informed consent of the patient, and if it was not, the physician who failed in
his legal obligation is guilty of malpractice no matter how skillfully the treat-
ment may have been administered, and the jury should determine the damages
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arising from the cobalt irradiation treatment. If the jury should find an informed
consent was given by the patient for such treatment, the jury should next de-
termine whether proper skill was used iiradministering the treatment” (Na-
tanson v. Kline, 186 Kan. 893, 411, 350 P. 2d 1093.)

A casual reading of this paragraph in context would indicate that
reference is there being made to the order in which the jury is to
consider the issues presented on retrial of the case, and not to an
enumeration of the various elements which must be established by
the evidence to prove each of the issues stated.

The gravamen of the plaintiff’s complaint was malpractice or the
failure of the defendants to properly perform the duties which de-
volved upon them—a failure which resulted in the alleged injuries
to the plaintiff. Thus it was incumbent upon the plaintiff to prove
and establish (1)-that the defendants failed to perform their duty;
and (2) that the plaintiff’s injuries were the direct and proximate
result of such failure.

The petition alleged that the injuries were “a direct and proximate
result of the defendants’ negligence and carelessness” and then set
forth eight specific grounds of negligence, including:

“(g) He [Dr. Kline] failed to warn plaintiff that the course of treatment
which he undertook to administer involved great risk of bodily injury or death.”

The answers of both defendants denied generally the allegations
of asserted negligence, and in addition thereto, affirmatively pleaded
that the plaintiff “assumed the risk and hazard of the treatment.”
Thus, at the trial the defendants were fully aware that the informed
consent of the patient to the hazards of the treatment was an issue

\ of fact in the case. This is true because as a defense assumption ot
risk is applicable only where the plaintiff is equally competent with
the defendant to judge concerning the risks and hazards. (See,
Taylor v. Hostetler, 186 Kan. 788, 352 P. 2d 1042, and cases cited
therein.) These affirmative allegations of the defendants presup-
posed an informed consent by the patient with full knowledge of the
risks and hazards of the treatment.

The court held after reviewing the record presented on this ap-
peal that a physician violates his duty to his patient and subjects
himself to liability for malpractice, where 1o immediate emergency
exists and upon facts and circumstances particularly set forth in
the opinion, if he makes no disclosure of significant facts within
his knowledge which are necessary to form the basis of an intelli-
gent consent by -the patient to the proposed form of treatment
(Syllabus | 4). |
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In other words, on the facts and circumstances presented by the
record the appellant was entitled to some explanation concerning
the risks and hazards inherent in the administration of cobalt ir-
radiation treatment which Dr. Kline proposed to administer to her.
For this treatment she was Dr. Kline’s patient and not the patient
of Dr. Crumpacker by whom she was referred to Dr. Kline.

The appellant was entitled to a reasonable disclosure by Dr.
Kline so that she could intelligently decide whether to take the
cobalt irradiation treatment and assume the risks inherent therein, or
in the alternative to decline this form of precautionary treatment and
take a chance that the cancerous condition in her left breast had not
spread beyond the lesion itself which had been removed by sur-
gery. There was no emergency calling for immediate attention.
The appellant had recovered from the surgery. In addition to the
evidence related in the opinion her husband testified:

“Q. Now, directing your attention to approximately the 5th or 6th day of
June, 1955, I would like to have you describe for us the general apparent
condition of the health of Mrs. Natanson?

“A. Mrs. Natanson at that particular time was very, very well. She had
gone through the two operations and had made a very, very fine recovery.
She was able to use her arm because of the therapy; she had almost the com-
plete use of the left arm again. The breast had healed fully. There were
actually no scars—ijust the one large scar but there was a thickness there.
We were living a very normal life after the big scare we had.

“Q. Now, directing your attention to the first week of June, 1955, T will
ask you whether or not Mrs. Natanson ever recovered to the point where she
was able to do her own housework?

“A. Yes, she had.”

But contrary to the legal obligation imposed upon a physician
to maké a reasonable disclosure to his patient of the inherent risks
and hazards of a proposed form of treatment, Dr. Kline gave the
appellant no explanation whatever. He made no disclosures. He
was silent. On this state of the record Dr. Kline failed in his legal
duty to make a reasonable disclosure to the appellant who was his
patient as ¢ matter of law.

Conceivably, in a given case as indicated in the opinion, no
disclosures to a patient may be justified where such practice, under
given facts and circumstances, is established by expert testimony
to be in accordance with that of a reasonable medical practitioner
under the same or similar circumstances. But on the state of the
record here presented the appellant was not required to produce
expert medical testimony to show that the failure of Dr. Kline to
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give any explanation or make any disclosures was contrary to ac-
cepted medical practice. To hold otherwise would be a failure of
the court to perform its solemn duty.

Whether or not a physician has advised his patient of the in-
herent risks and hazards in a proposed form of treatment is a ques-
tion of fact concerning which lay witnesses are competent to testify,
and the establishment of such fact is not dependent upon expert
medical testimony. It is only when the facts concerning the actual
disclosures made to the patient are ascertained, or ascertainable
by the trier of the facts, that the expert testimony of medical wit-
nesses is required to establish whether such disclosures are in ac-
cordance with those which a reasonable medical practitioner would
make under the same or similar circumstances.

The question then remains whether such failure on the part of
Dr. Kline to make a reasonable disclosure to the appellant was
a proximate cause of her injury. As indicated in the opinion the
mere fact that Dr. Kline was silent does not compel a verdict for
the appellant. It was said:

(4

Under the rule heretofore stated, where the patient fully ap-
preciates the danger involved, the failure of a physician in his duty to make a
reasonable disclosure to the patient would have no causal relation to the in-
jury. In such event the consent of the patient to the proposed treatment is
an informed consent. The burden of proof rests throughout the trial of the
case upon the patient who seeks to recover in a malpractice action for her
injury.” (Natanson v. Kline, supra, p. 410.)

Negligence is an essential element of malpractice, and the fore-
going statement recognizes that a causal relation must be estab-
lished by the patient, between the negligent act of the physician
and the injury of the patient, to sustain the burden of proot where
damages are sought in a malpractice action for injury. Prior to a
discussion of the manner in which the court instructed the jury it
was said in the opinion:

“ At best it may be said, upon all the facts and circumstances pre-
sented by the record, there was evidence from which a jury could find that the
proximate cause of the appellant’s injury was the negligence of the defendants.
On the other hand a jury, properly instructed, would be justified in finding for
the appellees.” (Natanson v. Kline, supra, p. 398.)

After making the foregoing statement in the opinion, discussion
was directed to the instructions of the court without further specific
attention to the issue of proximate cause. If, of course, the appellant
would have taken the cobalt irradiation treatments even though Dr.
Kline had warned her that the treatments he undertook to administer
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involved great risk of bodily injury or death, it could not be said
that the failure of Dr. Kline to so inform the appellant was the
proximate cause of her injury. Wiile the appellant did not directly
testify that she would have refused to take the proposed cobalt
irradiation treatments had she been properly informed, we think the
evidence presented by the record taken as a whole is sufficient and
would authorize a jury to infer that had she been properly informed,
the appellant would not have taken the cobalt irradiation treatments.

Two days after the decision of this court was announced, the
Supreme Court of Missouri handed down its opinion in Mitchell v.
Robinson, 334 S. W. 2d 11, on April 11, 1960, wherein the Missouri
court reached the same conclusion as this court on the duty of a
physician to-inform his patient of the hazards of treatment. There
* the patient had a rather severe emotional illness but was not men-
tally incompetent. The treatment prescribed was “combined elec-
troshock and insulin subcoma therapy.” A sharp conflict developed
in the testimony as to whether the patient was informed of the
risks of the treatment. Serious hazards incident to shock treatment
were admitted, to-wit: fractured bones, serious paralysis of limbs,
irreversible coma and even death, and further that there were no
completely reliable or successful precautions. The patient as a
result of treatment went into convulsions which caused the fracture
of several vertebrae and sued the physicians in a malpractice action
on the ground that he was not informed of the risks inherent in the
treatment. The “essentially meritorious problem” before the court
was whether upon the record there was any evidence to support
the jury’s finding of negligence. In the opinion the court said:

“In the particular circumstances of this record, considering the nature of

Mitchell’s illness and this rather new and radical procedure with its rather high

incidence of serious and permanent injuries not connected with the illness, the
doctors owed their patient in possession of his faculties the duty to inform him
generally of the possible serious collateral hazards; and in the detailed circum-
stances there was a submissible fact issue of whether the doctors were negli-
gent in failing to inform him of the dangers of shock therapy.” (p. 19.)

As always, an effort is made by the court to present an opinion in
logical sequence, so that consideration of subsequent issues is de-
pendent upon the disposition of issues previously determined, and
if opinions are analyzed in this manner misinterpretations will be
minimized.

Parxer, C. J., and Pricg, J., are of the opinion the judgment of
the trial court should be affirmed, and therefore dissent.




Case Summary ‘
Funke v. Fieldman, 212 Kan. 524, 512 P.2d 539 (1973)

The plaintiff was paralyzed on her left side after receiving
a caudal anesthesia (spinal anesthesia). The night before the
plaintiff’s operation, the defendant asked the plaintiff what type
of anesthesia she would like to receive, to which the plaintiff
responded spinal. The defendant stated that this was the best type
of anesthesia and the most "you could get from them is a headache
and we have medicine for that now." The defendant does not deny
this statement. When the defendant attempted to inject the fluid
into the plaintiff’s spine, the plaintiff stated that she felt a

terrible pain down her leg and she said "Oh." Defendant’s expert
agreed that the only way the partial paralysis would have occurred
is if the substance was injected into the conus. The trial was to

the Court, who rendered a verdict for the defendant.

When reversing the trial court, the Court restated the rules
from Natanson, Williamg and Tatro. The Court stated:

We are not faced with total silence on the part of a
physician, or a failure to make a disclosure that would
deviate from acceptable medical practice. Here we are
confronted with a misleading by Dr. Fieldman upon which
Dr. Fieldman knew Mrs. Funke was relying when she gave
her consent for the spinal anesthetic. As such, the
misleading statement was equivalent to a false statement
by Dr. Fieldman and vitiated Mrs. Funke’s consent.

Funke, 212 Kan. at 535.

The Court then stated that there must be a causal relationship
between the damage to the patient and the physician’s failure to

divulge the risk. When examining the causal relationship, the
Court cited at length and with approval Canterbury v. Spence, 464
F.2d 772 (1972). The Kansas Supreme Court adopted the objective

test created by the Court in Canterbury to determine whether the
causation element had been met.

When adopting the objective causation test, the Kansas Supreme
Court cited the following passage from Canterbury with approval:

Better it is, we believe, to resolve the causality issue
on an objective basis: in terms of what a prudent
person in the patient’s position would have decided if
suitable informed of all perils bearing significance.
[Citing authorities.] If adequate disclosure could
reasonably be expected to have caused that person to
decline the treatment because of the revelation of the
kind of risk or danger that resulted in harm, causation
1s shown, but otherwise not.

Funke, 212 Kan. at 537, c¢iting, Canterbury, 464 F.2d at 790-91.
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The Kansas Supreme Court then noted that under the objective test,
the patient’s testimony is relevant on this issue but is not
controlling. Funke, 212 Kan. at 537.

In Funke, the plaintiff presented expert testimony
demonstrating that the defendant misled the plaintiff. Throughout
these cases, a bright line is beginning to form, which is: if the
defendant made any type of disclosures, then the plaintiff must
present expert testimony to impinge the adequacy of these
disclosures.
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No. 46,798

Loran M. Funke, Appellant, v. E. JoYy FIELDMAN, Appellee.
(512 P.2d 539)

SYLLABUS BY THE COURT

1. Triar—TFindings as to Controlling Facts—When F indings Will be Set Aside.

Under K.S. A. 60-252(a) where trial is to the court the trial judge shall
find the controlling facts, and on appellate review the findings of fact by
the trial judge shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to judge of the
credibility of the witnesses.

 PrySICIANS AND SurcEoNs—Malpractice—Expert M edical Testimony Gen-

erally Required—Exception Stated. In malpractice cases expert medical
testimony is ordinarily required to establish negligence or lack of skill on
the part of a physician or surgeon in his medical diagnosis, his perform-
ance of surgical procedures and his care and treatment of patients. An
exception to the general rule exists where the results of medical treatment
are so patently bad as to be manifest to lay persons or as to come within
the common knowledge and experience of mankind generally.

_ Same—Duty to Make Reasonable Disclosure—Informed Consent. In the
absence of an emergency a physician or surgeon has a legal obligation to
make a reasonable disclosure to his patient of the nature and probable
consequences of the suggested or recommended treatment, and to make a
reasonable disclosure of the dangers within his knowledge which are inci-
dent or possible in the treatment he proposes to administer in order that
his patient will have a basis to make an intelligent informed consent to
the proposed treatment. But the duty of the physician is limited to those
disclosures which a rcasonable medical practitioner would make under the
same or similar circumstances.

. SamEe—Reasonable Disclosure—Informed Consent. What is a reasonable

disclosure upon which an informed consent may rest depends upon the
facts and circumstances in each case.

 SamE—Administration of Spinal Anesthetic—Misinformed as to Possible

Danger—Consent a Nullity. There does not necessarily have to be negli-
gence in the administration of a spinal anesthetic for there to be resultant
nerve damage, this is one of the possible dangers from the administration
of such procedure. A patient who is told by the physician who admin-
isters the spinal anesthetic that a headache is the only possible danger
from such procedure is misinformed, and the patient’s consent given as 2
result thereof is a nullity.

. Sante—Liability for Nondisclosure. For there to be liability of a physician

for nondisclosure, the unrevealed risk must materialize, and there must be
harm to the patient; there must be a causal relationship between the
physician’s failure to adequately divulge information and damage to the
patient.

 SanE—DNecessity for Causal Connection Between Nondisclosure and Dam-

age. A causal connection exists between the physician’s nondisclosure to
* o 3 1 - —tt-_a?a dmwanma whan hnut anlv when. disclosure of
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significant risks incidental to treatment would have resulted in a decision
against it.

8. SameE—Refusing Treatment After Disclosure—Determined Objectively—
Patient’s Testimony Relevant But Not Controlling. Whether the patient
would have refused the treatment or medical procedure had the physician
made adequate disclosure is to be determined objectively. If adequate
disclosure could reasonably be expected to have caused the patient to
decline the treatment or medical procedure had the patient been informed
of the kind of risk or danger which resulted in her harm, causation is
shown but otherwise not, and the patient’s testimony is relevant on such
issue, but should not be controlling.

9. Same—Claim of Inadequate Disclosure—Burden of Proof. In the trial of
a malpractice action wherein the plaintiff claimed inadequate disclosure
of risk information by the physician, the patient has the burden of going
forward with evidence tending to establish a prima facie cause of action,
and ultimately the burden of proof.

10. SantE—When Res Ipsa Loquitur Applicable to Malpractice Actions. The
doctrine of res ipsa loquitur applies in a medical malpractice action only
where a layman is able to say as a matter of common knowledge and
observation, or from the evidence can draw an inference, that the conse-
quences of professional treatment were not such as ordinarily would have
followed if due care had been exercised.

11. SameE—Giving Spinal Anesthesia—Nerve Damage—Procedure Beyond Ex-
perience of Laymen. The administration of a spinal anesthesia by a physi-
cian anesthesiologist which results in permanent nerve damage to the
patient is a procedure so complicated, considering the delicate anatomy of
the human spine and the various possibilities of injury from the needle or
anesthetic solution, as to lie beyond the realm of common knowledge and
experience of laymen as to whether such result would not ordinarily occur
in the absence of negligence.

Appeal from Sedgwick district court, division No. 3; B. Mack BryanT, judge.
Opinion filed July 14, 1973. Reversed with directions.

Cerald L. Michaud, of Michaud, Cranmer, Syrios and Post, of Wichita, ar-
gued the cause, and Ronald D. Heck, of the same firm, was with him on the
brief for the appellant.

William Tinker, of McDonald, Tinker, Skaer, Quinn & Herrington, of
Wichita, argued the cause, and Norman I. Cooley, of the same firm, was with
him on the brief for the appellee.

The opinion of the court was delivered by

ScrRoEDpER, J.: This is an action for malpractice against a phy-
sician anesthesiologist to recover for injuries sustained as the result
of the administration of a spinal anesthetic alleged to have been

negligently performed.
ot 1202t acmallant) Tillian M. Funke had experienced a
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dull ache in her side for several years prior to 1967. The ache got
much worse prior to her menstrual periods. Because of the ache the
appellant consulted Dr. Gordon T. Cowles and was placed on birth
control pills as a result of the consultation. However, Mrs. Funke
subsequently became pregnant and gave birth to her sixth child in
August, 1967.

Unforeseen complications prior to the birth of the child resulted
in Dr. Cowles recommending and subsequently administering a
caudal anesthesia to Mrs. Funke for the birth. Mrs. Funke had
no reaction to the caudal anesthesia and thought it was “mar-
velous”. She continued treatment with Dr. Cowles and eventually
was advised to have a hysterectomy. Arrangements were made,
and Mrs. Funke entered Wesley Medical Center in Wichita, Kansas,
on November 12, 1967, for the scheduled hysterectomy on Novem-
ber 13.

On the evening of November 12, 1967, Dr. Cowles visited Mrs.
Funke in her room and advised her that Dr. E. Jay Fieldman (de-
fendant-appellee) was her anesthesiologist and would be in to see
her.

Dr. Fieldman visited the plaintiff that same evening. The plain-
HE testified that he walked into her room and introduced himself,
but only stayed approximately three to four minutes. Dr. Fieldman
gave the plaintiff no physical examination but did ask her what
kind of anesthetic she wanted. She replied that Dr. Cowles had
recommended a spinal to which Dr. Fieldman replied “well, those
are the best”.

Dr. Fieldman went on to state that he liked to give those and
that the most you could get from them is a headache and that
“we have medicine for that now”.

Before continuing with the facts, a brief discussion of the an-
atomy and the details of the procedure involved is in order.

The spinal cord runs the length of the back from the brain to
approximately the first lumbar vertebra. Below that area the
nerves flare out into what is termed the cauda equina (horse’s
tail). In a caudal anesthetic the anesthetic solution is not placed
within the spinal column or subarachnoid space, while in a spinal
anesthetic the solution is placed within the subarachnoid space.
There is a lateral approach or method of giving a spinal anesthetic
which consists of the insertion of the needle through the skin lateral
to the midline of the patient’s back. The aim in the performance
of the spinal anesthetic using the lateral approach is to place the

"__‘/% o



Vor. 212 JULY TERM, 1973 527

Funke v. Fieldman

needle within the midline or the center of the intervertebral canal.

The cauda equina nerves are hanging free and are bathed in
spinal fluids. The spinal cord which ends in a bulbous mass (conus
medullaris) normally ends opposite the first lumbar vertebra.

The Anatomical Record, volume 88, published April, 1944, (de-
fendant’s exhibit No. 6.), states that termination of the spinal cord
ranges from the level of the lower third of the twelfth thoracic
vertebra to that of the middle third of the third lumbar vertebra.

Dr. William H. L. Dornette, called as a witness upon behalf of
the defendant, testified the purpose of spinal anesthesia is to pro-
duce a block of the spinal nerves which will relieve pain and
will produce muscular relaxation. Dr. Dornette explained the sub-
arachnoid space is occupied by the spinal cord and other nerves
and is filled with spinal fluid which is watery like substance. The
nerves leave the spinal cord and transverse varying lengths of the
subarachnoid space. Dr. Dornette continued to testify in detail
about this part of the anatomy, stating in part that,

“ . . The spinal cord ends at the upper part of the small of our back,
normally you would not expect it to end lower than the body of the second
lumbar vertebra. The cord tapers down gradually and at the very bottom
there is a slight enlargement which is called the conus medullaris and the

cauda equina extends from the conus medullaris and exits through the lower
lumbosacral coccygeal foramen.

“The fetus has a spinal cord which extends the entire length of the spinal
column. At birth the body is starting to grow much faster than the spinal
cord so that the tip of the spinal cord rises within the spinal column until
fnally in the adult, it is located somewhere in the region of the body of the
second lumbar vertebra.

“The mnerves that form the cauda equina are approximately one to two
millimeters in diameter, which is approximately the diameter of the lead in an
old fashioned lead pencil. The nerves that formulate the cauda equina are
within the subarachnoid space and are surrounded by and float within the
spinal fluid.

“To adyance or put the needle through an individual's back into the
zubarachnoid space in the spinal anesthetic procedure, it would be necessary
‘or the needle to pass through the subcutaneous tissue, supraspinous ligament
between the spinous processes, through the interspinous ligament and through
the epidural space, the dura and into the arachnoid membrane which fuses
together and forms the subarachnoid space.”

As for the actual procedure involved, Dr. E. Jay Fieldman was
called as a witness on behalf of the plaintiff and on direct examina-
tion he testified to the following:

“I made the initial spinal tap at the 1.2-3 interspace. [This is the interspace
between the second lumbar vertebra and the third lumbar vertebra.] This
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is the highest possible interspace at which the procedure can be safely done
because in the average person, the spinal cord comes down to the L1-2
interspace. If the initial tap is done higher than the L2-3 interspace there is
a danger of traumatizing the spinal cord which would cause nerve or spinal
cord damage that would result in weakness in one of the legs. '

“T ysually aspirate when I attach the syringe, but I cannot recall whether I
did in Mrs. Funke’s particular case. ?

Dr. Fieldman went on to state that while he was not taught at
the Mayo Clinic to aspirate, in many instances it is important to
aspirate before starting an injection and in some instances it is
dangerous. Dr. Fieldman agreed that if the plunger rotates freely
but spinal fluid cannot be aspirated freely, the needle is not in
the right place. The purpose of aspiration is to ascertain if you
are getting a free flow of spinal Auid which indicates the needle
is in the subarachnoid space rather than up against or inside a nerve,
in which case a free flow of spinal fluid would not be present.

Mos. Funke testified she was sleepy and drowsy from the pre-
operative medication when she arrived at the operating room and
was placed on the operating table. She was awake when she was
set up but did not see Dr. Fieldman. She does remember hearing
his voice when he gave instruction on the anesthetic.

The plaintff was in a sitting position with her legs straight
out and held in a position which caused her to lean over with her
head very low.

The plaintff testified when the needle was first inserted she
felt a terrible pain down her leg; that her leg jerked; and she said
“Oh”. The plaintiff testified that Dr. Fieldman then said “Sit
sHll” and soon thereafter the plaintiff felt another pain and re-
marked to Dr. Fieldman that, “Something’s wrong, my legs aren’t
going to sleep”. Dr. Fieldman then said, “Well, maybe we had
better remove the needle”. He then reinserted the needle at the
1.34 interspace. Plaintiff then remembers nothing after her legs
went to sleep.

Evidence disclosed that about two tenths of a cubic centimeter
of anesthetic solution was injected through the needle at the place
of its initial insertion before the needle was reinserted at the
lower interspace.

Testimony disclosed that when the anesthesia disappeared, pa-
ralysis remained on the left side with total anesthesia to pain as
well as temperature with reduced sensitivity to touch. Testimony
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also showed that the plaintiff's left leg was so sensitive that doctors
could hardly examine it and that a problem with control of bladder
and bowels existed.

The plaintiff contends the trial court erred (1) in finding that
the defendant was not negligent and in finding generally for the
defendant when the evidence was not sufficient to support said
findings; (2) in finding plaintiff gave an informed consent to the
spinal anesthesia prior to its administration; and (3) in finding
that the doctrine of res ipsa loquitur was not applicable to this case.

Under K.S. A. 60-252 (a) where trial is to the court, as here,
the trial judge shall find the controlling facts, and on appellate
review the findings of fact made by the trial judge shall not be
set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge of the credibility of
the witnesses. (Short v. Sunflower Plastic Pipe, Inc., 210 Kan. 68,
500 P.2d 39.)

The appellant first contends the appellee was negligent in pro-
ceeding to start the injection of the solution after she experienced
the sudden severe pain down her leg, rather than removing the
needle and repositioning it before injection of the solution; and
that the appellee was negligent in not heeding the warning of the
first pain, and in waiting until she cried out a second time before
removing the needle and repositioning it in the next lower inter-
space.

The appellant’s nerves which were adversely affected are de-
scribed as L-5, L-4, S-1 and S-2. Dr. Dornette, during his direct
examination on behalf of the defendant, stated that in his opinion,
“There’s just no possible way that you can injure four nerves on
one side without an injection into the substance of the conus.”
Dr. Dornette was cross-examined with the assistance of a work
called Neurological Complications after Spinal Anesthesia and Re-
sults from Two Thousand Four Hundred Ninety Three Follow Up
Cases, by Gunnar Thorsen, Stockholm, 1947. The cross-examina-
tion began with a paragraph entitled “Injuries via an Assumed
Endroneural Injection”. An endroneural injection is an injection
‘nto a merve root or into a nerve. When counsel for the appellant
began comparison between the plaintiff's case and the case re-
ported by Thorsen, the defendant objected and the court ruled
that the plaintiff could finish her cross-examination relative to
the reported case but would not be allowed to cross examine Dr.
Dornette on any other cases reported in Thorsen’s work. Plaintiff
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sought to proffer other similar cases to compare the complaints
and residuals of the plaintiff but was not allowed to proffer the in-
formation by the court. There was also evidence introduced that
1.8 percent of the population, or one in every fifty-five persons,
has a low lying conus medullaris which extends down to the 1.2-3
interspace.

Suffice it to say evidence in the record establishes there is a possi-
bility of nerve damage from a spinal injection, such as the appellant
sustained in the instant case.

The appellant argues that even if her conus medullaris actually
does extend down to the L2-3 interspace, if she had a complaint of
pain when the defendant put the needle in followed by an injection
without repositioning the needle, he departed from standard ap-
proved medical practice, which departure caused her injury.

The long standing general rule, consistently adhered to by this
court in malpractice cases of this character, is that expert medical
testimony is ordinarily required to establish negligence or lack of
skill on the part of a physician or surgeon in his medical diagnosis,
his performance of surgical procedures and his care and treatment of
the patients. (Collins v. Meeker, 198 Xan. 390, 394, 424 P. 2d 488
and cases cited therein.) An exception to the general rule exists
where the results of medical treatment are so patently bad as to be
manifest to lay persons or as to come within the common knowledge
and experience of mankind generally. (Collins v. Mecker, supra,
and cases cited there.)

Without belaboring the point further we hold the record does
contain substantial competent evidence in the form of expert medical
testimony to support the trial court’s finding that the appellee was
not negligent in the performance of the spinal anesthetic injection.

We now turn to the appellant’s second point—that the trial
court erred in finding that she gave an informed consent to the spinal
anesthesia prior to its administration.

This court was squarely confronted with the question of a
patient’s informed consent to a method or a course of treatment by
medical personnel in Natanson v. Kline, 186 Kan. 393, 350 P. 2d 1093.
That was an action for malpractice against a hospital and a physician
in’ charge of its radiology department to recover for injuries sustained
as a result of radiation therapy with radioactive cobalt, allegedly
given in an excessive dosage. One of the plaintiff's contentions in
Natanson was that while she consented to the treatment, the treating
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physician failed to warn her the course of treatment he undertook to
administer involved great risk of bodily injury or death. |

After an extended review of cases from foreign jurisdictions
most nearly in point, this court concluded the proper rule of law to
determine whether a patient has given an intelligent consent to a
purposed form of treatment by a physician was the rule stated and
applied in Salgo v. Leland Stanford Etc. Bd. Trustees [1957], 154
Cal. App. 2d 560, 317 P.2d 170. The trial court in Salgo gave a
rather broad instruction on the duty of the physician to disclose to
the patient “all the facts which mutually affect his rights and in-
terests and of the surgical risk, hazard and danger if any”. In
holding the instruction to be overly broad, the California appellate
court stated:

“ . . A physician viclates his duty to his patient and subjects himself
to liability if he withholds any facts which are necessary to form the basis of
an intelligent consent by the patient to the proposed treatment. Likewise the
physician may not minimize the known dangers of a procedure or operation
in order to induce his patient’s consent. At the same time, the physician
must place the welfare of his patient above all else and this very fact places
him in a position in which he sometimes must choose between two alternative
courses of action. One is to explain to the patient every risk attendant
upon any surgical procedure or operation, no matter how remote; this may
well result in alarming a patient who is already unduly apprehensive and who
may as a result refuse to undertake surgery in which there is in fact minimal
risk; it may also result in actually increasing the risks by reason of the
physiological results of the apprehension itself. The other is to recognize that
each patient presents a separate problem, that the patient’s mental and
emotional condition is important and in certain cases may be crucial, and
that in discussing the element of risk a certain amount of discretion must
be employed consistent with the full disclosure of facts necessary to an
informed consent. . . .  (p.578.)

This court commented further on the doctrine of informed consent
in Williams v. Menehan, 191 Kan. 6, 379 P. 2d 292. There it was held
the parents of a small child who died while a team of physicians was
performing a cardiac catheterization had given an informed consent
to the procedure. In commenting on the rule as laid dowm in
Natanson, supra, it was said:

“« . . [Iltis the duty of a doctor to make a reasonable disclosure to his
patient of the nature and probable consequences of the suggested or recom-
mended treatment, and to make a reasonable disclosure of the dangers within
his knowledge which are incident or possible in the treatment he proposes

to administer. But this does not mean that a doctor is under an obligation to
describe in detail all of the possible consequences of treatment. To make a
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complete disclosure of all facts, diagnoses and alternatives or possibilities
which might occur to the doctor could so alarm the patient that it would, in fact,
constitute bad medical practice.” (p. 8.)

Summarizing the rule in Tatro v. Lueken, 212 Kan. 606, 512
P. 2d 528, the court said in Syllabi 3 and 4:

“In the absence of an emergency a physician or surgeon has a legal obliga-
tion to make a disclosure of the risks and dangers incident to a proposed
medical or surgical procedure in order that his patient may make an informed
consent thereto, but the duty of the physician is limited to those disclosures
which a reasonable medical practiioner would make under the same or similar

circumstances.
“What is a reasonable disclosure upon which an informed consent may rest
depends upon the facts and circumstances of each case.”

Against this historical background of the rule the question now
posed is whether or not a reasonable disclosure of the nature and
probable consequences of the recommended spinal anesthesia was
made to Mrs. Funke, and whether or not a reasonable disclosure
was made to Mrs. Funke of the dangers, within the knowledge of
Dr. Fieldman, which were incident or possible in the spinal anes-
thesia he proposed to administer.

At the time of trial the appellant testified:

“I knew before Dr. Fieldman came to see me that Dr. Cowles was a be-
liever in the advantages of spinal anesthesia for the type of surgery I was
going to have. I believed in and trusted Dr. Cowles; before when he de-
livered my child, he recommended a caudal anesthete, but he didn’t talk to
me about possible complications and risks of the caudal. I didn’t ask him
before the delivery and I didn’t feel that I should have had more information
from him at that time.

“At the time I had the spinal anesthetic I did not feel I needed more in-
formation about it. If I had known then what I know about spinals or caudals
now, I would never have gone through it.

“When I discussed the spinal anesthetic with Doctor Cowles, I did not have
any questions as to the advantages and disadvantages. I always thought the
doctor chose the anesthetic and the patient did not ever really have much
to say. I was never asked before. Doctor Cowles had recommended the spinal
anesthetic and it seemed satisfactory to me and I accepted Doctor Fieldman’s
recommendation for the spinal anesthetic.”

On direct examination Mrs. Funke testified concerning the time
Dr. Fieldman came into her hospital room on the evening of Novem-
ber 12, 1967, as follows:

“Q. All right. Now I ask you this question: up to that time had anyone
in the world ever told you that a spinal anesthetic could cause a paralysis or a
partal paralysis?
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“A. No. I really didn’t know anything about spinals. No one had ever
told me.

“Q. All right. Had anyone ever told you that such a procedure could in-
jure any part of your nervous system like the spinal cord, the nerve roots, or
anything of that nature?

“A. No. The only thing I knew about a spinal was—I had heard women
talk about the headaches from them. I was concerned about those.

“Q. Is that the only knowledge you've had is what you told the Court
about here? Right now?

“A. Yes, sir.

“Q. When Dr. Fieldman walked into your room that night, did he intro-
duce himself?

“A. Yes. He did. He said he was Dr. Fieldman. I believe we shook hands.

“Q. How long did he stay in the room there that evening?

“A. Well, he couldn’t—it wasn’'t very long. I would say approximately
three to four minutes at the most.

“Q. Did he give you a physical examination at that time?
No, sir.
Did he interrogate you about any of your previous medical history?
No. Not that I recall he didn’t.

£¢

Tell the Court what you said and what he said.
He came in and introduced himself. I said well, I knew he was coming
in. Dr Cowles had mentioned he would be my anesthesiologist and that he
would be in in a few minutes—in that evening. I told him Dr. Cowles had
just left and he was very friendly. We exchanged, you know, hello. He asked
me how I was and all this. Then he asked me what kind of anesthetic I
wanted. I said well, Dr. Cowles had recommended a spinal; and he said,
well, those are the best.

“He said I like to give those, too. He said the most you can get from them
is a headache; and we have medicine for that now.

“Q. Was that the extent of his complete conversation in describing the
procedure and what could happen there from it?

“A. That was about it.

“Q. Did Dr. Fieldman during this conversation at any time mention to
you any possible consequence from spinal anesthetic?

“A. No, sir.,”

Dr. Fieldman takes the positon, as the trial court found, that
he was entitled to rely on the explanation given the patient by
Dr. Cowles.

Dr. Cowles in his testimony was evasive as to what he told Mrs.
Funke concerning a spinal anesthetic.

Did Dr. Cowles, the physician in charge, or Dr. Fieldman the
anesthesiologist, have a duty to make a reasonable disclosure of
the dangers of the proposed spinal anesthetic We do not find it
necessary to answer this question because the record clearly shows
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Dr. Fieldman went to see Mrs. Funke in her hospital room the
evening prior to her scheduled operation and undertook to tell
Mrs. Funkee that “the most you can get from them [spinal anes-
thetic] is a headache; and we have medicine for that now”.

This testimony was never refuted by Dr. Fieldman.

A careful examination of the record affirmatively shows there
were other risks associated with the administration of a spinal an-
esthetic, and that one out of 55 people does have an abnormally
low lying conus medullaris which makes such patient vulnerable
to nerve injury if a spinal needle is inserted at 1.2-1.3 interspace,
rather than at the next lower interspace.

Dr. Fieldman recognized in his testimony, previously quoted,

that if the initial tap is done higher than the 1.2-3 interspace there

is danger of traumatizing the spinal cord which could cause nerve
or spinal cord damage. With a low lying conus medullaris the
same would be true of an initial tap made at L2-3. On the facts
in this case the needle was withdrawn from the 1.2-3 interspace,
where it was first inserted and some anesthetic solution injected
after the patent twice indicated pain, and reinserted at the 1.3-4
interspace where the spinal anesthetic was finally administered.

Albert Faulconer, M. D., chairman of the Department of Anes-
thesiology at the Mayo Clinic in Rochester, Minnesota, replied to
the question,

“Q. . . . [Wiouldn't it be a fair statement that that’s not the only risk,
there is an occasional headache. . . ?
“A. Yes, there certainly are other risks.”

Frank M. Tilton, M. D., a physician and specialist in the field
of neurology practice in Wichita, Kansas, testified that in his best
medical judgment the conus medullaris would not ever go down
to the second and third lumbar interspace and that he would not
agree with Dr. Faulconer that in about two percent of the people
the spinal cord ends below the L-2 interspace. However, after
being cross-examined from the anatomical record, Dr. Tilton
changed his testimony and agreed that in the big majority of
people the end of the spinal cord would be at the L-1 or L-2
level of the spine.

The record establishes that Dr. Fieldman either knew or should
have known that spinal anesthesia carried with it more risks than
mere headaches for the patient, and that such other risks were
greater in severity. When Dr. Fieldman then undertook to tell
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Mrs. Funke that a headache was the only possible danger he
misinformed and misled Mrs. Funke. In other words, her consent
to the administration of a spinal anesthesia by Dr. Fieldman was
not an informed consent. As such, it was a nullity.

In Collins v. Meeker, supra, the court said:

“At no Hime has this court ventured to say that a physician or surgeon is
under obligation to disclose any and all results which might possibly follow a
medical or surgical procedure. Nor would we now deny that there may well
be circumstances under which it would be bad therapeutic practice to disclose
the nature, the procedures and the possible harsh results of treatment. Even
though a patient may be relieved of the burden of showing, by expert evi-
dence, that his doctor’s silence deviated from acceptable medical practice,
there is nothing in this rule which would preclude the doctor, himself, from
showing that his silence did, in fact, comply with medical standards under the
facts then facing him. . . .” (p. 397.)

But we are not here faced with total silence on the part of a
physician, or a failure to make a disclosure that would deviate
from acceptable medical practice. Here we are confronted with
a misleading statement by Dr. Fieldman upon which Dr. Field-
man knew Mrs. Funke was relying when she gave her consent for
the spinal anesthetic. As such, the misleading statement was equiv-
alent to a false statement by Dr. Fieldman and vitiated Mrs.
Funke’s consent.

While there does not necessarily have to be negligence in the
administration of the spinal anesthetic for the resultant damage
which Mrs. Funke experienced, the risk was still present.

On the record here presented we find Dr. Fieldman failed to
obtain the informed consent of Mrs. Funke to the spinal anesthetic
prior to its administration.

No more than breach of any other legal duty does nonfulfillment
of the physician’s obligation to disclose alone establish liability to
the patient. An unrevealed risk that should have been made known
must materialize, otherwise the omission, however unpardonable,
is legally without consequence. Occurrence of the risk must be
harmful to the patient, for negligence unrelated to injury is non-
actionable. And, as in malpractice actions generally, there must
be a causal relationship between the physician’s failure to ade-
quately divulge the risks and damage to the patient. (Canterbury
v. Spence, 464 F.2d T72 [1972].)

A causal connection exists when, but only when, disclosure of
significant risks incidental to treatment would have resulted in a
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decision against it. The patient obviously has no complaint if she
would have submitted to the spinal anesthetic notwithstanding
awareness that the risk of permanent nerve damage was one of
its perils. On the other hand, the very purpose of the disclosure
rule is to protect the patient against the consequences which, if
known, she would have avoided by foregoing the spinal anesthetic.
(Canterbury v. Spence, supra, and Natanson v. Kline, 186 Kan.

393, 350 P. 2d 1093.)
This court said in Natanson v. Kline, supra:

“Upon the record here presented Dr. Kline made no disclosures to the
appellant whatever. He was silent. This is not to say that the facts com-
pel a verdict for the appellant. Under the rule heretofore stated, where
the patient fully appreciates the danger involved, the failure of a physician
in his duty to make a reasonable disclosure to the patent would have no
causal relation to the injury. In such event the consent of the patient to
the proposed treatment is an informed consent. The burden of proof rests
throughout the trial of the case upon the patient who seeks to recover in
a malpractice action for her injury.” (p. 410.)

The factual issue on causal connection has not heretofore been
determined by this court, except to say the burden of proof rests
on the patient throughout the trial of 2 malpractice action. Should
the issue be determined on an objective or a subjective basis?
The point was fully discussed in Canterbury v. Spence, supra, where
the United States Court of Appeals, District of Columbia Circuit,
concluded the objective basis was the better. There the court said:

“ . The more difficult question is whether the factual issue on causality
calls for an objective or a subjective determination.

“Tt has been assumed that the issue is to be resolved according to whether
the factfnder believes the patient’s testimony that he would not have agreed
to the treatment if he had known of the danger which later ripened into
injury. [Citing authorities.] We think a technique which ties the factual
conclusion on causation simply to the assessment of the patents credibility
is unsatisfactory. To be sure, the objective of risk-disclosure is preservation
of the patient’s interest in intelligent self-choice on proposed treatment, a
matter the patient is free to decide for any reason that appeals to him. [GCit-
ing authorides.] When, prior to commencement of therapy, the patient is
sufficiently informed on risks and he exercises his choice, it may truly be said
that he did exactly what he wanted to do. But when causality is explored
at a post-injury trial with a professedly uninformed patient, the question
whether he actually would have turned the treatment down if he had known
the risks is purely hypothetical: ‘Viewed from the point at which he had to
decide, would the patient have decided differently had he known something
he did not know? [Citing authoriies.] And the answer which the patient
supplies hardly represents more than a guess, perhaps tinged by the circum-
stance that the uncommunicated hazard has in fact materialized. [Citing

authorities.]
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“In our view, this method of dealing with the issue on causation comes in
second-best. It places the physician in jeopardy of the patients hindsight and
bitterness. It places the factfinder in the position of deciding whether a
speculative answer to a hypothetical question is to be credited. It calls for a
subjective determination solely on testimony of a patient-witness shadowed
by the occurrence of the undisclosed risk. [Citing authorities.]

“Better it is, we believe, to resolve the causality issue on an objective
basis: in terms of what a prudent person in the patient’s position would
have decided if suitably informed of all perils bearing significance. [Citing
authorities.] If adequate disclosure could reasonably be expected to have
caused that person to decline the treatment because of the revelation of the kind
of risk or danger that resulted in harm, causation is shown, but otherwise not.
[Citing authorities.] The patient’s testimony is relevant on that score of
course but it would not threaten to dominate the findings. And since that
testimony would probably be appraised congruently with the factfnders
belief in its reasonableness, the case for a wholly objective standard for passing
on causation is strengthened. Such a standard would in any event ease the
fact-finding process and better assure the truth as its product.” (pp. 790, 791.)

We think the foregoing reasoning is persuasive. Whether a
patient would have refused treatment or a medical procedure had
the physician made adequate disclosure is to be determined
objectively. If adequate disclosure could reasonably be expected to
have caused the patient to decline the treatment or procedure
because of revelation of the kind of risk or danger which resulted
in her harm, causation is shown but otherwise not, and the patient’s
testimony is relevant on such issue, but should not be controlling.

The appellant’s third point is that the trial court erred in
finding the doctrine or res ipsa logquitur was not applicable to this
case.

The doctrine of res ipsa loguitur and the elements thereof were
examined as applied to malpractice cases in Voss v. Bridwell, 188
Kan. 643, 364 P. 2d 955, and reviewed in Tatro v. Lueken, 212 Kan.
606, 512 P. 2d 529, together with our prior decisions on the subject.

In Tatro the court held, comsistent with our prior decisions,
that the doctrine of res ipsa loquitur applies in a medical mal-
practice action only where a layman is able to say as a matter of
common knowledge and observation, or from the evidence can draw
an inference, that the consequences of professional treatment
were not such as ordinarily would have followed if due care had
been exercised.

In Tatro, which was a malpractice action based upon the occur-
rence of a vesicovaginal fistula following an abdominal hysterec-
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tomy, it was held that such operation is so complicated as to lie
beyond the realm of common knowledge and experience of laymen
as to Whet_her such result would not ordinarily occur in the absence
of negligence.

The law on the doctrine of res ipsa loquitur need not be further
reviewed in connection with malpractice actions in this opinion. The
reader is referred to-Tatro v. Lueken, supra.

In our opinion the -administration of spinal anesthesia which
results in permanent nerve damage to the patient is a procedure so
complicated, considering the delicate anatomy of the human spine
and the various possibilities of injury from the needle or anesthetic
solution, as to lie beyond the realm of common knowledge and ex-
perience of laymen as to whether such result would not ordinarily
occur in the absence of negligence.

The judgment of the lower court is reversed with directions
to grant a new. trial in accordance with the views expressed in this
opinion. '
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Case Summary
Leiker v. Gafford, 245 Kan. 325, 778 P.2d 823 (1989)

The plaintiff received permanent injuries that resulted in her
death from an overdose of spinal anesthetic when she was delivering
her second child. During trial, evidence was presented by way of
expert testimony, medical texts and treatises that 15mg of
tetracaine, administered as spinal anesthetic in a caesarean
section operation, was a massive overdose that cause the
plaintiff’s injuries and death. Additionally, it was disputed
whether the defendants ever made any disclosures about the risk of
a spinal anesthetic. Leiker, 245 Kan. at 332. The jury rendered
a verdict in favor of the plaintiff. Defendants appealed.

The Kansas Supreme Court upheld the jury verdict and affirmed
the trial court. One of the issues on appeal was informed consent.

The trial court gave the jury the following instruction on
informed consent:

In the absence of an emergency a physician or surgeon
has a legal obligation to make a disclosure of the risk
and dangers incident to a proposed medical or surgical
procedure in order that his patient may make an informed
consent thereto, but the duty of the physician is
limited to those disclosures which a reasonable medical
practitioner would make under the same or similar
circumstances.

What is a reasonable disclosure upon which informed
consent may rest depends upon the facts and
circumstances of each case.

The burden of proof is upon the plaintiff to establish
that sufficient information was not disclosed to the
patient upon which to rest an informed consent. It is
further their burden, before 1legal liability can be
based on such nondisclosure, to establish that the
patient, more probably than not, would have refused the
procedure had adequate information been disclosed and
that, therefore the injury would not have occurred.

Leiker, 245 Kan. at 333.

The defendants acknowledged that they had a duty to disclose
but argued that because disclosures were made by the defendants to
the decedent and the plaintiff, it was incumbent upon the plaintiff
to present expert testimony on the issue of the adequacy of these
disclosures. Leiker, 245 Kan. at 333. The defendants continued to
argue that the plaintiff presented insufficient expert testimony on
this point. Leiker, 245 Kan. at 333.

When responding to this argument, the Court held that the
evidence did not conclusively establish that defendants made any
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disclosures, and as a result, it was a question for the jury of
whether or not any disclosures had been made. Leiker, 245 Kan. at
334, citing, Natanson v. Kline, 187 Kan. 186, 190, 354 P.2d 670
(1960) . Further, the Court found that much of plaintiff’s evidence
on the informed consent issue was directed at Marshall’s failure to
disclose the incompetence or inexperience of Gafford. Leiker, 245
Kan. at 334.
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No. 62,303

Sgawn A. LEIKER, a disabled person, by and through James S.

‘[‘O

Leiker, her husband and next friend; JaMEs S. LEIKER, indi-
vidually, and as parent and natural guardian of JasonN ScOTT
LEeiKER and JENNIFER ANN LEIKER, minors, and as Special Ad-
ministrator of the Estate of Shawn A. Leiker, deceased, Ap-
pellees and Cross-Appellants, v. WENDELL P. GAFFORD; PrO-
FESSIONAL ANESTHESIA, INC., a corporation; GeEORGE W.
MaRrsHALL, M.D.; Harris, HODGES & MansuaLL, Chartered, a
Professional corporation; and ABBOTT LABORATORIES, & COTPO-
ration, Appellants and Cross-Appellees.

(778 P.2d 823)
SYLLABUS BY THE COURT

TRIAL—Jury Instructions—Appellate Review. Errors regarding jury in-
structions will not demand reversal unless they result in prejudice to the
appealing party. Instructions in any particular action are to be considered
together and read as a whole, and where they fairly instruct the jury on the
law governing the case, errorinan isolated instruction may be disregarded as
harmless. If the instructions are substantially correct, and the jury could not
reasonably be misled by them, the instructions will be approved on appeal.

TORTS—Personal Injury—Nonpecuniary Damages—Loss of Enjoyment of
Life Subcomponent of Pain and Sufferingor Disability. In a personal injury
action, loss of enjoyment of life is not a separate category of nonpecuniary
damages but is more appropriately considered as an element or subcompon-
ent of pain and suffering and/or disability.

. SAME—Personal Injury—Nonpecuniary Damages. In a personal injury ac-

tion, an award of damages for the loss of enjoyment of life would ordinarily be
duplicative of damages awarded for pain and suffering or disability.

_ EVIDENCE—Personal Injury—Loss of Enjoyment of Life. Evidence of loss

of enjoyment of life is 2dmissible, if warranted by the facts, and the jury may
consider such loss as it relates to disability and pain and suttering. The loss of
enjoyment of life is a proper subject for argument by counsel to the jury as it
relates to the damages suffered for pain and suffering and disability.

_ TRIAL—Personal Injury—Jury Instruction—Nonpecuniary Damages—

Loss of Enjoyment of Life Not Separate Category. Loss of enjoyment of life
is not a separate category of nonpecuniary damages in a personal injury
action and ordinarily it is error to submitan instruction or verdict form on loss
of enjoyment of life as a separate category of damages.

. SAME—Jury Instruction—Failure to Object at Trial—Appellate Review. A

party may not assign as error the giving or failure to give an instruction unless
he objects to the instruction and states the specific grounds for the objection.
Absent such an objection, an appellate court may reverse only if the trial
court’s instruction was clearly erroneous.
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10.

v

4

RPN,

13.

14.

15.

11.

12.

DAMAGES—Personal Injury—Pain and Suffering. In a personal injury
action, damages are recoverable for pain and suffering which is consciously
experienced.

EVIDENCE—Personal Injury—Conscious Pain and Suffering—Conflicting
Evidence—Question of Fact for Jury. The determination of whether an
injured party sustained conscious pain and suffering is a question of fact for
the jury when there is conflicting evidence on the issue.

SAME—Lay Testimony Admissible—Conscious Pain and Suffering.
Whether an injured party has experienced conscious pain and suffering may
be established by lay testimony, and expert medical testimony is not essen-
tial to support a recovery of damages for pain and suffering.

APPEAL AND ERROR—Excessive Jury Verdict for Damages—Appellate
Review. Where a charge of excessive verdict is based on passion or prejudice
of the jury but is supported solely by the size of the verdict, the trial court
will not be reversed for not ordering a new trial, and no remittitur will be
awarded unless the amount of the verdict in light of the evidence shocks the
conscience of the appellate court. Where the alleged passion or prejudice of
the jury is not shown by definite proof, but depends for support solely on the
size of the verdict, the award will be upheld unless it shocks the conscience
of the court. There is no simple, symmetrical pattern or design for determin-
ing whether a verdict is sufficient or insufficient, since each case must stand
on its own facts.

PHYSICIANS AND SURGEONS—Standard of Care. The general standard
of care required of a doctor is that he possess the reasonable degree of
learning and skill ordinarily possessed by members of the profession and of
his particular school of medicine in the community where he practices, or in
similar communities, and that he will use such learning and skill in treating
his patient with ordinary care and diligence.

TORTS—Liability of Person for Acts of Another—Application of Vicarious
Liability, Implied Negligence, and Imputed Liability. Vicarious liability,
imputed negligence, and imputed liability are terms generally applied to the
legal liability of a person for the acts of another which arises solely because of
a relationship and not because of any actual act or negligence of the person
held liable for the act of the other person.

PHYSICIANS AND SURGEONS—Anesthetist’s Negligence—Liability of
Surgeon. A surgeon usually is liable for the negligence of an anesthetist-res-
ident or a nurse-anesthetist under the “captain of the ship” doctrine. In an
appropriate case the surgeon may also be liable based upon K.A.R. 28-34-
17(p).

COMMON LAW—Wrongful Death Action Nonexistent under Common
Law. The longstanding rule in Kansas is that there was no right at common
law to recover for wrongful death. A cause of action for wrongful death is a
creature of statute in Kansas.

DAMAGES—Wrongful Death—Statutory Limitations—Constitutionality.
K.S.A. 1988 Supp. 60-1903 does not violate (1) the constitutional right to
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equal protection of the law under Sections 1 and 2 of the Bill of Rights of the
Kansas Constitution or the equal protection clause of the Fourteenth
Amendment to the United States Constitution; (2) the constitutional right to
trial by jury under Section 5 of the Kansas Bill of Rights; or (3) the constitu-
tional right to remedy by due course of law under Section 18 of the Kansas
Bill of Rights and, therefore, the statute is not unconstitutional on any of the
grounds asserted by the plaintiffs.

Appeal from Sedgwick district court, NICHOLAS W. KLEIN, judge. Opinion filed
August 4, 1989. Affirmed.

Charles D. Green, of Arthur, Green, Arthur, Conderman & Stutzman, of

Manhattan, argued the cause and was on the briefs for appellants/cross-appellees
George W. Marshall, M.D., and Harris, Hodges & Marshall, Chtd.

Larry Shoaf, of McDonald, Tinker, Skaer, Quinn & Herrington, P.A., of
Wichita, argued the cause and Vincent A. Burnett, of the same firm, was with him
on the briefs for appellant Wendell P. Gatford.

Ronald D. Heck, of Fisher, Heck & Cavanaugh, P.A., of Topeka, appeared for
appellant Professional Anesthesia, Inc.

Richard C. Hite, of Kahrs, Nelson, Fanning, Hite & Kellogg, of Wichita, argued
the cause and Charles E. Hill and Dennis V. Lacey, of the same firm, were with
him on the briefs for appellee/cross-appellant Abbott Laboratories.

Bradley Post, of Post & Syrios, of Wichita, argued the cause and Arden J.
Bradshaw, of Wichita, and Robert E. Keeshan, of Hamilton, Peterson, Tipton &
Keeshan, of Topeka, were with him on the briefs for appellees/cross-appellants
Shawn A. Leiker, James S. Leiker, Jason Scott Leiker, and Jennifer Ann Leiker.

Marla J. Luckert, of Goodell, Stratton, Edmonds and Palmer, of Topeka, was
on the brief for amici curiae Kansas Medical Society and Kansas Hospital
Association.

Ronald P. Williams and Susan G. Saidian, of Morrison, Hecker, Curtis, Kuder
& Parrish, of Wichita, were on the brief for amicus curiae Kansas Association of
Defense Counsel.

The opinion of the court was delivered by

HowuMes, J.: This is an appeal in a medical malpractice action
by the plaintiffs and by the two principal defendants, Wendell P.
Gafford and George W. Marshall, M.D., from various portions of
the jury verdict and various rulings and orders of the trial court.
The plaintiffs have also filed a conditional or contingent appeal
from a trial court order granting a directed verdict in favor of
Abbott Laboratories, a corporation, and Abbott Laboratories has
filed a cross-appeal from certain evidentiary rulings of the court.

Shawn A. Leiker sustained personal injuries on January 28,
1982, as a result of an excessive dose of spinal anesthetic while
she was undergoing a cesarean section delivery of her second
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child. She remained semi-comatose until her death on De-
cember 14, 1987. This personal injury and wrongful death action
was brought by her husband, James S. Leiker, individually, as a
representative of her estate, and on behalf of their two children.

The defendants are Wendell P. Gafford, the certified regis-
tered nurse anesthetist (CRNA) who administered the spinal
anesthesia, and his professional corporation Professional Anes-
thesia, Inc.; George W. Marshall, M.D., the obstetrician, and his
professional corporation Harris, Hodges & Marshall, Chtd.; and
Abbott Laboratories (Abbott), a corporation, the manufacturer of
the anesthetic drug. At the close of the plaintiffs’ evidence, the
trial court entered a directed verdict in favor of Abbott. After
defendants Gafford and Marshall presented their evidence, the
jury determined that Gafford was 90% at fault and Marshall 10%
at fault for Shawn Leiker’s injuries and resulting death. The jury
also found specifically that Marshall was legally responsible for
one or more of the acts of Gafford which caused the injury and
death.

The jury awarded plaintiffs $1,250,000 for the personal injury
claim and $3,003,100 for the wrongful death claim. Of the total
award for wrongful death, the trial court reduced the amount of
$2.000,000 awarded for nonpecuniary damages to $100,000 pur-
suant to K.S.A. 1988 Supp. 60-1903(b). Judgment was entered for
the plaintiffs for a total of $2,353,100 against Gafford, Marshall,
and their respective professional corporations.

The following issues are raised by the parties:

(1) Did the trial court err in instructing the jury on the issue

of informed consent?

(2) Did the trial court err in allowing the jury to award
damages for loss of enjoyment of life as a separate cate-
gory ‘of compensable damages?

(3) Did the trial court err in allowing the jury to award
damages for pain and suffering under the circumstances
of this case?

(4) Did the trial court err in failing to grant a new trial on the
ground that the jury verdict was excessive and was ren-
dered under passion and prejudice?

(5) In the alternative, did the trial court err in failing to grant
a substantial remittitur of the award of damages?

(6) Did the trial court err in refusing to instruct the jury that
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(8)

there is no presumption of negligence by reason of an
adverse result and that a medical practitioner is presumed
to have carefully and skillfully treated his patient?

Did the trial court err in instructing the jury on the

following claims of negligence against Dr. Marshall, on

the basis of alleged insufficient expert testimony to sup-

port these claims:

(a) Whether Marshall failed to supervise administration
of the anesthetic as directed by K.A.R. 28-34-17(p);

(b) whether Marshall was liable for failure to confer with
Gafford on the anesthetic drug and dosage before the
surgery;

(c) whether Marshall was liable for failing to require
adequate fluid preload;

(d) whether Marshall was liable for not being present in
the operating room when Gafford commenced the
anesthesia procedure;

(e) whether Marshall was liable for failing to detect,
diagnose, and promptly treat his patient’s distress
resulting from the anesthetic; and

(f) whether Marshall was liable for failing to promptly
and properly resuscitate his patient?

Are Marshall and his professional corporation vicariously

liable for Gafford’s negligence and, if so, to what extent?

Did the jury instructions incorrectly set forth the appro-

~ priate duty owed by Gafford and allow the jury to set a

standard of its own rather than to rely upon expert testi-

mony?

Did the trial court err in applying K.S.A. 1988 Supp.

60-1903 to reduce the award of nonpecuniary damages for

wrongful death, on the ground that the statute is uncon-

stitutional?

Did the trial court erroneously grant Abbott’s motion for a

directed verdict at the close of the plaintiffs’ case, for any

of the following reasons:

(a) The trial court’s ruling deprived plaintiffs of their
right to a jury trial;

(b) Abbott Laboratories was negligent per se and the
negligence caused plaintiffs” injury;

(c) the court erred in holding as a matter of law that
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Abbott Laboratories had no duty to give an adequate
warning regarding its anesthetic drug;

(d) the courterred in overlooking evidence in the record
opposing the motion and instead searching the rec-
ord for evidence to support it;

(e) the court erred in deciding as a matter of law what
Gafford knew or should have known about the anes-
thetic drug;

(f) the court erred in holding as a matter of law that
plaintiffs were bound by selected testimony of ad-
verse witnesses;

(g) the court erred in holding that the conduct of Mar-
shall and Gafford could insulate Abbott from liabil-
ity; and

(h) the court erred in holding as a matter of law that
Abbott had no duty to warn Marshall as the treating
obstetrician?

(12) Was Abbott Laboratories’ 1987 package insert inadmissi-
ble pursuant to K.S.A. 1988 Supp. 60-3307?

(13) Did the prejudice to Abbott from admitting the 1987
package insert far outweigh any probative value it may
have had against Marshall and Gafford?

This appeal was transferred from the Court of Appeals on this
court’'s own motion, pursuant to K.S.A. 20-3018(c). We have
carefully considered all of the many issues and contentions
raised by the parties, whether or not discussed at length in this
opinion, and find no reversible error. We affirm the trial court.
Only a brief summary of the facts is necessary at this point in
order to understand the issues raised on appeal.

In January 1982, James and Shawn Leiker were expecting
their second child. Their first, Jason, was delivered in 1980 by
cesarean section while Shawn was under general anesthesia.
The couple was advised that their second child should also be
delivered by cesarean, but Shawn wanted to be awake during the
delivery. She discussed the options for regional anesthesia with
her obstetrician, Dr. George Marshall, who had also delivered
Jason. He referred her to Dr. Stoskopf, an anesthesiologist then
practicing in Salina where the Leikers resided.

In the early morning of January 28, 1982, Shawn went into
labor. Dr. Marshall verified that Shawn was in active labor at
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about 10:00 a.m. at his office, and proceeded to schedule the
cesarean section with the hospital. Marshall was informed that
Dr. Stoskopf was involved in another surgical procedure that
would take the rest of the day. He was informed that Gafford, a
CRNA, had just finished a case and was available. Marshall went
to the hospital, found Gafford, and asked him to handle the
Leiker case. Marshall had worked with Gafford before and had
confidence in his ability.

Gatfford then met with the Leikers at the hospital and allegedly
discussed the available anesthesia options. He reported back to
Marshall that the Leikers had elected spinal anesthesia, and
Marshall concurred. Marshall then changed his clothes and
waited in the doctors” lounge with Dr. Hodges, his associate and
assistant surgeon, while Gafford initiated the anesthesia proce-
dure.

At 11:40 a.m., Gafford injected Shawn with a 15 mg. dose of
tetracaine, a spinal anesthetic manufactured and distributed by
Abbott. At 11:45 a.m., Drs. Marshall and Hodges entered the
operating room, checked to be sure the anesthetic had taken
effect, and commenced the surgery at 11:47 a.m. A baby girl was
successfully delivered at 11:52 a.m., and Dr. Hodges briefly
showed the newborn to her parents. Dr. Marshall proceeded to
complete the surgery and close the incision.

In the meantime, Shawn made several complaints that she was
nauseated and unable to breathe. Shortly before noon, as her
husband and baby were leaving the operating room, she passed
out. Gafford was unable to obtain a pulse or blood pressure. He
initiated resuscitation efforts, including an intravenous adminis-
tration of Valium and, later, intubation. Sometime after 12:15,
when the surgical drapes came down, Marshall could see that
Gafford was having problems and that Shawn had been intu-
bated. Because Shawn’s lung sounds were abnormal, Marshall
requested immediate reintubation. Since there was no improve-
ment, Marshall had Dr. Hodges summoned back to the operating
room and initiated Code Blue procedures. Eventually Shawn’s
blood pressure and pulse returned. By then, however, she had
already suffered severe brain damage due to lack of oxygen.

Shawn Leiker never fully regained consciousness. She was
hospitalized until July 23, 1982, when she was admitted to the
Salina Nursing Home. She remained there until she died on
December 14, 1987.

oy,
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Evidence presented by expert testimony and accepted medi-
cal texts and treatises overwhelmingly indicated that 15 mg. of
tetracaine, administered as a spinal anesthetic in a cesarean
section operation, was a massive overdose which caused Shawn
Leiker’s injuries and ultimate death.

James Leiker filed a personal injury lawsuit on Shawn’s behalf
on August 4, 1983. After she died, an amended petition was filed
on December 22, 1987, adding a claim for wrongful death on
behalf of James Leiker and the two children. The case went to
trial in January 1988. At the close of the plaintiffs’ evidence,
Abbott successfully moved for a directed verdict. The trial pro-
ceeded with evidence presented by Marshall and Gafford. As
indicated earlier, the jury rendered a verdict in the total amount
of $4,253,100, finding Gafford to be 90% at fault and Marshall
10% at fault. The trial court reduced to $100,000 the $2,000,000
amount awarded for wrongful death nonpecuniary damages. A
number of post-trial motions were made, and all were denied.

Marshall and Gafford appeal from the jury verdict finding
them liable. In addition to plaintiffs’ cross-appeal contending
that the trial court should not have reduced the award for non-
pecuniary damages for wrongful death, the plaintiffs separately
appeal the directed verdict entered in favor of Abbott. Plaintiffs
concede that, if the trial court’s judgment is affirmed, their
separate appeal as to Abbott is moot. Abbott cross-appeals
against the plaintiffs, alleging error in the admission of certain
evidence against Gafford and Marshall.

Additional facts will be provided as they become relevant to
the analysis of the issues. As several of the issues raised by the
defendants involve the court’s instructions to the jury, we pause
to iterate certain basic principles applicable to appeals involving
jury instructions.

In reviewing jury instructions, the following guidelines apply:
”Errors regarding jury instructions will not demand reversal unless they result in
prejudice to the appealing party. Instructions in any particular action are to be
considered together and read as a whole, and where they fairly instruct the jury
on the law governing the case, error in an isolated instruction may be disregarded
as harmless. If the instructions are substantially correct, and the jury could not

reasonably be misled by them, the instructions will be approved on appeal.”
Trout v. Koss Constr. Co., 240 Kan. 86, 88-89, 727 P.2d 450 (1986).

We now turn to the issues raised by the parties.
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Gafford contended Shawn had been properly advised during her
prenatal care and at the hospital. On the other hand, James
Leiker testified he could not recall either Marshall or Gafford
explaining anything about the complications or risks accompa-
nying the proposed procedure, either when James accompanied
Shawn to her prenatal care visits or at the hospital. While both
James and Shawn signed a consent form shortly before the
anesthetic was administered, he testified no one explained any-
thing about the risks involved. The evidence did not conclu-
sively establish that Marshall and Gafford made any disclosures.
It was therefore a question for the jury whether ascertainable
disclosures had been made by the defendants in the first place.
Natanson v. Kline, 187 Kan. 186, 190, 354 P.2d 670 (1960).

As to the contentions regarding expert testimony on the ade-
quacy of the disclosure, the defendants overlook Instruction No.
9, which reads:

“INSTRUCTION NO. 9

“In determining whether a physician, or other health care professional, used
the learning, skill, and conduct required of him, you are not permitted to
arbitrarily set a standard of your own or determine this question from your
personal knowledge. On questions of medical or scientific nature concerning the
standard of care of a physician, or other health care professional, only those
qualified as experts are permitted to testify. The standard of care is established
by members of the same profession or specialty under like circumstances. It

follows, therefore, that the only way you may properly find that standard is
through evidence presented by physicians called as expert witnesses.”

We do not agree that there was no expert testimony as to the
adequacy of the disclosures. Much of the plaintiffs” evidence on
the informed consent issue was directed to Marshall’s failure to
disclose the alleged incompetence and inexperience of Gafford.
There was considerable testimony by experts for both sides that,
if Gafford was indeed unqualified to administer the anesthetic in
this case, the patient should have been informed.

When all of the instructions are read together in light of the
evidence before the jury, we find no error in the informed
consent instruction given to the jury.

B. Loss of Enjoyment of Life as a Separate Category

of Recoverable Damages

Defendants Gafford and Marshall both argue that the trial

court erred in instructing the jury that loss of enjoyment of life is
AArmrancahla 1171(:!&3‘1“ Kancac ]QW ag a QPﬂHT‘af‘F’. cateonrv OF nonpe-
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I. APPEAL OF DEFENDANTS MARSHAILL
AND GAFFORD
A. Informed Consent Instruction

The defendants Marshall, Gafford, and their respective pro-'

fessional corporations contend that the trial court erred in in-
structing the jury on the issue of informed consent. The chal-
lenged instruction reads:

“INSTRUCTION NO. 12

“In the absence of an emergency a physician or surgeon has a legal obligation
to make a disclosure of the risks and dangers incident to a proposed medical or
surgical procedure in order that his patient may make an informed consent
thereto, but the duty of the physician is limited to those disclosures which a
reasonable medical practitioner would make under the same or similar circum-
stances.

“What is a reasonable disclosure upon which an informed consent may rest
depends upon the facts and circumstances of each case.

“The burden of proof is upon the plaintiff to establish that sufficient informa-
tion was not disclosed to the patient upon which to rest an informed consent. It is
further their burden, before legal liability can be based on such nondisclosure, to
establish that the patient, more probably than not, would have refused the
procedure had adequate information been disclosed and that, therefore the injury
would not have occurred.”

The instruction as given generally follows PIK Civ. 2d 15.16,
and goes further by emphasizing the plaintiffs’ burden of proof
when it is contended that a health care provider failed to ade-
quately advise a patient as to the risks of a proposed procedure.

The defendants do not argue that there was no duty to disclose
to the Leikers the risks of the procedure. They do argue, how-
ever, that where the evidence shows that the defendants did
inform the plaintiffs of the risks associated with a medical pro-
cedure, the adequacy of the disclosure may be determined only
on the basis of expert testimony as to what reasonable physicians
or health care practitioners would deem adequate. Charley v.
Cameron, 215 Kan. 750, 756-57, 528 P.2d 1205 (1974); Collins v.
Meeker, 198 Kan. 390, 398, 424 P.2d 488 (1967). In addition, they
argue that there was insufficient expert testimony on the issue.
Defendant Gafford also argues that the instruction given was
erroneous because it failed to inform the jury that the adequacy
of the consent given must be determined on the basis of expert
testimony.

The evidence as to whether Shawn was properly advised of
the risks of the proposed anesthesia was disputed. Marshall and
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cuniary or noneconomic damages for personal injury. Amici
Kansas Association of Defense Counsel, Kansas Medical Society,
and Kansas Hospital Association also contend that loss of en-
joyment of life is not separately compensable under Kansas law.
The plaintiffs urge this court to adopt what they call the majority
rule by recognizing loss of enjoyment of life as a separate
category of compensable harm for which damages may be re-

covered.
The trial court provided the following instruction to the jury on
the determination of damages for the personal injury claim:

“INSTRUCTION No. 25

“If it is necessary under the instructions and the directions on the verdict
form to fix the loss on the personal injury claims of Shawn A. Leiker, you will
then determine the amount of recovery. You should allow such amount of
money as will reasonably compensate the Estate of Shawn A. Leiker for her
injuries and losses resulting from the occurrence in question, including any of
the following shown by the evidence:

“a) Pain, suffering, disabilities, or disfigurement, and any accompanying
mental anguish suffered by Shawn A. Leiker up to the time of her death.

“b) Loss of enjoyment of life and the capacity to enjoy life, suffered by
Shawn A. Leiker up to the time of her death.

“c) Loss of time and income, and earning capacity, by reason of her disabili-
ties up to the time of her death.

“d) The reasonable expenses of necessary medical care, hospitalization,
custodial care, and treatment received before her death.

“e) Fair and reasonable compensation for the loss and impairment of Shawn
A. Leiker’s ability to perform services as a wife to her husband, resulting from
her injuries, including loss and impairment of plaintiff’s services to her hus-
band in the discharge of her domestic and household duties, and the loss and
impairment of Shawn A. Leiker’s companionship, aid, assistance, comfort, and
society to her husband James S. Leiker.” (Emphasis added.)

Defendants Gafford, Marshall, and their respective professional
corporations objected to that part of the instruction which al-
lowed the jury to award damages for loss of enjoyment of life as a
distinct category of damages.

The personal injury damages portion of the verdict form sub-
mitted to the jury was virtually identical to that proposed by the
plaintiffs. The jury awarded the following amounts to the estate
for Shawn Leiker’s personal injuries:

“A. Personal Injury Action

For damages for personal injuries to Shawn A. Leiker occurring on January 28,
1982, and during the period between January 28, 1982, and December 14, 1987,

for:

1468
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a. Pain and suffering 150,000
b. Disability ' 150,000
¢. Disfigurement and any

accompanying mental anguish 150,000
d. Loss of the enjoyment of life 150,000
e. Loss of time and income,

and earning capacity 100,000

f. Reasonable expenses of
necessary medical care,
hospitalization, custodial

care and treatment 400,000
g. Loss and impairment of
services to husband James S. Leiker 150,000.”

(Emphasis added.)

Defendants rely heavily on Hogan v. Santa Fe Trail Trans-
portation Co., 148 Kan. 720, 85 P.2d 28 (1838). In Hogan, as a
result of a motor vehicle collision, plaintiff broke a bone in her
left hand, which caused permanent stiffening of her little finger.
The plaintiff was an accomplished violinist, although her earn-
ings from her avocation were marginal. As a result of the injury,
she was no longer able to play the violin. The trial court submit-
ted to the jury a verdict form, which included fifteen special
questions. Question 11(6) specifically requested the jury to
itemize the amount allowed for loss of enjoyment from being
unable to play the violin. The jury awarded $4,000. On appeal,
defendants argued that the damages awarded for loss of enjoy-
ment because of inability to play the violin were too speculative
and conjectural. In the alternative, they argued that, even if loss
of enjoyment was a proper category of damages, the $4,000 jury
verdict was excessive. The Kansas Supreme Court noted that the
precise question of whether a plaintiff may recover for “loss of
enjoyment” was one of first impression in this court.

After noting the various cases pro and con cited by the parties,

the court concluded:
“This court, after careful consideration of the entire subject, has concluded to
hold that loss of enjoyment resulting from being unable to play the violin is too
speculative and conjectural to form a sound basis for the assessment of damages.
It is well to bear in mind the jury allowed [$1,000] separately for pain and
suffering resulting from the injury. That item is not in dispute. [t will also be well
to observe the jury allowed nothing for loss of earnings. . . .

“Plaintiff urges that in question 11(6) she might just as well have asked how
much the jury allowed for permanent injury, and the element of loss of enjoyment

from being unable to play the violin would have been included
therein. . . . Furthermore, question 11(6) leaves this court no room to say the
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$4,000 or any part thereof was awarded for permanent injury. That question is
clear, and an award for permanent injury cannot be read into it. Then, too, even
though the court should be inciined to consider the $4,000 item as having been
intended to include permanent damages, the court would have no possible way
of determining how much thereof was allowed for permanent injuries. It follows
the judgment must be modified by a reduction in the sum of $4,000. Otherwise
the judgment will be affirmed.” 148 Kan. at 729-30.

Two justices, including the author of the majority opinion, joined
in a lengthy dissent. 148 Kan. at 730-37.

The defendants in the instant case argue that the trial court’s
instructions allowing the jury to make a separate award for loss of

enjoyment of life were contrary to the rule in Hogan. In re-

sponse, the plaintiffs contend that Hogan did not reject loss of
enjoyment as a remedy in all cases, and that its holding should be
limited to its specific facts. Plaintiffs also point out that in Hogan
the court may have been concerned about the certainty of the
loss itself, while in the instant case it cannot be questioned that
Shawn Leiker suffered a complete loss of enjoyment of life
between January 28, 1982, and December 14, 1987, the date she
died.

We agree with plaintiffs that Hogan is clearly distinguishable
from the present case. Hogan was limited to the facts then before
the court, and nothing in the opinion establishes that loss of
enjoyment of life may not be a proper element of damages in an
appropriate case. We also note that the argument that such
damages are too speculative and conjectural could also be as-
serted as to any area of nonpecuniary damages, such as pain and
sutfering. '

In other cases, this court has implied in dicta that loss of
enjoyment may at least be considered one factor in awarding
damages. See Tos v. Handle, 209 Kan. 139, 141, 495 P.2d 896
(1972), and Railroad Co. v. Chance, 57 Kan. 40, 48, 45 Pac. 60
(1896). We conclude that the issue is an open question before
this court and that Hogan is not controlling.

Defendants also argue that K.S.A. 1988 Supp. 60-249a, which
requires the trier of fact to itemize its verdict in a personal injury
action, does not list loss of enjoyment of life. The statute reads in
part:

“{a) In any action for damages for personal injury, the verdict shall be itemized
by the trier of fact to reflect the amounts, if any, awarded for:

(1) Noneconomic injuries and losses, as follows:

e
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(A) Pain and suffering,

(B) disability,

(C) disfigurement, and any accompanying mental anguish;
(2) reasonable expenses of necessary medical care, hospitalization and treat-
ment received; and
(3) economic injuries and losses other than those itemized under subsection

(a)(2).”
Although defendants’ reliance on the statute is somewhat per-
suasive, the language of the statute does not preclude this court
from recognizing loss of enjoyment of life as a separate category
of noneconomic damages, and it certainly does not preclude its
| consideration as an element or factor in assessing damages for
one of the other types of noneconomic damages listed in sub-
section (a)(1). Nothing in K.S.A. 1988 Supp. 60-249a purports to
restrict the categories of noneconomic damages to those listed in
subsection (a)(1). If the legislature had intended to preclude by
statute separate awards for loss of enjoyment of lite, it could
easily have done so simply by stating that noneconomic damages
would be limited to those categories specified in subsection
(a)(1). Thus, we conclude the statute does not resolve the issue.
Gafford and his professional corporation correctly assert that
PIK Civ. 2d 9.01 does not mention loss of-enjoyment of life as a
compensable category of damages. However, that fact does not
preclude this court from recognizing such damages in an appro-
priate case. Nor does it automatically render erroneous an in-
struction which differs from that suggested in PIK. The preface
to PIK Civ. 2d reads in part: “[A] pattern instruction may not be
exactly right for the evidence introduced in a particular case. The
judge must analyze the issues applicable to the evidence in each
case and make appropriate selections and modifications.” PIK
Civ. 2d Preface, p. 8. The failure of PIK to include loss of
enjoyment of life in its recommended instruction on damages is
not determinative. As directed in PIK, the trial judge modified
the pattern instruction to fit the issues and evidence in this case.
Next, defendants argue that it is duplicative to award damages
for loss of enjoyment of life in addition to the separate jury award
for pain and suffering and/or disability. Defendant Gafford
argues that this is especially true where, as here, the jury was not
given instructions clearly defining the various subcomponents of
damages it was asked to assess. We think the argument has merit.
Much has been written in recent years on the issue of whether /#-¢ '4
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damages are recoverable for loss of enjoyment of life, sometimes
referred to as hedonic damages, as a separate category of dam-
ages or as a component of the more traditional categories of pain
and suffering and/or disability. See, e.g., Hermes, Loss of En-
joyment of Life—Duplication of Damages Versus Full Com-
pensation, 63 No. Dak. L. Rev. 561 (1987); Hilton and Goldstein,
Damages for the Loss of Enjoyment of Life in Personal Injury
Cases, 30 For The Defense, Nov. 1988, at 2; Staller, Placing a
Value on the Enjoyment of Life, 31 For The Defense, June 1989,
at 8; Annot., Loss of Enjoyment of Life as a Distinct Element or
Factor in Awarding Damages for Bodily Injury, 34 A.L.R.4th 293.
The cases which have considered the issue generally fall into
three categories: (1) those which totally reject loss of enjoyment
of life as a consideration in awarding damages; (2) those which
hold it is not a separate category of damages but may be consid-
ered as an element or component of pain and suffering and/or
disability; and (3) those which hold loss of enjoyment of life is a
separate category of damages. For an excellent and comprehen-
sive article on the subject, see Hermes, 63 No. Dak. L. Rev. 561.
One of the strongest arguments that has been advanced as a
reason for not recognizing loss of enjoyment of life as a separate
category of damages is that it duplicates or overlaps other cate-
gories of damages, such as permanent disability or pain and
suffering. See, e.g., Huff v. Tracy, 57 Cal. App. 3d 939, 943, 129
Cal. Rptr. 551 (1976); Swiler v. Baker’s Super Market, Inc., 203
Neb. 183, 187, 277 N.W.2d 697 (1979); Flannery v. United
States, 297 S.E.2d 433, 438 (W. Va. 1982). See generally Hermes,
63 No. Dak. L. Rev. 561. However, loss of enjoyment of life is
arguably distinct from pain and suffering. Comment, Loss of
Enjoyment of Life as a Separate Element of Damages, 12 Pac.
L.J. 965, 972-73 (1981). It is also arguably distinct from loss due
to disability. In Thompson v. National R.R. Passenger Corp., 621
F.2d 814 (6th Cir. 1980), cert. denied 449 U.S. 1035 (1980), the
court distinguished some of the different types of damages re-
sulting from physical injury as follows:
“Permanent impairment compensates the victim for the fact of being perma-
nently injured whether or not it causes any pain or inconvenience, pain and
suffering compensates the victim for the physical and mental discomfort caused

by the injury, and loss of enjoyment of life compensates the victim for the
limitations on the person’s life created by the injury.” 621 F.2d at 824.

Valid areuments can be made to support all three lines of cases
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which have considered damages for loss of enjoyment of life in
personal injury cases. Nothing would be gained by reviewing the
various cases, most of which are discussed in the Hermes article
and the recent annotation in 34 A.L.R.4th 293. This court must
now determine which of the various theories should be rec-
ognized in Kansas. We think the more realistic approach as a
general rule is that loss of enjoyment of the pleasurable things in
life is inextricably included within the more traditional areas of
damages for disability and pain and suffering. While it is true
that a person may recover from the physical pain of a permanent
injury, the resultant inability to carry on one’s normal activities
would appear to fall within the broad category of disability. In
the majority of cases loss of enjoyment of life as a separate
category of damages would resultin a duplication or overlapping
of damages. Our holding on this issue is consistent with what
appears to be a slight majority of the cases which have consid-
ered the various arguments and it is also consistent with the
wording of K.S.A. 1988 Supp. 60-249a. However, we also point
out that evidence of loss of enjoyment of life is definitely admis-
sible and proper for the jury’s consideration as it relates to
disability and pain and suffering, and may certainly be argued by
counsel to the jury.

We hold that in Kansas, loss of enjoyment of life is not a :
- separate category of nonpecuniary damages in a personal injury ,‘
action and that it is error to submit a separate instruction, or
provide a separate verdict form entry, on loss of enjoyment of
life. However, in a proper case it is a valid subcomponent or
element of pain and suffering and/or disability.

Gafford also argues that there should be no recovery for loss of
enjoyment of life because Shawn Leiker was not sufficiently
conscious or aware of the fact she was being deprived of normal
living. He contends that if she did not realize that she was being
deprived of enjoyment of life, she cannot recover for it. We think
this argument is negated by what is said on the next issue
relating to conscious pain and suffering. The question of her
awareness or realization of her condition was one for the jury.

We now turn to the question.of whether the instruc¢tion in the
present case constitutes reversible error. We find that it does not,
Shawn Leiker remained in a semi-comatose condition for nearly
six years and was totally deprived of all aspects of normal living
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the entire time. The jury was carefully instructed by the learned
trial judge, and the parties argued Shawn’s loss of enjoyment of
life as a separate and distinct category of damages. The verdict
form listed “Loss of enjoyment of life” as a separate item of
damages, for which the jury allowed $150,000. In Andrews v.
Mosley Well Service, 514 So.2d 491 (La. App. 1987), an award of
$75,000 for “loss of enjoyment of life” was challenged as a
duplication of pain and suffering. The appellate court affirmed
the judgment and stated as one of its reasons the trial court’s
instruction on the issue. Under all the facts of this case, we do not
think the jury could have possibly been misled or that the
itemized verdict included any overlapping or duplication. The
jury was instructed to consider loss of enjoyment of life separate
and apart from any award for pain and suffering or disability.
Considering the horrendous loss suffered by Shawn Leiker, the
relatively modest award for six years’ loss of any meaningful
living belies any duplication in the damages awarded. Under the
facts and circumstances of this case, we hold the instruction on
the loss of enjoyment of life as a separate category of damages
was harmless error which does not require or justify reversal.
C. Conscious Pain and Suffering

Detfendants Marshall, Gafford, and their respective profes-
sional corporations argue that it was erroneous to instruct the
jury that it could award damages to Shawn Leiker’s estate for
pain and suffering. Marshall also argues that it was erroneous to
instruct the jury that damages could be awarded for disfigure-
ment and accompanying mental anguish.

At the outset, it should be noted that the defendants made no
objection on the record to the instruction on pain and suffering.
In fact, pain and suffering was included in the jury instructions
proposed by the defendants. Defendants did, however, make an
oral motion for a directed verdict on the issue of pain and
suffering, contending that the evidence was insufficient to sus-
tain such an award. They argued that there was no expert
medical opinion offered by the plaintiffs that Shawn Leiker
experienced conscious pain and suffering, and that the evidence
in fact showed otherwise. The trial court denied the motion.

A party may not assign as error the giving or failure to give an
instruction unless he objects to the instruction and states the
specific grounds for the objection. Absent such an objection, an

147/
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appellate court may reverse only if the trial court’s instruction
was clearly erroneous. K.S.A. 60-251(b); Nail v. Doctor’s Bldg.,
Inc., 238 Kan. 65, 67, 708 P.2d 186 (1985). K.S.A. 1988 Supp.
60-249a(c) provides that the trial court in a personal injury action
shall instruct the jury only on those items of damage upon which
there is “some evidence” to base an award. Thus, if there was
any evidence to support an award for pain and suffering, it was
not clearly erroneous to instruct the jury that it could award such
damages in compensation.

In ruling on the defendants’ motion for a directed verdict on
the pain and suffering issue, the trial court was required to
resolve all facts and inferences reasonably to be drawn from the
evidence in favor of the plaintiffs, against whom the ruling was
sought. If reasonable minds could have reached different con-
clusions based on the evidence, the trial court was required to
deny the motion and submit the matter to the jury. This same
rule applies upon appellate review of a trial court decision on a
motion for a directed verdict. Holley v. Allen Drilling Co., 241
Kan. 707, 710, 740 P.2d 1077 (1987).

Kansas generally follows the majority rule that damages are
recoverable only for pain and suffering which is consciously
experienced. Nichols v. Marshall, 486 F.2d 791, 793 (10th Cir.
1973) (applying Kansas law); Fogarty v. Campbell 66 Exp., Inc.,
640 F. Supp. 953, 963 (D. Kan. 1986); Folks v. Kansas Power ¢r
Light Co., 243 Kan. 57, 69, 755 P.2d 1319 (1988); Fudge v. City of
Kansas City, 239 Kan. 369, 380, 720 P.2d 1093 (1986); Pape v.
Kansas Power & Light Co., 231 Kan. 441, 448, 647 P.2d 320
(1982). See generally 22 Am. Jur. 2d, Damages §§ 241, 249. The
defendants argue that the plaintiffs offered insufficient compe-
tent evidence to support an instruction permitting an award for
pain and suffering, because of lack of medical or empirical
evidence that Shawn Leiker realized or was aware of any pain
and suffering.

Defendants are correct in arguing that the plaintiffs have the
burden of establishing damages. Short v. Wise, 239 Kan. 171,
177,718 P.2d 604 (1986). However, this court has never held that
medical expert testimony is required in order to establish that
the injured plaintiff consciously experienced pain and suffering.
In fact, recent cases indicate that sufficient evidence may exist to
submit the issue to the jury without any expert medical testi-
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In Pape v. Kansas Power & Light Co., 231 Kan. 441, the
decedent suffered severe injuries as a result of accidental elec-
trocution. He died ten days later. The jury award included
$2.000 for pain and suffering. On appeal, the defendant con-
tended that plaintiffs’ evidence was insufficient to show the
decedent experienced conscious pain and suffering before his
death. This court concluded:

“We have examined the record and concluded that, although not extensive, there
was sufficient evidence to justify a finding that Terry Pape suffered conscious
pain and suffering from his injuries until his death. When discovered lying at the
bottom of the bins, Terry Pape was breathing, had a bloody cut on his head, and
was audibly moaning. In response to a request by Kathleen Pape to squeeze her
hand if he understood her, Terry Pape squeezed her hand. Notes in the hospital
record indicated that Terry Pape was very responsive to pain stimuli. Under the
circumstances, we find that there was sufficient evidence to submit to the jury

the element of damages of decedent’s conscious pain and suffering and to justify
an award in the amount of $2,000.” 231 Kan. at 448.

This court obviously did not require expert medical testimony or
“empirical data” in order to meet the threshold of sufficiency of
evidence to submit the issue to the jury.

In Fudge v. City of Kansas City, 239 Kan. 369, the decedent
was injured in a motor vehicle collision and died twenty days
later of the injuries he sustained in the accident. His wife and

‘children brought a wrongful death and personal injury survival

action against the other driver and the City of Kansas City. The
jury award included $50,000 for pain, suffering, disabilities, or
disfigurement and any accompanying mental anguish. Defend-
ants contended on appeal that the evidence did not support the
$50,000 award. They argued that the decedent lost conscious-
ness a few minutes after the collision and never regained con-
sciousness, and that medical records showed he did not respond
to stimuli. The defendants presented testimony by a physician
that Fudge was in such a deep state of unconsciousness that he
could not have felt pain. Ambulance records showed that Fudge
had lapsed in and out of consciousness for a ten-minute period
after the accident. Fudge’s mother-in-law testified that, three
days after the accident, he squeezed her fingers twice in re-
sponse to things she told him about his children, and that he did
so two or three more times before he died. This court concluded
that the issue was controverted, presenting a fact issue for the
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jury. 239 Kan. at 380. It is apparent that the plaintiffs in Fudge
satisfied their burden of proof without either medical records or
expert medical testimony in their favor.

In Folks v. Kansas Power ¢r Light Co., 243 Kan. 57, the
decedent was fatally injured when a metal ladder he was using
came into contact with defendant’s power line. His surviving
spouse and minor children brought a wrongful death and sur-
vival action. The jury awarded the estate $10,000 for pain and
suffering. On appeal, KPL argued there was no competent evi-
dence that Folks was conscious after the accident, and therefore
the award for pain and suffering was improper. This court disa-
greed, citing Pape for its holding that, under Kansas law, lay
witness testimony is admissible on the issue of consciousness.
The court concluded:

“In this case, there is conflicting testimony regarding whether Folks was con-
scious after the accident had occurred. A police officer testified that when he
arrived on the scene Folks was breathing and making incoherent noises, and
appeared to be conscious. Folks’ employer testified that Folks was never con-
scious. The jury considered the conflicting testimony, determined that Folks was
conscious, and properly awarded damages for pain and suffering.” 243 Kan. at 69.

In the case before us, it is undisputed that Shawn Leiker was
conscious for nearly twenty minutes after the overdose of anes-
thetic was administered. Within a few minutes, she complained
she was having difficulty breathing, and that she felt nauseated.
After the baby was delivered, Shawn complained again about
having difficulty breathing. As her husband and newborn baby
were leaving the delivery room, Shawn again stated she could
not breathe and passed out. It is clear from the evidence that
Shawn was conscious and fully aware of her discomfort for at
least several minutes after the anesthetic was administered.

It is also clear from the record that Shawn Leiker was perma-
nently impaired due to lack of oxygen and resulting brain dam-
age after she initially lost consciousness. The defendants rely
solely on the decedent’s physical condition after she lost con-
sciousness, contending that she was incapable of experiencing
pain and suffering. However, the plaintiffs presented substantial
evidence to show that Shawn also experienced pain and suffer-
ing between noon on January 28, 1982, when she lost con-
sciousness, and the date of her death on December 14, 1987.

The plaintiffs presented evidence through Dr. Marshall, as an
adverse witness, that Shawn flinched the day following the
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surgery when he applied skin clips to her incision. Hospital
records stated that Shawn opened her eyes when her name was
called and in response to physical stimuli. By early April 1982,
hospital records revealed that she exhibited “increased response
to painful stimuli,” and consistently opened her eyes to verbal
and tactile stimuli. In July 1982, hospital records indicated that,
when presented with a painful stimulus, she would withdraw an
extremity, flinch, or vocalize. She frequently smiled when spo-
ken to and in response to pleasant activity and discussions. She
exhibited a startled reaction in response to a sudden noise or
unexpected touch.

Plaintiffs also presented testimony of Delanie Meier, a regis-
tered nurse at St. John’s Hospital who was the primary care nurse
in charge of Shawn’s case. She reviewed the contents of the
hospital records for the jury, including portions about Shawn’s
response to painful stimuli. She had been trained to observe
patients’ responses to various stimuli. She noticed Shawn smil-
ing in response to her on many occasions. An occupational
therapist noted in the records that on March 19, 1982, while
exercising Shawn’s upper extremities, Shawn pulled her arm
away in what appeared to be a voluntary effort when the thera-
pist ranged the arm to a painful point.

Plaintiffs also presented testimony of Dr. William Cathcart-
Rake, an internist who attended Shawn from March 1982 until
her death. He testified that, although Shawn had suffered brain
damage from lack of oxygen, she did have some brain function,
although he could not say how much. On cross-examination, Dr.
Cathcari-Rake testified regarding the information he recorded in
March 1982, on Shawn’s admission to St. John’s Hospital. He
noted that Shawn had not regained consciousness following
resuscitation efforts, and that she was comatose at that time. An
EEG was performed on March 29, 1982, showing gross abnor-
malities consistent with “super coma.” On his discharge sum-
mary written in July 1982, Dr. Cathcart-Rake again noted that
Shawn never regained consciousness following the acute event,
and that she would likely remain in a persistent vegetative state.
In his neurological examination, he noted “slight responsiveness
to painful stimuli.” At trial he testified that her response to
painful stimuli had included a slight decerebrate movement of
the right leg and arm, which he defined for the jury as an
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involuntary reflex type of movement. He testified that Shawn did
not seem to be responsive to outside stimuli, and that, although
he was not a neurologist, as far as he knew defense counsel was
correct in suggesting “she would not feel a thing on a cognitive
level.” He also testified that he had not read all of the observa-
tions noted in the hospital records by Shawn’s nurses and phys-
ical therapists.

Defendants argue in this appeal that plaintiffs’ lay witness
testimony regarding Shawn Leiker’s responses is not competent
evidence to support a finding that Shawn could consciously
experience pain and suffering. As plaintiffs point out in re-
sponse, however, this court has recently held that lay witness
testimony is admissible on the issue of the degree of conscious-
ness required to support damages for pain and suffering. Folks v.
Kansas Power & Light Co., 243 Kan. at 69. In Nichols v. Mar-
shall, 486 F.2d at 793, the court held that lay witnesses are
competent to report what they observe without offering medical
opinions as to the consciousness of the deceased, and where the
evidence is conflicting the issue is properly one for the jury. Lay
witness testimony was deemed sufficient by this court in Fudge
and Folks to create a jury question on the consciousness issue.
The evidence of whether Shawn suffered any conscious pain and
suffering was clearly conflicting and therefore presented a
proper issue for the jury.

D. Excessiveness of Jury Verdict

Defendants argue that the jury verdict must be set aside and a
new trial granted because the verdict was the result of passion
and prejudice on the part of the jury. In the alternative, they
contend that the trial court erred in denying defendants’ request
for a substantial remittitur.

The jury found that Shawn Leiker had sustained a total of
$1,250,000 in damages for personal injuries before she died.

The jury also found that Shawn’s heirs sustained damages
totalling $3,003,100, itemized as follows:

Nonpecuniary damages $2,000,000
Pecuniary damages 1,000,000
Funeral expenses 3,100

The trial court subsequently reduced the wrongful death award
for nonpecuniary damages from $2,000,000 to $100,000 pursuant
to K.S.A. 1988 Supp. 60-1903(a). Hence, although the jury verdict
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The jury awarded $1,250,000 to Shawn Leiker’s estate to com-
pensate for the personal injuries and accompanying nonecon-
omic losses she incurred throughout the period of nearly six
years before she died, as a result of the defendants” negligence.
The jury award to her heirs for wrongful death, as remitted by the
court pursuant to statute, totalled $1,103,100, including
$1,000,000 for pecuniary loss. The amount for pecuniary loss
included compensation to the two small children for their loss of
parental care and attention, loss of maternal training and guid-
ance, and loss of financial support the decedent would have
provided them had she lived. It also included compensation to
James Leiker, Shawn’s husband, for loss of attention, care, and
services, and for loss of earnings she would have provided.
Wentling v. Medical Anesthesia Services, 237 Kan. 503, 507-09,
701 P.2d 939 (1985); K.S.A. 1988 Supp. 60-1904. There was
testimony by plaintiffs’ expert witness that a conservative es-
timate of the present value of Shawn’s anticipated lifetime earn-
ing capacity alone exceeded $1,000,000. The expert also testified
that the present value of the household and family care services
she would have provided between ages 24 and 70 was $556,335.
He reduced the totals by $213,303 as the estimated present value
of Shawn’s lifetime personal consumption, concluding that the
total pecuniary loss for earning capacity and household and
family care services was $1,633,055. There was sufficient evi-
dence to support the jury verdict of $1,000,000 for pecuniary loss
in the wrongful death action. For nonpecuniary loss to the heirs
for Shawn’s wrongful death, the statutory maximum of $100,000
is not an excessive sum to compensate her husband and two
small children for mental anguish, bereavement, loss of society,
and loss of companionship resulting from her death.

Gafford also argues that the trial court erred in referring to
Shawn Leiker in one of the numerous jury instructions as the one
“who was killed,” contending this phrase incited passion and
'prejudice on the part of the jury and led to an excessive award.
There is nothing in the record to support the allegations and
argument of Gafford. The challenged language was unnecessary
and perhaps should not have been used, but when the instruc-
tions are read as a whole the language has not been shown to be
prejudicial to the defendants under the facts and circumstances
presented in this case. Trout v. Koss Constr. Co., 240 Kan. 86,
RR-80 797 P 2d 450 (1986).
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totalled $3,003,100, judgment was entered for the heirs in an
amount of $1,103,100 on the wrongful death claim.

The jury in this case, after hearing all the evidence, was of the
opinion that a fair award for all of plaintiffs’ losses was
$4.253,100. Due to the legislative enactment of K.S.A. 1988
Supp. 60-1903(a), that total jury verdict was reduced approxi-
mately 45% to $2,353,100. When the wrongful death award of
$3,003,100 is considered separately, we find nearly a 67% re-
duction. Defendants have already received, by operation of the
statute, what amounts to a substantial reduction in the amount
the jury found was just compensation for the clear negligence of
these defendants.

The defendants collectively challenge as excessive all compo-
nents of the jury verdict except Shawn’s medical, hospital, and
custodial care expenses; loss of services to Shawn’s husband;
and funeral expenses. Defendant Gafford focuses his challenge
on the nonpecuniary damages, essentially arguing they were
excessive. Marshall focuses his challenge primarily on the size of
the verdict for the wrongful death claims. However, he also
argues that there was insufficient evidence to support either the
amount awarded for pecuniary damages in the wrongful death
claim, or the amount awarded Shawn for her loss of income, time,
and earning capacity in the personal injury claim.

In the recent case of Tetuan v. A. H. Robins Co., 241 Kan. 441,
480, 738 P.2d 1210 (1987), this court summarized the rules
applicable to a challenge of a verdict as excessive:

“Where a charge of excessive verdict is based on passion or prejudice of the
jury but is supported solely by the size of the verdict, the trial court will not be
reversed for not ordering a new trial, and no remittitur will be awarded unless the
amount of the verdict in light of the evidence shocks the conscience of the
appellate court. Cantrell v. R. D. Werner Co., 226 Kan. at 686. Where the alleged
passion or prejudice of the jury is not shown by definite proof, but depends for
support solely on the size of the verdict, the award will be upheld unless it
shocks the conscience of the court. Henderson v. Hassur, 225 Kan. 678, 594 P.2d
650 (1979). There is no simple, symmetrical pattern or design for determining

whether a verdict is sufficient or insufficient, since each case must stand on its
own facts. McGuire v. Sifers, 235 Kan. 368, 681 P.2d 1025 (1984).”

See O’Gilvie v. International Playtex, Inc., 821 F.2d 1438, 1448

(10th Cir. [Kan.] 1987), cert. denied 486 U.S. 1032 (1988).
Based upon the facts presented in the case before us, the

amount of the jury verdict does not shock the court’s conscience.

1¥-78
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The plaintiffs in this action suffered a total disruption of their
lives for a period of nearly six years. The survivors have contin-
ued to suffer the loss of a wife and mother. Shawn remained in a
comatose or semi-comatose condition throughout that entire
time, and was deprived of every enjoyable element of living. The
judgments do not shock the conscience of this court and, as they
are amply supported by the evidence, the defendants’ requests
for a new trial or a substantial remittitur must be denied.

E. Presumption of Careful Treatment

Marshall and Gafford both claim that the trial court committed
reversible error by failing to give the following instruction,
which they had requested:

“In medical malpractice actions, the physician or surgeon is presumed to have
carefully treated or operated on his patient and there is no presumption of
negligence from the fact of an injury or adverse result. The physician or surgeon
is not a guarantor of good results, and civil liability does not arise merely from
bad results, or if bad results are due to some cause other than treatment.”

Defendants Marshall and Gafford rely on a long string of
Kansas cases in which this court has stated that, in medical
malpractice actions, the physician or surgeon is presumed to
have carefully and skillfully treated or operated on his patient,
and that there is no presumption of negligence from the fact of an
injury or adverse result. See, e.g., Webb v. Lungstrum, 223 Kan.
487,489, 575 P.2d 22 (1978); Tatro v. Lueken, 212 Kan. 606, 611,
512 P.2d 529 (1973); Collins v. Meeker, 198 Kan. 390, 394-95, 424
P.2d 488 (1967); Voss v. Bridwell, 188 Kan. 643, 658-59, 364 P.2d
955 (1961); Rhodes v. DeHaan, 184 Kan. 473,476, 337 P.2d 1043
(1959); Goheen v. Graber, 181 Kan. 107, 111-12, 309 P.2d 636
(1957); Waddell v. Woods, 158 Kan. 469, 474, 148 P.2d 1016
(1944).

The cases cited by the defendants involved the doctrine of res
ipsa loguitur, and the presumption of careful treatment was
discussed in determining the applicability of the doctrine. None
of the cases relied upon by the defendants supports their re-
quested instruction. Here, plaintiffs relied upon specific allega-
tions of negligence supported by expert testimony, not upon the
doctrine of res ipsa loquitur.

Under these circumstances, an instruction that a “physician or
surgeon is presumed to have carefully treated or operated on his
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patient and there is no presumption of negligence from the fact
of an injury or adverse result” could have misled the jury into
believing that the plaintiffs” burden of proof was greater than a
preponderance of the evidence. The defendants cite no case
holding that the failure to so instruct constitutes reversible error,
nor has our research disclosed any such case.

The trial court properly instructed the jury in this case that the
plaintiffs had the burden of establishing their claims of medical
negligence. Bacon v. Mercy Hosp. of Ft. Scott, 243 Kan. 303,
307, 756 P.2d 416 (1988). The jury was not left with the impres-
sion that Shawn Leiker’s injuries alone raised a presumption of
negligence. The trial court did not err in refusing the instructions
requested by Marshall and Gafford to the effect that there was a
presumption that the defendants were not négligent.

F. Duty Undertaken by Gafford as Anesthetist

;: Defendant Gafford and his professional corporation contend
n that the trial court gave erroneous instructions to the jury re-
= garding the nature of the duty owed by Gafford, a certified

registered nurse anesthetist, to his patient. The challenged in-
structions read as follows:
“Instruction No. 11

,
|
/
/
-3 “Instructions herein which refer to the duties of a physician or surgeon apply
% to others (such as a nurse anesthetist) who undertake to perform the duties of a
3 physician or surgeon.”
J* “Instruction No. 17

“The laws of Kansas provide:

‘All anesthetics shall be given by a physician or shall be given under the

supervision of a physician.’

“The word ‘supervision’ in this context is to be given its usual and ordinary
meaning. The Random House Dictionary of the English Language - Second

Edition - Unabridged - Copyright 1987, gives the following definitions:

‘supervision: the act or function of supervising’;

‘supervising: to oversee (a process, work, workers, etc.) during execution or
performance; superintend; have the oversight and direction of’

“In determining whether the defendants complied with the requirements of
this law you may consider all the evidence in the case introduced on that point.
The burden on this issue is upon the plaintiff. If you find that either or both
Marshall or Gafford failed to comply with the requirement, you must further find
that had they complied more probably than not, Shawn A. Leiker would not have
sustained injury and death.”

Gafford timely objected to both instructions before the trial
court. However, most of the numerous arguments advanced by
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Gafford in his brief were not raised below. At trial, Gafford
objected to Instruction No. 11 simply as being “too encompass-
ing.” Counsel argued that the instruction should have indicated
that a nurse anesthetist is to be judged by the same standards as
an anesthesiologist, not a “physician or surgeon.” When Gatford
objected to Instruction No. 17, counsel simply adopted the
arguments that had previously been raised about that instruction
by Marshall. Marshall objected to Instruction No. 17 on the basis
that it provided a dictionary definition of the word “supervision”
rather than deferring to expert medical testimony for the purpose
of determining whether there was a failure to supervise. To the
extent that Gafford raises other arguments not presented to the
trial court, they may not serve as the basis for assigning error
unless the instruction was clearly erroneous. Tetuan v. A. H.
Robins Co., 241 Kan. at 467; K.S.A. 60-251.

Instruction No. 11 was not fatally flawed for failing to specify
that Gafford would be held to the duties of an anesthesiologist
rather than those of a physician or surgeon generally. Since the
evidence showed that Gafford undertook only the responsibility
of administering and monitoring the anesthesia necessary for
Shawn Leiker’s cesarean section, it is implicit in the instruction
that he will be held to the duties of a member of that particular
school of medicine. This is especially true when the challenged
Instruction No. 11 is read in conjunction with Instruction No. 10,
which refers to specialists in the same field of expertise. Also,
Instruction No. 15 clearly delineated the respective specialties
of Marshall and Gafford. Considering the limited objections
lodged by Gafford, we find no error in Instruction No. 11.

Instruction No. 17 was based upon K.A.R. 28-34-17(p), which
is one of several rules applicable to hospitals providing surgical
care. While the regulations apply basically to the licensing of
hospitals pursuant to K.S.A. 65-425 et seq. and the duties im-
posed upon such hospitals, the regulations may also apply to
other health care providers, such as the defendants here, who
seek to utilize the facilities of the hospital.

The only objection asserted by Gafford to Instruction No. 17
was to adopt Marshall’s previous contention that it failed to limit
the jury to expert testimony in determining whether Gafford
administered the anesthetic under the “supervision” of Mar-
shall. Gafford argues that the “abstract concept” of supervision of

14-9/
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one professional by another, within the specialized environment
of the hospital operating room, is not within the common
knowledge of the public generally. He argues that it was erro-
neous to provide the jury with a dictionary definition of the term
“supervise” instead of directing the jury to consider the question
on the basis of pertinent expert testimony, which was plentiful in
this case.

Gafford concedes, however, that Instruction No. 9 required the
jury to rely only on expert testimony in determining whether a
health care professional complied with the appropriate standard
of care with respect to questions of a medical or scientific nature.
That instruction specifically informed members of the jury they
were not permitted to’arbitrarily set a standard of their own or
determine the question based upon their personal knowledge.
When all of the instructions are read together as a whole, and
considering the overwhelming evidence of negligence in this
case, we cannot say that Instruction No. 17 resulted in any
reversible error.

G. Marshall’s Duty to Supervise Anesthesia

Marshall and his professional corporation also argue that it was
erroneous to give Instruction No. 17 to the jury, absent expert
medical testimony defining the conduct required by K.A.R. 28-
34-17(p). He argues that the plaintiffs presented no expert testi-
mony defining what a supervising physician should or should
not do to comply with the regulation. As did Gafford, Marshall
complains that the trial court gave the jury a dictionary definition
of the term “supervision.”

The general standard of care required of a doctor is that he
possess the reasonable degree of learning and skill ordinarily
possessed by members of the profession and of his particular
school of medicine in the community where he practices, or in
similar communities, and that he will use such learning and skill
in treating his patient with ordinary care and diligence. Karrigan
v. Nazareth Convent & Academy, Inc., 212 Kan. 44, 49, 510 P.2d
190 (1973); Goheen v. Graber, 181 Kan. 107, { 1. In the instant
case, Instruction No. 17 was given on the assumption that K.A.R.
28-34-17(p) imposes a duty on physicians to supervise the ad-
ministration of anesthesia by non-physicians working under
their control. At oral argument before this court, counsel for Dr.
Marshall candidly admitted that the regulation was applicable to

s WO SO (S & |
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Marshall concedes there was expert medical evidence on the
question of whether he complied with the alleged obligation to
supervise Gafford’s administration of the anesthesia. However,
he argues that expert testimony was needed to indicate the
specific obligations imposed on a surgeon by the supervision
requirement of the regulation. We disagree. The specific duties
falling under the general umbrella of “supervision” did not need
to be detailed to the jury in order to permit an intelligent
decision on whether Marshall failed to supervise the adminis-
tration of anesthesia in this case. There was conflicting testimony
from expert witnesses as to whether Marshall appropriately
supervised Gafford. In addition, it was undisputed that Marshall
was waiting in the doctors’ lounge while Gafford injected the
anesthetic, and Marshall was not even present until after the
procedure had been completed. '

It was not necessary for the plaintiffs to put on expert testi-
mony explaining in detail the specific responsibilities of “su-
pervision” in order to present the jury with the issue of whether
Marshall failed to comply with the regulation. Marshall’s argu-
ments on this issue lack merit.

H. Marshall’s Objections to Instruction No. 2

The next five issues raised by Marshall all appear to involve
Instruction No. 2 and its recitation of the allegations of negli-
gence asserted by the plaintiffs. Although each issue is ad-
dressed separately by Marshall in his briefs, the arguments are
similar and we will consider the issues together. We note at the
outset that, since Marshall did not object to the instruction at
trial, he may not assign as error the giving of the instruction
unless it was clearly erroneous. K.S.A. 60-251(b).

Instruction No. 2 was a lengthy general instruction outlining
the various claims and allegations of the plaintiffs and the as-
serted acts of negligence of each defendant. In the instruction,
the court explained the general nature of the claims and then
listed thirteen specific allegations of negligence against Gafford
and his professional corporation. The instruction then addressed
plaintiffs’ claims against Marshall, including ten specific allega-
tions, which read in pertinent part:

“The claims against George W. Marshall, M.D., and Harris, Hodges & Mar-
shall, Chartered, are based on the failure of George W. Marshall, M.D. to comply
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with standard medical practice which caused or contributed to the injuries and
death of Shawn A. Leiker in one or more of the following particulars:

“3. Failure to determine the proper amount of tetracaine to be administered for
cesarean section and to prevent defendant Gafford from administering an over-
dose thereof. ,

“4, Failure to be present when defendant Gafford commenced the anesthesia
procedure on Mrs. Leiker.

“5. Failure to monitor fluid intake and require an adequate pre-load.

“7. Failure to detect, diagnose, and promptly treat Shawn A. Leiker’s distress
during and after the cesarean section.
“8. Failure to promptly and properly resuscitate Shawn A. Leiker.”

Following the allegations against Marshall, the instruction con-
cluded by stating:

“The plaintiffs have the burden to prove their claims of medical negligence of
the defendants and that they caused or contributed to the injury and death of
Shawn A. Leiker before damages can be recovered. To sustain this burden, it is
not necessary that they establish each claim of medical negligence only that as to
each defendant, one or more of those claims be proved.

“The defendants all deny that they committed any acts of medical negligence
as alleged by the plaintiffs which caused or contributed to the injury and death of
Shawn Leiker.”

Marshall’s principal argument as to each of the five specified
allegations of negligence is that there was insufficient expert
testimony for any of the five allegations to be submitted to the
jury. We do not agree. This case was replete with expert testi-
mony on the various issues asserted by the parties. Numerous
experts testified on behalf of plaintiffs and defendants. All were
subjected to intense cross-examination. Without going into detail
on each of the five allegations of negligence, our review of the
record does disclose expert testimony on each issue sufficient to
warrant their submission to a jury. For example, on the issue of
the proper dosage of tetracaine (subsection 3 of Instruction No.
2), Dr. Bassell, plaintiffs’ expert, testified that an obstetrician-
gynecologist has a duty to see that an unsafe dosage of an
anesthetic drug is not administered by a nurse anesthetist. Fur-
thermore, Dr. Mathewson testified on cross-examination by
plaintiffs’ counsel that there should be communication between
the obstetrician and nurse anesthetist regarding the anesthetic
that will be used and the dosage level to be administered.
Comparable evidence was presented on each of the five allega-
tions of negligence that Marshall asserts should not have gone to
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Instruction No. 2, commonly referred to as the issues instruc-
tion, essentially informed the jury that plaintiffs claimed Mar-
shall was negligent for failing to comply with standard medical
practice, which in turn allegedly caused injury and death to
Shawn Leiker. Marshall has not shown that he was prejudiced
just because the instruction listed the specific allegations of fault
claimed by the plaintiffs. At the end of the instruction, the jury
was informed that the plaintiffs were not required to establish
each specific claim of medical negligence in order to meet their
burden of proof but that they must prove one or more to the
satisfaction of the jury. The jury was also provided Instruction
No. 9, which required the jury to defer to expert medical testi-
mony in determining whether the standard of care had been met
on questions of a medical or scientific nature. When read in
context and in conjunction with the other jury instructions,
Instruction No. 2 was not clearly erroneous. We conclude the
trial court did not commit error in instructing the jury on the
alleged acts of negligence attributed to Marshall. '

I. Marshall’s Liability for Gafford’s Negligence

The jury in answer to a special question on the verdict form
found Marshall to be legally responsible for one or more acts of
Gafford. Marshall goes to great lengths in his briefs to argue that
he should not be held “vicariously” liable for any of the negli-
gent acts of Gafford.

At the outset it is clear that one of the plaintiffs’ principal
allegations against Marshall was that he violated his duty to
supervise and control the administration of anesthesia by Gaf-
ford. That he had such a separate and independent duty is clear.
McCullough v. Bethany Med. Center, 235 Kan. 732, 738, 683
P.2d 1258 (1984); K.A.R. 28-34-17(p).

Vicarious liability is a term generally applied to legal liability
which arises solely because of a relationship and not because of
any actual act of negligence by the person held vicariously liable
for the act of another. It is also referred to as imputed negligence
or imputed liability. Vicarious liability depends upon the rela-
tionship of the parties, such as employer and employee or prin-
cipal and agent. In such cases, the employer or principal is held
liable for the negligent act of the employee or agent solely by
reason of the relationship and not because the employer or
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~principal actually committed an act of negligence. For discus-
sions of the distinction between vicarious liability and the inde-
pendent liability of an employer or principal see Prosser and
Keeton on Torts, ch. 12, §§ 69-71 (5th ed. 1984); 53 Am. Jur. 2d,
Master and Servant § 404 et seq.

In the present case, even though the jury answered the ques-
tion in the affirmative, the thrust of plaintiffs’ case is that Mar-
shall breached an affirmative duty to supervise Gafford, failed to
take appropriate action when he discovered Shawn Leiker was
in trouble, and was guilty of negligence for his own acts as well
as one or more of the acts of Gafford.

Marshall’s arguments and contentions on the issue of “vicari-
ous liability” are difficult to follow. He first contends that he was
not vicariously liable for Gafford’s negligence because he merely
had the duty to supervise Gafford and not the duty to control
Gafford’s work. While he admits his own professional corpora-
tion is vicariously liable for Gatford’s negligence, he contends he
is not personally liable since he was merely a co-employee of the
corporation with a duty to supervise Gatford.

Second, Marshall argues that neither he nor his professional
corporation may be held vicariously liable for the wrongtul death
judgment because of K.S.A. 1988 Supp. 40-3403(h), which limits
vicarious liability among health care providers qualified for
coverage under the Health Care Stabilization Fund for all claims
filed after July 1, 1986, the effective date of the statute. Each
argument will be addressed briefly.

The jury was provided the following pertinent instruction:

“Iustruction No. 16

“On your verdict form you will be required to determine whether or not
defendant Gafford was the agent or servant of the defendant Marshall.

“In determining whether a person is the servant of another, sometimes called
the master, it is necessary that he not only be subject to the latter’s control or right
of control with regard to the work to be done and the manner of performing it, but
that this work is to be performed on the business of the master or for his benefit,
Actual control, of course, is not essential. It is the right to control which is
determinative.

“In determining whether or not defendant Gafford was acting as agent for
defendant Marshall, you are instructed that an agent is a person who, by
agreement with another called the principal, performs or is to perform services
for the principal, with or without compensation. The agreement may be written,
oral, or implied by the behavior of the parties.”

The jury was also instructed as follows:

rrny'«.v"fi‘tt':~&;
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“Instruction No. 14 |

“A physician or surgeon must exercise due care in selecting his assistants
including an agent or employee working under him such as a nurse anesthetist
and if he fails to do so he may be liable for the negligence or fault of the nurse
anesthetist for injuries resulting therefrom.”

The parties stipulated, and the jury was so instructed, that
Gafford was the agent and employee of his professional corpora-
tion and that Marshall was the agent and employee of his pro-
fessional corporation. At trial, Marshall did not object to any of
these instructions. '

The following special question was submitted to the jury on
the verdict form: “Do you find that Dr. George W. Marshall is
legally responsible for one or more of the acts of Wendell P.
Gafford which caused the injury and death of Shawn Leiker?”
The record does not reflect any request by Marshall that the
verdict form require the jury to specify the acts for which the jury
found him responsible in the event the submitted question was
answered in the affirmative. The jury did answer the question in
the affirmative and Marshall cannot now complain about the
jury’s failure to specify any particular act of negligence. Nor can
we speculate on the negligent acts of Gafford for which the jury
found Marshall responsible. Suffice it to say the jury did find as a
fact that Gafford was negligent, that Gafford was acting as the
agent of Marshall, and that Marshall was responsible for one or
more of Gafford’s acts. Such a conclusion is adequately sup-
ported by the evidence, as is the jury’s conclusion that Marshall
was negligent in his own right for one or more of the acts of
negligence attributed to him. The answer to the special question
merely determined that Gafford was the agent of Marshall,
nothing more.

In McCullough v. Bethany Med. Center, 235 Kan. 732, this
court discussed the legal relationship between a physician and a
nurse anesthetist. This court noted: “[A] surgeon usually is
liable for the negligence of an anesthetist-resident or a nurse-
anesthetist under the doctrine of ‘captain of the ship” which still
pertains in most states. 8 Am. Jur. Proof of Facts 2d, Anesthetist
Supervision and Control § 1, p. 587.” 235 Kan. at 738.

This court went on to note that the determination of the right of
control is a matter for the trier of fact. In addition, as mentioned
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earlier, Marshall conceded at oral argument that K.A.R. 28-34-
17(p) applied to him. We find no merit to this argument of
Marshall.

Marshall also argues that K.S.A. 1988 Supp. 40-3403(h) pre-
cludes vicarious liability for the wrongful death judgment. The
statute reads:

“(h) A health care provider who is qualified for coverage under the [Health
Care Stabilization Fund] shall have no vicarious liability or responsibility for any
injury or death arising out of the rendering of or the failure to render professional
services inside or outside this state by any other health care provider who is also

qualified for coverage under the fund. The provisions of this subsection shall
apply to all claims filed on or after the effective date of this act [July 1, 1986].”

Nothing in the statute abrogates the duty owed by a health care
provider in tending to the needs of a patient. See K.S.A. 17-2715.

Marshall asked the trial court to instruct the jury that, as a
matter of law, Marshall and his professional corporation could
not be vicariously liable for the misconduct of Gafford, citing the
quoted statute. The trial court correctly noted that the personal
Injury action arose prior to the effective date of the statute, and
therefore the statute, if applicable at all, could only apply to the
wrongful death claim. The trial court noted that the issue of
Marshall’s liability for Gafford’s negligence was being submitted
to the jury on the theory of principal and agent, and that the
parties could address the issue after the jury verdict if it made
any difference in the outcome. Marshall argued in his motion for
new trial that the statute did apply to the wrongful death claim.
As noted earlier, Marshall made no request that the verdjct form
indicate the particular negligent acts of Gafford for which the
jury found Marshall responsible. Likewise, there was no request
that the jury specify the separate acts of negligence attributed by
plaintiffs to Marshall. Absent any such requests, Marshall is in no
position to assert reversible error in the verdict returned by the
jury. See K.S.A. 60-249(a); Wozniak v. Lipoff, 242 Kan. 583, 593,
750 P.2d 971 (1988). Even though the jury found that Marshall
was legally responsible for one or more acts of Gafford, it also
apparently determined that Marshall was 10% at fault based on
one or more independent acts of negligence attributed to Mar-
shall. Certainly the evidence would support such findings. It
would appear that the answer to the special question would only
become relevant in the event Marshall was found 0% liable for
his own actions or if Gafford was unable to respond for the fault
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attributed to him. Then “vicarious’ liability could arise based
upon the principal and agent relationship discussed in Instruc-
tion No. 16 and the jury’s finding. Under all of the facts and
circumstances of this case, any error which may have occurred on
this issue is indeed harmless.

We have carefully considered all of the arguments and issues
asserted by the defendants Marshall and Gafford in their ap-
peals, whether discussed at length herein or not, and find no
error requiring a reversal of the verdict and judgment.

II. PLAINTIFFS® CROSS-APPEAL AGAINST GAFFORD
AND MARSHALL
Is K.S.A. 1988 Supp. 60-1903 Unconstitutional?

The plaintiffs cross-appeal against defendants Gafford and
Marshall and their respective professional corporations, con-
tending that the trial court erred in applying K.S.A. 1988 Supp.
60-1903 to reduce the jury award of nonpecuniary damages for
wrongful death. The trial court reduced the jury verdict of
$2,000,000 for nonpecuniary damages to $100,000, the maximum
amount recoverable for nonpecuniary loss under the statute.
Plaintiffs argue that the damage cap imposed by K.S.A. 1988
Supp. 60-1903 is unconstitutional.

The challenged statute reads in part as follows:

“Amount of damages; jury instructions; itemized verdict. (a) In any wrongful
death action, the court or jury may award such damages as are found to be fair and
just under all the facts and circumstances, but the damages, other than pecuniary
loss sustained by an heir at law, cannot exceed in the aggregate the sum of
$100,000 and costs.

“(b) If a wrongful death action is to a jury, the court shall not instruct the jury on
the monetary limitation imposed by subsection (a) upon recovery of damages for
nonpecuniary loss. If the jury verdict results in an award of damages for nonpe-
cuniary loss which, after deduction of any amounts pursuant to K.S.A. 60-258a
and amendments thereto, exceeds the limitation of subsection (a), the court shall
enter judgment for damages of $100,000 for nonpecuniary loss.”

Plaintiffs argue in their brief that the statute violates (1) the
constitutional right to equal protection of the law under Sections
1 and 2 of the Bill of Rights of the Kansas Constitution and the
equal protection clause of the Fourteenth Amendment to the
United States Constitution; (2) the constitutional right to trial by
jury as provided by Section 5 of the Kansas Bill of Rights and the
Seventh Amendment to the United States Constitution; and (3)
the constitutional right to remedy by due course of law under
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Section 18 of the Kansas Bill of Rights. In their post-trial motion
raising the constitutional issue before the trial court, plaintiffs
challenged the statute on the basis of §§ 1, 5, and 18 of the
Kansas Bill of Rights and the Fourteenth Amendment to the
United States Constitution. To the extent that plaintiffs’ argu-
ments raise points not presented to the trial court, they are
barred from presenting those points for the first time on appeal.
Kansas Dept. of Revenue v. Coca Cola Co., 240 Kan. 548, 552,
731 P.2d 273 (1887).

The trial court reasoned that the damage limitation itself is not
unconstitutional because there was no cause of action at common
law for wrongful death. As the cause of action was created by
statute, the court concluded that the $100,000 limitation itself is
not unconstitutional. In regard to the statutory bar against in-
forming the jury about the $100,000 limitation, the court rea-
soned that, if the legislature can take away entirely the right to
_trial by jury in wrongful death actions or abolish the action

‘together, it cannot be unconstitutional to withhold information
om the jury about the dollar limitation on nonpecuniary dam-
ages.

Before addressing the specific arguments of plaintiffs, a brief
review of the adoption of the English common law is deemed
appropriate. K.S.A. 77-109 provides:

“The common law as modified by constitutional and statutory law, judicial
decisions, and the conditions and wants of the people, shall remain in force in aid
of the General Statutes of this state; but the rule of the common law, that statutes
in derogation thereof shall be strictly construed, shall not be applicable to any
general statute of this state, but all such statutes shall be liberally construed to
promote their object.”

A comparable statute was adopted by the first territorial legisla-
ture of the Kansas Territory effective November 1, 1855, and has
been the law of Kansas, in one form or another, ever since. For an
excellent history of the common law and its adoption and appli-
cation in the State of Kansas see Clark v. Allaman, 71 Kan. 206,
30 Pac. 571 (1905), where the subject is discussed at length. In
Clark, the court stated:

“It will not be denied that in every state particular rules of the common law, as

existed in England prior to the fourth year of the reign of James I, are not
consciously regarded as binding; many others are consciously rejected, and new

rules, the product of American conditions, departing widely from the English
common law in fact, and quite indifferent to it in theory, became established and

1975
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must be recognized as of controlling authority. Rules of law have their birth,
growth and decay, like generations of men, and in order to meet the expanding
aeeds of the inhabitants of the young commonwealth the legislature enacted the
statute of 1868 continuing in force the common law only as modified by consti-
tutional and statutory Jaw, judicial decisions, and the condition and wants of the

people.” 71 Kan. at 2295-30.

In Gonzales, Administrator v. Atchison, T.&r S.F. Rly Co., 189
Kan. 689, 695, 371 P.2d 193 (1962), the court said:

“From the beginning of our history as a state (Territorial Laws 1855, ch. 96,
Laws 1862, ch. 135, G.S. 1935, 77-109) the common law of England has been the

basis of the law of this state, and except as modified by constitutional or statutory
provisions, by judicial decisions, or by the wants and needs of the people, it has

continued to remain the law of this state.”

The plaintiffs go to great lengths in their brief to persuade this
court that there never was a common-law rule precluding civil
recovery for wrongful death. The apparent purpose of this ar-
gument is to avoid Kansas case law which holds that the Bill of
Rights of the Kansas Constitution preserves the right to trial by
jury (§ 5) and the right to remedy by due course of law (§ 18)
only as to civil causes of action that were recognized as justici-
able by the common law as it existed at the time our constitution
was adopted. See Kansas Malpractice Victims Coalition v. Bell,
943 Kan. 333, 342, 757 p.od 251 (1988); In re Estate of Suesz, 228
Kan. 275, 277, 613 P.2d 947 (1980); First Nat’l Bank of Olathe v.
Clark, 226 Kan. 619, Syl. 1 1, 602 P.od 1299 (1979); In re Rome,
918 Kan. 198, 204, 542 P.2d 676 (1975); Craig v. Hamilton, 213
Kan. 665, 670, 518 p.2d 539 (1974); Kimball and others v.
Connor, Starks and others., 3 Kan. 414, 428 (1866). Plaintiffs ask
this court to reverse longstanding Kansas law holding that there
was no right at common law to recover for wrongful death, and
then to strike down a damages limitation imposed by the very
statute that itself abrogated the common-law rule which plain-
tiffs so vehemently criticize.

Plaintiffs’ lengthy arguments are not persuasive. Neither the
historical roots of the common-law rule precluding civil recovery
for wrongful death, nor its possible lack of merit or logical basis,
are relevant to the question before this court. For a comprehen-
sive treatment of the subject, readers are directed to 1 Speiser,
Recovery for Wrongful Death 2d, ch.1 (1975). Our cases are clear
that, right or wrong, Kansas common law did not recognize a civil
claim for wrongful death at the time our Bill of Rights was
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adopted. See Goodyear, Administratrix, v. Railway Co., 114
Kan. 557, 561-62, 220 Pac. 282 (1923); City of Eureka v. Mer-
rifield, 53 Kan. 794, 798-99, 37 Pac. 113 (1894); McCarthy,
Adm’r, v. Railroad Co., 18 Kan. 46, 48 (1877). The cause of action
for wrongful death is purely a creature of statute in Kansas. Since
there was no cause of action for wrongful death at common law,
neither § 5 nor § 18 of the Bill of Rights can be invoked to
challenge the constitutionality of either the $100,000 limitation
on nonpecuniary damages resulting from wrongful death, or the
prohibition against informing the jury of the statutory limit.

Nor may plaintiffs invoke the right to jury trial as guaranteed
by the Seventh Amendment to the United States Constitution.
The Seventh Amendment has not been applied to the states
through the Fourteenth Amendment. Colgrove v. Battin, 413
U.S. 149, 169 n.4, 37 L. Ed. 2d 522, 93 S. Ct. 2448 (1973)
(Marshall, J., dissenting), and cases cited therein; Walker v.
Sauvinet, 92 U.S. 90, 23 L. Ed. 678 (1875); First Nat'l Bank of
Olathe v. Clark, 226 Kan. 619, 622, 602 P.2d 1299 (1979). It
therefore applies only to limit actions of the federal government,
and does not apply to state court proceedings.

Other parties have failed in their attempts in other jurisdic-
tions to bypass statutory limitations on wrongful death damages
by asking the court to recognize a cause of action at common law
for wrongtul death. See Butler v. Chicago Transit Auth., 38 Il1.
2d 361, 363, 231 N.E.2d 429 (1967); Hall v. Gillins, 13 I11. 2d 26,
28-29, 147 N.E.2d 352 (1958); Jirsa v. Ice, 88 S.D. 209, 217
N.W.2d 465 (1974).

The only remaining basis raised by the plaintiffs for their
constitutional attack on K.S.A. 1988 Supp. 60-1903 is the equal
protection clause of the Fourteenth Amendment to the United
States Constitution and its counterpartin § 1 and § 2 of the Bill
of Rights of our Kansas Constitution. Plaintiffs contend that the
statute violates the right to equal protection because it improp-
erly distinguishes between wrongful death claimants and other
tort claimants, whose damages as a general rule have not been
statutorily limited.

Equal protection analysis must begin with a determination of
the applicable level of judicial scrutiny to be applied to a statute
that distinguishes between classes of individuals. State ex rel.
Schneider v. Liggett, 223 Kan. 610, 616-17, 576 P.2d 221 (1978).
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Plaintiffs urge this court to apply a “heightened scrutiny” analy-
sis in this case, as was done in the principal opinion of this court
in Farley v. Engelken, 241 Kan. 663, 670-71, 740 P.2d 1058
(1987), apparently on the reasoning that the limit on nonpecu-
niary damages impinges on the fundamental right to a jury trial.
Defendants and amici, however, argue that heightened scrutiny
is inappropriate in the instant case. They contend that the tradi-
tional rational basis test should be applied. We agree. It may be
noted that in Farley only two justices, one of whom is no longer
on the court, adopted a heightened scrutiny test, while five
justices recognized the rational basis test as being appropriate.
We have already concluded that the constitutional right to a jury
trial is not impinged by K.S.A. 1988 Supp. 60-1903(a) and plain-
tiffs offer no other reason for applying heightened scrutiny anal-
ysis. The statute does not create the kind of “suspect classifica-
tion” that has triggered strict or heightened scrutiny by the
United States Supreme Court. See Farley v. Engelken, 241 Kan.
at 669-70; State ex rel. Schneider v. Liggett, 223 Kan. at 617; of.
Pollock v. Denver, 194 Colo. 380, 572 P.2d 828 (1977). The
“ easonable basis” or “rational basis™ test traditionally has been
applied where equal protection challenges have been brought
against social and economic legislation. McGowan v. Maryland,
366 U.S. 420, 425-26, 6 L. Ed. 2d 393, 81 S. Ct. 1101 (1961);
Farley v. Engelken, 241 Kan. at 669. A statutory limitation on
liability has been held a classic example of economic regulation.
Duke Power Co. v. Carolina Env. Study Group, 438 U.S. 59, 83,
57 L. Ed. 2d 595, 98 S. Ct. 2620 (1978). A statutory limit imposed
on nonpecuniary damages in wrongful death cases has been said
to be designed at least in part to preclude a jury from awarding an
excessive amount of damages out of sympathy for a decedent’s
family and would appear to fall under the general heading of
social and economic legislation. Benton v. Union Pac. R. Co., 430
F. Supp. 1380, 1385-86 (D. Kan. 1977); 1 Speiser, Recovery for
Wrongful Death 2d §§ 7:1, 7:4.

The “reasonable basis” test is violated only if the statutory
classification rests on grounds wholly irrelevant to the achieve-
ment of the State’s legitimate objective. The state legislature is
presumed to have acted within its constitutional power, even if
the statute results in some inequality. Under the reasonable
basis test, a statutory discrimination will not be set aside if any
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state of facts reasonably may be conceived to justify it. McGowan
v. Maryland, 366 U.S. at 425-26; Farley v. Engelken, 241 Kan. at
669; State ex rel. Schneider v. Liggett, 223 Kan. at 616.

[fthe legislature’s objective was indeed to prevent juries from
awarding excessive damages out of sympathy for a decedent’s
family, and assuming that goal is a legitimate one, imposing a
statutory cap of $100,000 on damages for nonpecuniary harm
would appear to be rationally related to that goal. Amici suggest
that the legislature sought to limit damages for nonpecuniary
injuries because such harm suffers from inherent difficulties of
quantification and proof. If so, imposing a statutory limit on
nonpecuniary damages, while providing unlimited recovery of
‘pecuniary losses, is a legislative strategy that is rationally related
to that purpose.

Under the reasonable basis test, it is unnecessary to ascertain
the specific purpose the Kansas Legislature espoused, if any, in

stablishing the challenged classification. Rather, if any state of

wcts reasonably may be conceived to justify the alleged statutory
discrimination, the statute will not be set aside as a violation of
equal protection. McGowan v. Maryland, 366 U.S. at 426.

A statute comes before the court cloaked in a presumption of
constitutionality, and it is the duty of the party attacking the
statute to sustain the burden of proof. State ex rel. Schneider v.
Liggett, 223 Kan. at 616, and cases cited therein. The plaintitts in
the instant case have fallen short of this burden, and have not
shown that the statutory limit on nonpecuniary damages in a
wrongful death action violates either the Kansas or the United
States Constitutions for any of the reasons advanced.

Other jurisdictions have upheld statutes imposing limits on
damages for wrongful death over various constitutional argu-
ments. See Pollock v. Denver, 194 Colo. 380 (equal protection);
Butler v. The Chicago Transit Auth., 38 Ill. 2d 361 (equal
protection); Goldstein v. Hertz Corp., 16 Ill. App. 3d 89, 305
N.E.2d 617 (1973) (right to remedy for injuries); Glick v. Ballen-
tine Produce Incorporated, 396 S.W.2d 609, 615-16 (Mo. 1965)

right to remedy for every injury, due process, and equal protec-
Jon).

We now turn specifically to the argument that the statute
violates the right to trial by jury because it prohibits the court
from informing the jury about the cap on nonpecuniary damages.
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Both Illinois and New Hampshire have similar provisions in
their wrongful death statutes which provide that a jury shall not
be informed of the statutory limitation. Ill. Rev. Stat. ch. 70 T 2
(1987); N.H. Rev. Stat. Ann. § 556.13 (1974). New Hampshire
has upheld its statute over various constitutional arguments and
the contention that the jury must be advised of the limitations.
Gibbs v. Prior, 107 N.H. 218, 220 A.2d 151 (1966). The New
Hampshire court reasoned:

“Knowledge of a statutory limitation upon the amount of recovery is not essential
to the proper performance of its task by the jury, nor is authority to impart that
knowledge to a jury an essential attribute of the judicial power. Jurors may
determine the guilt or innocence of a prisoner without being informed of the
penalty for guilt. Like the court-made rule which keeps from the jury knowledge
of the existence of insurance in automobile cases, the 1963 statute is designed to
exclude from the trial considerations which may reasonably be thought unnec-
essary to performance of the jury’s function, ordinarily irrelevant to the issues

before it for decision, and sometimes fraught with the risk of misuse. We think
the statute valid . . . .” 107 N.H. at 221.

We conclude K.S.A. 1988 Supp. 60-1903 is not unconstitutional
on any of the grounds asserted by the plaintiffs.
III. APPEALS INVOLVING ABBOTT LABORATORIES
A. Plaintiffs” Appeal of Directed Verdict

Plaintiffs have separately filed what they denominate as a
“contingent” appeal from the directed verdict rendered in favor
of Abbott at the close of the plaintiffs’ evidence. The plaintiffs
concede that, if the judgment against Gafford and Marshall is
affirmed, this appeal is moot. Tice v. Ebeling, 238 Kan. 704, 707,
715 P.2d 397 (1986). We agree. In view of our affirmance of the
trial court judgment, we need not address plaintiffs’ “condi-
tional” appeal.

B. Abbott’s Cross-Appeal—Admission of Evidence

On cross-appeal, Abbott argues that the trial court erred in
admitting into evidence the 1987 version of the package insert
enclosed with the drug tetracaine. In 1987, Abbott changed its
package insert to include the information plaintiffs contend
should have been included in the 1981 package insert. The
package insert was admitted in evidence, over Abbott’s objec-
tions, during the plaintiffs’ case in chief. The evidence was
admitted only as to Marshall and Gafford and the court indicated
the jury would be instructed not to consider the evidence in the
race noainst Abbott.
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At the close of plaintiffs” case in chief, the trial court sustained

Abbott’s motion for a directed verdict. Since a directed verdict

was entered in favor of Abbott, and as we have determined that
the judgment of the trial court must be affirmed, we conclude
Abbott has no standing to pursue the cross-appeal. Gigot v.
Cities Service Oil Co., 241 Kan. 304, 737 P.2d 18 (1987); Blank v.
Chawla, 234 Kan. 975, 678 P.2d 162 (1984); In re Waterman, 212
Kan. 826, Syl. 1 7, 512 P.2d 466 (1973). We therefore decline to
consider the issue further.
IV. CONCLUSION

This case was tried before one of the most experienced trial
judges in Kansas. The parties were represented by some of the
most respected medical malpractice counsel in the state. The
trial of the case spanned a period of almost seven weeks. Nu-
merous experts of unquestioned integrity and competence from
some of the most prestigious medical facilities in the country
were called to testify. The record before this court is contained in
seven file boxes and includes nearly 6,000 pages of trial tran-
script, seven volumes of district court pleadings, numerous
medical treatises and articles, trial exhibits, medical records,
pretrial transcripts, and numerous depositions. We received
comprehensive briefs by counsel for the parties and amici briefs
from the Kansas Association of Defense Counsel, the Kansas
Medical Society, and the Kansas Hospital Association. A careful
review of the record and briefs on appeal discloses that, although
this may not have been a perfect trial, all parties received a fair
trial. They cannot ask for more. Schneider v. Washington Na-
tional Ins. Co., 204 Kan. 809, 815, 465 P.2d 932 (1970). We
conclude that any error which occurred was harmless error.
K.S.A. 60-261 and 60-2105.

The judgment is affirmed.

HERD, ]., concurring and dissenting: I concur with the majority
opinion except for the part which holds K.S.A. 1988 Supp.
60-1903 constitutional. I would hold it unconstitutional under
the equal protection guarantees of Sections 1 and 18 of the
Kansas Bill of Rights. I find no rational basis for applying limita-
tions on nonpecuniary damages for bereaved spouses and chil-
dren in a wrongful death action while others are treated dif-
ferently.
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Madam Chair and Members of the Committee:

| am here today to represent the women of western Kansas. | would like to tell you a story on
their behalf. | thought as | approached this hearing how ludicrous it would be if you had passed a
law that | had to give you 8 hours notice to exercise my constitutional rights of free speech before
| was allowed to speak to you this morning.

For women from western Kansas, your eight hour waiting period amounts to a 24 hour delay.
This delay cost me not only extra money that | cannot afford, but my personal integrity. First, |
need to talk about the money. It cost me $49 for a motel room, which was a double because it
was very, very important to me not to make the drive alone and go through this by myself. My
husband would have come with me, but he is at home with our two children. He is missing time
from work to do that, and since he works an hourly wage, it will cost almost $100. My friend who
came with me could have stayed with the kids, but we felt it best not to leave them. My friend also
had to take off work. We had lunch at a fast food place and had a cheap dinner too. The food
alone will be another $35 for both of us. This extra night has cost my family nearly $200. That
doesn't include the extra day off work | had to take. This might not be so bad if | was from
Topeka, Wichita, or Kansas City, but for us living west of Salina, half the state, it is an undue
burden.

Imagine how | feel when you tell me that | have to spend an extra day away from my family so |
will be able to hear your speech on this procedure. Don't you think that | have thought about this
a million times since | made the decision? | am a trustworthy person. | am responsible. With this
law, you, the government, are saying to me that | am incapable of understanding something so
important. You are telling me you don't really care how much it costs me in dollars or integrity as
long as you have your one last chance to change my mind. Now, not only do | have to walk
through a barrage of protesters to get to the door, screaming and waiving pamphlets in my face,
now you go into the clinic with me. Do you really thing that upon entering those doors, this is the
first time | have thought about it?

This right to know does not make any sense to me. Are you going to also legislate that a woman
who decides to have a baby should be informed by her OB that childbirth is more dangerous than
if she terminated the pregnancy? Will you ask OB's to give the women names and addresses of
clinics that could end her pregnancy? Obviously, this has nothing to do with a woman'’s right to
know or this would be included in these bills. Nor would it be reasonable for you to demand that a
family listen to the physiology of death before allowing them to end life support systems of a loved
one.

If you think this bill is harmless, please, don't be mislead. | am not afraid of being informed, but |
am afraid of your version of information. This decision is between me and my doctor. If | have
questions, | will ask her. My religion differs than some of you on the committee. Why can't you
accept that? Abortion is not immoral for me. | have thought about this issue since | was 13 and
had my first period. Another 8 hours is not going to change my mind. | don’t need your
pamphlets. | don't need your pictures. | don't need your guilt.

Sen. Federal & State Affairs Comm.
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ProCho. _ction League

P.O. Box 3622
Wichita, KS 67201

Phone 316-681-2121
Fax 316-681-2121

Email peggyjj@aol.com
Topeka - 357-8510

To: Senate Federal and State Affairs Committee

From: Peggy Jarman, Lobbyist, ProChoice Action League
and Women’s Health Care Services

Re: H.B. 2269, S.B. 230, S.B. 233, S.B. 234

H.B. 2269 and S.B. 230 Informed Consent

You have been told that women in this state are having abortions without consent, without knowing what they are doing. I
want to call your attention to Attachment A. It contains the consents that patients sign before an abortion is done. Start with the top
page. That is the consent that is sent to patient 8 hours before her procedure. It has been suggested to you that it does not meet
legislative intent of the 1992 Kansas Abortion Law and that it is the only consent that a patient ever sees. I challenge both of those
assertions.

First, legislative intent. The sponsor of the House bill fails to report to you that the bill that left the House in 1992 had NO
informed consent. That amendment was defeated. That amendment was almost identical to these bills. The legislative intent of the
House concerning consent was ZERO. When the bill hit the floor of the Senate, an anti-choice Senator, who had expressed great
animosity for the bill’s sponsor, moved to strike the enacting clause and he was successful. We went back to the drawing board and
wrote another bill. WE added informed consent. That is the bill that became law in July, 1992. If there was legislative intent, it was
never about creating undue burden for women in this state.

Second, you can see the consents in front of you. I submit to you that NO woman in this state is having an abortion without
full knowledge that she is ending a pregnancy. You can also see that she is told the risks of the procedure. ...one by one, in detail.
This is quality care, standard care. As remote as these comphcatmns are, and they are remote all patlents have th15 mfonnatlon
before surgery. A e e | re ; h a] :

They have always been prowded Not because you passed a iaw any law, but because it is standard of care in the medxcal professmn

You are told that physicians who are providing abortions services are the only doctors not regulated. That is entirely and
completely incorrect. ALL physicians in this state are licensed and regulated by the Kansas Board of Healing Arts. They have
comprehensive standards of care, rules for advertising, penalties for certain actions, and the ability to revoke, suspend, or limit
licenses of all physicians in this state. Any physician can be sued for medical malpractice by any patient at any time for any care the
patient believes to be substandard. There are no exceptions for physicians providing abortion services. You are also told that
physicians providing abortion services are the only ones not required to inform their patients using some type of informed consent.
Informed consent is not mandated by statute. It is standard of care, something ALL doctors do, not because you have legislated it, but
because it would be considered malpractice if they didn’t. This legislation mandates no regulations for doctors concerning quality of
care, but dictates to physicians...and only those doing this one type of surgery...who and what and how to set up and deliver services.
What the legislation does is interfere with the quality of care physicians now deliver.

It has been suggested to you that physicians who provide abortions services are only interested in money and that quality of
care is totally unimportant to them. The implication is also that they are the only physician concerned about money and the only
physician who has ever had a patient that has not been 100% satisfied with the care received or the only physicians in the state to
have any problems, personal or otherwise. I know you know none of these latter things can possibly be true so I will not belabor this
point. I do want to call your attention to Attachment B. Those are letters from patients. I am not going to tell you that ever patient
has loved our service, found us to be 100% compassionate, loving and caring. But I can tell you that for ever letter we receive from
someone who has a complaint, there are 100 like the ones you have in front of you. I ask you to read those letters before deciding
physicians providing abortion services are just money-grubbing, uncaring, unqualified doctors who must be singled out by this
legislature and told how to deliver medical care. Count the patients who say, “Thank you for saving my life.” “Thank you for the
quality of care and kindness I receiv

Sen. Federal & State Affairs Comm
Date: 3~/3-97
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This t .ot about information. It is about denying access.
This bill is not about a woman’s right to know. It is about putting up barriers.
This bill is not about quality of care. It is, in fact, dangerous to women to the point of of risking lives.

This bill is a deliberate attempt to put doctors in a Catch 22 position where it is impossible to provide services and to return to
the good ol’ days of pre Roe v. Wade where only the rich could get safe abortions.

I call your attention to Attachment C. This legislation is simply part of the Kansans for Life “Five Year Plan to Stop
Abortions in Kansas.” Read the articles 1 have attached in that section. You will see they are following the outline set forth in
Firestorm that tells how to make the issue of the legality of abortion moot by restricting them to the point that no one will have
access.

There are many problems with this bill. I have outlined them one by one in Attachment D.

I urge you to defeat both H.B. 2269 and S.B. 230.

S.B. 233 Viability

The Kansas Compromise Abortion Bill is unconstitutional. It is unconstitutional because it contains no exception for
abortions after viability to protect the health of women, a clear violation of Roe v. Wade. This was done to appease anti-choice
legislators. They wanted a bill without that exception. They got it. Now they are back wanting more. The definition they now want
could make abortions illegal after the first trimester. The state would be saying if a fetus can be attached to a machine, an abortion
cannot be done. Nothing about outcome, quality of life, health of the woman....nothing,

I urge you to defeat this terrible bill.

S.B. 234 Banning the Intact D and X (partial birth abortion) Procedure.

Several weeks ago I asked the sponsors of this bill to adopt language that would make an exception to save the life of a
woman and to clearly identify this procedure. That is required so that there would be no chance that any woman would needlessly die
because people were practicing medicine without a license, i.e. this legislature. And, it was required to make certain that this and
only this procedure was banned. You will find the proposed language in Attachment E along with supporting documentation from
ACOG. It is clear from the response I received that this bill is about politics rather than banning a procedure. 1 stated as far back as
July, 1996 that no physician in this state uses this procedure. This bill is about media and emotionalizing this issue. It is clearly
inappropriate for the legislature to take options away from doctors. But given the highly unlikely circumstance that this procedure
would ever be used in this state, it seemed wise to me not to oppose this bill if it met logical standards. There are organizations that
disagree with me strongly and you have written testimony from them. I hope you will consider all of their testimony carefully. I also
hope you will be as disgusted as I am at the total lack of sincerity by the people who are playing games and playing politics with this
procedure.

I urge you to defeat this bill.
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P.O. Box 3622, Wichita, KS 67201
9517 E. Bluestem
Wichita, KS 67207

Phone 316-681-2121
Fax 316-681-2121
Email peggyjj@aol.com

Attachment A - Consents Used by Women’s Health Care Services
1. Eight-hour consent form.

2. Oral contraceptive consent

3. Consent for Pregnancy Termination Beyond 14 Weeks

a. Laminaria Consent
b. Digoxin Consent
¢. D and E Complication Explanation and Consent

4. Consent to Induction Abortion including

a. Purpose of Abortion

b. Laminaria

c. Procedure

d. Risks

e. Laboratory

f. Additional Procedures Due to Complications
g. Emergency

h. Follow-Up

5. Consent for Abortion Treatment, Anesthetic and Other Medical Services including the following complications:
a. Perforation
b. Laceration
c. Bleeding
d. Infection
e. Failure to Terminate Pregnancy
f. Tubal Pregnancy
g. Hysterectomy
h. Cervical Incompetency
i. Emotional Distress

Sen. Federal & State Affairs Comm.
Date: 2~73-97
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Womehn's Health Care Services, P.A.
George R. Tiller, M.D., DABFP, Medical Director
5107 E. Kellogg, Wichita, Kansas 67218
(316) 684-5108
1-800-882-0488
Dear Prospective Patient:

| am Dr. George Tiller, a 1967 graduate of the University of Kansas School of Medicine, a diplomat of the American Board
of Family Practice. My medical practice has included legal and safe abortion services for thousands of women since 1973
here in Wichita, Kansas.

The 1992 Kansas abortion law requires that | provide cerlain written information to patients seeking abortion services at
least eight hours before an abortion is performed. This document will satisty the basic notification requirement. We will
provide you with additional detailed information before your procedure, as we have always done.

1) The nature of an abortion procedure is to medically induce the termination of a pregnancy.
2) The alternative to abortion is vaginal delivery or caesarean section at the end of the pregnancy.

3) The risks of an abortion are related to the duration of the pregnancy. Generally speaking, an abortion performed
early in a pregnancy is safer than one performed later in the pregnancy. The generally recognized minor (non-
hospitalization) complications such as infections, laceration, and incomplete or retained material in the uterus vary
in occurrence from one to five per one hundred abortions (1/100 to 5/100) at five to six weeks up to as much as
five 1o ten per one hundred abortions (5/100 to 10/100) at later stages.

The major (hospital type) complications of transfusion, hemorrhage, amniotic fluid embolism, laceration, infection,
and uterine perforation vary in occurrence from one per eight hundred abortions (1/800) at five to six weeks up to
two major complications per one hundred abortions (2/100) at the latest gestation. We believe that, in the vast
majority of patients, abortion is safer than full term delivery at all legal stages.

4) Based on the first date of your last menstrual period or an ulrasound evaluation, the gestation of your pregnancy
is estimated to be , plus or minus 11 to 14 days.

5) ‘The generally recognized medical risks associated with carrying the pregnancy to full term delivery or caesarean
section at term include but are not limited to the following: unplanned major surgery, hemorrhage, transfusion,
blood clots in legs, blood clots in the lungs, hysterectomy, major infection, cervical laceration, vaginal laceration,
rectal laceration, perforation of the uterus, injury to bowelbladder, major and minor emotional problems, amniotic
fluid embolism, cervical incompetence, major and minor depression, and even death.

The types of medical risks (listed above) associated with abortion, are, in general, the same as those associated
with carrying the pregnancy to term. The medical risks of an early abortion (5-12 weeks) and a second trimester
abortion (13-26 weeks) occur at a lower rate than at full term delivery or caesarean section. The medical risks of
an abortion in the third trimester may occur at about the same rate as full term delivery or caesarean section. The
death rate for abortion is less than the death rate for full term delivery.

6) Communtity resources available to support a woman'’s decision o carry a pregnancy to term include Lutheran Social
Services, Planned Parenthood of Kansas, YWCA, Sell-Help Network of Kansas, Family Consultation Service, United
Way First Call for Help, United Way Center, Childcare Association of Wichita, Kansas, Children's Service League,
Episcopal Social Services, and United Methodist Urban Ministry.

By signing below, you acknowledge that you have read and understood the information above, and that you have received
this information eight hours prior to your abortion.

SIGNATURE:

Note to Patient: Please see the back of this form for Important information about your visit.
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Women's Health Care Services
Visit Checklist
All patients

__No one will be allowed in the clinic without photo identification.

—_Bring your signed Informed Consent (the other side of this sheet).

___Arrive with a full bladder.

___Drink no alcohol 24 -hours prior to your visit.

__No children are allowed in the clinic.

___The fee will be collected prior to the procedure.

___No personal checks will be accepted.

___Remember to park in our fenced parking lot.

—_Our security staff will be on duty and will scan you electronically and check in all
handbags prior to allowing you into the clinic.

__Minors: You will need a parent to accompany you OR have a notarized Waiver of

Notification and be accompanied by person 21 years of age or older.

One-day patients
___If your appointment time is at 12:00 noon or after, eat nothing after 8:00 a.m. the

moming of your appointment. After 8:00 a.m., you may drink only coffee, tea,
or water.

It your appointment is on Saturday morning, eat nothing after 12:00 midnight the
night before your appointment. After midnight, you may drink only coffee, tea,
or water.

—__We request that you bring only one person with you.

___The person accompanying you will be asked to wait outside while we do your
sonogram and collect your fee, unless you are a minor. We will then invite
him/her inside. ‘

—_You will need to have a person accompanying you to receive the preoperative
medication which relaxes you for your surgery.

___Plan to be in the clinic for 3-4 hours.

Two-day patients
You may eat a light breakfast the first day.

—__Bring along $10.00 for your prescription.
___Plan to be in the clinic for 3-4 hours the first day.

Out-of-town patients
____You must stay in Wichita until you are released from our care. Call us for hotel

information, if you wish.
___lf you use a cab, use American Cab Company They are pro-choice. Their

number is (316) 262-7511.
___Bring a supply of sanitary pads.
___No luggage is allowed in the clinic.

Four-to-five-day patients
___Bring along $50.00 for your prescriptions.
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MEDICAL HISTORY

This questionnaire is part of your medical record and is used by the staff to anticipate any problems
you might have relating to an abortion. Please answer the questions as fully as possible. This record
is strictly confidential.

Name Birthdate A Age
Address

Street City State Zip
Telephone | ) - Occupation . Religion
Education (check one) Marital Status Ethnic Group
__Under 12 years ___Single __ Caucasian
__ 12years or G.E.D. ___ Married ___ African American
___ College ___ Separated ___Asian
___ Graduate School ___ Divorced ___ Hispanic

___ Widowed ___ Other:

Do you have a doctor who knows about the abortion? __Yes __No
Pregnancy History
Number of pregnancies (including this pregnancy):
Live births: Date of last:
Stillbirths: Date of last:
Miscarriages: o Date of last:
D&C's: Date of last:
Abortions: Date of last:
Living children: Age of youngest:
Dates (month and year) of abortions, if any:
Was your last period normal?  __ Yes __No
What was the first day of your last normal menstrual period?
Bleeding during your periods is usually: ___Light __Medium _ Heavy
Do you have cramps with your periods? __VYes __No
If so, is the cramping: ___Light __Moderate __ Heavy
Are your periods regular? __Yes __No PAGE 1




What was the date of your last pap smear (if any)?

Have you ever had any complications or hemorrhaging with previous pregnancies, abortions, or

deliveries? __Yes __No

If yes, please explain:

Please mark any of the following methods of birth control you have used:
__foam  __ rubbers __pills __ diaphragm __luD ___rhythm

___withdrawal ___other:

Describe any problems you have had with any methods:

Are you allergic to any drugs or medications? __ Yes No

if yes, check which ones:

Novacaine PLEASE LIST ANY OTHER MEDICATIONS YOU ARE ALLERGIC TO:
lodine
Penicillin
Aspirin
Codeine

Have you or anyone in your immediate family had any of the following: (check yes or no)
ES

=

Sickle Cell Disease
Varicose Veins

High Blood Pressure
Breast Tumors

Migraine Headaches
Breast or Uterine Cancer
Diabetes

Blood Clots in Veins
Uterine Fibroid Tumors

RERN:
11113

L1113

If yes to any, please explain:

Have you ever had any of the following: (check yes or no)

YES

<

ES
Liver Disease

Mononucleosis

Painful or Bloody Urination
Psychiatric Treatment
Nervous Disorder

Anemia

Cancer

Chest Pain/Angina
Dizziness/Fainting Spells
Heart Disease

NENN
11113
NENN
RERREE-
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O

Rheumatic Fever

Shortness of Breath/Asthma
Thyroid Disease or Goiter
Tuberculosis

Venereal Disease/Herpes
Hypoglycemia (Low Blood Sugar)

Inflammation of Veins
Pelvic Inflam. Disease
Jaundice/Hepatitis
Kidney Disease

Blood Clotting Problems
Vaginal Infections
Epilepsy/Convulsions

NRRRRN:
[THITT 8

TE

Please list any operations you have had, and the approximate date. Describe any specific severe
injuries or medical problems you have had or now have:

Have you taken birth control pills in the past three months? __Yes __No

If yes, what brand name?

Are you currently taking any medications? __Yes __No

f so, please list them all.

Have you had a positive pregnancy test? __Yes __No

When you first thought you were pregnant, did you consider abortion? __ Yes __No
Is anyone with you today? __VYes __No

What is their relationship to you?

Will someone be with you when you leave the clinic? __Yes __No

Do you have medical insurance? __Yes _No

Where can we reach you for the next two days?

The information given above is true to the best of my knowledge.

Signature

C:\DATA\MEDHISTORY PAGE 3
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Care Services, P.A.
5107 East Kellogg * Wichita, Kansas 67218  (316) 684-5108

Name:

Birthdate:

ORAL CONTRACEPTIVE ADDENDUM CONSENT
Complete spaces and initial applicable paragraphs.

| have chosen oral contraceptives as my method of birth
control. | am years old and | smoke approximately
cigarettes a day.

| have been informed of the increased risk of heart
attack, stroke, and damage to blood vessels due to age
(over 35) and oral contraceptive use.

| have been informed of the increased risk of heart
attack, stroke, and damage to blood vessels due to
heavy smoking (10 - 15 cigarettes a day) and oral
contraceptive use.

| understand that | can minimize these risks by the
limitation or cessation of smoking.

| am aware of and fully understand the above information.
Nevertheless, | request and consent to the use of birth control
pills. | release WHCS, the attending clinicians, their staff and
assistants from any liability or responsibility for any condition
that may result from the use of oral contraceptives.

Signed Date

Witness
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1, , understand that neither Women's

Heatlth Care Services nor any motel or hotel association will be held responsible for any spontaneous

miscarriage that could take place outside this clinic. | have been given the clinic phone number for an

emergency.

Women's Health Care Services will not be held responsible for any money or valuables lost or

stolen here at the clinic during my stay.

Date Signature

Witness
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Additional Consent for Pregnancies Beyond 14 Weeks

Date

Laminaria Consent
It has been explained to me that a local anesthesia may be administered, and that

one or more Laminaria (which has been shown to me) may be inserted into the cervix

in order to open it gently and slowly. | understand that once the Laminaria are
inserted, the abortion procedure has begun and therefore | MAY NOT CHANGE MY
MIND. | will not leave the Wichita area or care of Women’s Health Care Services until

| am discharged by the medical staff. The Laminaria absorb moisture and enlarge the

opening of the cervix, and this may cause cramping, bleeding, or infection. The
benefit of Laminaria is to make the abortion easier and reduce the possibility of other
complications.

Patient Significant Other Staff Witness

Digoxin Consent
In our experience, after the pregnancy has developed to 18 or 19 weeks, the abortion
procedure is made easier and safer by injecting the fetus with a medication called
Digoxin. The purpose of this injection is to cause fetal demise, to prevent a live birth,
and to help prepare the woman’s body for the abortion process. This medicine is
injected inserting a needle directly into the fetus through the lower abdomen. We
have used this process over 7,000 times at Women's Health Care Services without a
serious complication and feel the process is safe. However, possible complications
include, but are not limited to, infection, shock, allergic reaction, and even death.
After the injection of Digoxin, the procedure to end and remove the pregnancy has
begun. | understand that the fetus will be non-viable and | MAY NOT CHANGE MY
MIND. | will not leave the Wichita area or the care of Women's Health Care Services
until | am discharged by the medical staff.

Patient Significant Other Staff Witness

D&E Complications-
An abortion at later stages of pregnancy (over 14 weeks) carries greater risks to the
patient's physical well-being than at earlier stages of pregnancy. These risks involve
the unlikely possibility of perforation of the uterus, injury to bowel, bladder or
intestines, infection, allergic reaction, disfiguring paralysis, paraplegia, quadriplegia,
brain damage, or even cardiac arrest, and death. | understand and accept these
risks, and request that an abortion be performed on me.

Patient Significant Other Staff Witness

f:\docs\surgi\additional.con
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Date:

WOMEN'S HEALTH CARE SERVICES, P.A.
CONSENT TO INDUCTION ABORTION

L

, age , hereby give my consent to, and request and

authorize Dr. George R. Tiller, and assistants of his choosing to perform an abortion on me. | warrant

that the first day of my last normal menstrual period was (date).
Initial boxes PURPOSE OF ABORTION: | have been advised and have had explained to me what an induction
as you read abortion is and what it is for. | understand that tests and/or examinations performed on me indicate
Patient Parent/ that | am more than twenty (20) weeks pregnant. | have requested the doctor to perform an
- Guardian abortion procedure so that my pregnancy will be terminated by inducing premature labor. | know that

| have the right to continue this pregnancy to its full term but it is my personal choice to end it now.
All of my questions have been answered.

LAMINARIA: It has been explained to me that a local anesthesia may be administered and that
laminaria (which has been shown to me) will be inserted into the cervix (the opening of the uterus or
womb) and that as moisture is absorbed, the laminaria will dilate, or open, the cervix gently and
slowly. | understand that once the laminaria are inserted, the abortion procedure has begun and
therefore | MAY NOT CHANGE MY MIND. | understand the risks of local anesthesia range from
minor to severe including convulsions, cardiac arrest, and possibly death.

PROCEDURE: | understand that the procedure for the abortion involves the insertion of a needle
through the lower wall of my abdomen into the fetus. The fetus will be injected with a medication
called Digoxin to cause fetal demise, to prevent a live birth, and to help prepare the woman's body
for the abortion process. Amniotic fluid may be withdrawn for testing or other purposes. At some time
later, oxytocin and prostaglandin, as well as other medications, may be administered to me to activate
contractions of the uterus causing the fetus to be expelled. | have viewed the video film, which
explains this procedure and its possible complications.

RISKS: | understand that because this abortion procedure is to be performed in the second or third
trimester it has greater risks than an earlier abortion. The risks are about the same as childbirth.
Some of the risks of abortion at this stage of pregnancy are similar to those of continuing the
pregnancy. They include but are not limited to hemorrhage, uterine rupture, retained placenta, shock,
cardiac arrest, amniotic fluid embolism, and even death. | understand that there is a risk that | might
have an adverse reaction to the drugs which might result in complications from minor to severe
including the rare event of death. Other possible risks include: infection - in order to help avoid this
possible complication, | understand that | am responsible for taking the precautions explained to me
in the post-operative instruction sheet titled "Instructions After a Miscarriage Abortion®. Incomplete
abortion - if the abortion is incomplete, it may be necessary to dilate the cervix and use an evacuation
procedure which may necessitate anesthesia for which | hereby consent. | understand that where an
abortion is incomplete, | may have a fever, heavy bleeding and/or cramping. If any of these symptoms
appear, | should go to a hospital or see a doctor at once or immediately contact Women's Health Care
Services. | understand that infection or other complications might require a D&C Procedure (cleaning
out the uterus), a hysterectomy, or may result in death. | understand that if | have a multiple
pregnancy, the chance of complications is increased; cervical incompetency - | understand that the
abortion procedure may result in cervical incompetency which means that | may have problems
maintaining a pregnancy in the future (possible miscarriage, stillbirth), low birth weight, premature
delivery, or other complications in pregnancy. There is also the possibility of the live birth of the fetus,
and that the patient will be responsible as parent for all medical care rendered which will include all
steps necessary in the judgment of the physician to maintain life, including the possibility of the
transfer of the fetus to a neonatal intensive care facility. Emotional distress - such as depression or
other psychological consequences may occur. | ACCEPT ALL THESE RISKS AND. TAKE
RESPONSIBILITY FOR THEIR CONSEQUENCES.
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LABORATORY: | consent to the disposal of any tissue or other parts of the contents of my uterus

(womb) which may be removed during the abortion. | also consent to the administration of RhoGam
(or equivalent) should my blood be Rh negative. | understand that the doctor or hospital may need
to contact me or my emergency contact regarding additional laboratory findings and consent thereto.

ADDITIONAL PROCEDURES: If during the course of the abortion procedure, any unforeseen

conditions or complications arise, and the doctor in his/her professional medical judgement decides
that different or additional procedures including but not limited to anesthesia or blood transfusion or
the association of another doctor, or hospitalization at another hospital are necessary, | give my
consent to such. | assume all financial responsibility for payment for any additional services set forth
above. | give my permission for my parents (or legal guardian where applicable) or other person
(name set forth below) to be notified by the doctor or hospital. The correct identity, address, and
phone number of my emergency contact is below.

EMERGENCY: | have been given an emergency telephone number which | can call 24 hours a day
for assistance. | agree to notify the hospital in the event of a problem. My failure to give notice within
72 hours releases the doctor, clinic and hospital from any responsibility to me for emergency care.

FOLLOW-UP: | have been advised to return to my doctor, clinic (or Women's Health Care Services)
for two follow-up examinations; one at one week and one at three to four weeks after the procedure.
| understand that | should have these follow-up examinations in order to be sure that no compiications
or other problems have appeared, that | am not still pregnant, and that the healing process has gone
on properly. My failure to obtain follow-up care reliéves the doctor, clinic, and hospital of any further

responsibility to me.

| have read and understand fully this form. All blanks have been filled in before | signed my name.
All information given herein and in my Medical History are true and correct and | realize that the doctor
and clinic have relied on such information. My consent has been freely and voluntarily given. | have
rejected the alternatives to abortion and this procedure is being performed at my request.

Notify in Emergency or Regarding Lab Findings Patient’s Signature

Name Name

Address Address

City/State/ZIP City/State/ZIP

Phone Phone

Adult's Consent: | am the to the patient whose signature appears above. | have read and had

explained to me the matters set forth in the above and hereby request and give my consent thereto as her

. | agree to pay for medical expenses incurred in this procedure.

NURSE WITNESS

Parent or Guardian's_Signature

Patient and/or significant other had no questios remaining on the film, risks, and/or complications of an abortionprocedure.

STAFF MEMBER SIGNATURE
/7- M
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irgery Sheet Six
NAME. ... e eeeeeeeeneesenerereeesessnessssearsessassssasssassnsans AGE...cocnensisinasmais DATE. cunensitssss
7,7} S—— RH...cossmmmmmmsmunsns ALLERGIES . corvrueussmsnmmmsmssessssmssssssassasenssesees
PRE-OP MEDICATIONS:
1. VERSED.......... 2.5mg........ B, Mg ssss IV.isee TIME G caieienie DATE..........
2. NUBAIN..IV....... 10mg.. .20mg.....30mg....40mMg..Time..........c... Date...........
10mg....20mg......0ther......c.cceeev. Time Date...........
3. 1/2 VAN [V....... TIME/DATE. oo TIME/DATE....cccceamrerasasessacnnas
4. ROCEPHIN/OTHER IMiuiceeoireetiieinrimsnssssssssiasnsasssasssasssasasasasas s asssas e
5. e TRTE. om0 PEITB._aiemarzsora
IV FLUIDS:..500CC......1000CC........ NS.....TIME STARTED ..ccciicirenrrecrmnrneasnesssaees
1. ROCEPHIN / ANCEF ADDED.....coiimeeetierrennnsnsnssnssssssasasmsas s ssss s
2. OXYTOGCIN ADDED......ciueeeeeecmresesmssnssssnssessstmasmssasassssasassassassasssssssensasenses
3. TIME STOPPED . coccveuuusueriammssmsssssssssssssessssmsisss s e
SURGERY: D&C |/ D&E
1. 30-45-80-CC 1/2% XYLO. P.C. BLOCK WITH / WO VPuooiiurcurmmrmnmrasasessnmasarasnacass
D BREVITOL ...cevemrermrcenecesssessiesanmamnssasesssmsassnasssssans OTHER:..ccoreeeerersesssnessmmsonessnnasnanes
3. METHERGINE: 1..-.2...CC INTRACERVICAL: RHO GAM: NOT GIVEN.........
4. RHO GAM: given..Where:.......ccccoemnmmemismsscsnens HME/dALE. ... vvereemmeeersnnnnreressasaeeenaas
LOT #eoeeveeeeeecessnrnnessesssssseasassssnssssssstsscssnassssaass INITIALS ...cceereesesssanammanasesessrnsres
5. EVACUATION: Complete/incomplete Time: Date:

6. TISSUE: Placenta Parts

7. Dil: Lams/Direct 21/23/25/27 /29 /31
SSC MSC LSC Hem Finks Sopher Ring Other
Size Cannulae 6 7.8 10 12 14

NQTES[COMPLICATIONS: SONO FCCl CONT. OXIMETRY W.EL. - TW.

OTHER

SIGNATURE

ssoe
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NAME DATE

AGE

ALERGIES

Rh FACTOR

MAJOR ILLNESSES

TIME BP P BLEEDING FUNDUS INITIAL

. COMPLICATIONS

SYMPTOMS AND SIGNS

NAUSEA

VOMITING

CRAMPS

MEDICATION GIVEN:
TIME MEDICATION INITIAL

1

2

ORAL AND WRITTEN INSTRUCTIONS

INSTRUCTION SHEET

; BCP

Tetracycline 500 mgs. P.O. Q.1.D. x §
Methergine #8 P.O.

Ampicilin 500 mgs. P.O. Q.I.D. x5
Flagyl 250 mgs. Q.I.D. x 7

Others

Evaluation Sheet

Check chart - completely filled out

DNOO A WN

TIME OF DEPARTURE: SIGNATURE:
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MEDICAL HISTORY

This questionnaire is part of your medical record and is used by the staff to anticipate
any problems you might have relating to an abortion. Please answer the questions as
fully as possible. This record is strictly confidential.

Name Birthdate__ / _ / Age___
Street City State Zip
Telephcne: () Cccupation Religion
Education (check one) Marital Status Ethnic Group
___Under 12 years ____Single ___ Caucasian
___12years or GE.D. ____ Married ___ African American
___College ___ Separated ___Asian
___ Graduate School ___ Divorced ___ Hispanic

___ Widowed ___ Other:
Do you have a doctor who knows about the abortion? Yes No

Pregnancy History

Number of pregnancies (including this):___
Live births___date of last__/ /
Still births__ date of last__/_/
Miscarriages__ date of last__/ /
D&C's __dateoflast_/ |/
Abortions __date of last__/ /
Living children__ age of youngest___
Date(s) of abortion(s) (if any):
Month and year

Was your last period normal?
When was the first day of your last menstrual period?

Bleeding during your periods is usually (circle):
light medium heavy

Do you have cramps with your periods?
light moderate heavy

Date of last pap smear (if any)?_/ _/
Are your periods regular?_

Have you ever had any complications or hemorrhaging with previous pregnancies,
abortions, or deliveries? If yes, please explain

T4 &



Please circle any of the following methods of birth control you have used:

foam rubbers pills diaphragm IUD rhythm withdrawal
other

Describe any problems you have had with any methods:

Are you allergic to any drugs or medications? ( ) Yes ( ) No
If yes, check which ones:

( ) Novocaine PLEASE LIST ANY OTHER MEDICATIONS
( ) lodine YOU ARE ALLERGIC TO:

( ) Penicillin

( ) Aspirin

Have you or anyone in your immediate family had any of the following?
(check YES or NO):

YES NO YES NO

( ) () Sickle Cell Disease ( ) ( ) Breast or Uterine Cancer
( ) () Varicose Veins ( ) ( ) High Blood Pressure

( ) () Diabetes ( ) ( ) Breast Tumors

( ) () Blood clots in veins ( ) () Uterine fibroid tumors

If yes to any, please expiain:

Have you ever had any of the following? (Check YES or NO or circle appropriate

condition on all):

m

— e e e N T e S N e N N e
’—‘ﬁﬁ-f\’\ﬁﬁ-f-\ﬁﬂsf\f‘\‘—\ m

@]
Liver Disease
Mononucleosis

YES NO

() () Anemia

() () Cancer

( ) ( ) Chest pain/Angina

( ) ( ) Dizziness/fainting
spells

( ) () Heart Disease

( ) () Inflammation of Veins

( ) ( ) Shortness of breath/

N

)

)

)

) Psychiatric treatment
) Nervous disorder
) Depression

) Rheumatic fever
) Migraine Headaches
)
)
)
)
)

A’—\’-\ﬂ-‘\f‘\‘"\hf-\"‘\ﬁ"‘-hf-\

Asthma Pelvic Inflammatory Disease
( ) ( ) Thyroid disease or Jaundice/Hepatitis

Goiter Tuberculosis
( ) ( ) Kidney Disease/Infection Venereal Disease/Herpes
( ) () Blood clotting Hypoglycemia

problems (low blood sugar)

( ) () Vaginal infections ( ) ( ) Epilepsy/convulisions

Painful or bloody urination/bladder infection
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Please list any operations you have had, and the approximate date.
specific severe injuries or medical problems you have had or now have:

Describe any

Have you taken birth control pills in the past 3 months?_
If yes, which one?
Are you currently taking any medications?__

If so, what?
Have you had a positive pregnancy test?

When you first thought you were pregnant, did you consider abortion?

ls anyone with you today? ___ What is their relationship to
you? Name

Will someone be with you when you leave the clinic?
Where can we reach you for the next two days?

Hotel Tele. #

Room # Home # Friend #

The information given above is true to the best of my knowliedge.

SIGNATURE

/717



l, _undersiana ihat neitner ‘Ncmen s

~aajth Care Services nor any motel or hotel asscciation wiil ce held responsitle for any sccntanecLs

miscarriage that could take place outside this clinic. | have teen given the clinic phene numkter ‘cr
an

smergency.

Women's Health Care Services wiil not be neld responsibie for any money ar valuables lcst zr

siclen here at the clinic dunng my stay.

_ate Signature

R

ASRAL CONTRACESTIVE ADDENDUM CONSENT

Zomglete spaces and initial paragraens. Pleasa initial paragrapns even if you do not smoke. if ycu are over 35 years cf
age. or over 30 years of age and a smoker. we will not e acie to give you sirth csnirci pills. If we find you have a mecical

-=nrainaication, we will not be abie to fill your request tar oirth control gills.

| have chosen oral contraceptives as my method of birth control. | am years old and | smoK2
approximately cigarettes a day.

| have been informed of the increased risk of heart attack. stroke, and damage to olood vessels due to age (over
35) and oral contraceptive use.

| have been informed of the increased risk of heart attack. stroke, and damage to blood vessels due to
heavy smoking (10-15) cigarettes a day) and oral contraceptive use.

| understand that | can minimize these risks by the limitation or cessation of smoking.

| am aware of and fully understand the above information. nevertheless, | request and consant to the use of birth controi
pills. | release WHCS, the attending clinicians, their staff and assistants from any liabiiity or responsibility for any condition

that may result from the use of oral contraceptives.

Signed Date

Witness




Additional Consent for Pregnancies Beyond 14 Weeks

Date

Laminaria Consent

It has been explained to me that a local anesthesia may be administered, and that one or more
Laminaria (which has been shown to me) may be inserted into the cervix in order to open it gently
and slowly. | understand that once the Laminaria are inserted, the abortion procedure has begun
and therefore | MAY NOT CHANGE MY MIND. | will not leave the Wichita area or care of Women's
Health Care Services until | am discharged by the medical staff. The Laminaria absorb moisture
and enlarge the opening of the cervix, and this may cause cramping, bleeding, or infection. The
benefit of Laminaria is to make the abortion easier and reduce the possibility of other
complications.

Patient Significant Other Staff Witness

Digoxin Consent

In our experience, after the pregnancy has developed to 18 or 19 weeks, the abortion procedure is
made easier and safer by injecting the fetus with a medication called Digoxin. The purpose of this
injection is to cause fetal demise, to prevent a live birth, and to help prepare the woman's body for
the abortion process. This medicine is injected inserting a needle directly into the fetus through
the lower abdomen. We have used this process over 7,000 times at Women's Health Care
Services without a serious complication and feel the process is safe. However, possible
complications include, but are not limited to, infection, shock, allergic reaction, and even death.
After the injection of Digoxin, the procedure to end and remove the pregnancy has begun. |
understand that the fetus will be non-viable and | MAY NOT CHANGE MY MIND. | will not leave
the Wichita area or the care of Women's Health Care Services until | am discharged by the medical
staff.

Patient Significant Other Staff Witness

D&E Complications
An abortion at later stages of pregnancy (over 14 weeks) carries greater risks to the patient's
physical well-being than at earlier stages of pregnancy. These risks involve the unlikely possibility
of perforation of the uterus, injury to bowel, bladder or intestines, infection, allergic reaction,
disfiguring paralysis, paraplegia, quadriplegia, brain damage, or even cardiac arrest, and death. |
understand and accept these risks, and request that an abortion be performed on me.

Patient Significant Other Staff Witness

f\dees\surghadditional.con
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WOMEN’S HEALTH CARE SERVICES, P.A.
INFORMED CONSENT FOR ABORTION TREATMENT,
ANESTHETIC AND OTHER MEDICAL SERVICES

Patient Name:

Address:

Birth Date:

Today's Date:

AS YOU READ, PLEASE PUT YOUR INITIALS IN THE LEFT BOX TO SHOW THAT YOU
UNDERSTAND. THE PERSON WITH YOU (PARENT, GUARDIAN, FRIEND, ETC.) MUST
INITIAL THE RIGHT BOX TO SHOW THAT THEY ALSO UNDERSTAND. THESE ARE
LEGAL DOCUMENTS - PLEASE DO NOT MARK THROUGH ANY ERRORS.

| (patient name) _request and consent to the performance
upon me of a pregnancy termination procedure by vacuum aspiration or dilatation and evacuation at .

Women's Health Care Services by Dr. George R. Tiller, his associate physicians, and whomever he

may designate as his assistants.

| further consent to the taking of cultures and the performance of reasonably indicated tests and | , 1
orocedures, whether or not relating to presently known conditions, if my medical attendants find these

necessary or advisable in the course of evaluation or treatment for pregnancy termination or

management of complications.

| have fully and completely disclosed my medical history including allergies, blood conditions, prior '
medications or drugs taken, and reactions | have had to anesthetics, medicines or drugs. | consent
to my physician's relying on this disclosure as complete.

| consent that the physician or associates may administer such anesthesia and medications as may
be deemed necessary or advisable, with the exception of

| understand that local anesthetics do not always eliminate all pain, that in a small number of cases
local anesthetics cause severe reactions or even shock or death, and that no guarantee 10 the
contrary has been made.

| understand that the duration of my pregnancy will be based on the sonogram test conducted on me
at Women's Health Care Services, and not on the basis of my last menstrual period.

to be my personal choice in light of the alternative of continuing the pregnancy to term. No one has
foreed or compelled me to make this decision.

| understand that the complications associated with pregnancy termination are generally much less
severe and less frequent than with childbirth. Nonetheless, | realize, as is true of childbirth and any
kind of surgery, that there are inherent risks of minor and major complications and death which may
occur without the fault of the physician. No guarantee or assurance has been made to me as to the
results which may be obtained.

[ - —

1 i

L_——j —_J

L
| fully understand that the purpose of this procedure is to terminate this pregnancy, and | affirm this D
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The risks anu possible complications of the abortion procedure most likely to occur, though only in a
small number of cases, are as follows:

Seroration: Occasionally an instrument used in the abortion may go through the wall of the uterus.
‘When this happens, hospitalization may be necessary for completion of the abortion and repair and/or
observation of the perforation and any internal injuries resulting therefrom.

| aceration: In rare cases the cervical opening and/or cervical canal may be tarn. A few stitches to
repair the tear is usually all that is necessary.

Sleeding: More bleeding sometimes occurs than is normally expected. This may require an
immediate repeat of the abortion procedure, or hospitalization for observation and treatment. If the
excessive bleeding occurs some hours or days after the abortion, hospitalization may be necessary,
and dilation and curettage may have to be done to remove material retained in the uterus. Heavy

bleeding may require a transfusion.

Infection: Infection, caused by the presence of bacteria in the vagina or uterus, is not an infrequent

Sceurrence.  Such infections usually respond to antibiotics, but in a few cases hospitalization is
necessary.

Zailure to Terminate Pregnancy: Although the possibility is remote, the abortion procedure may fail
'o end the pregnancy. It is this possibility, among others, that makes a post-abortion examination
assential. In such a case, another abortion must be recommended, since the first one may have
affected normal development of the pregnancy.

Tubal Pregnancy: A tubal pregnancy occurs when the fertilized egg implants in the fallopian tube
instead of in the uterus. If this condition is unchecked, the fetus develops in the tube until it is large
enough to burst the tube. Although the chances of a tubal pregnancy are small, the risk of death from
a ruptured tubal pregnancy is very great. For this reason, all tubal pregnancies must be surgically
removed. The abortion procedure cannot terminate a tubal pregnancy. | understand that this is a
preexisting medical condition for which the Women's Health Care Services assumes no medical or

financial responsibility.

Hysterectomy: | understand that as a result of certain preexisting conditions or some complications
(such as perforation, bleeding or severe infection) a hysterectomy may be necessary. If a
hysterectomy is necessary, | understand | will never be able to become pregnant again.

Cervical Incompetency: | understand that the abortion procedure may result in cervical incompetency
which means that | may have problems maintaining a pregnancy in the future (possible miscarriage,
stillbirth), low birth weight, premature delivery, or other complications in pregnancy.

Emotional Distress: Such as depression or other psycholog ical consequences may occur.

| ACCEPT ALL OF THESE RISKS AND TAKE RESPONSIBILITY FOR THEIR CONSEQUENCES.

LABORATORY: | also consent to the disposal of any tissue or other parts of the contents of my
uterus (womb) which may be removed during the abortion. | also consent to the administration of
RhoGam (or equivalent) should my blood be Rh negative. | understand that the doctor or clinic may
need to contact me or my Emergency contact regarding additional laboratory findings and consent

thereto.

ADDITIONAL PROCEDURES: |f during the course of the abortion procedure, any unforseen
conditions or complications arise, and the doctor in his/her professional medical judgement decides
that different or additional procedures including but not limited to anesthesia or blood transfusion or
the association of another doctor or hospitalization may be necessary, | give my consent to such. |
assume all financial responsibility for payment tor any additional services set forth above. | give my
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sermissio ny parents (or legal guardian if applicable) or other person {name set forth oelow) to
ne notifiec \e doctor or staff of the clinic. The correct identity, address and phone number of my

zmergency contact is set forth below.

SMERGENCY: | have been given an emergency telephone number which | can call 24 hours a day
‘or assistance. | agree to notify the clinic in the event of a problem. My failure to give notice within
=2 hours releases the doctor and clinic from any responsibility to me for emergency care.

ZOLLOW-UP: | have been advised to return to my doctor, clinic or Women's Health Care Services
‘or a follow-up examination within three weeks after the procedure. | understand that | should have
‘his follow-up examination in order to be sure that no complications or other problems have appeared,
‘hat | am not still pregnant, and that the healing process has gone on properly. My failure to obtain
‘ollow-up care relieves the doctor and clinic of any further responsibility to me.

' have read, had explained to me, and understand fuily this form. All blanks have been filled in before
| signed my name. All information given herein and in my Medical History are true and correct and
| realize that the doctor and Women's Health Care Services have relied on such information. My
consent has been freely and voluntarily given. | have rejected the altematives to abortion and this
procedure is being performed at my reguest.

Patient's Signature Date

WHO TO NOTIFY IN THE EVENT OF AN EMERGENCY:

Name Address

City, State, ZIP Phone

In my judgement, the above-signed patient understands the nature of, risks of, and alternatives to abontion,

and she has chosen the aportion without coercion.

Witness - Significant Other Date

Witness - Staff Member Date

For my patient to receive pre-operative medication | understand that | must remain on the premises of

WHCS throughout the entire procedure and provide transportation home for my patient.

Signature - Significant Cther Date
(If someone is here with you they need to sign.)
IF_ THE PATIENT IS A MINOR ACCOMPANIED BY A PARENT OR GUARDIAN:

| am the parent/guardian of the above-signed patient. | understand the nature of, risks of and alternatives
to abortion. | believe the patient | am accompanying has chosen abortion without coercion and also

understands the nature of, risks of and alternatives to abaortion.

Signature - Parent/Guardian Date

ONLY.

Patient and/or significant other had no questions remaining on the film, risks and/or complications of an

abortion procedure.

PATIENT: STOPI YOU HAVE COMPLETED ALL OF THE PAPERWORK.
REMAINING PAPERWORK ATTACHED IS FOR MEDICAL STAFF USE

+DOCS\SURGNCONSENT.FRM STAFF MEMBER SIGNATURE
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Surgery Sheet Six

T | O ———— AGE......cocoovveinine DATE. ..o
7171 4 A —————— 2 & SO ST ALLERGIES. ... i
MAUOR LLLNE S S E S ittt ettt ettt e ettt ettt
1. VERSED s 255 o S— 5.0mg IV.....TIME................ DATE.....ccooiiieiiiceies
2. NUBAIN..IV....... 10mg....20mg.....30mg....40mg...Time.............. Date......ccccvvevvmmerenans
1019, . 20MG...... OO cnssessmme Y1551 T e— - (- —
3. 1/2 VAN [V.......... B1% | S ) = e — TIME/DATE. ...
4. ROCEPHIN/OTHER M e e et e
~IVFLUIDS:..500CC...... 1000CC........ NS...... TIME S TARTED 0 uesusswwnessnnomamsnsn st s45T 5B 455s
I =To e <=0 LR -V o= o T ] S [N———————————————r e T
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3. TIME STOPPED. .. ..ot iiiieie ettt e e ettt a e e s
SURGERY: D&C / D&E
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R =t = 120 0] KRR E s S ———— OTHER : ..ot icvveee e ecenieine i
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5. Dil: Lams/Direct 21/23/25/27/29/ 31
SSC MSC LSC Hem Finks Sopher Ring Other
Size Cannulae 6 7 8 10 12 14
6. TISSUE: Placenta Parts
7. EVACUATION: Complete/incomplete Time: Date:
NOTES/COMPLICATIONS: SONO FCClI CONT. OXIMETRY WEL. -TW.
Sa02%>......cccvvireenne
OTHER
SIGNATURE
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POST-OP AND RECOVERY ROOM

NAME DATE
AGE :

ALLERGIES

Rh FACTOR

MAJOR ILLNESSES

TIME BP

|0

BLEEDING

FUNDUS

COMPLICATIONS

SYMPTOMS AND SIGNS

NAUSEA

VOMITING

CRAMPS

MEDICATIONS GIVEN
TIME MEDICATION INITIAL

1

2.

ORAL AND WRITTEN INSTRUCTIONS

INSTRUCTION SHEET

BCP - Loestrin Fe. 1.5/30 - TriLevien 1/28 Script given
Ampicillin 500mg x3 #12

Doxycycline #10 - 100mg. P.O.BID XS5

Methergine #3 given  Script #12 given

Benadryl #10 25mgs given

Loratab 5 #200 - #30 Talwin #20 - #30 Script called in
Check chart - completely filled out

Noopkob

Other

SN o



DISCHARGE CRITERIA

1. The patient is awake, and alert, and oriented to name, place, and time.

2. The patient's vital signs are stable and at levels consistent with the
patient's age, condition, surgical procedure performed, and
preanesthetic vital signs.

3. The patient's protective reflexes (i.e., cough and gag reflexes) have
returned to normal.

4, The patient displays minimal nausea or vomiting, for example, nausea
or vomiting has not occurred within the pericd of 15 minutes prior to
discharge. The patient who has received an |V antiemetic medication
has been observed for at least 30 minutes for change in vital signs.

5 There are no signs of respiratory distress.

DISCHARGE PROCEDURE

Assure compliance with discharge criteria - fill out checklist

The patient must be able to ambulate appropriately and demonstrates voiding without
difficulty when indicated.

Give appropriate medication (antibiotics--Methergine script--BC pills--)

Give written and oral instructions

Fill out (and have patients sign) appropriate consent forms for oral contraceptives and
follow-up forms

Walk patient to front desk. Dismiss to significant other

An adult must be available to escort the patient home. Patient who receive local
anesthesia do not need an escort home.

Patient does not meet discharge criteria #'s --left against medical
advice.

TIME OF DISCHARGE

SIGNATURE

t\docs\surgi\discharge.cri
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Attachment B: Letters from Patients

Sen. Federal & State Affairs Comm
Date: F~/3-97
Attachment: # /¥



Iebuary 27. 1497
Dear Dr. Tiller,

‘ *_ 1just wanted to write you a letter thanking you for what you did for me severn! years ago. 1+vas one of your *
patients iu 1989. I was sixieen years old and six months pregnant, my boyfriend didn't want anything to do
with me and I was to afraid to tell me parents. Finially, my mother figured it out and togk me to my

Physician. Who referred me to a clinic here in Arizona, I was too for along. That is where we got your

clinics name and address. My mother called and the next day we lefl for Kansas. 1was affaid. but you and
your staff comforted my fears. 1wnas treated with the upmost respect and dignity, which I desperatly needed
during that time in my life. 1 think you nre n great man. You are saving mony lives of tecnage girls who feel
like the only other option is suicide, ns L did. 1 have never regretted my decision to terminale my pregnancy,

1 got married in 1991, to a wonderful man. We have two children ages 5 and 2. The time was right and I was
ready to be a wife, a mother. a family. 1do believe that it iz all due to your clinic. You gave me a second
chance. Thank you.

I want yon to know that you and all of your staff are always in my prayers. I hope that there is always a
choice Tike there was for me, as well as other women. Please, never be discouraged by those who do not
unclerstand, you are a good man, you are SAVING lives.

Sincerely.

2
g
G




February 19, 1997

Dr. George Tiller

Medical Director

WOMEN’S HEALTH CARE SERVICES
5107 E. Kellogg

Wichita, KS 67218

Dear Dr. Tiller

We walk through life without looking for or expecting what may lie around the corner or not realizing
that what happens to others can happen to us. To know that for women of choice there are organizations such as
yours that respect that choice professionally and sympathetically to support those changes that shape our lives and
the people that we touch.

I truly want to thank you, Dr. Tiller, your wonderful staff, and also those in the background that I did not
get to meet, for all your caring and concern in my time of need. The empathy that exists when one goes into a
strange place dealing with a very personal concern, not knowing anyone or what the end result will bring
emotionally, was totally laid to rest by all that you do and those that you surround yourself with. I was truly
impressed with the professionalism, commitment, courtesy, and kindness I received while in the care of your staff.
You obviously have taken the time and concern to hand-pick your staff because their character and commitment to
you is clearly evident. You have also taken the extra effort to create a safe and secure environment which I’'m
sure is a unnecessary expense for your cause.

Although having to travel all the way to Wichita, KS seemed extreme, it is obvious that your medical
facility is one of a kind, and I could not have received superior care anywhere in this nation. Dr. Tiller, you have
truly saved my life, and allowed me the opportunity to fulfill my hopes and dreams, as quoted by you! I must say
that because of you and your work, I have a second chance to put my life onto a straighter path and achieve my
goals and dreams. Iam truly grateful to Women’s Health Services in Pittsburgh also, for having the knowledge
and confidence in your facility so that I could be referred to you. I have been a patient over the years at WHS in
Pittsburgh and have received excellent care at their facility as well. I am grateful that I{ive in a country where a
woman still has the right to chose her future. I would like to commit to you that any opportunity I have to ensure
that our freedom of choice continues, I will certainly pursue.

Although my decision to discontinue my pregnancy personally was not an emotional one, the actual
experience certainly was emotional. And, again I cannot thank you and your highly trained staff enough for the
excellent care and emotional support that I received during my stay there. From the very first phone call I made to
your facility, to the various calls involving my health insurance, arranging travel and lodging, and to the
explanation of the actual procedure, your staff was outstanding in offering support. Upon arrival at your facility,
the emotional, medical, and physical support I received from you directly, as well as your excellent nursing staff, -
was beyond a doubt the most outstanding I have ever received from any medical experience in my 39 years of life.
Not only can I speak for myself, but the emotional support you offered to my boyfriend during his struggle of worry
and concern for me, was truly remarkable. We as a couple, feel deeply touched and changed by this experience in
a very positive way. We have long term plans and goals we wish to attain and with your help we can now see clear
to accomplish them. Thank you, Dr. Tiller. I can only hope that you all will think of me as kindly as I do you.
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Dr. George Tiller . February 19, 1997

In sincere appreciation to you, and your staff, I wish to confirm and pledge my deep commitment to the
“Freedom of Choice™ for all women in this country. Anyway that I can offer support, by writing my congressmen
offering donations to a fund, or whatever you can be sure that I will. Please feel free to send me any literature or
information regarding legislation on this to my home address. All that I would ask is that you please use an
envelope without a return address showing Wichita. I do live with my parents and would like to keep my

privacy.

]

Thank you again, Dr. Tiller, for saving my life. You are truly a hero in my heart and will always be. 1
wish you and your staff continued success and prosperity.

Sincerely,

Pittsburgh, Pennsylvania
cc.: Women'’s Health Services

221-225 Fifth Avenue
Pittsburgh, PA 15222
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]/ic world’s

a whole lot better place
Because of people like you
Who give real joy and pleasure
By the nice things that they do,
And with your
recent thoughtfulness
Still very much in mi}nf_ ,
This is meant to bring

a “Thank you"
Of the very warmest kind !
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Dear Dr. Tiller and Sotaftf,

There aren’t encugn words to say how thankful we are
for the dedication, care and concern you all gave us when
we came to you for help in June. My daugnter's probiems
were many and complex ang You ware able to nandle them
all. From the first phone call to cur departure after my
daughter’s check out Visit, I realized that ¥l and  vour
wonder ful staff gave us tar more than Just medical
treatment. You gave us back our gignity and seit estesm.

Whern you called and S&ald you would Try Tt melp us. we nag
reached the point of lost hope. Yau gave us back SoihE

hope of getting control of our lives. ihe care and
understanding giwven by you and vour staff goes Tar pDevang
anything we had encountered anywhere else. We really
needed tnase hours of trienagsnino, aroup counseiing, and
~amaraderie that we shared while WE wera there. 1 hnave
already called all the QoItors whno were fot able to nelp
us and the ones who recommended that we come to you to letg
them know how superbly vou ang your staff treated us.

We'll never forget you and  the cause you are working for
to give women more control over their cwn gestinies. Hecky
has written to and received letters from several people
she met there. Each cne is impartant to her just as each
one of you will always be important to us. Thanks again
for all that you ga.

Sincerely,

%&h\w
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Dear Do, Tiice ans Smge:

/QLFHLHM%H THIS LEMER  joMES LArE, TS NOT WITHOUT mMANY 124N,

I WCANT YOL buyYs T eNowd HOw MUci HALL YOuUR con CERN WHAS
APPREC:ATED . MCT oNLY (LERE You TREING LALE oF my mMepichl.
NEEDS, You ¢ATERER T MY EMCTenNAC NEEDS AS WELL . ) FELT
AS IF | HAD PERSCNALLY  KMNOWA FRCH ONE CF You FoREVER.

ONCE [ FounD Our APouT my BABYS PROBLEMS, | wAS 134 IVAT
[ HAO Mo WAY ol T WASN' T UNTIL | READ THE AMNIOCENTESS
AND  ULTRASO LN LEPORTS , THAT | KNEW | (CollAN'T (EF MY BABY
LIVE HER LHFE N PAIN. BFTER MucH CALLING aND PROTES IN(G,
[ WhS REFERRED Tv VOuL (LiNIC. IT WHAS THE BEIT REFERRAL

| Coult D HAVE EUVER GoTTEN. You mPOE A VERY TRAUMAIIC SuA heal
bo A LOT SMOCTHER, THANKS A Buncd.

BECAUSE 1M Jp VounNe, ITS VERY HARD 10 UNDERSTENGO WHY SpMETHING
HKE PSS pprenED [ CAN'T QUESTICN 6ol CAUSE He HES 4 PLoN
FOR EVERYCNE . | SINCERECY wannT TO THANK You, DR.TILLER, DENA,
EDNA . MBRSLA | DR . HARRIS, TRALEY » AND AWONE C(SE | MisSeo Fcr.
Yeuk TIME , PATIENCE ., AND SYMPATHY . 1Ll NEVER FORG LT YouR
KINONESS. You HELPED ME Pulm my LiTLE TONNA AT PEACE AND
MY MUIND AT EASE.  (oTS 0F LOVE TD yed .

\_jumwg ‘
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February 13, 1993
Dear Dr. Tiller and Staff,

I'm writing to express heartfelt thanks and love for your kind and gentle
treatment for our situation. I'm just sorry it’s taken me so long to do this -
it’s almost a month now and thanks to all of you there’s some symbol of
normalcy in our home once again.

My daughter, Ta-Aqua, has returned to school and back to life as we had
known. She’s doing fine and her grades are wonderful, without your kindness
and consideration it could’ve easily been different. I'm grateful that you were
there for us and will be there for so many others in the same or similar
situations.

You've literally given us new hope and life, and for that I'll always remember
you. In some way I feel as if it was fate for me to meet others in the same
situation and become lifetime friends with them, gratitude and thanks seem
to be less than enough. I hope your staff knows how warm and special they
are and their kindness is above board. I also want to say a special hello to
Edna, the sunshine of every day we were there, and to all of the staff - they
were all beautiful and kind people.

I'll never forget the experience, and I'm also grateful for the opportunities
that you have allowed my child to seek out and find. To those I felt close to
here’s a special hello - Fran, Amy and Cathy - you're all special and kind, stay
as sweet as you are. I'll always remember those warm friendly smiles and
pleasant hello’s - you helped ease the pain more than you know. THANK’S
AGAIN!! You were all wonderful.

Sincerely,
Ms. /Ta-Aqua’s Mom)
P.S. Keep smiling and wearing your buttons, because truly, ATTITUDE IS

EVERYTHING!! Once again, thanks so very much for doing what you
do and being who you are.

Vi

—
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February 12, 1993

Dear Dr. Tiller and Staff:

It was a very nice surprise to receive the letter from your clinic a few days ago
inquiring about how my daughter is getting along six months after having
beeen to see you. Once again, I am so amazed at the care, thoughtfulness
and interest you take in each of your patients.

The experience we had in coming to your clinic was one I have had a hard
time putting into words. What was a terrible, desperate situation with my
daughter became a truly uplifting experience I will never forget. Never have
I'’known people to be more loving, friendly and helpful than we found you and
your staff to be. The relationship formed with the other people (patients,
parents or friends) there at the same time also was unique. Somehow, we all
seemed to come to love each other in a beautiful Christ-like way in just those
few days we spent together supporting each other through the ordeal. But it
was your lovely clinic which made that possible. The beautiful furnishings in
the comfortable waiting room, the video and personal talks with you, Dr.
Tiller, and our group sharing session led by dear Fran all made us feel, finally,
that everything possible was being done to make everything "OK". We came
to realize that there could be a bright future to look forward to. I highly
commend the "Step Plan" toward changing one’s life for a new direction. That
is something that would be good for anyone to consider.

We are very pleased to be able to say that our daughter seems to have finally
turned her life around. Just a few days ago, she brought home the first good
report card from school since she started in high school three years ago. She
has also re-established relations with most of her old friends. And she ‘is
pleasant and usually agreeable at home again; helpful and a joy to have
around.- She will be 17 in May and seems to be on the right path now to a
happy, successful life.

You are all thought of often there at the clinic in Wichita. You are all truly
some of the finest people anywhere! It is my prayer that God will continue
to protect you and make it possible for you to continue with your work. How
could some of the so-called Christian people be against what I found to be a
“little bit of heaven" on earth?

Sincerely,

Betsy T.
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September 4, 1992

Dr. Tiller and Staff:

Where do I begin? You did so very much for my 11-year-old niece, Tara, through the entire
week we were at the clinic. I could never possibly find the words to express how thankful
I am to you all. I know you have probably heard this before, but you will never know how
greatly you have touched my life. When I walked out of the doors of the clinic for the last
time, August 1, 1992, I knew my life would never be the same.

We came to you during a time of great anguish and loss. Anguish over a very devastating
situation surrounded with a lot of sorrow over the loss of innocence. Innocence that was
stolen from a child whom I hold very near and dear to my heart. And with that there was
a tremendous amount of self-blame and guilt over my inability to see what was happening.
I love that child more than life itself and would do anything to have spared her the sorrow
she has had to endure a great majority of her still very young life. But, what’s done is done
and I can no longer continue to lay the blame. I can only go on from here and help her to
heal and become the very best person she can be. She may have been victimized at a young
age, but she will not grow up to be a victim of her circumstance! She is still very much a
child, (THANK GOD FOR THAT), and just as a child she will heal faster, stronger, and
better than most. With much counseling, support, and love, we will all be okay!!

As for me, you and your staff have had a lot to do with my personal healing process. I did
not realize how strongly I had been affected by this until I came home and spent many a
day away from her. As I sat and pondered upon my days at the clinic, I came to realize the
need for not only the freedom to choose, but the need for a safe haven to go to after the
choice has been made. You provided that in the most effective manner.

You all went above and beyond the call of duty for all who came to you. People like you
all are hard to come by in a society such as ours. I truly thank God for you all! Please
know you have my highest praise and deepest thanks!!

Thank you for taking one of the worst situations of my life and making it one of the best
experiences I have ever had. I honestly think I learned more in those five days than in
many years of schooling.

Good Luck and Best Wishes to you all!! Continue on with your fight and as you stand for
your beliefs know that you do not stand alone! As a very wise man once said, "You could
have missed the pain, but you’d a had to miss THE DANCE!"

Sincerely, Jana
P.S. Edna, I owe you an extra special THANK YOU. Tara would not have made

it as easily without you! I love you for that!! (KEEP SPEAKING YOUR
MIND TO THE OPRAH SHOW!!) May God be in all you endeavor!!
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August 10, 1994

Dear Dr. Tiller and Staff,

| would like to thank you for all of the love and care that you gave to my husband and
me. Although it was the most difficult time for us, your professional and personal help
guided us when we needed it most. | know that this must be difficult time for you all
with the recent murder of the doctor in Florida, and | wanted to write and tell you that
we recognize your bravery and respect your strength to do what you believe is right.

When | came back to Rochester and visited my doctor who referred you, | told him that |
would be more than willing to speak with anyone else that he refers to you. | know the
fear we felt before coming to Wichita, and | believe that we could help them by
explaining not only what exactly will take place, but also, we could help to alleviate
some of their fear by describing the care, love and strength you provide.

We will always be able to remember our daughter without guilt. | cannot adequately
express what a gift that is to us. You gave us a choice to do what we felt was best for
everyone, and now we can continue to live with our love and memories of our
daughter, Madeleine.

Sincerely,

A T TR
v “Ao
i

Leéﬁe A.
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Dear Dr. Tiller g Staff,

we wantee to let yoo KNow
how much we greatly ap prec,}aJrec\n
Jour Kinoness 0nd vnderstanding
durinNg our +ime of neeo. e
ceceived all +he love ano
soppor+ that any couple would
hope for. I hope your cliniC 7S
able 40 be available £ar into
+he Lfuture for ol the other

eople who Nave =\milar

Circumatances as we DD, Yo
Lere al tculy there {oe us when

e needed you most.
hanks S0 much

L Siencerely,

- q&’lp ¢ doyce
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May 8, 1988

Ruth .

Kentwood, MI. 49508

Women's Health Care Services

5107 E Kellogg
Wichita, KA. 67218

Dear Dr. Tiller and Staff:

We made the 890 mile drive home safely and everything is looking
much better in every way -thanks to you all. Surely you have boxes
of thank-you notes beyond those displayed in the office. You do a
great service to rebuild lives. Our daughter was 14 when she was the
victim of several statutory rapes by a 30 year old man. She was 15
when we finally found out and she felt that her life was dver. Thanks
so much for a new start.

My husband made out the card before I remembered that the Clinic
that refered us had lost their brochure. We are sending one to them
with letter (copy inclosed.) We will also take one brochure to the
Planned Parenthood office when we take Jenny for her checkup. We
shall keep one for anyone who may find need of it after the word of
our predicament gets around.

Again please accept our heart felt thanks. What would we have

done without you all?

Tk r
Ruth ° ~ & Jenny

)R



May 8, 1988

Ruth -

Kentwood, MI. 49508

Heritage Clinic
425 Cherry SE
Grand Rapids, MI. 49503

Dear Sirs:
Last Tuesday, you advised us of a clinic in Wichita, KA. that

would admit patients who were beyond 22 weeks. We went there and can
vouch for Dr. Tiller and his whole staff. They are not only very
kind and sensitive but most professional. Please do not hesitate to
refer other late patients to that facility. We are inclosing a
brochure from "Women's Health Care Services" of above named city and
feel free to give my name and phone number to anyone who wants some
first hand information. We cannot praise the doctor and staff too
highly.

Thank you again for your refural. We are,

Al
James & Ruth T

538-8524

/5-27



February 16, 1993

Dear Dr. Tiller, Edna, Cathy, Fran, Tracy, and all of you who helped us but
whose names I've forgotten:

We've thought of you often since we were at your clinic the week of
Christmas.

I can’t put in words how difficult it was for us to decide to ask for the help
that you eventually provided. We loved our unborn child so much.

Only after much consultation and agonizing did we decide that we loved our
child too much to allow her to be born to a life of suffering. It was the most
kind, loving decision we could make, for a child who was as wanted an any
child could be.

Many tears have been shed, and continue to be shed, for our daughter. Our
comfort is our belief that she’s in a place where she’s whole and happy.

We've often said how grateful we are that you were there to help us through
our difficult situation. Our families are also grateful you provided us with an
option, and were so kind to us. Among other things, it must take courage to
continue your work.

We are especially thankful for your kind, sensitive, supportive, and
professional care. The options you provided for our precious daughter -
baptism, naming her, holding her, cremation, pictures - have facilitated our
healing process. We remain in contact with the "other couple from
Minnesota" (Jerry and Cindy) who were at the clinic the same time we were.

Gradually, we are healing. Our two-year-old continues to brighten our days.
We are optimistic of having a healthy sibling for Eric in the future. I'm taking
high dose folic acid in hopes of decreasing future pregnancy risk.

Friends from Minnesota,

Amy and Todd .

yirLE
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I KNOW THAT I HAVE MADE THE RIGHT. DECISION
I KNOW THAT IT'S OK

I JUST HAVE TO KEEP MY GOALS IN MIND

AND TRY TO ACCOMPLISH THEM EVERYDAY.

I HAVE TO KEEP MY HEAD UP HIGH
AND LOOK ON DOWN THE ROAD

FOR I AM NOT THE ONLY ONE

I HAVE NOT TRAVELED ALONE.

I PLAN TO MAKE SOME CHANGES IN MY LIFE
TO HAVE MADE THIS ALL WORTHWHILE

I'LL DO WHAT HAS TO BE DONE

AND T'LL CARRY ON MY FACE A SMILE.

NOTHING IN LIFE IS EASY

AND THIS MAY HAVE BEEN ONE OF THE TOUGHEST
BUT IF YOU BELIEVE AND PERSEVERE

YOU CAN OVERCOME THE ROUGHEST.

IN.WHATEVER YOU DO

NEVER LOOK BACK

KEEP GOING FORWARD

ALL OF YOUR GOALS YOU MUST ATTACK.

TIFFANY A.
1992
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January 18, 1986

To Whom It May Concern:

Three times within the past few days I have driven by your
facility. Each time I have seen some half-dozen adults on duty
with pro-life signs brandished at me.

It occurred to me today that many of us support your work
and your facility, yet we do not stand out there demonstrating
our support to passersby.

SO0 I turned around and entered your waiting room to inquire
how I might make my support known. Edna, an old friend (I didn't
know she worked there), said I should write my support.

Therefore, this letter to you.

I may not carry a sign. I may not stand on your corner.
But I do support your efforts to maintain a woman's right to

choose regarding her own body and life.

Sincerely,

William Hubert

S &2
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Construction & General Laborers’ Union
LOCAL NQ. 1329

(A. F. L)
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Dr. George R. Tiller
5101 E. Kellegg
Wichita, KS. 67218

July 15, 1881

Dr. Tiller:

This will be & formidable week for you. | had some tough weeks & few years 200, struggling with the
decision of what to do about an unwanted pregnancy. Thankiully, | had a choice and someone like
you fo help me when nwdedsionwasmde.

You are a caring, brave end falented men. Please, please HANG IN THERE. | shudder fo think of
what will happen [f the few, fike you who are willing to take a stand In favor of cholce are defeated.
Thetearesomanvofustherewhoappreciaieyouandwhatyouaredoing. Know that we are

here and know that we care.

With much admiration and support,

(Hprdn O
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to give than to receive.

ACTS 20:35
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It's News to Me

News from the Lobbyist

The Kansas legislature legalized abortion in
Kansas in 1968. Though restrictive, the law
was considered liberal at a time when abor-
tion was still illegal in many states. From
1973, Kansas operated under the Roe v.
Wade decision that legalized abortion for all
women in America. Beginning in 1973 and
continuing each year, all out efforts have
been made by the anti-choice faction to
regulate and restrict abortion services in
Kansas. Every year for over two decades,
the Kansas legislature rejected anti-choice
efforts to restrict abortion services...all 103
bills. Kansas has, and continues to reflect, a
great respect and trust for the women of this
state.

|| This was never more true than in 1992 when
legislation that would continue to ensure access to
abortion services for the women of Kansas was

passed. Anti-
choice legislatorsand w4 Jook at Kansans
lobbyists ; ;
continued to push Jor Life ‘Five Year
for M“'; mtfi;iigﬂs- Plan to Stop
::";mmm’ Abortions in Kansas’
reproductive freedom, will put it all into
or their own misogynist perspecﬁve. ”
feelings. One anti-
choice legislator even

| went so far as to sug

gest that women were having abortions on healthy
nine month old fetuses because they were having a
bad hair day!

Last year a new approach was imple-
mented. Rather than their bills being known as re-
strictions, they were touted as protections—

.| “protections of minors,” “protections of women.”

Really? Is protection the issue?

A look at Firestorm will clarify what actu
ally took place. A look at Kansans for Life “Five
Year Plan to Stop Abortions in Kansas™ will put it

all into perspective.
: Firestorm is a *“book™ by Mark Crutcher,
founder of Life Dynamics, Inc. Firestorm is also the
code name for his “guerrilla war” on reproductive
freedom, in general, and on doctors who provide

CO\I ax\) (Continued on page 4)

Mioatme % Q
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News com the Lobbyist

from page 3

(Continued from page 2) always chosen to do that. The time
provide abortion services, in par- has come to explore the possibility
ticular. He writes in that there are other vehicles as
Firestorm, first on Page 34 and well....That brings us to unavail-
35: “Obviously, every single one able. And that’s where the real
of the problems we face today are opportunities are.” And again on
directly related to the process of page 36 on the Guerrilla Cam-

making abortion illegal. But let’s paign: “Webster's Ninth New Col-_

remember that the pro-life mo- legiate Dictionary defines a guer-
ment’s goal is mot to outlaw rilla as: ‘..one who engages in
abortion, but to stop it. Outlaw- irregular warfare especially as a
ing is simply the vehicle we’ve {omitinnd it o5y ok peat ipuny)

4]

It's N ‘e

member of an independent unit carrying out harassment
and sabotage.’

“It’s often been observed that wars are not neces-
sarily won by the side with the most powerful army, but
by the side that makes the fewest mistakes. And in my

"' opinion, not having an organized, aggressive, strategic-

. minded guerrilla campaign working legally within the
! political process, is easily the single biggest mistake ever
I made by the pro-life movement.
: “The good news is that it is not too late to start
one. As I mentioned a

moment ago, we have

opportunities before us “We have
today that, if properly opportunities before
exploited, could make :
abortion unavailable us today that, if
even if it remained properly exploited,
legal....” could make abortion
Enter Kansans . aps
for Life and their Five unavad?bk even E’flt
Year Plan to Stop Abor- remained legal
tions in Kansas— take

over the House (done),

. take over the Senate (?), take out the Governor in 1998.

. That’s what you call an “aggressive, strategic-minded

- guerrilla campaign working within the political system.”
They recently bragged in a Wichita Eagle article that they
were “right on schedule.”

More from Mark Crutcher this time on restrict-
ing abortion: “All G-3 (restrictive) legislation should be
sold as ‘pro-woman and/or ‘consumer protection’ legisla-

tion. The standard statement that politicians who propose
| these bills should defend them with is:

“Look, whether women have a right to abor-
tion is not at issue here. This piece of legisla-
l tion would not legally deny one single woman
-in this state the right to have an abortion. It
is simply meant to insure that abortions are
as safe as they can be for the women who
have them. Period.”

Sound familiar? If you were here to listen to any
of the debate last year with the so called “Woman’s Right
to Know” bill, it does. That is almost a direct quote from
the persons carrying the bill— in both chambers.

You can be certain that all abortion bills you see
this session will be about restricting abortion—simple
bills that will be sold to you with the words you have just
read from Mr. Crutcher. You can be equally sure that
they are about making abortion so unavailable that
whether they are legal or not simply does not matter.

Peggy Jarman

/92
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Foes of abortion outline ambitious plan-

Continued from A-1

be (ia consrol of) the state.
. "And we will do everything pos-
sible 10 get rid of the notion that
the staie of Kansas has the author-
ity to sanction the killing of inno-
cent human beings us a matter of
social policy.”. '
*-Abortion rights advocates take
the aggreasive plan seriously.
- And the plan is almost certain to
creutc an even grester split in the
: divided Kansas GOP. That
split is between moderates and
conservatives, who tatk about
“family values” and tend to oppose
abortion and guo control.
~Abartion foes took control of
the Kansas House in the 1994 elec-
tiogs, toppling a longstanding
sbortion-rights majority. But their,
‘dtfempts to puss further restric-
fions on abortion were thwarted by
the more moderate Senate That
s made moderaie senators 4 tar-
get for next year's elections
---Graves is a moderaie Republican
who supports the stale’s current
ubortion law, which places some re-
‘strictions on abortion but keeps it
Jegal in most cases. His stance is
wopopuler with conservatives.
among them stale party chairman
David Miller of Eudora, 3 former
state organizer for the Christian
Chalition and political action di-
ntor of Kansans for Life.
- In addition to victories in the
Ksnsas House, abortion oppo-
wents — led by Kansans for Life —
dechestrated conservalive Republi-
can Todd Tiahrt's upset of long-
time incumbent Daa Glickman. a
Democrat. in the 41th Congression-
a1 District race last fall.
-“Nancy Brown, co-founder of the
Johnson County-based Main-
Stream

Coalition. said she found

the plan “very disturbing.”
“They're ideatifying, from their
point of view, who is and isn't
a Chnistian,” said Brown. a moder-
ate Republicun and former state
legislator who supports abortion
nghts ~That's what bothers me the
most. Their litmus test has shified,
in a way, from whether or not you
oppose abortion to whether you're
their kind of Christian. Aod thath

lpr:llmg to me.” :
nators likely to be be-

cause of voles supporting abortion
rights include moderate Republi-
cans from Johnson County: Mark
Parkinson from Olathe, Audrey
Lan, hy from Prainie Village
and Rob Vancrum and Dick Bond,
both of Overland Park.

Plan starts with churches
Under the first phase of its plan,
Kansans for Life — which has 75
active chapters across the state and
thousands on its mailing list — will
put together educational materials
on abortion. including films snd
inserts for church bulletins, saxd
Dave Gittrich. the group's execu-
ﬁv; dim‘hu:r. i e
ext, group present
material to churches across the
m\'l'k chusch
~We're going to put every
we can rmw orrn com and
send them letters and follow up
with a phone call.” he said. “After
we talk 1o them about what's going
oa, then t::  to lgﬂ them in-
volved in tical process.”
That includes getiing every
Chiristian registered to vote and en-
couraging cundidstes who
abortion to run for office, be said.
He said the group wouldn't ex-
clude any religious affiliation, but
added: “We're 1argeting anybody
who is pro-life, and we find that

most of them happen to be Chris-
tians”

Another part of the plan in-
volves working with Christian
radio statians throughout the state
1o produce daily news programs in-
forming listeners sbout issues “that
they don't hear about in the main-

siream media.’

Also included in the plan is so ef-
fort 1o “realign” the media.

“We think the media as a whole
has as their agends 10 keep abor-
tion legal” Gattrich said. "We
think the media ought to tell the
truth and be held accountable
when they lie.”

That will involve calling tc-
porters and news organizstions
when their stories sre deemed bi-
aved or inuccurste, Gittrich said,
and “exposi i 3

Then it starts over

At the end of two years, the
goup will re-cvaluate its
Gintnich said. then start over,
“doing for the gencrul public what
we did for churches™

“We're not done until everybody
knows what's going on. And when
we're done, abortion will be ille-
gal.” he said. :

Gittnch 3nid skeplics may argue
thay U.S. Supreme Court rulings

will prevent Kansans for Life from
achieving ns goal. Those ruliogs
gmlubu outnght banos on aborton,

ut allow states to pass some re-
stincuons

“My answer is that if nobody
had ever di with the Dred
Scott decision, we'd sull have siaves
now,” he said. s

Peggy Jarman, head of the Pro.
Choice Action League. said the
plun shows that Kansans for Life,
which in the pust bas been consid-
ered the more moderate of the
state’s unti-abortion groups is not
moderate at all. )

“They huve now shown their true
colors.” Jarman said. “Agy group
that wants to outlaw all sbortions
in the state cannot be viewed as
anything but extremust.”

Biltz, & former leader of the Wi-
chita Rescuz Movement, denred
that his group was doing anything
extreme.

“Don’l panic, everybody.” he
said. ~We just want to put ouyr peo-
ple in office. We're just gonna suy
you can’t kill anybody. What's so
extreme sbout that™

Geaves' press secrelary, Mike
Mutson, suid the governor was
aware of the plan. but not overly
concerned. .

“The governor has always be-’
lieved in the big umbrella concept,”
Matson said.

7
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{BC-ABORTION-TARGET-TWOTAKES~KAN}<

{ABORTION FOES’ PLAN IS ON TARGET IN KANSAS }<

{(For use by New York Times Newe Service clients)}<
{By JUDY L. THOMAS}=

{c. 1996 Kansas City Star}=

KANSAS CITY, Mo. -- Primary election results earlier this month in Kansas
read like a page ripped from the playbook of the state’s largest anti-abortion
group.<

Wgth the help of churches and organizations opposed to abortion, Kansans
for Life succeeded in nominating and electing abortion opponents to every
office from district court judge to the state Board of Education.<

Several legislators who support abortion rights were toppled by staunch
abortion foes _ two of those victors were arrested in Operation Rescue’s 1991
‘'Summer of Mercy'’'’ protests in Wichita.<

All four candidates who won their primaries for the state Board of
Fducation were backed by abortion opponents.<

And many candidates openly backed by Gov. Bill Graves, a moderate
Republican, were defeated.<

Kansans for Life officials say their five-year plan to stop abortion in the
state _ which they began last summer _ ie right on target. And they predict
that after the November general election, they will control both houses of the
Legislature.<

‘‘We're very pleased at the primary results,’‘ said Tim Golba, Kansans for
Life’'s political director. ‘‘This was part of our political agenda. So far,
things are working out well.<

‘“We have a great chance of getting a pro-life majority in the Senate next
session. And I think we’ll even make a few gains in the House.'’’<

Abortion opponents took control of the 125-member Kansas House in the 1994
elections, toppling a longstanding abortion-rights majority. But they have
been several votes short in the 40-member Senate. And that made moderate
senators a target in the primary.<

abortion-rights activists are taking notice.<

**I am very concerned, '’ said Pegqgy Jarman, lobbyist for the ProChoice
Action League and spokeswoman for Wichita abortion doctor George Tiller. ‘‘In
the Senate, there are 31 races up for grabs, and about 24 have anti-choice
people running in them.<

‘‘People forget that states still have the power to restrict abortion. And
that ‘s what Kansans for Life knows, and that’'s why they believe they can be
successful with their five-year plan to stop abortion.'’<

According to the plan, Kansans for Life would use churches and grass-roots
politics to put abortion opponents in control of the state Senate next session
and in the governor'’'s office in 1998.<

The ultimate goal: to outlaw abortion in the state by the year 2000.<

The first phase of the plan was to put together educatijonal materials on
abortion, including filme and inserts for church bulletins.< _

Next, the group was to present the material to churches across the state to
try to get them involved in the political process. That included getting every
Christian registered to vote and encouraging candidates who oppose abortion to
run for office.<

Another part of the plan was to use Christian radic throughout the state to
inform listeners about issues ‘‘that they don’t hear about in the mainstream
media.’ "<

The plan worked. The most visible victories were at the congressional
level, where Sam Brownback defeated Sheila Frahm in the GOP primary for the
seat vacated by Bob Dole, and Vince Snowbarger defeated Overland Park Mayor Ed
Eilert in the race for the 3rd District House seat.< :

Both Frahm and Eilert are considered moderates. Brownback and Snowbarger
are abortion opponents.<

/9-5



At _.e state level, Bob Small, who was arrested in Operation Rescue‘s
Wichita protests, defeated Rep. Belva Ott, a moderate Wichita Republican.c<

Sen. Marian Reynolds, a Dodge City Republican, was trounced by Tim
Huelskamp, who also was arrested in the Wichita protests. And Sen. Lillian
Papay, a Great Bend Republican, lost by fewer than 250 votes to abortion foe
Laurie Bleeker.<

Reynolds and Papay were considered moderates.<

Golba said he wasn’t concerned about the arrests of some candidates.<

"“If you go back and look at the House members who got elected in the past,
some of them were arrested, too,’’ he said. ‘‘But it didn‘t seem to be an
issue with the people.,’’<

In Sedgwick County, voters also elected a staunch abortion foe as a
district court judge, another action that has upset abortion-rights advocates.
Former state Sen. Eric Yost is likely to be assigned what are known as
judicial bypass cases. R judicial bypass is a process in which a pregnant teen
who feels she cannot notify a parent that she intends to get an abortion can
ask for a court order to circumvent the state’s notification law.<

Some of the moderate candidates defeated in the primary say they were
victims of Kansans for Life’'s five-year plan.<

MORE. . .MORE<
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(Kansas City, Mo.: they were victims of Kansans for Life’s five-year
lan. )< ‘
P *+*I’m just sick,’’ Papay said. ‘I went from being about 25 points ahead to
losing. They had it well planned, and they kept it very quiet.’’<

papay said fliers were passed out at several area churches shortly before
the election.<

‘‘Nothing they said about me was true,’’ she said. ‘‘One of the fliers said
that I had voted for same~sex marriages. I definitely did not.<

"'“Then they made phone calls the Friday before the election in Barton
County and told people that George Tiller was supporting me and that he had
given me money. I wouldn’t know George Tiller if he walked in the door.’’<

Papay said she spent nearly $1,000 on radio ads in her district ‘‘trying to
tell people the truth.’’<

"‘They will go to any length. They tell lies about people, they do anything
they want to do, and they do it in the name of God,’’ she said. '‘'I just can’t
believe it’'s gone this far.’’<

Golba defended the use of ‘‘voters’ guides’’ in the campaigns. <

‘‘“They're not endorsements, but issue pleces,’’ he said. ‘‘We believe
they‘re accurate, and the concept has been upheld in recent court cases.’’<

Leaders of other groups that oppose abortion agreed that the successes in
the primary were significant.< -

'3 1 would describe it as awesome progress,’’ said Jim McDavitt, executive
director of the Kansas Education Watch Network.<

Not only could religious conservatives control the Legislature next year,
McDavitt said, but they also have an excellent chance of taking over the state
Board of Education.<

‘‘But that doesn’t mean they’re going to roll heads the minute they get in
the door,’’ he said. ‘‘What the public needs to understand is that
conservatives aren’t out to destroy public education; they’'re out to restore
what historically has been a wonderful system that is currently wrecked on the
rock of liberalism.'’’<

Talk like that scares Jarman and others.<

‘'‘What they really want is prayer in school and vouchers and
abstinence-based sex education,’’ she said. ‘'‘And there’s no doubt in my mind
that these people would allow parents to go in and demand that creationism be
taught.’ <

Jarman said the anti-abortion strategy puts moderates at a great
disadvantage.<

‘vBecause the anti-choice people organize through their churches, that gave
them an enormous base from which to communicate who to vote for,’* she said.
vvBut the moderate churches just refuse to have their church services
infiltrated by politics.’’<

Furthermore, Jarman said, moderates lack ‘‘fire and dedication.’’<

‘'Ralph Reed spoke at a Christian Coalition convention a number of years
ago and said, ‘We do not have to have a majority to win. We need 15 percent, ’
++ ghe said. ‘‘You have half of the people right off the bat who aren’t
registered to vote, s0 you're left with 50 percent of the people. If half of
them don’t vote, you have 25 percent, 8o with 15 percent you have won.<

‘'That was his point and that'’'s exactly what happened.’’<

Some ‘‘pro-choice’’ candidates are so worried about their political futures
that they are trying to distance themselves from the issue.c<

‘'There are candidates who call themselves pro-choice who have refused to
accept contributions from Dr. Tiller,’’ Jarman said.<

If abortion foes are as successful in the November election as they

/77



predic., problems could also lie ahead for Graves.<

v'The governor has thrown down the gauntlet by doing things to the
Legislature that displeased a lot of people,’’ McDavitt said, referring in
part to Graves’ veto last session of a bill that restricted abortions. ''I.
would say that, yes, there are dgoing to be some seeds growing up this
legislative session that he may have to face the fruit of.<

‘v‘and if he doesn’t recognize the writing on the wall, the wall may fall on
him.’’< ‘

The governor’s press secretary put a different spin on the situation.<

‘'Yes, some of the people the governor supported got beat,’’ said Mike
Matson. ‘‘But many won. Keep in mind the governor made appearances and
campaigns for Sam Brownback ... and a lot of other folks who would be

considered pro-life.’’<
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ProCh¢  Iction League

P.O. Box 3622, Wichita, KS 67201
9517 E. Bluestem
Wichita, KS 67207

Phone 316-681-2121
Fax316-681-2121

Email peggyjj@aol.com

To: Members of the House Judiciary Committee
From: Peggy Jarman, lobbyist for Women’s Health Care Services and ProChoice Action League
Re:HB. 2269 4.0, 137

H.B. 2269 will prevent many women from accessing abortion services. It gives the impression that physicians are withholding
appropriate medical information and counseling to patients. Most insidious of all, sidewalk counselors will be encouraged to
harassment and badger patients even more than they do now. Overall, H.B. 2269 is just part of the “Five Year Plan to Stop All
Abortions in Kansas.” (See Attachment #1)

® No other medical procedure is so regulated by the legislature as to

(A) dictate office protocol,

(B) demand waiting periods,

(C) require state prepare consent forms,

(D) dictate to physicians the method of consent,

(E) allow civil action not allowed in any other medical malpractice arena,

(F) require duplicate reporting,

(G) negate anonymity of reporting protocols by adding additional requirements,
initiating a stealth attempt at preventing medical abortions,

(H) negate judicial by-pass requirements outlined by the U. S. Supreme Court.,

() demand and dictate language to be used by physicians without regard to specific needs or
circumstances of their patients.

Abortion is one of the safest types of surgery. (Sec Attachment 2). No other surgery is regulated by the legislature in this
way. Can you imagine placing these kinds of requirements on any other surgeon practicing today?

® No other medical procedure is so regulated by the legislature as to

(A) force a woman to delay a medical procedure beyond what she and her physician find appropriate.

(B) force a woman to spend more money for care or more time away from her home, children, family, and work.

(C) force a woman to put herself at the mercy of a group of people whose entire focus is to prevent her from having
anaborﬁonbyanymmnstheydeemappmpriate, often as they deem has been dictated by God.

Women are capable of making health care decisions including the decision whether or not to have an abortion. Women are
moral agents and do not need legislators to put barriers up that will make access more difficult for all and impossible for
others.

® Current Kansas law places an enormous burden on teens needing to access the judicial by-pass.

(A) HB. 2269 will create additional hardship on teenagers, effectively eliminating their access to
the judicial by-pass.

The current compromise abortion law is S0 strict against teens that few are capable now of accessing the judicial by-pass.
Add an overnight stay that H.B. 2269 effectively mandates and the constitutional requirement of judicial by-pass will be a
joke.

Sen. Federal & State Affairs Comm.
Date: 3-/3-97
Attachment: # o2&



A look at 2cifics of the bill makes clear its problems. Some are implied, suggestive innuendo. Some problems are abt 258
to abortion services. This list is not complete but provides a place to start.

Sec. 1 - definitions

(a) Abortion - Definition has changed. See Attachment #4. This definition could lead to waiting periods
for taking birth control pills, getting TUDs. Page 1, Line 17

(d) Problematic due to that fact that the definition is misleading. Fertilization, in biology, sexual
reproductive process involving the union of two unlike sex cells (gametes)—the ovum, or egg (female),
and sperm (male)}—followed by fusion of their nuclei. Conception, the process by which a fertilized egg
implants in the uterine lining. The new definition could lead to waiting periods for taking birth control

pills, getting IUDs. Page 1, Line 30
(p) Assign personhood to a fetus from moment of fertilization. Sets uneasy precedent. Needs lawyers
interpretation.

Page 2, Line 17
(q) Viability - See notes on S.B. 233 Page 2, Line 19

Sec. 2 (a) This forces women who do not live near the health care provider to spend another night away from
home, work, and family. This adds emotional and physiological stress and a financial burden. Out of 105
counties, there are less than 10% that have physicians providing abortion services. The need and desire
for most women is to have someone accompany her to the procedure. Adding this requirement will force
many women to come alone, adding again to the emotional and physiological stress of the woman.
Page 2, Line 26

These consents are already being done, Plus a lot more. In fact, to only consent patients as outlined in this
section of the bill would be doing a grave misservice, likely medical malpractice.(See Attachment #3).

(b - 4) - “the woman is free to withhold or withdraw her consent...at any time before or during the
abortion ......” (my emphasis). Medically this is impossible without enormous risk to the life of the
woman. Page 3, Line 11

The reporting requirements represent a duplication of reporting. A comprehensive reporting bill was
passed and signed into law in 1995. It is designed specifically to provide both the appropriate information
AND preserve confidentiality of both patients and physicians. In this emotionally charged health care
service, it is imperative that is maintained. Page 3, Line 30

Most of what Sections 2 does is dictate to the physician that s/he must give the consent and under what conditions it is to be done.
This is absurd and condescending. This legislative body would not dream of giving any other physician such duties. These
physicians, like all other physicians in this state, set up and operate their offices under the rules and regulations of the Kansas Board
of Healing Arts. They are as regulated as any other physician in this state, subject to the same requirements from advertising to
staffing. To suggest otherwise is either pure ignorance or deliberately misleading.

Sec.4  State prepared information for distribution and a toll free, 24 hour a day telephone number.
At what cost, for what purpose? Page 4, Line 4

Sec 7  (a) Sets new precedent in medical malpractice. Page 5, Line 39

In conclusion, this legislation is unnecessary, inappropriate, and biased against physicians, women, and teenagers. I urge you to
defeat S.B. 230.
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A look at xcifics of the bill makes clear its problems. Some are implied, suggestive innuendo. Some problems are abx 288
to abortiow ___vices. This list is not complete but provides a place to start.

1. The name of the act itself...”woman’s right to know” implies there have been attempts to deceive women seeking
services. Consent forms used by physicians providing abortion services are as extensive as those used with any other
surgery. See Attachment $3% Page 1, Line 23

2. New Sec 2 (1) why doesn’t the Kansas legislature find that it is essential to the physiological and
physical well-being of anyone getting any surgery to receive complete and accurate information including
the alternatives. It suggests that other surgery is unimportant, immaterial, or perhaps that it doesn’t
matter if women are uninformed before undergoing heart surgery or brain surgery. Page 1, Line 25

(2)Women are already told this under the current Kansas compromise abortion Law.  Page 1, Line 28

(3) Almost no surgeon has an established personal relationship with the patients they sec for surgery. To
suggest that physicians providing abortions are different because they do not is misleading and deceiving.
Patients are all offered the option of returning to the physician who provided the care. Many do; many
return to their primary care physicians. It is simply a matter of choice patients make. It is unlike that the
legislature has any proof that patients have “little opportunity for counseling.” At Women’s Health Care
Services, for example, we have a master’s level counselor on staff who is available to any patient at any
time and she spends most of her time with patients in both individual and group counseling sessions.
Page 1, Line 32
(4) See Attachment #3 Page 1, Line 40

(5) No one denies that having an abortion can be upsetting and can cause distress. The most frequent
response women report after ending a problem pregnancy is relief and the majority are satisfies that they
made the right decision for themselves. The American Psychological Association finds no scientific
support or evidence for the so-called “post abortion syndrome.” Page 2, Line 1

(6,7) no basis of fact. Page 2, Lines 4 and 6

2. (b) (2) Purpose of the act is stated to be to “protect unborn children.....” A simple straightforward honest statement that
supports the goal of stopping all abortions in Kansas. Page 2, Line 14

New Sec. 3 - definitions

New Sec. 4

(a) Abortion - Definition has changed. See Attachment #4. This definition could lead to waiting periods
for taking birth control pills, getting TUDs. Page 2, Line 21

(b) Problematic due to that fact that the definition is misleading. Fertilization, in biology, sexual
reproductive process involving the union of two unlike sex cells (gametes)—the ovum, or egg (female),
and sperm (male)—followed by fusion of their nuclei. Conception, the process by which a fertilized egg
implants in the uterine lining. The new definition could lead to waiting periods for taking birth control
pills, getting TUDs. Page 2, Line 28

(i) Seems to assign personhood to a fetus from moment of fertilization. Sets uneasy precedent. Needs
lawyers interpretation. Page 3, Line 2

(a) This forces women who do not live near the health care provider to spend another night away from
home, work, and family. This adds emotional and physiological stress and a financial burden. Out of 105
counties, there are less than 10% that have physicians providing abortion services. The need and desire
for most women is to have someone accompany her to the procedure. Adding this requirement will force
many women to come alone, adding again to the emotional and physiological stress of the woman.

Page 3, Line 13
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(1-7) and (b) Six of the seven are already included in consent forms. (See Attachment g)
4(A) - Is it appropriate to tell a woman carrying a fetus that has no kidneys, a conditions
incompatible with life, or any of the horrible anomalies that her fetus has that “the unborn child
may be able to survive outside the womb™? (B) Is currently being done.  Page 3, Lines 11-33

(b - 4) - “the woman is free to withhold or withdraw her consent...at any time before or during the
abortion ......” (my emphasis). Medically this is impossible without enormous risk to the life of the
woman. . Page 4, Line 4

The reporting requirements represent a duplication of reporting. A comprehensive reporting bill was
passed and signed into law in 1995. It is designed specifically to provide both the appropriate information
AND preserve confidentiality of both patients and physicians. In this emotionally charged health care
service, it is imperative that is maintained. Page 4, Line 20-23

Availability of material is by request meaning anyone providing abortion services will have to ask for
supplies removing the anonymity perfected in the current reporting law. Page 5, Lines 35-37

Most of what Sections 4 and 5 do is dictate to the physician that s/he must give the consent and under what conditions it is to be
done. This is absurd and condescending. This legislative body would not dream of giving any other physician such duties. These
physicians, like all other physicians in this state, set up and operate their offices under the rules and regulations of the Kansas Board
of Healing Arts. They are as regulated as any other physician in this state, subject to the same requirements from advertising to
staffing. To suggest otherwise is either pure ignorance or deliberately misleading. In addition this section requires state prepared
information for distribution. At what cost, for what purpose? To “protect the unborn.”

Additional sections deal with legal issues that also need to be examined for content, implication, and whatever new standards might
be set in medical malpractice civil cases and the appropriateness of those actions.

In conclusion, this legislation is unnecessary, inappropriate, and biased against physicians, women, and teenagers. I urge you to
defeat HB. 2269.
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Senate Bill No. 234

Section 1 - no changes in (a), (1), (2)
Change (b) to read as follows:

(1) No person shall perform or induce an Intact Dilatation and Extraction (partial
birth) abortion unless the abortion is necessary to preserve the life of the pregnant
woman.

(2) As used in this subsection, Intact Dilatation and Extraction (partial birth)
abortion means an abortion containing all of the following four elements: (a)
deliberate dilatation of the cervix; (b) instrumental conversion of the fetus to a
footling breech; (c) breech extraction of the body except the head; and (d) partial
evacuation of the intracranial contents of a living fetus to effect vaginal delivery of
a dead but otherwise intact fetus.

(3) no change except renumbering

Sec. 2 and 3 - no change

Sen. Federal & State Affairs Comm.
Date: 3-7/3-97
Attachment: #.2/
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..\.,, i As issued by the ACOG Executive Board
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STATEMENT ON INTACT DILATATION AND EXTRACTION

The debate regarding legislation to prohibit a method of abortion, such as the legislation banning
“partjal birth abortion,” and “brain sucking abortions,” has prompted questions regarding these
procedures. It is difficult to respond to these questions because the descriptions are vague and do
not delineate a specific procedure recognized in the medical literature. Moreover, the definitions
could be interpreted to include elements of many recognized abortion and operative obstetric

techniques.

The American College of Obstetricians and Gynecologists (ACOG) believes the intent of such
legislative proposals is to prohibit a procedure referred to as “Intact Dilatation and Extraction”
(ntact D & X). This procedure has been described as containing all of the following four
elements:

deliberate dilatation of the cervix, usually over a sequence of days;

instrumental conversion of the fetus to a footling breech;

breech extraction of the body excepting the head; and

partial evacuation of the intracranial contents of a living fetus to effect vaginal
delivery of a dead but otherwise intact fetus.

BN

Because these elements are part of established obstetric techniques, it must be emphasized that
unless all four elements are present in sequence, the procedure is not an intact D & X.

Abortion intends to terminate a pregnancy while preserving the life and health of the mother.
When abortion is perfurmed after 16 weeks, intact D & X is one method of terminating a
pregnancy. The physician, in consultation with the patient, must choose the most appropriate
method based upon the patient’s individual circumstances.

According to the Centers for Disease Control and Prevention (CDC), only 5.3% of abortions
performed in the United States in 1993, the most recent data available, were performed after the
16th week of pregnancy. A preliminary figure published by the CDC for 1994 is 5.6%. The
CDC does not collect data on the specific method of abortion, so it is unknown how many of
these were performed using intact D & X. Other data show that second timester transvaginal
instrumental abortion is a safe procedure.

continued. . .

The American College of Obstetricians and Gynecologists
409 12th Sweet, SW, PO Box 96920 * Washington, DC 20090-6920 Telephone 202 638 5577
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STATEMENT ON INTACT DILATATION AND EXTRACTION (continued)
Page Two

Terminating & pregnancy is performed in some circumstances to save the life or preserve the
health of the mother. Intact D & X is one of the methods available in some of these situations.
A select panel convened by ACOG could identify no circumstances under which this procedure,
as defined ebove, would be the only option to save the life or preserve the health of the woman.
An intact D & X, however, may be the best or most appropriate procedure in a particular
circumstance to save the life or preserve the health of a womsn, and only the doctor, in
consultation with the patient, based upon the woman’s particular circumstances can make this
decision. The potential exists that legislation prohibiting specific medical practices, such as
intact D & X, may outlaw techniques that arc critical to the lives and health of American womep.
The intervention of legislative bodies into medical decision making is inappropriate, ill
advised, and dangerous.

Approved by the Executive Board
January 12, 1997
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State of Ransas

House of Representatifies

Susan Wagle
Sypeaker Hro Tem

Testimony--Woman’s Right to Know Act
Senate Federal & State Affairs Committee
March 13, 1997
H.B. 2269

Thank you Chairperson Oleen and members of the Senate Federal and State
Affairs Committee, for the opportunity of addressing vou about the need in Kansas
for expanding our present informed consent law. In 1992, I was instrumental in
getting passed in the House our present informed consent statute relating to
abortion. It was my intent at the time to empower Kansas women involved in a
crisis pregnancy by giving them all the material facts and possible alternatives to
abortion in order that they might make an informed “choice.” Without full
disclosure of this information, I believe the word “choice” is a propaganda tool; a
tool used to deceive women and place them under the control of fathers who want
to avoid responsibility, parents who want to protect reputations, well-meaning
friends who might not know all the possible physical and psychological side effects,
and abortion providers whose main goal, most often, is turning a profit.

Attached to my testimony is a copy of the current Kansas statute and a copy of
the consent form now being used by Dr. Tiller in Wichita. I believe that Dr. Tiller
and other abortion providers in Kansas have made a mockery of legislative intent.
It was very clear to me when we debated K.S.A. 65-6706 in 1992 that the legislature
wanted each woman to be informed of alternatives to abortion. We assumed that
an honest discussion about adoption possibilities would take place. We also
envisioned that each woman would be informed of her legal right to obtain
financial support from the father, or to receive state financial assistance, such as Aid
to Dependent Children, if she should choose to keep her baby. We thought an effort
would be made to connect a woman in crisis with nonprofit agencies such as
HopeNet an organization in Wichita, which not only provides needed medical
attention for the mother and child, but also provides for the mother an education
so that she might eventually become self-sufficient and support herself and her
child.

Instead, as you can see, the form I have attached to this document states in
item #2 that “[t]he alternative to abortion is vaginal delivery or caesarean section at
the end of the pregnancy.” What real choice does such a disclosure offer a woman
in crisis? I assure you that in Kansas today, positive discussions about viable
alternatives often do not take place. The word adoption is not mentioned. The

REPRESENTATIVE, 99TH DIST=:T7

BUTLER/SEDGWICK CCUNT.ZZ 1
14 SANDALWCGO Sen. Federal & State Affairs Comm
WICHITA, KANSAS £7230 Date: 3-/3 -97

Attachment: # 2 2.



physical characteristics of the fetus about to be aborted or the possibility of post
abortion stress syndrome are not disclosed. Simply put, women in Kansas are not
empowered with noninflammatory, scientifically accurate information critical to
making the best decision for her well being and the well being of her preborn infant.

The legislation being considered today is patterned after current Pennsylvania
law. The United States Supreme Court has determined that this legislation is
constitutional under the restraints of Roe v. Wade. Similar legislation has also been
passed in Louisiana. I have available for committee members a sample of the
information booklet printed by Pennsylvania and the booklet and directory of
helping agencies printed by Louisiana. I believe you will agree upon examination of
these materials that they are not biased, either towards promoting an abortion or
towards carrying the preborn to term.

Last year a number of women came forward to testify about their abortion
experiences and how the “Woman’s Right to Know” Act, if in place, could have
helped them. I am sure you have heard and will be hearing from more women
who wish the provisions of this act had been in place when they were having to
make their decisions whether or not to abort their babies. Most of these women feel
their decision to abort was made because they thought they had no alternatives.
Many of them were young at the time and they had nowhere to go and no one to
talk to. For some of them, the decision they made has become a vivid nightmare --
one they revisit often, and one they are still working through. We have an
opportunity to make sure women in the future have been given the facts they need
to help them make an informed choice about abortion. I hope you will support HB
2269.

Thank You!
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65-6706

PUBLIC HEALTH

() Except as necessary for the conduct of
a proceeding pursuant to this section, it is a
class B misdemeanor for any individual or en-
tity to willfully or knowingly: (1) Disclose the
identity of a minor petitioning the court pur-
suant to this section or to disclose any court
record relating to such proceeding; or (2) per-
mit or encourage disclosure of such minor’s
identity or such record.

History: L. 1992, ch. 183, § 5; July 1.

65:87086. Abortion; informed consent re-
quired. (a) No abortion shall be performed or
induced unless:

(1) The woman upon whom the abortion is
to be performed or induced gives her informed
consent; or

(2) a medical emergency compels the per-
formance or inducement of the abortion.

(b) Consent to an abortion is informed only
if the physician who is to perform or induce
the abertion or another health care provider
informs the woman, in writing not less than
eicht hours before the abortion, of:

(1) The nature of the proposed procedure
or treatment and of those risks and alternatives

to the procedure or treatment that a reasonable

patient would consider material to the decision
of whether or not to undergo the abortion; -

(2) the gestational age of the fetus at the
time the abortion is to be performed; .

(3) the medical risks, if any, associated with
terminating the pregnancy or carrying the -
pregnancy to term; and

(4) community resources, if any, available -
to support the woman's decision to carry the
pregnancy to term.

{c) If a medical emergency compels the
performance or inducement of an abortion, the
attending phvsician shall inform the woman,
prior to the abortion, if possible, of the medical
indications supporting the physician’s judg-
ment that an abertion is necessary to avert the
woman's death or to avert substantial and ir-
reversible impairment of the woman's major
hodily functions.

History: L. 1992, ch. 183, § 7; Julv 1.

$3-8707. Same; severability clause. If
anv provision of this act or its application to
any person or circumstance is held invalid, the
remainder of the act or the application of the
provision to other persons or circumstances is
not affected.

History: L. 1992, ch. 183, § 8; Julv L.




Women's Health Care Services, P.A.
George R. Tiller, M.D., DABFP, Medical Director
5107 E. Kellogg, Wichita, Kansas 67218
(316) 684-5108
1-800-882-0488
Dear Prospective Patient:

| am Dr. George Tiller, a 1967 graduate of the University of Kansas School of Medicine, a diplomat of the American Board
of Family Practice. My medical practice has included legal and safe abortion services for thousands of women since 1973
here in Wichita, Kansas.

The 1992 Kansas abortion law requires that | provide certain writtan information to patients seeking abortion services at
least eight hours before an abortion is performed. This document will satisfy the basic notitication requirement. We will
provide you with additional detailed information before your procedure, as we have always done.

1) The nature of an abortion procsdure is to medically induce the termination of a pregnancy.
2) The alternative to abortion is vaginal delivery or caesarean section at the end of the pregnancy.

3) The risks of an abortion are related to the duration of the pregnancy. Generally speaking, an abortion performed
early in a pragnancy is safer than one performed later in the pregnancy. The generally recognized minor (non-
hospitalization) complications such as infections, laceration, and incomplete or retained material in the uterus vary
in occurrencs from one to five per one hundred abortions (1/100 to 5/100) at five to six weeks up ‘o as much as
five to ten per one hundred abortions (5/100 to 10/1C0) at later stages.

The major (hospital type) complications of transiusion, hemorthage, amniotic fluid embolism, lacaration, infection,
and uterine perforation vary in occurrence from one per eight hundred abortions (1/800) at five to six weeks up to
two major complications per one hundred abortions (2/100) at the latesi geslation. We believe that, in the vast
majority of patients, abortion is safer than full term delivery at all legal stages.

4) Based on the first date of your last menstrual period or an ultrasound evaluation, the gestation of your pregnancy
is estimated to be , plus or minus 11 to 14 days.

5) ‘The generally recognized medical risks associated with carrying the pregnancy to full term delivery or caesarean
saclion at lerm include but are not limited to the following: unplanned major surgery, hemorrhage, transfusion,
blood clots in legs, blocd clots in the lungs, hysterectomy, major infection, cervical laceration, vaginal laceration,
rectal laceration, perforation of the uterus, injury to bowelbladder, major and minor emotional problems, amniotic
fluid embolism, carvical incompetence, major and minor depression, and even death.

The types of medical risks (listed above) associated with abortion, are, in general, the same as those associated
with carrying the pregnancy to term. The medical risks of an early abortion (5-12 weeks) and a second irimester
abortion (13-26 weeks) occur at a lower rate than at full term delivery or caesarean section. The medical risks of
an abortion in the third trimester may occur at about the same rate as full term delivery or caesarean section. The

death rate for abortion is less than the death rate for full term delivery.

&) Community resources available to support a woman's decision to camy a pregnancy to term include Lutheran Social
Services, Planned Parenthood of Kansas, YWCA, Self-Help Network of Kansas, Family Consultation Service, United
Way First Call for Help, United Way Center, Childcare Association of Wichita, Kansas, Children's Service League,

Episcopal Social Services, and United Methodist Urban Ministry.

By signing below, you acknowledge that you have read and understood the information above, and that you have received
this information eight hours prior to your abortion.

SIGNATURE:

Note to Patlont: Plazse saa the back of this form for Important information about your visit.

A -4



Women's Health Care Services
Visit Checklist
All patients

___No one will be allowed in the clinic without photo identification.

Bring your signed Informed Consent (the other side of this sheet).

Arrive with a full bladder.

Drink no alcohol 24 hours prior to your visit.

No children are allowed in the clinic.

The fee will ba collected prior to the procedure.

No personal checks will be accepted.

Remember to park in our fenced parking lot.

Our security staff will be on duty and will scan you electronically and check in all
handbags prior to allowing you into the clinic.

___Minors: You will need a parent to accompany you OR have a notarized Waiver of

Notification and be accompanied by person 21 years of age or older.

One-day patients :
___If your appointment time is at 12:00 noon or after, eat nothing after 8:00 a.m. the

moming of your appointment. After 8:00 a.m., you may drink cnly coffee, tea,
or water.

___If your appointment is on Saturday morning, eat ncthing after 12:00 midnight the
night before your appeintment. After midnight, you may drink only coffee, tea,
or water. '

___Wae request that you bring only one perscn with you.
___The person accompanying you will be asked to wait outside while we do your

sonogram and collect your fee, unless you are a minor. We will then invite
him/her inside.

___You will need to have a psrson accompanying you to receive the preoperative
medication which relaxes you for your surgery.

___Plan to be in the clinic for 3-4 hours.

Two-day patients
___You may eat a light breakiast the first day.

___Bring along $10.00 for your prescription.
___Plan to be in the clinic for 3-4 hours the first day.

Out-of-town patients
____You must stay in Wichita until you are released from our care. Call us for hotel

information, it you wish. :

___If you use a cab, use American Cab Company. They ars pro-choice. Their
number is (316) 262-7511.

___Bring a supply of sanitary pads.

___No luggage is allowed in the clinic.

Four-to-five-day patlents
___Bring along $50.00 for your prescriptions.

HR -5



COMPREHENSIVE
heolth tor women

Testimony in Opposition to SB 230
Senate Federal and State Commitiee

March 12, 1997

Comprehansive Health for Women, a provider of abortion services in Overland Park, is op-
posed 10 SB 230 as it Is an attempt to limit access 1o abortion by placing undue burdens on
women. It Is not about “a woman's right to know.”

All women at Comprehensive Health receive complete and personal information and counsel-
ing and no woman receives an abortion unless the counselor and medical staff determine she
is absolutely sure of her decision. Patients are sent homa every day 1o reconsider because
of ambivaienca.

To mandate a woman fo have this maeting with the physician 8 hours before her appointment
would require all women from out-of-town to spend a night or additional night in Kansas City,
tharefore increasing the cost to her of lodging, meals, babysitting, time off work or school, etc.
The 8-hour requirement is no improvement over the 24-hour bill last year. It remains an undue
burden to women.

The state does not mandate to physicians performing any other surgical procedure what they
must say to patients and in what time frame, and to fail to do so "intentionally or by neglect”
face civil penalties.

The declsion to end a pregnancy is aways a difficult and personal one and should be left
to the families involved, not the government.

BC\"{ ﬁ‘(m{twu
D(r,YCMM . ‘aﬁ»

4401 WEST 109 STREET
OVERLAND PARK, KANSAS 66211

TEL{P13) 3451400
1 800 2271918

Sen. Federal & State Affairs Comm
Date: 83~/3-97
Attachment: #-43



Law Office of

WARNER, BIXLER & ASSOCIATES, L.Lc.

3252 SW Plass Ave. Topeka, Kansas 66611
Tele: (913) 266-8820 Fax: (913) 266-0690

To: Kansas Senate Federal and State Affairs Committee
From: Amy C. Bixler, Attorney at Law
Re: Opposition to Senate Bill 230

Date: March 13, 1997

Dear Committee Members

[ stand in opposition to Senate Bill 230 which is an alleged “informed consent”
bill addressing the issue of abortion.

While my opposition covers many areas in this bill, [ chose to address only a
few areas for purposes of this written testimony.

Section 1 (a) “Abortion.”

This definition includes any drug which has the intent to terminate the
pregnancy of a female person (in conjunction with the terms “contraception” and
“pregnant” and “unborn child” defined in the bill as well). As birth control pills often
serve to prevent implantation of the embryo, this bill would make birth control pills
(oral contraceptives) illegal. I must oppose such a measure.

Section 2 (c)

This section defines in the manner and location in which the physician must
disclose the “informed consent” information. Unfortunately, it requires that it be done
“to the woman individually and in a private room” for privacy and confidentiality.
First, this isolates the woman from any of her support group (who by this bill cannot
be allowed into the room). The abortion law as it stands adequately provides for this
support group. Second, should a discrepancy arise between the physician and the
woman as to the information provided, this places the woman’s word against the
physician as no other witnesses would be present.

Section 2 (g)

This section permits the woman not to pay any amount for the abortion
procedure until the 8-hour waiting period has expired. In effect, this provision
requires physicians to provide services without compensation. Under the law [as the
physician becomes a de facto agent of the state, see Section 4 (a)(1) addressed below],
this serves as a “taking”; the physician by law would be required to work for free.
This is illegal.

Sen. Federal & State Affairs Comm
Date: 3-/3-97
Attachment: #,2¢



Section 4 (a)(1)

This section requires that the physician act as an agent of the State of Kansas.
This section requires that the physician to quote a state-authorized script to the woman
undergoing the abortion. It is likely that this provision violates the physician’s
constitutional rights of free speech as the physician is in reality a private citizen.

Section 4 (a)(5)

This section requires that the physician present to the woman illustrations of
the fetus at two-week gestational periods. For a woman who has made the abortion
decision, mandating her to view such materials is cruel and unconscionable. This
provision is intended only to frighten, coerce, and cause great anxiety to the woman. I
must oppose such treatment of her.

Section 6 (b)

This section states that no physician shall be guilty of violating this act if the
physician demonstrates (by a preponderance of the evidence) that s/he reasonably
believed that the information would have caused severe mental or physical distress to
the woman.

The U.S. Constitution, specifically the 4th and 5th amendments, requires that
the government bear the burden of proof, never the accused. Demanding that an
accused prove his or her innocence is blatantly unconstitutional.

Section 7 (a)

This section permits “when requested” that the court close to the public any
proceedings regarding violations of the act in order to preserve the woman’s privacy.
Again, under our U.S. Constitution, trials must be made public. A court does not have
the authority to override the Constitution in such a manner.

For the above reasons, [ stand in opposition to Senate Bill 230.
Respectfully submitted,

(AL

Amy C. Bixler,
Attorney at Law

ia
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Testimony in Opposition to SB 230
Senate Federal and State Committee

March 12, 1997

My name is Sheila Kostas. | am the Director of Counseling at
Comprehensive Health for Women in Overland Park, Kansas. Compre-
hensive Health for Women is a state-licensed facility and one of the
largest providers of abortion services in Kansas.

I am writing to express my opposition to Senate Bill 230. This bill
is nothing more than another attempt by anti-choice groups to re-
strict access to abortion services in Kansas. It is certainly not
about a woman's right to know!

Comprehensive Health for Women has always provided very thorough
counseling services to those women choosing to have abortions.

This counseling involves an explanation of the abortion procedure,
complete aftercare instructions, birth control information, informed
consent including risks and complications and an assessment of the
woman's decision to terminate her pregnancy. Women expressing
ambivalence concerning this decision are given appropriate referral
information and sent home.

Comprehensive Health for Women is committed to the provision of
quality healthcare services for women. The basis of this commit-
ment is education. Education is essential. Women do need and
deserve to be educated about reproductive healthcare issues. Es-
pecially in regard to abortion care! However, you must understand
that it is already happening. Women are receiving the information
they need and they are capable of making this very personal decision.

The current Kansas Abortion Law ensures that women receive ade-
quate information and counseling prior to having an abortion. There-
fore, the real purpose of Senate Bill 230 must be to place additional
and completely unnecessary restrictions on the provision of abortion
services in our state. Women will gain nothing by the passage of
this bill. They will, however, lose a lot! Please consider the true
impact this bill will have on women. Senate Bill 230 would only
create more barriers and cause an undue burden for women seeking
abortion services in Kansas!

Sen. Federal & State Atftairs Comm.

Date: 3~¢3-97
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Senate Federal and State Affairs Committee 2
Written Testimony re: SB 230 & HB 2269
March 12, 1997

Honorable Chair and Distinguished Members of this Committee:

As physicians, we are concerned about the impact bills such as SB
203 and/or HB 2269 will have on the practice of medicine as well as
the accessibility of services to women. The result of these bills
will be to place burdens on physicians as well as patients. We
encourage you to consider the following points during debate of
these bills.

In accordance with the law, physicians currently provide detailed
appropriate information to patients. There is no need to dictate the
format of that information or how and when it is delivered.
Requirements such as these are proposed in these bills and will
directly affect policies and procedures of day-to-day operations in
doctors' offices where abortions are performed. No other specialty
area of medicine is forced to tolerate this type of government
intrusion on office management.

At no other place in Kansas law do statutes spell out exactly what is
required for informed consent for specific surgical procedures. This
bill interferes with doctors' judgment regarding what is necessary
for informed consent.

These bills hold doctors responsible for information that is outside
their area of training, experience, and expertise. The information
which will be required regarding social service agencies, monetary
compensation, etc. are all better offered during decision counseling,
not during the informed consent process. Physicians are medical
experts, not social workers.

We will appreciate your consideration of these points while debating
these bills. Thank you.

m%@ggvoﬁkp Iris A. Brossard, M.D.

. : ' A_C/ , . s

) 7 | &éw M Burtram J. Odenheimer, M.D.
(B ) e

Sen. Federal & State Affairs Comm.
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Supplemental Testimony
Submitted By: Jana L. E. Gryder

Kansas National Organization for Women
Date: March 13, 1997

As I was listening to yesterday’s proponents, I became aware of some testimony that I
wanted to provide clarification on.

Some proponents have testified about “abortionists” trying to make a sale. These
qualified physicians could have chosen any field to practice in. They have chosen to
serve woman in the most terrorized, legislated, and dangerous field of medicine. There
practice is constantly being threatened with restrictive statutes and new forms of civil
liability. They are picketed, harassed, and shot. The doctors and their families live their
lives in constant harassment and danger. Why would someone choose this kind of life?
Because of their dedication to women’s reproductive freedom. Some people would have
you believe it is all for the pursuit of money. There are many other forms of medicine
that these physicians could have chosen that would have brought them more money and a
much safer and peaceful existence.

The proponents also testified to the fact that doctors are “pulling women off the streets for
abortions.” These physicians are accused of not fully informing these women about the
procedure. So the legislature is going to mandate this information - beyond what is truly
needed by the woman. It constricts doctors from reading their patients and knowing what
that patient needs to hear. Each patient, I am sure, varies in their needs and doctors are
trained and should be allowed to provide to those needs. Under this bill, if a doctor varies
from the guidelines at all, he or she faces serious consequences. This bill places doctors
in the position of practicing defensive medicine. The possibility of a medical malpractice
suit already is a deterrent to doctors from intentional or negligent acts

To use the terms of the proponents - there are millions of women who are pulled off the
street and given breast implants. This is a high dollar business that has nothing to do with
the health or well-being of the woman. Children have been harmed and thousands of
women have been killed. maimed and deformed by this procedure. We have seen these
consequences in real, multi-million dollar lawsuits. Why do they not have informed
consent and restrictive laws placed upon these truly, harmful consequences?

I sympathize with the proponents that testified as to their abortion experiences, but these
were performed long ago. Do we have anyone that is saying this is true today - here in
Kansas?

If you want to provide truly good information to women seeking abortions, then let the
people who really care about reproductive rights of women decide what should be

Sen. Federal & State Affairs Comm.
Date: 3-/3-97
Attachment: #7



N.O.W.

“informed consent”. The people who are in support of these bills are trying to outlaw
abortions all together. Their intent is to stop abortions, not to inform and protect women.
Pro-choice people have no hidden agenda. We are not trying to sell abortion. In fact, we
would like to have better education and access to contraception to prevent the need for
abortions. Pro-Choice is about protecting each woman’s right to choose her own options
in reference to her life.

These bills are religion based. There is a vast range of religious beliefs among Kansans
and no way to consolidate them all. Reproductive choices are not to be decided by law
courts, legislator’s or one particular religious group. These decisions do not effect you.
They effect each individual person, and they can, through their own religious faith, make
decisions concerning their lives.
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KANSAS SENATE FEDERAL AND STATE AFFAIRS COMMITTEE
SENATOR LANA OLEEN, CHAIR

March 12-13, 1997

Madam Chair and Members of the Committee:

Two years ago, the Kansan's for Life organizaiton very publicly stated that their intended
goal was to outlaw all abortions in the state by the year 2000. All of the bills you will
hear over these next two days are steps toward that goal. Attached, please find testimony
from our organization about these bills which is based on our experience as a
reproductive health care provider for 62 years.

HB 2269 and SB 230 are remarkably similar to the bill that Governor Graves vetoed last
year. It is the height of audacity to submit the same bill again with only minor changes.
This is obviously a political game as the sponsors know that the governor is running for
re-election next year. They are daring him to veto it again.

These bills are not about information, they are about access to abortion. The
attached testimony regarding these bills illustrates this point. The current law works. We
don't need more laws on the books to tie up the time and energy of women and doctors.
The efforts of the bills' sponsors would be better spent in making affordable birth control
and comprehensive sexuality education more readily available so that unintended
pregnancies and the abortion rate would be reduced.

SB 233 and SB 234 constitute unprecedented interference into the best judgment of
physicians by those who have no medical training. It is a terrifying thought that any
doctor that I might come into contact with might be restricted by the government from
giving me the most accurat information and best medical care to maintain my health and
well-being. This is true whether it is my HMO or the state which gags or restrains my
doctor regarding the details of medical practice.

Please vote against all of these bills before you today. The women of Kansas need
and deserve access to good medical care, not the moral judgment of those who do not
know them or their situations.

Respectfully,

Sen. Federal & State Affairs Comm.
w. Date: 3-/3-97
Attachment: #.28

Ellen W. Brown
Public Affairs Coordinator

1001 East 47th Street = Kansas City, Missouri 64110-1699 « 816/756-2277
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Senate Federal & State Affairs Committee Testimony in opposition to
March 12-13, 1997 SB 234

Last year, Congress attempted to ban a particular abortion procedure medically known as Intact
Dilation & Extraction (ID&X). The sponsors of this bill created a term designed to be as inflammatory
as possible: partial birth abortion. Since this fictitious term has come into the national consciousness,
there has been tremendous debate marked by a great deal of confusion and emotionalism. Now, you

have before you a bill very similar to the one introduced in Congress last year and again this year.

One of the misperceptions people have regarding SB 234 is that it would only outlaw post-
viability abortions. This is untrue. The bill has a section regarding abortions done at this point in

pregnancy, but it does not limit the ban to post-viable fetuses. This bill would outlaw some abortions

done in the second trimester before the point of viability. Abortions done during this time are

constitutionally protected and the state does not have the authority to legally ban them.

Abortions involving viable fetuses are already illegal in the state of Kansas unless performed
in cases involving a fetus with severe deformities or abnormalities or a woman whose life is at
risk, and are done in the most tragic of circumstances. This bill does not contain an exception for the
health of the woman--an omission which is unconstitutional under the Roe and Casey decisions of the
Supreme Court. The perception that women are getting third-trimester abortions because they feel fat
or just don't want to be pregnant is not only wrong, but extremely offensive--both to the women who

need these abortions under devastating circumstances and the doctors who perform them.

Another misunderstanding about SB 234 is that it outlaws a very specific procedure. This is
also untrue. This bill defines the procedure to be banned as "an abortion in which the physician
performing the abortion partially vaginally delivers a living fetus before killing the fetus and completing

the delivery." This definition could encompass a variety of different abortion methods. If, during the

abortion, any part of the fetus comes into the birth-canal, a doctor would be guilty of performing a
"partial-birth" abortion. This dramatically limits the options available to a doctor and the woman

involved in this operation during the second trimester.

Sen. Federal & State Affairs Comm.
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It is terrifying that those with no medical training or knowledge think find it acceptable to limit
the ability of doctors to choose any procedure that would save my life or maintain my health.
We trust doctors to make the best medical decisions for our individual situations and that they will be
able to give us the most accurate information available. We trust women to make the best decisions
for themselves and for their families. There has been a lot of media attention recently on the practice
of HMO's who restrict the ability of doctors to tell their patients what medical treatment is available to
them or to provide that treatment. [f it is wrong for HMO's to restrict doctors in their employ in this

way, how is it right for the state to do the same thing?

Please vote against attempts to ban any medical procedure. Government restriction of the
medical judgment of doctors and intrusion into the lives of women is unacceptable.

Respectfully submitted,
dﬂd.;u:a. < E’LW

Patricia C. Brous
President

&9- 2
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Senate Federal & State Affairs Committee
March 12-13, 1997

Testimony in opposition to
HB 2269 & SB 230

Last year Governor Graves vetoed a bill that would require women seeking abortions to make two
trips to a clinic and receive a state approved lecture by the doctor before she would be able to
have the surgery. Kansans for Life has also made no secret of the fact that they are working hard
to outlaw all abortions by the year 2000. So, it should be no surprise that those who oppose
abortion in the state legislature have resurrected the bill that Governor Graves vetoed last year-- in
the form of HB 2269 and SB 230, disguising their efforts by claiming that they want "women to

have information before they have abortions".

What's wrong with this picture? These new bills have nothing to do with women receiving
appropriate information, but everything to do with making it harder for women to obtain early, safe,
and legal abortions. The same groups who support these bills support legislation designed to
reduce access not only to abortion services, but also sexuality education and affordable
contraceptives--things that would reduce the need for abortion and have wide support among the

state's citizens.

This bill requires a woman to be physically present in the clinic eight hours prior to the abortion,
where the doctor who is to perform the abortion gives her information about the abortion, its risks,
and alternatives and information on social service agencies and benefits she may be eligible for if
she chooses not to terminate her pregnancy. This not only forces women from the far reaches of
Western Kansas to unnecessarily schedule and pay for two days off from work, child care, hotel,
transportation, etc. But it also forces doctors to become social workers--something for which they
are not trained and keeps physicians from the highly-skilled work for which they are trained. This
provision would cause havoc in the day to day operations of the clinic and dramatically drive up

the costs of an abortion for the woman involved.

The bill additionally requires that the state set up a 24-hour-a-day toll-free hotline to refer women
for services (not abortions). Between this hotline and the vast amount of materials that must be

printed, the state will be expending money that could be better spent on actual services to help
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women and their children. Additionally, promising services to women in this time of massive

welfare cutbacks would be a cruel hoax with lifelong consequences for women and their children.

The state of Kansas currently has a law that requires that women who seek abortions be given, in
writing, much of the information that is required by this bill-- and most clinics give them much more
depending on their circumstances or desires. Already, a woman must wait eight hours after
receiving the information to have an abortion. She can receive the information through the mail or
from her referring doctor (if she has one). There have been no reports that this current regulation
has been violated. There is no reason why women must be required to make unnecessary trips to
the clinic--particularly when they live far away. And there is no reason to divert doctors from their
true purpose of treating patients and performing surgery by turning them into social workers and

dictating the information they must provide to their patients.

I urge you to vote no for HB 2269 and SB 230. Similar state laws have been enjoined by
federal courts. This level of government intrusion into the lives of women and into the
medical judgment of doctors is bad public policy which is opposed by the majority of
Kansans and violates the US Constitution.

Respectfully submitted,

Chtsses C. Broca)

Patricia C. Brous
President



Testimony
of
The Rev. Lynn NewHeart
Planned Parenthood of Mid-Missouri and Eastern Kansas
March 12, 1997
for the
Senate Federal & State Affairs Committee

of the Kansas Legislature

in opposition to
House Bill No. 2269 and SB 230

I'am the Reverend Lynn NewHeart, Chaplain/Patient Advocate at Planned Parenthood of
Mid-Missouri and Eastern Kansas. Ihave been with Planned Parenthood for almost seven years.
A large portion of my job involves working with, and counseling with women who are seeking
abortion services. I am also an ordained minister of the Christian Church (Disciples of Christ).

Upon reading HB2269, I was immediately struck by several inaccuracies in new section
2. The bill states, about women who seek abortions, "They do not return to the facility for post-
surgical care." This sounds as if post-surgical care is neither available nor utilized, both are
incorrect. Follow-up visits, two to three weeks after an abortion, are strongly encouraged in most
clinics, even provided free of charge in some, and many woman do make and keep these
appointments.

The bill also states that there is "little opportunity to receive counseling concerning her
decision," and, "Many abortion facilities or providers hire untrained and unprofessional
counselors whose primary goal is to sell abortion services." Once again, in my experience in a
clinic in which abortion is one of the services provided, and being affiliated with other clinics
which do the same, both of these statements are inaccurate. In our particular clinic, many of the
women providing counseling have Bachelors degrees and several have, or are working towards,
Masters degrees. Extensive training is provided to staff so that they are equipped with all the
pertinant information for ensuring informed consent. Our protocols, standards and guidelines
demand that we offer compassionate, medically sound and unbiased information to all patients.

Women seeking abortion often call into the clinic to obtain information, discuss their
options and speak about the emotions of having to make such a decision. Some, who do not
resolve their decision after a phone call, will schedule to come into the clinic to speak further
about their concerns before making a decision. Always, for every woman who comes into the
clinic for an abortion, we sit down with her after she has read and filled out the paperwork, seen a
video tape of the information on the procedure, risks and aftercare instructions, we then go over
any questions she may still have, confirm her decision (after verifying that she is aware of all of
her options) and discuss any issues she may wish to discuss.

If at any time the woman indicates that she may need more time to make her decision,
additional counseling time is offered. There have been times when the staff have not felt good
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with the level of comfort a woman has expressed regarding her decision and so the staff member
sends the woman home, refusing to do the abortion that day, so that she has more time to resolve
the issues. Sometimes those women do come back for an abortion and sometimes they do not.
As Chaplain, I have talked with women who were sure of their decision to have an abortion but
just wanted to talk about the religious aspects of making that decision. We give every woman
every opportunity for counseling for as long as it takes for her to make a decision that she deems
is best for her in her particular circumstances. We also provide post-abortion counseling, at no
cost, for anyone who desires it. All of the people I have known who work in this area are
following these procedures because they are committed to helping empower woman to make
good decisions for themselves, not because they are trying to "sell abortion services."

One of the concerns of the bill is that women seeking abortion be given "complete and
accurate information”, and yet throughout the bill there is language that is not scientifically
accurate. Using terminology such as "unborn child" is not scientifically accurate. The term
fetus, or embryo when applicable, fits within scientific definitions. The use of value-laden terms
like "unborn child" seems to be inconsistent with the desire for medical, scientific accuracy.

Passage of HB2269 would result in making it very difficult to obtain abortion services
for some women, impossible for others. Whereas a mandatory trip into the clinic, at least eight
hours before an appointment, might be experienced as only a nuisance for a few women, it would
serve as a barrier to service for many women who struggle with transportation problems, child
care, or missing work. Even without a waiting period, it is often difficult for women to manage
the necessary logistics of getting to the clinic for an appointment depending on her financial,
family and employment situations. I speak with a different woman, at least weekly, who is
spending a great deal of time and energy just trying to make everything work so that she can
make it to her appointment. It is challenging enough for women who live in town. To require
out-of-town patients to make an additional visit to the clinic often will mean an additional day of
work missed, possibly payment for a hotel overnight, and the difficult tasks of obtaining child
care for a longer period of time. The political climate surrounding abortion necessitates
confidentiality like no other surgical procedure. The challenge to maintain privacy, while
making these additional arrangements, would present yet another burden.

Another barrier to obtaining abortion services would be created by the increase in cost.
Paying a physician to provide the counseling could very well more than double the price of
abortions. The counseling usually takes much longer than the actual abortion itself, so the
additional increase in physicians' salary would have to be passed on to the patient just to cover
costs. Since most insurance companies do not cover abortion services, and Medicaid will not
cover abortion services (except currently for rape or incest victims), the cost of an abortion is
usually out of pocket. A single woman with children, dependent on public assistance and food
stamps just to feed and clothe her children, has a very difficult time finding several hundred
dollars "out-of-pocket". Many women already struggle to obtain the necessary fees in a timely
manner (since the price only increases as they wait to obtain funding). A substantial increase
will result in making abortion impossible for many women because of cost alone.

With the terrorist-induced shortage of physicians willing to provide abortion services in
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the U.S., tying up physician time to provide counseling, a service another adequately trained staff

member can well perform, will also serve to make skilled physician availability a much scarcer
resource. Ultimately, more women would have reduced access to an important and necessary
medical service that is already hard to find in many areas.

Having counselled with women seeking abortion for almost 7 years, it has been my
experience that the vast majority of patients have already spent a good deal of time thinking
about their decision even before they call to make an appointment. Most have involved people
close to them in their decision-making process, taking into account a multitude of factors.
Several weeks ago a woman told me that she felt her decision to not have another child was the
most loving, caring and decent option for the sake of her existing three children. Another child
she felt, would place a financial, emotional and physical burden on the family that would cheat
the others out of the love and care she and her husband wanted desperately to provide. To
assume, as these two bills do, that women cannot make decisions regarding their bodies and
regarding the decision to become parents without a physician-delivered lecture from the
government is nothing short of misogynistic.

?

It is also demeaning to women to assume that the difficult and complex decision to
terminate a pregnancy would be, or should be, affected by seeing pictures or drawings of fetuses

at two-week developmental intervals. Although the decision to terminate a pregnancy might be a

simple decision for some women, it is never an easy one. The couple who have just made the
heartwrenching decision to terminate a planned and wanted pregnancy because of severe fetal
anomalies requires special care and attention. To force them to view pictures of developing
fetuses could cause emotional harm that would never exist with a more caring approach to
counseling. Although we have this information available in our clinic for those who request it,
medically sound informed consent happens for other surgical procedures without such
unnecessary, emotionally-evocative visual aids.

In conclusion, HB2269 and SB 230 have within them several factors which are troubling
from the standpoint of what is good for the patient. Grossly inaccurate information and value-
laden language exists within the text. The proposed conditions for informed consent would un-
necessarily tie up physicians' time and produce a cost-inhibitive procedure for many women.
And finally, the tone and content of mandated information to be given to women are both
unnecessary and potentially harmful to the patient's emotional well being. Please do not allow
passage of HB2269 or SB 230.
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Codocd AMERICAN CIVIL LIBERTIES UNION

Corlm M\AZ:] OF KANSAS AND WESTERN MISSQURI
AcrA 1010 West 39th Street, Kansas City, Missouri 64111 (816) 756-3113

Testimony in Opposition to HB 2269 and SB 230 - March 13, 1987
Senate Federal and State Affairs Committee, Senator Lana Oleen, Chair

Members of the Committee: The bills before you are an attack on the fundamental and
constitutionally protected right of women to have access to safe and legal abortion services in this
state. HB 2269 and SB 230 represent a significant step toward the ballyhooed goal of anti-choice
extremists to ban all abortions in Kansas, no matter the risk to the lives and health of women.

The specific focus of ACLU's testimony is on the two-visit requirement, separated by eight
hours (in practical application, scarcely different from an outright 18-hour or 24-hour requirement).

Other provisions is the bills are equally onerous.

A similar two-visit requirement is part of a challenge to a 1995 Indiana law now advancing
through the courts. The U.S. District Court order granting a preliminary injunction in the Indiana case,
A Woman's Choice v. Newman, reviewed the two-visit ("in the presence”) requirement in detail and
found, based on a factual analysis of Mississippi's documented experience with an in-place two-visit
requirement, that Indiana also would be likely to prove it creates an unconstitutional undue burden.

The difficulties encountered by women traveling from the far western comers of Kansas to
Wichita, for example, are already more burdensome than in some other states. The sparse
availability of abortion services in Kansas argue strongly against any additional burdens of time or
expense beyond those found in the current law.

Please consider whether the following statement, by the U.S. District Court in Indiana, could
be applied to Kansas if HB 2269 or SB 230 were passed into [aw:

The evidence before the court, which goes well beyond the evidence presented in
Casey on this issue, shows that the [two-visit] requirement of the Indiana law is likely
to have effects in Indiana comparable to the effects of the similar law in Mississippi.
That is, the number of Indiana women obtaining abortions is likely to drop by

approximately 11 to 14 percent, and this effect is likely to be the result of the burdens
of the law rather than the persuasive effect of the required information and delay. That

effect means that for a large fraction of women seeking abortions, the law is likely to
operate as a substaniigl obstacle to a woman's choice to undergo an abortion. Under
Casey, therefore, the “in the presence” requirement of the Indiana law appears
reasonably likely to impose an undue burden that is unconstitutional. [emphasis added]

In other words, although the Pennsylvania case, Planned Parenthood v. Casey, found that
two-visit requirements are not necessarily unconstitutional, this provision ¢an be found by a court to
be unconstitutional based on the preponderance of the burden it causes to women in a specific state,
ACLU contends that the demographics of Kansas are such that a constitutionally significant “undue
burden” would be demonstrated if HB 2269 or SB 230 were enacted.

Kansas already has a law on the books, passed in 1992, which mandates a waiting period
after a woman receives written information about her alternatives to abortion, the procedure,
community resources available and the gestational age of her fetus. These bills are another attempt
by extremists to prevent as much access to abortion services as possible. Please oppose this blatant
attempt to restrict women's constitutionally protected right to full reproductive choice.
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ACLU OF KANSAS AND WESTERN MISSOURI

1010 W. 39th Street, Suite 103, Kansas City, Missouri 64111

For Immediate Release Contact:
March 12, 1897 Carla Mahany, Associate Director

(816) 756-3113 {Kansas City)

KANSAS ABORTION BILLS INTENDED TO DENY ACCESS

Topeka, Kansas -- The Kansas Senate Committee on Federal and State Affairs began hearings
today on four bills intended to very seriously restrict women’s access to abortion services in
this state. The hearings continue through March 13. One of the bills, SB 233, was tabled today.

“The much-touted plan by ‘Kansans for Life’ to outlaw all abortions in this state by the year 2000

would be greatly furthered if these bills were to pass into law,” stated Susan Perry, chair of the
ACLU’s Kansas City Metro Chapter legislative committee. “These bills are not about information,
they’re not about protecting women, and they're not about protecting heaithy fetuses aborted in the

eighth month of pregnancy. They're abou ing as much access {o ion services as po
intimidati erform abortjons, and about distortin facts about the
procedures and the women who seek them.”
THE BILLS:

SB 230 and HB 2269 are nearly identical to the so-called "Women's Right to Know Act” which was
passed by the legislature last year and vetoed by Governor Graves.

They are not about giving women information — they are about denying as much access to abortion

services as possible.
anging the waiti jod from 24 hour: hours does NOT e these bill ] * '

“Informed consent” is already part of the current Kansas abortion law. By requiring the doctors who
perform abortions to personally give state-mandated information to women eight hours before their
procedure, the women will have to visit clinics twice. In rural states the size of Kansas, with very few
abortion providers, this two-visit requirement is very likely to meet the "undue burden” test for
unconstitutional abortion regulations. Such barriers are unthinkable for other medical
procedures.

SB 234 and HB 2336 broadly define and ban “Intact Dilation and Extraction” (the so-called “partial
birth) procedures. There are no exceptions for circumstances in which the health of the woman
would be seriously affected if the procedure is not performed. Much more broad than Congressional
models, they are written so that common second-trimester procedures, as well as late-term, would be
outlawed. This is the intention of the sponsors — to ban as many abortion procedures as possible.
The Supreme Court has held that states may impose limits on late term procedures only if exceptions
both for women's lives and women's health are included. Similar bills in other states are being
challenged successfully on this basis.

###
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AMERICAN C1viL LIBERTIES UNION

OF KANSAS AND WESTERN MISSOURI
1010 West 39th Street, Kansas City, Missouri 64111 (816) 756-3113

Testimony in Opposition to HB 2336 and SB 234 - March 13, 1897
Senate Federal and State Affairs Committes, Senator Lana Oleen, Chair

These bills calied “partial-birth abortion” bans (a vague term unrecognized by the medical
profession) are unconstitutional. The government may not enact an abortion regulation that
compromises a woman's health by forcing her from a safer procedure to a riskier one. Even if these
bills were precisely crafted to reach only their apparent target, the intact dilation and extraction
procedure, it would do just that — they could deprive 3 woman seeking an abortion of the safest and
most appropriate abortion method which provides the best chance for preserving her health and life in

her particular circumstances.

Physicians consider many factors in selecting an abortion method that, in their medical
judgment, is safest for a particular woman. These factors may include the woman's medical
condition; fetal size, location, and medical status; the length of gestation; and the physician’s skills
and experience with different abortion methods. The Supreme Court has emphasized that physicians
must have discretion to determine the best course of treatment for a woman seeking an abortion:

Roe stressed repeatedly the central role of the physician, both in consulting with the
woman about whether or not ta have an abortion, and in determining how any abartion
was to be carried out . . . “[T]he abortion decision in all its aspects is inherently, and
primarily, a medical decision.” (Colauttj, 439 U.S. at 387 (emphasis added)

An Ohio federal court that recently considered a constitutional challenge to a state ban
on D&X procedures — and issued an injunction against the ban’s enforcement ~ found that
D&X “appears to have the potential of being a safer procedure than all other available
abortion procedures” after the 19th week of pregnancy. That court compared the D&X
procedure to induction, hysterotomy (a cesarean section performed before term), and
hysterectomy.

The Ohio court also found that use of D&X in the late second trimester “appears {0
pose less of a risk to maternal health” than D&E “because it is less invasive -- that is, it does
not require sharp instruments to be inserted into the uterus with the same frequency or
extent — and does not pose the same degree of risk of uterine and cervical lacerations.”

Not only would HB 2336 and SB 234 channel some women to riskier procedures, it
would also limit a physician’s discretion to adapt the abortion procedure to preserve a
woman's health once the operation has begun. The Ohio court commented that physicians
who use the D&X procedure “may not know which procedure they will perform until they
encounter particular surgical variables and circumstances after they begin the procedure to
terminate the pregnancy.” For example, a physician may resort to the D&X procedure if the
fetus is in a breech position but may otherwise use a standard D&E.

Government regulation that relegates a woman to riskier abortion procedures

contravenes the United States Supreme Court’s decision in Planned Parenthood v. Danforth.
That case considered a ban on the saline amniocentesis abortion method after the first 12
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weeks of pregnancy. The Court struck down the ban because it “forces a woman and her
physician to terminate her pregnancy by methods more dangerous to her health than the
method outlawed.” Further, under the United States Supreme Court decision in Thornburgh
v. American College of Obstelricians & Gynecologists, state abortion laws may not ‘require
the mother to bear an increased medical risk’ to serve a state interest in fetal welfare.”

These bills would not permit use of the banned procedures for abortion of a non-viable
fetus for any purpose except to save the woman'’s life. In so narrowly restricting the
circumstances in which the banned procedures remain permissible, they fall far short of
constitutional principles. It is no answer that other procedures may remain available. A
woman and her doctor must remain free to choose the method safest for her.

When a fetus is viable, the government may regulate and even ban abortion — except
when the procedure is necessary to preserve the life or the health of the woman. Here
again, the bills unconstitutionally restrict the purpose for which a woman may choose to
terminate her pregnancy. Because it omits a health exception, the bill could force a woman
whose health is seriously threatened by her pregnancy either to undergo a more dangerous
operation when she is aiready ill or to wait until she is dying to have recourse to the
otherwise banned procedures. The govemment may not redyce her to such dangerous

options.

Please oppose the passage of HB 2336 and SB 234.

&nq‘nm‘ D Coplo. Mahan
(fie) 756313 . # 303
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Mery Beth Blake
570 LAKESHORE WEST = KANSAS CITY, KANSAS 66104

March 13, 1997
Lana Oleen
Chair
Senate Federal and State Affairs Committee
Kansas State Capitol
Dear Senator Oleen,

I have been asked to give my personal view with respect to HB 2269's
proposed “informed consent” requirement for abortions. The following is my
personal observation on this piece of legislation based on nineteen years of law
practice in Kansas which has focused on many aspects of health care law.

In my opinion, this bill is unnecessary, will inevitably be dated and
inaccurate (if it is not already) and invades the confidential relationship of physician
and patient. The bill is unnecessary because physicians are already required by
common law to obtain informed consent from all patients before performing an
invasive procedure. As a matter of fact the informed consent that is required by law
must describe both the risks and of the procedure. The proposed “Miranda Wamings
for Abortion” do not address the benefits of the procedure. The legislature must keep
in mind that the practice of medicine is dynamic and it does not serve the public to
have medical inaccuracies reduced to statutory requirements with draconian
penaltics. Physicians will be caught between practicing appropriate medicine with
complete and accurate informed consent procedures and giving inaccurate and
incomplete wamnings as prerequisite to performing an abortion procedure.

The physician-patient relationship is essentially confidential. This statute
proposes a “required statement” from a physician to his/her patient. The physician
is a professional with an obligation to each patient to evaluate the individual case,
identify the realistic options for each patient and discuss the risks and benefits of
those options in language that the patient will understand. It is an invasion of this
relationship for the state to require 2 verbatim statement from the physician prior to
all abortions. The statement does not meet any standard of professionalism because
it is not tailored to individual circumstances.
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statute has been delivered. Thig requirement flies in the face of well established
common and statutory law that protects the confidentiality of physician-patient
communication, .

Sincerely yours,
7y Brl iy
Mary Beth Blake
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