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MINUTES OF THE HOUSE SELECT COMMITTEE ON TELECOMMUNICATIONS.
The meeting was called to order by Chairperson Doug Lawrence at 1:30 p.m. on February 21, 1996 in Room

313-S of the Capitol.
All members were present except:

Committee staff present: Lynne Holt, Legislative Research Department
Bob Nugent, Revisor of Statutes
Mary Ann Graham, Committee Secretary

Conferees appearing before the committee: Representative Carol Dawson
Representative Fred Gatlin
Bill Drexel, General Attorney - Southwestern Bell
Randy Debenham, Senior Telecommunicationé Analyst -KCC
Mike Reecht, Director of State Government Affairs - AT&T
Walker Hendrix, Citizens” Utility Ratepayer Board
Karen Flaming, Chief Telecommunications Analyst - KCC

Eva Powers, Local Counsel & Leg. Rep. - MCI
Others attending: See attached list

Chairman Doug Lawrence called the meeting to order at 1:30 p.m. He reminded the committee of the room
change for tomorrow’s meeting, which will be in Room 522-§ and that HB_ 3056 has been added to the
agenda, the Franchise bill, a compromise involving Sprint and the League of Municipalities. Also HB 5036
has been removed from the schedule and SCR 1618 has been added, which is the Senate version of that bill.
He called attention to a handout, for committee members, from Lynne Holt, Legislative Research,
Telecommunications Issues - Access to the Internet. (See Attachment 1)

The Chairman asked Bob Nugent, Revisor of Statutes, to explain HB 2963.

The Chairman opened public hearing on_HB 2963.

HB 2963: An Act concerning telecommunications; relating to the practice of
slamming. .

Chairman Lawrence welcomed Representative Carol Dawson to the committee. Rep. Dawson spoke in
support of HB 2963 because of concerns that had been voiced to her by constituents. She feels a signed
document should be required to change telephone service. (See Attachment 2) Rep. Dawson shared a story
with the committee of one of her constituents, it seems he received a phone call at his place of business on a
very busy day, the caller asked if he was tired of having his long distance AT&T calls on a separate billing and
he replied that he was. The caller then asked if he would like to have them all on one bill and he said he
would. He failed to ask if he would keep his AT&T long distance, another carrier was never mentioned. He
Jater found out that he had been “slammed”. She went on to say that the constituent was her husband and he
was not very happy.

The Chairman welcomed Representative Fred Gatlin. Rep. Gatlin testified in favor of HB 2963. He lives
and owns a small business in Atwood, Kansas, and is very annoyed by telephone marketers interrupting his

Unless specifically noted. the individual remarks recorded herein have not been transcribed
verbatim. Individual remarks as reported herein have not been submitted to the individuals 1
appearing before the committee for editing or corrections.
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work day, evenings and/or meals wanting him to change long distance carriers. He feels as we move toward
competition within local exchanges it is important to regulate the unapproved changing of long distance and
potentially local exchange carriers. (See Attachment 3)

The Chairman introduced Bill Drexel, General Attorney, SW Bell. Mr. Drexel testified in support of
HB 2963, on behalf of Southwestern Bell. He feels this bill is an important safe guard as the market is
opened up to competition, that the Federal legislation applies to the long distance side but this bill will apply to
the local side as well. He feels the Commission should be allowed to address issues that may not be

compatible between Federal and State rules.

The Chair recognized Randy Debenham, Senior Telecommunications Analyst, KCC. Mr Debenham testified
that the KCC staff supports this bill but has a few recommendations which it detailed in the testimony. (See

Attachment 4)

The Chair recognized Mike Reecht, Director of State Government Affairs, AT&T. Mr. Reecht testified against
HB 2963, he states AT&T opposes the practice of slamming and are not opposed to reasonable rules and
regulations to control these changes. However, it is AT&T’s position that the FCC has adequately addressed
the problem and the KCC already has the ability to enforce rules and regulations against slamming. (See
Attachment 5) Mr. Reecht gave the committee members three documents from the FCC. (See Attachments 6, ,

7 and 8)

Chairman Lawrence opened public hearing on HB 3030.

HB 3030: An Act concerning telecommunications services; relating to dial-up
access to on-line or_internet providers.

The Chairman asked Bob Nugent, Revisor of Statutes to explain HB 3030.

The Chair welcomed Walker Hendrix, Citizens’ Utility Ratepayer Board. Mr. Hendrix spoke in favor of
HB 3030, however, he testified that CURB supports a plan that offers rural consumers unlimited Internet
use at more affordable rates than those proposed in HB 3030 and promotes competition among local and
long distance carriers. (See Attachment 9)

The Chair introduced Bill Drexel, General Attorney, SW Bell, Mr. Drexel addressed the committee in support
of HB 3030 in providing affordable Internet access to all Kansans and believes it is a step in the right
direction in establishing a public policy in the state in that regard.

The Chairman welcomed Karen Flaming, KCC. Ms. Flaming testified on HB 3030, The Commission staff
does not oppose this proposed legislation but does have an area of concern. (See Attachment 10)

Chairman Lawrence welcomed Eva Powers, MCI. She testified on behalf of MCI and believes HB 3030
would allow the KCC to approve flat rated Internet access. MCI is sympathetic to the need for low cost
Internet access for Internet users. (See Attachment 11)

The Chairman announced that due to some technical questions in HB 3030, that need some discussion, he is
creating a subcommittee for next week. He appointed Representatives Carl Holmes, Carol Beggs and Laura
McClure to sit on this subcommittee and have a report back by Monday, March 4. A reminder that tomorrow
we are hearing HB 2763, relating to the franchising authority, also discussion on SCR_1618. the Senate
version of the vision statement. Also a Fiscal Note for HB 3030 was distributed, this bill would require the
KCC to permit all local exchange carriers and long distance carriers to provide dial-up access to an on-line

information or internet provider for a flat monthly fee.
The meeting adjourned at 3:10

The next meeting is scheduled for February 22, 1996.
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Kansas Legislative Research Department

{ssue

I. Whatis the problem?

A. From the perspective of
many rural consumers in
Kansas, toll rates are too
high to access the
Internet.

Il. Do you agree with the state-
ment of the problem? If you
disagree, please provide al-
ternative language.

AT&T (Multimedia
—Hyperion and MCI concur)

No. The problem, if it is deter-
mined that one exists, is that there
is not ready affordable access to
the Internet for all Kansans.

Using today's technology, access-
ing the Internet typically requires
a personal computer (PC), a mo-
dem and a subscription to an

Internet Service Provider (iSP).

Consequently there are multiple
obstacles for low-income Kan-
sans, including urban and rural
consumers. Focusing only on the
toll charges paid by rural Kansans
fails to address the fundamental
problem.

TELECOMMUNICATIONS ISSUES — ACCESS TO THE INTERNET

Sprint/United

Kansas Cable

Television Association

Sprint/United does not agree with

_the statement of the problem. The

issue is not the amount of the toll
rates, but rather the volume of the
toll charges that rural Internet
users pay. Heavy Internet users
may have very large toll bills.
This does not necessarily mean
that the toll rates are too high to
access the Internet, but rather
internet users many times use the
phone lines for an extended pe-
riod of time, which if the call to
access the Internet is a toll call,
will dramatically increase the
amount the customer pays in toll
charges.

Alternative language
could be:

From the perspective of
many rural consumers in
Kansas, toll services are
not appropriate to access
the Internet.

Because of the newness
of Internet services, the
cable television industry
is not certain that a defin-
able set of problems has
yet surfaced. We think a
laudable goal of the tele-
communications industry
in general would be to
provide affordable
Internet access to as
many Kansas residences,
businesses, schools and
government offices as
possible. This involves
not only toll rates but
provision of equipment
to access the Internet and
also payment of Internet
provider charges of vari-
ous kinds.

February 20, 19¢

Kansas Telecommunication
Coalition
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A more appropriate state-
ment of the problem
would be:  “When
Internet Service Providers
are not located in rural
communities, the cost to
access the Internet, de-
pending on usage, can be
significant”.
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Issue

lll. What is the policy
objective?

A. Access to an
Internet provider
at a reasonable
price for resi-
dential,  busi-
ness,  govern-
mental, and ed-
ucational  use
throughout the
state, (Taken
from proposed
vision statement
of Telecommu-
nications Strate-
gic Planning
Committee.)

IV. Do you agree with
stated policy objec-
tive? If you dis-
agree, please pro-
vide alternative lan-
guage.

V. What are t.l1e strate-
gies?

AT&T (Multimedia
rion and M

The policy objective
should be two-fold. First,
there should be a deter-
mination whether access
to the Internet has be-
come such a fundamen-
tal need to society to
warrant special attention
at this time. If it is deter-
mined that it is, then the
policy objective should
be to maximize Internet
access for all Kansans,
not just for rural Kansans.

The most effective way to
ensure the provision of
efficient and sufficient
service to the Internet or

ur

Sprint/United

Kansas Cable
Television Association

Class Communications

{

Kansas Telecommunication

Coalition

Sprint/United agrees with
the stated policy objec-
tive.

Take no action and allow
Internet Service Providers
to provide service locally
throughout the state as

The cable television in-
dustry agrees with the
stated policy objective.

At the present time, the
Kansas cable television
industry recommends no
formal action be taken.

The Legislature should
direct the Kansas Corpo-
ration Commission (KCC)
to develop a temporary

Yes.

Local Exchange Compa-
nies (LECs) and
Interexchange Carriers
(IXCs) should be encour-



™

Kansas Telecommunication

AT&T (Multimedia Kansas Cable
i Class Communications Coalition

lssue Hyperion and MCl concur) Sprint/United Television Association

other forms of communi- demand warrants. Or, We believe Internet ac- toll discount plant that aged to provide competi-

cations is the establish-
ment of a fully competi-
tive marketplace. The
needs of all customers
can best be met in an
environment where mul-
tiple providers are striv-
ing to develop innova-
tive, efficient services to
meet their needs. Com-
petition will drive prices
of Internet access, as
well, as other services,
toward cost. The solu-
tion for the Internet prob-
lem is to reduce the price
of access to the Internet
to a cost basis. By reduc-
ing this access, long dis-
tance rates will greatly
reduce, thus making the
cost of Internet access
affordable. Today, the
cost of access approxi-
mates $.01 per minute.
The rate charged by local
exchange companies for
access varies from $.10
per minute to more than
$ .42 per minute. The
Kansas Corporation Com-
mission's (KCC's) compe-
tition order of May 5,
1995, provides a mecha-
nism for the development
of such pricing princi-
ples.

on the other hand, allow
local exchange carriers
or interexchange carriers
to propose flat-rate plans
to access Internet Service
Providers based on cus-
tomer demand. This re-
quires no regulatory or
legislative action other
than approval of the
Carrier-proposed  plans
by the Commission.

cess is an integral part of
a modern telecommuni-
cations system. It can
best be provided at rea-
sonable and affordable
rates in a competitive
environment. Because of
its newness and the fact
that people are still learn-
ing about the Internet
and deciding whether it
is a service they might
use, we think the only
regulation needed at this
time is to have the Kan-
sas Corporation Commis-
sion monitor develop-
ments and make sure
Internet access is devel-
oping in a competitively
neutral way and in the
best interests of the con-
suming public.

The cable industry is
aware of at least one situ-
ation wherein a telecom-
munications provider is
intending to provide
Internet access to schools
and libraries at dis-
counted prices and offer
Internet access to resi-
dences and businesses
for a flat monthly fee.
The fee would provide
local access to the
Internet, no time limita-

will provide residential
and nonprofit public tele-
communications  users
discounted toll rates:

1. These rates should
be set at a flat fee of
somewhere around
$15 per month with
the exact amount to
be determined by
the KCC.

2.  The KCC should be
directed to establish
this fee structure
within 6 months of
passage of legisla-
tive action.

3. The Legislature
should direct the
KCC to encourage
Cable TV operators
to provide Internet
service by allowing
participation in the
Kansas  Universal
Service Fund
(KUSF).

4. The LECs should
receive a flat fee
from KUSF for each
Internet subscriber
served. The fee
should be different
for each class of

tive service plans. South-
western Bell has pro-
posed a plan available to
all its Kansas toll custom-
ers {including those that
reside in independent
telephone company ser-
vice areas) which allows
unlimited calling to an-
other number in the
LATA for $15 a month.
The plan wili allow Kan-
sas customers to meet
their personal calling
needs, including Internet
usage,

A growing number of
independent local tele-
phone companies in
smaller  communities,
individually or in con-
junction with KinNet, are
offering local access to
the Internet. Addition-
ally, non-telephone com-
pany  providers  of
Internet access are ap-
pearing in nonmetro-
politan areas of the state.

The smaller telephone
companies support ex-
tension of reasonably
priced Internet access in
their service areas; how-
ever, due to the high
minute usage typical to




Issue
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AT&T (Multimedia

—_Hyperion and MCl concur)

However, if it is decided
that widespread access to
the Internet should be
public policy now, then
consideration should be
given to a solution that
provides sufficient public
funding to community
based institutions such as
schools, libraries and
community centers, so
that these institutions can
purchase Internet access
and make it available to
all who wish to use it. In
this way, all Kansans
would have access to the
Internet without the ex-
pense of purchasing
computer  equipment,
software, on-line access
and  potential  toll
charges.

Sprint/United

-4 -

Kansas Cable
[elevision Association Class Communications
tions or measurements subscriber, e.g., res-
for usage and no long idential,  school,
distance tolls. We think library, etc.

that as time goes by we
will see other innovative
means to bring Internet
services to the public and
there needs to be time
allowed for such experi-
mentation and testing.

Kansas Telecommunication

Coalition

the Internet and the com-
paratively small number
of total company minutes
of use, local Internet ac-
cess has a disproportion-
ate and negative effect on
separations and tele-
phone company reve-
nues.

Separate regulatory treat-
ment of Internet access
minutes, excluding those
minutes from the separa-
tions process, would tend
to alleviate the negative
effect on small telephone
companies resulting from
expanded availability of
reasonably priced Inter-
net access.

-



STATE OF KANSAS

COMMITTEE ASSIGNMENTS

CHAIRMAN: GOVERNMENTAL ORGANIZATION
AND ELECTIONS

MEMBER: FINANCIAL INSTITUTIONS AND INSURANCE
TRANSPORTATION
JOINT COMMITTEE OF HOUSE AND SENATE:
ADMINISTRATIVE RULES AND REGULATIONS

CAROL DAWSON
REPRESENTATIVE, 110TH DISTRICT
458 EAST THIRD
RUSSELL, KANSAS 67665

STATE CAPITOL
RM 171-W
TOPEKA, KANSAS 66612-1504
2913-296-7637

TOPEKA

HOUSE OF
REPRESENTATIVES

TO: Doug Lawrence, Chairman
Select Committee on Telecommunications
FROM: Rep. Carol Dawson
RE: HB 2963
DATE: February 21, 1996

Mr. Chairman, members of the committee:

Thank you for allowing me to speak in support of HB 2963. Because of
concerns that have been voiced by my constituents this iast week, I feel
it 1s important to have a signed document. [ have a story to relate to the
committee.

Thank you for allowing me to testify today.
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

MEMBER: APPROPRIATIONS
SUBCOMMITTEES:
STATE HOSPITALS AND GENERAL
GOVERNMENT
KPERS AND RETIREMENT ISSUES
K-12 SCHOOL FINANCE

HEALTH CARE REFORM
LEGISLATIVE OVERSIGHT

TELECOMMUNICATIONS STRATEGIC
PLANNING

FRED GATLIN
REPRESENTATIVE, 120TH DISTRICT
CHEYENNE. RAWLINS, DECATUR,
NORTON, WESTERN PHILLIPS
610 MAIN
ATWOOD, KANSAS 67730

TOPEKA

February 27,1996

Chairman Lawrence and members of the Special Committee on
Telecommunications:

| appreciate the opportunity to appear in support of HB 2963.

As most of you know | own a small business in Atwood which |
struggle to manage from 340 miles away during the legislative session.
My business currently has one full time employee and one part time
employee. My full time employee started two days before | left to come to
Topeka for the beginning of the session. Consequently we talk by phone at
least once a day. There is much to discuss to reinforce what we discussed
in the two days of training and many issues that we did not have time to
discuss before | left home.

One day in early February my employee asked if | had changed our
long distance carrier again. She knew that | had changed from MCl to ATT
when offered a plan | considered attractive and economically favorable.
The day before she received a call from ATT asking why we had switched
back to MCL | told her that | had not changed.

My emplioyee gave me the 800 numbers for MC! and Southwestern
Beil. When I called MCI they told me the switch had been authorized by an
employee of my business. The problem was the name they gave me was a
former employee who had not worked at my business for 8 or 9 months.

| then called Southwestern Bell, my local exchange carrier. They
informed me that they would switch me back if | had been switched
without my knowiedge and offered to send me a form which would
instigate a block that would only allow switching of carriers if |
submitted a written and signed form.

I have observed as all of you have the muititude of expensive TV
commercials for long distance companies. We have had an evening and/or
meal interrupted by telephone marketers wanting us to change long
distance carriers. | often wonder how much lower my long distance
charges would be without that advertising cost.

important to regulate the unapproved changing of long distance and /9‘31?/3 /§2.€%ﬁ72;ﬁ4
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As we move toward competition within local exchanges, | think it is /
potentially, local exchange carriers. 1 ask your support of HB 2926 s



SELECT COMMITTEE ON TELECOMMUNICATIONS
Testimony presented by Randy Debenham, Senior Telecommunications Analyst
Kansas Corporation Commission
February 21, 1996
HB 2963

Mr. Chairman, Members of the Committee:

KCC staff thanks the Chairman for the opportunity to testify on this bill. KCC staff supports this
bill, but has a few recommendations which it will detail during the testimony.

Slamming complaints to the KCC have increased from 36 in 1992, to 48 in 1993, to 60 in 1994,
and to 107 in 1995. These might seem like relatively insignificant numbers out of approximately
1.4 million telephone customers in the state until you consider that these numbers are only those
slamming complaints received by the Commission. The KCC staff has no idea how many
customers are slammed, but do not call the Commission. The Commission currently fines
slammers $250 for each slammed line on the first offense.

Under the recent federal telecommunications law, slammers will have to turn over the interstate
revenues they have collected from a slammed customer to the slammed customer's original carrier.
Similar language regarding intrastate charges would be an option to the language contained in this
bill.

The Federal provisions and KCC fines serve as a slamming deterrent and the Federal provisions
help hold the original carrier whole, but both have one weakness; they would not compensate the
slammed customer for his or her time, trouble and feeling of being violated. HB 2963 would
compensate the slammed customer.

One possible problem which could develop is that some customers may falsely accuse a company
of slamming in an attempt to get free long distance calling. When some people are given a chance
to get something for nothing, they can get very creative.

For example, if a husband accused a company of slamming and the company produced a signed
letter of authorization from his wife, staff is not sure how this legislation would handle the matter.
This may be cleared up by adding language to line 26 referring to "the customer or one of the
customers responsible for paying charges on the account.”" Even then, there will be controversies
when an unauthorized party (such as a roommate) signs a letter of authorization or calls a long
distance carrier for service.

In order to protect itself from false charges, a long distance carrier will have to get signed letters of
authorization from everyone to whom it markets and will need some way to verify that a customer
contacted the company for service. Staff is unsure how a company will be able to positively verify
that the person on the other end of the phone is responsible for paying charges on the account.
Possibly, the long distance carrier can cover itself by including bill paying responsibility language
into both its letter of authorization and its questions of customers requesting service.

This bill contains references to interstate long distance service on lines 16, 32 and 34. The state
has no jurisdiction over interstate calls. These references should be deleted.

Again, thank you for the opportunity to testify on this bill.
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Mike Reecht
Kansas Director
State Government Affairs

800 S.W. Jackson, Suite 1000
Topeka, KS 66612

Phone (913) 232-2128

Fax (913) 232-9537

TESTIMONY ON BEHALF OF AT&T
BEFORE THE SELECT COMMITTEE ON TELECOMMUNICATIONS
HB 2963
FEBRUARY 21, 1996

Mr. Chairman and members of the Committee:

My name is Mike Reecht. | am Director of State Government Affairs for AT&T in
Kansas.

| welcome the opportunity to appear before this Committee to discuss HB 2963.

This bill deals with the switching of a customer's long distance Primary Interexchange
Carrier(PIC) without proper authorization. This problem has become known as
slamming. Let me emphasize that AT&T has stated many times that we oppose the
practice of slamming and we are not opposed to reasonable rules and regulations
controlling PIC changes. However, it is AT&T's position that the FCC has adequately
addressed the problem and the KCC already has the ability to enforce rules and
regulations against slamming.

The FCC currently allows interexchange carriers, when initiating contact with a potential
customer, four methods for verifying a customer's change request. Briefly these
methods are 1) obtain the customer's written authorization by a letter of agency (LOA),
2) obtain the customer's electronic authorization by use of an 800 number, 3) have the
customer's oral authorization verified by an independent third party, or 4) send the
customer an information package with a mandatory 14 day waiting period before
issuance of the change order. On June 14, 1995 the FCC issued an Order specifically
addressing the general form and content of the letter of agency.

These methods are designed to control the unauthorized changing of a customer's long
distance company while at the same time allowing the freedom of choice customer's
have in a competitive market. In fact, the last numbers | saw showed that
approximately 40,000 customers a day change their long distance carrier. This
freedom of choice should not be stifled.

Two recent Orders illustrate the aggressive stance taken by the FCC in enforcing
slamming requirements. In a March 31, 1995 Order the FCC fined Oncor
Communications a total of $1,410,000. In an August 18, 1995 Order they fined Excel

1 /%4’5& 5@%&/@/}7. J2/eC .
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Telecomm, Inc. $80,000. In addition, the KCC has levied fines against two IXCs and
one docket is pending.

AT&T is concerned with HB 2963 in three specific areas. First, the current bill only
allows a PIC change if the customer has signed a letter of authorization. This is
different than the FCC rules and will cause innumerable problems and additional costs
for IXCs, by requiring state specific marketing procedures. It is essential that the four
methods provided for in those federal rules be allowed in Kansas.

Second, the bill does not allow a customer to change their carrier if the contact is
initiated through sweepstakes, contests or similar marketing programs. These
programs have proven to be very beneficial to consumers. Most of us are familiar with
many instances where customers have received checks or other inducements to
change carriers. The FCC has created rules in its June 14,1995 Order that insures that
when a "check type” instrument is used as an inducement that

"it contains certain information clearly indicating that endorsement
of the check authorizes a pic change..."”

The FCC outlawed negative selection and established rules that specify the letter of
authorization be a separate or severable document from any promotional material and
that the document clearly indicates its sole purpose is to change a primary long
distance carrier. '

Third, the bill requires carriers to reimburse customers for all intrastate and interstate
long distance charges during the time that the consumer was slammed. This provision
does not agree with the FCC requirements that aliow the customer to be charged at a
rate no higher than they would have paid if they stayed with their chosen carrier. The
FCC, in its June 14, 1995 Order, at page 20, paragraph 37, recognized that customers
are still receiving value and expect to pay at their previous carrier's rates. This bill as
filed could in fact encourage customers to claim they were slammed and could incent
them not to report it right away.

In summary, AT&T is opposed to slamming but does not feel that a state law is required
at this time. The FCC has done a great deal of work on this problem and clearly has
the authority, and will, to enforce its regulations. In addition, the KCC has the authority
to take action, including fines, against those companies that engage in slamming.

| have copies of the FCC's June 14, 1995 Order as well as copies of the two FCC

complaint cases that culminated in substantial fines. | would be happy to share those
documents with the committee if you deem appropriate.

54
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* the Chief, Common Carrier Bureau:
I. INTRODUCTION

1. By this Notice of Apparent Liability for Forfeiture ("NAL"), we initiate
enforcement action against Excel Telecommunications, Inc. ("Excel"). For the reason
discussed below, we find that Excel willfully or repeatedly violated Commission rule
orders by changing the primary interexchange carrier ("PIC") designated by Mr. Bruce
Adelman ("Adelman") of Los Angeles, California and Mrs. Robert J. Blake ("Blake") of
Altadena, California, without Adelman's or Blake's authorization. Based upon our re
the facts and circumstances surrounding the violations, we find that Excel is appare
for a forfeiture in the amount of eighty thousand dollars ($80,000).

—_——-—.——-—\
II. BACKGROUND

2. In its Allocation Order and subsequent Reconsideration Order and Waiver
Order, the Commission set forth rules and procedures for implementing equal access a
customer presubscription to an interexchange carrier ("IXC"). The Commission's orig
allocation plan required IXCs to have on file a letter of agency ("LOA") signed by t
customer before submitting PIC change orders to the local exchange carrier ("LEC") o
of the customer. After considering claims by certain IXCs that this requirement wou
competition because consumers would not be inclined to execute the LOAs even though
agreed to change their PIC, the Commission later modified the requirement to allow I
initiate PIC changes if they had "instituted steps to obtain signed LOAs." In 1992,
Commission again revised its rules because it continued to receive complaints about
unauthorized PIC changes. Specifically, while the Commission recognized the benefit
permitting a telephone-based industry to rely on telemarketing to solicit new busine
required IXCs to institute one of the following four confirmation procedures before
PIC change orders generated by telemarketing: (1) obtain the consumer's written
authorization; (2) obtain the consumer's electronic authorization by use of an 800 n
have the consumer's oral authorization verified by an independent third party; or (4
information package, including a prepaid, returnable postcard, within three days of
consumer's request for a PIC change, and wait 14 days before submitting the consumer
order to the LEC, so that the consumer has sufficient time to return the postcard de
cancelling or confirming the change order. Hence, the Commission's rules and orders
require that IXCs either obtain a signed LOA or, in the case of telemarketing solici
complete one of the four telemarketing verification procedures before submitting PIC
requests to LECs on behalf of consumers.

3. Because of its continued concern over unauthorized PIC changes, the
Commission recently prescribed the general form and content of the LOA used to autho
change in a customer's primary long distance carrier. The Commission's recent rules
prohibit the potentially deceptive or confusing practice of combining the LOA with
promotional materials in the same document. The rules also prescribe the minimum
information required to be included in the LOA and require that the LOA be written i
and unambiguous language. The rules prohibit all "negative option™ LOAs and require
LOAs and any accompanying promotional materials contain complete translations if the
employ more than one language.

4. On March 13, 1995 and November 7, 1994, the Commission received written
complaints from Adelman and Blake, respectively, alleging that Excel had converted
Adelman's and Blake's prescribed long distance service provider from AT&T Corporatio
("AT&T") to Excel without either Adelman's or Blake's authorization. Both Adelman a
Blake state that the "Residential Service Request Forms" ("authorization form") forw
them by Excel as verification of their requests to have their long distance service
Excel, bear forged signatures and fabricated social security numbers.

5. Subsequently, the Common Carrier Bureau's Enforcement Division (the
"Division") sent a letter to Excel directing it to provide specific information rega
allegations listed in both the Adelman and Blake complaints. 1In response to the com
Excel explains that its marketing is based exclusively on obtaining a written LOA fr
prospective customer, typically as the result of an in-person, one-on-one presentati
of its independent marketing agents. Excel states that its practice is to review LO
from prospective customers to ensure completeness and that it occasionally checks so
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Security numbers. Excel states that it is unable to ascertain whether these r W
were implemented with regard to the Adelman and Blake LCAs or whether the signatures
authentic. Excel concedes that it is possible that Adelman's and Blake's signatures

III. DISCUSSION

6. We have carefully evaluated the information submitted in connection with
Adelman's and Blake's informal complaints and conclude that Excel is apparently liab
forfeiture for willful Or repeated violation of the Commission's rules and PIC chang
requirements. We find Excel's apparent actions particularly egregious. It appears
about August 22, 1994 and August 30, 1994, Excel submitted two PIC change requests ¢
Pacific Bell, based on apparently forged LOAs, which resulted in the conversion of b
Adelman's and Blake's telephone service from ATsT to Excel. The statements and
information provided by Adelman, Blake, and Excel leave virtually no doubt that the
were forged, the social security numbers falsified, and consequently, that Excel lac
requisite authorization to request a PIC change to either Adelman's or Blake's long
Service. With respect to the Adelman complaint, there is no similarity between the
on Adelman's complaint and his purported signature on the LOA form that Excel used a
basis for the PIC change submitted to Pacific Bell. With respect to the Blake compl
information obtained from the complainant indicates that neither Mr. or Mrs. Blake e
with an Excel representative nor were they ever contacted by telephone regarding a s
their long distance Service. Further, the complainant confirmed that Mr, Blake's na
misspelled, his signature is forged, and that the purported social Security number a
the form is not his. Under these circumstances, we conclude that Excel's apparent a
were in willful or repeated violation of the Commission's PIC change rules and order
that a substantial forfeiture pPenalty is appropriate.

7. Section 503 (b) (2) (B} of the Communications Act autherizes the Commission
assess a forfeiture of up to one hundred thousand dollars ($100,000) for each violat
day of a continuing violation up to a statutory maximum of one million dollars ($1,0
for a single act or failure to act. 1In exercising such authority, the Commission is
take into account "the nature, circumstances, extent, and gravity of the violation a
respect to the violator, the degree of culpability, any history of prior offenses, a
and such other matters as justice may require." For purposes of determining an appr
forfeiture penalty in this case, we regard the conversion of Adelman's and Blake's t
lines as two violations. After weighing the circumstances surrounding the violation
that Excel is apparently liable for a forfeiture of forty thousand dollars ($40,000)
the unauthorized conversions, resulting in a total forfeiture of eighty thousand dol
($80,000). Excel will have the opportunity to submit evidence and arguments in resp

Tevenues to determine a party'é abiiity to pay is reasonable, appropriate, and a use
in helping to analyze a company's financial condition for forfeiture purposes. We w

authorization through the use of apparently forged LOAs. We further conclude that E
thereby willfully or repeatedly violated Commission rules governing primary interexc
carrier conversions, and that its conduct warrants a forfeiture in the amount of eig
dollars ($80,000).

9. Accordingly, IT IS ORDERED, pursuant to Section 503(b) of Communications
Act of 1934, as amended, 47 U.S.C..O 503 (b), and Section 1.80 of the Commission’'s ru
C.F.R. 0 1.80, that Excel Telecommunications, Inc. IS HEREBY NOTIFIED of an Apparent
Liability for Forfeiture in the amount of eighty thousand dollars ($80,000) for its
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vpeated violation of the Commission's PIC change rules and orders, 47 C.F.R. (J 6.

C Change Order, 7 FCC Rcd 1038 (1992); Allocation Order, 101 FCC 24 911 (1985) ;
Waiver Order, 101 FCC 2d 935 (1985).

10. IT IS FURTHER ORDERED, pursuant to Section 1.80 of the Commission's
rules, 47 C.F.R. 0 1.80, that within thirty days of the release of this Notice, Exce
Telecommunications, Inc. SHALL PAY the full amount of the proposed forfeiture OR

SHALL FILE a response showing why the proposed forfeiture should not be imposed or
should be reduced.

11. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability
for Forfeiture SHALL BE SENT by certified mail to Kenny Troutt, Chairman, President

Chief Executive Officer of Excel Telecommunications, Inec., 9101 LBJ Freeway, Suite 8
Dallas, Texas 75243.

FEDERAL COMMUNICATIONS COMMISSION

Kathleen M.H. Wallman
Chief, Common Carrier Bureau

02/17/96 19:16:43
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V.A.L., Oncor Comm'ns, Inc., File No. ENF 95-04, FCC # 95-127 //$
« 47 C.F.R. § 64.1100 Verification of orders for LDS generated by telemarketing /$

Before the
Federal Communications Commission
Washington, D.C.

In the matter of:

OPERATOR COMMUNICATIONS, INC. d/b/a ONCOR COMMUNICATIONS,
INC. File No. ENF-95-04 Apparent Liability for Forfeiture

NOTICE OF APPARENT LIABILITY FOR FORFEITURE
Adopted: March 29, 1995; Released: March 31, 1995
By the Commission:
I. INTRODUCTION

1. By this Notice of Apparent Liability for Forfeiture ("NAL"), we initiate enforcement action against
Operator Communications, Inc., d/b/a Oncor Communications, Inc. (hereinafter collectively,
"Oncor").(n1) For the reasons discussed below, we find that Oncor has willfully and repeatedly violated
Commission rules and orders(n2) by changing the primary interexchange carrier ("PIC") designated by
the Metropolitan Transportation Authority of the State of New York ("MTA") for ninety-four (94) of its
pay telephone lines without MTA''s authorization.(n3) Based on our review of the facts and
circumstances surrounding the violations, we find that Oncor is apparently liable for forfeiture in the
amount of one million four hundred ten thousand dollars ($1,410,000).

II. BACKGROUND

2, In its Allocation Order and subsequent Reconsideration Order and Waiver Order.(n4) the
Commission set forth rules and procedures forimplementing equal access(nS) and customer
presubscription(né) to an interexchange carrier ("IXC").(n7) The Commission's original allocation plan
required IXCs to have on file a letter of agency ("LOA") signed by the customer before submitting PIC
change orders to the local exchange carrier ("LEC") on behalf of the customer.(n8) After considering
claims by certain IXCs that this requirement would stifle competition because consumers would not be
inclined to execute the LOAs even though they agreed to change their PIC, the Commission later
modified the requirement to allow IXCs to initiate PIC changes if they had "instituted steps to obtain
signed LOAs."(n9) In 1992, we again revised our rules because the Commission continued to receive
complaints about unauthorized PIC changes.(n10) Specifically, while we recognized the benefits of
permitting a telephone-based industry to rely on telemarketing to solicit new business, we required [XCs
to institute one of the following four confirmation procedures before submitting PIC change orders
generated by telemarketing: (1) obtain the consumer's written authorization; (2) obtain the consumer's
electronic authorization by use of an 800 number; (3) have the consumer's oral authorization verified by
an independent third party; or (4) send an information package, including a prepaid, returnable postcard,
within three days of the consumer's request for a PIC change, and wait 14 days before submitting the
consumer's order to the LEC, so that the consumer has sufficient time to return the postcard denying,
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tain a signed LOA or complete oneof the four above-listed telemarketing verification procedures
vefore submitting PIC change requests to LECs on behalf of consumers.

3. In April 1994, the New York Attorney General's office wrote to Oncor complaining that Oncor had
"slammed" numerous pay telephones leased by MTA from New York Telephone Company ("NYT").
The letter alleged that Oncor had submitted to NYT unauthorized PIC change requesis substituting
Oncor as the operator service provider and PIC for hundreds of MTA's pay telephones.(n12)

4. The Attorney General's office forwarded to the Commission a copy of its letter to Oncor. Thereafier,
the Common Carrier Bureau's Enforcement Division directed Oncor to investi gate the alleged
unauthorized PIC changes and submit its findings to the Commission.(n13) Oncor's initial response to
the staff's request provided little indication that Oncor had investigated fully the MTA's allegations.
Oncor provided only a cursory, general description of its agents' marketing practices, and stated that the
agent could not provide documentation that MTA authorized the PIC changes.(n14) Accordingly, the
staff sent a second letter to Oncor, directing the company to provide specific information regarding each
MTA pay telephone line allegedly switched to Oncor.(n15)

5. In response to the staff's second request, Oncor reported that two independent Oncor distributors had
electronically submitted to Oncor the MTA PIC change requests as part of Oncor's contractual
agreement with the distributors to market Oncor's services to public pay-telephone site owners.(n16)
According to Oncor, the distributors had obtained the PIC change requests from agents responsible for
soliciting customers for Oncor.(n17) Although Oncor described several procedures it typically employs
to solicit customers, it has not identified the specific procedures that Oncor or its agents used that led to
MTA'’s PIC changes. For instance, in its response to the staff's first information request, Oncor stated
that it utilizes "incentive based commission checks" thatserve as an LOA.(n18) While MTA
acknowledged receiving such checks from Oncor, an MTA official has reported that it did not endorse
or deposit the checks. Rather, MTA has reported that it returned them to Oncor with a clear statement
that it would not accept checks as a method of converting the PIC for its pay telephone lines.(n19)
Moreover, in its response to the staff's second information request, Oncor made no mention of the
"commission checks" and instead described its customary telemarketing and on-site sales techniques.
Thus, while Oncor described its typical sales and verification procedures, it has produced no evidence
that it obtained any form of LOA from MTA or specified what, if any, steps it followed to verify
telemarketing sales that resulted in the MTA PIC conversions.

IIL DISCUSSION

6. We have carefully evaluated the information obtained as a result of our investigation, and, based on
the foregoing, we conclude that Oncor is apparently liable for forfeiture for willful and repeated
violations of the Commission's rules and PIC change requirements.

7. Our review of the MTA allegations as well as Oncor's response and supporting materials has
uncovered that between at least November 1993 and at least April 1994, Oncor submitted PIC change
requests to NYT that resulted in the conversion of over one hundred pay telephone lines from AT&T,
MTA's presubscribed IXC, to Oncor.(n20) Our investigation has revealed that Oncor converted, or
caused the conversion of], at least ninety-four (94) different MTA telephone lines on or about April 2,
1994.(n21) Thus, our action here is within the one year limitations period for forfeiture actions.(n22)

8. We find the violations particularly egregious in this case. Oncor has produced no arguments or
evidence that counter MTA's claim that it did not authorize or approve any of the PIC changes. Oncor
has not suhmitted evidence of an TOA ar other written anthorization electronic antharization throngh
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2 of an 800 number, verification of oral authorization, or use of an acceptable information package

ncluding a cancellation option. Thus, it appears that Oncor failed to secure an LOA or utilize any of the

four permissible telemarketing methods for converting a customer's PIC established by the
Commission.(n23)

9. In an apparent attempt to explain the unauthorized conversions, Oncor has made the general claim
that, through its agents, it sent "commission checks" that were designed to function as an LOA once
cashed or deposited by MTA. Even if we condoned Oncor's practice of using commission checks as
LOAs,(n24) Oncor has presented no evidence that MTA ever endorsed such checks in connection with
the telephone lines at issue here, nor has it provided evidence that the commission checks were
otherwise accepted or approved by the MTA. On the contrary, information obtained during the
investigation indicates that MTA routinely returned the checks to Oncor with a letter explaining that
MTA relies solely on a competitive bidding process to select a PIC for its pay telephones and did not
recognize any relationship with Oncor.(n25) Oncor, however, continued to make unauthorized PIC
changes to MTA's pay telephones.

10. Oncor's attempt to distance itself from the unlawful PIC changes by pointing to the culpability of its
distributors, independent telemarketing agents, or "subagents" is unavailing.(n26) In this instance, the
distributors' or agents' actions do not relieve Oncor of its independent obligation to ensure compliance
with our rules, nor do they otherwise mitigate Oncor’s role in the apparent violations. The
Communications Act deems the acts or omissions of an agent or other person acting for a common
carrier to be the acts or omissions of thecarrier itself.(n27) Hence, the Act expressly prohibits a carrier
from evading the requirements of the Act or the Commission's rules or orders by hiring someone else to
engage in conduct that contravenes these requirements.

11. Furthermore, the facts before us reveal that the unauthorized MTA PIC changes followed a
consistent pattern (e.g., periodic conversion of large batches of telephone numbers on the same date),
and were repeated in the face of prior cancellations by the MTA. For example, of the ninety-four (94)
MTA telephone lines that are the subject of this action, sixty-four (64) had been previously switched to
Oncor and MTA had quickly thereafter cancelled Oncor's service. Moreover, MTA had also previously
notified Oncor that it did not want Oncor service when it returned Oncor’s so-called "commission
checks.” We therefore find no support for a determination that the unauthorized PIC changes were
isolated incidents or the result of a "rogue” marketing agent. Based on the number and frequency of the
unauthorized conversions and the circumstances surrounding them, we can reasonably conclude that
Oncor apparently knew or should have known that MTA had not authorized Oncor to provide service for
its pay telephones. Thus, it appears that the unauthorized PIC changes were the result of either
deliberate misconduct by Oncor or its reckless disregard for the Commission's rules and orders. For
these reasons we find that the facts support a determination that Oncor’s apparent violations were willful
and repeated.(n28)

12. Section 503(b)(2XB) of the Communications Act authorizes the Commission to assess a forfeiture of
up to one hundred thousand dollars ($100,000) for each violation or each day of a continuing violation
up to a statutory maximum of one million dollars ($1,000,000) for a single act or failure to act.(n29) In
exercising such authority, the Commission is required to take into account "the nature, circumstances,
extent, and gravity of the violation and, with respect to the violator, the degree of culpability, any history
of prior offenses, ability to pay, and such other matters as justice may require."(n30) For purposes of
assessing an appropriate forfeiture penalty in this case, we regard the conversion of each of the
ninety-four (94) MTA telephone lines(n31) as a separate violation. After weighing the circumstances
surrounding the violations, we find Oncor to be apparently liable for a forfeiture of fifteen thousand
dollars ($15,000) for each of the unauthorized conversions, resulting in a total forfeiture of one million
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r hundred ten thousand dollars ($1,410,000) (94 x $15,000). Based on the information obtained
—ring the investigation of this matter, we believe this amount is reasonable relative to Oncor's assets
and revenues. Oncor, however, will have the opportunity to submit evidence and arguments in response
to this NAL to show that no forfeiture should be imposed or that some lesseramount should be
assessed.(n32) In this regard, we note that we have previously held that a licensee's gross revenues are
the best indicator of its ability to pay a forfeiture and that use of gross revenues to determine a party's
ability to pay is reasonable, appropriate, and a useful yardstick in helping to analyze a company's
financial condition for forfeiture purposes.(n33) In PJB Communications, we found that forfeitures of
$5,000 and $3,000 assessed against two Jjointly owned and operated paging companies were not
excessive because the total forfeiture amount ($8,000) represented approximately 2.02 percent of the
companies' combined gross revenues of $395,469.(n34) We will give full consideration to any financial
information provided by Oncor before assessing a final forfeiture amount.

IV. CONCLUSIONS AND ORDERING CLAUSES

13. We have carefully reviewed the information obtained through our investigation and conclude that on
or about April 2, 1994, Oncor apparently converted or caused a local exchange carrier to convert
ninety-four (94) MTA telephone lines without MTA's authorization. We further conclude that Oncor
thereby willfully and repeatedly violated Commission rules governing changes in long distance carriers,
and that its conduct warrants a forfeiture in the amount of one million four hundred ten thousand dollars
($1,410,000).

14. Accordingly, IT IS ORDERED, pursuant to Section 503(b) of Communications Act of 1934, as
amended, 47 U.S.C. § 503(b), and Section 1.80 of the Commission's rules, 47 C.F.R. § 1.80, Oncor
Communications, Inc. IS HEREBY NOTIFIED of an Apparent Liability for Forfeiture in the amount of
one million four hundred ten thousand dollars ($1,410,000) for its willful and repeated violation of the
Commission's PIC change rules and orders, 47 C.F.R. § 64.1100; PIC Change Order, 7 FCC Red 1038
(1992); Allocation Order, 101 FCC 2d 911 (1985); Waiver Order, 101 FCC 2d 935 (1985).

15.IT IS FURTHER ORDERED, pursuant to Section 1.80 of the Commission's rules, 47 C.F.R. § 1.80,
that within thirty days of the release of this Notice, Oncor Communications, Inc. SHALL PAY the
fullamount of the proposed forfeiture(n35) OR SHALL FILE a response showing why the proposed
forfeiture should not be imposed or should be reduced.

16. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for Forfeiture SHALL
BE SENT by certified mail to Counsel for Oncor Communications, Inc., Mitchell F. Brecher, Esq.,
Donelan, Cleary, Wood & Maser, P.C. Suite 750, 1100 New York Avenue, N.W., Washington, D.C.
20005-3934.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton

Acting Secretary
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Footnote 1 Oncor maintains corporate offices at 6707 Democracy Boulevard, Bethesda, Maryland

NMAODIZT TV - T3 T T¥ ol Tl b e e Ve T e e BV DN al e ONEOL e e LN o e

02/17/96 19:08:48

P

£



Sof7

31 /7. KONALIA J. r1aan 1s tne owner, Lnamrman anda Cnier mxecutve UIncer oI Uncor.

Footnote 2 See 47 C.F.R. § 64.1100; Policies and Rules Concerning Long Distance Carriers, 7 FCC Red
1038 (1992), recon. denied, 8 FCC Red 3215 (1993) (PIC Change Order); Investigation of Access and
Divestiture Related Tariffs, 101 FCC 2d 911 (1985) (4llocation Order), recon. denied, 102 FCC 2d 503
(1985) (Reconsideration Order), Investigation of Access and Divestiture Related Tariffs, Phase I, 101
FCC 2d 935 (1985) (Waiver Order).

Footnote 3 The practice of changing a customer's PIC without the customer's authorization is commonly
referred to as "slamming."

Footnote 4 See supra, note 2.

Footnote 5 Equal access for interexchange carriers ("IXCs") is that which is equal in type, quality and
price to the access to local exchange facilities provided to AT&T and its affiliates. United States v.
American Tel. & Tel., 552 F. Supp. 131, 227 (D.D.C. 1982), aff'd sub nom. Maryland v. United States,
460 U.S. 1001 (1983)(Modification of Final Judgment or "MFJ"). "Equal access allows end users to
access facilities of a designated [[XC] by dialing '1' only." Allocation Order, 101 FCC 2d at 911.

Footnote 6 Presubscription is the process by which each customer selects one primary interexchange
carrier ("PIC"), from among several available carriers, for the customer's phone line(s). Allocation
Order, 101 FCC 2d at 911, 928. Thus, when a customer dials "1" only the customer accesses the primary
IXC's services. An end user can also use other IXCs by dialing a five-digit access codes. /d. at 911.

Footnote 7 Pursuant to the A/FJ, the Bell Operating Companies (BOCs) were ordered to provide equal
access to their customers by September 1986, where technically feasible. /d.

Footnote 8 An LOA is a document, signed by the customer, which states that the customer has selected
a particular carrier as that customer's primary long distance carrier. A/location Order, 101 FCC 2d at
929.

Footnote 9 Waiver Order, 101 FCC 2d at 942.

Footnote 10 PIC Change Order 7 FCC Rcd at 1038-39.

Footnote 11 See 47 C.F.R. § 64.1100; PIC Change Order, 7 FCC Rcd at 1045.

Footnote 12 The copy of the letter, which staff deemed as an informal complaint (IC# 94-07922), also
alleged that Oncor slammed the phones of Commack Union Free School District. For reasons discussed
below, this forfeiture action is not based upon these alleged incidents.

Footnote 13 Letter from Kathie A. Kneff to ITI/Oncor and Bell Communications Research, Inc., dated
July 28, 1994,

Footnote 14 Letter from Judith M. deGrandpre to Kathie Kneff, dated August 25, 1994.

Footnote 15 Letter from Kathie A. Kneff to ITI/Oncor and NYNEX-New York, dated December 6,
1994.

Footnote 16 Letter from Elisa Zafrani to Kathie Kneff, dated January 12, 1995.
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Footnote 17 Oncor also stated that both "subagents" are companies operated by the same individual.
The staff's investigation to date has not revealed whether the subagents have also solicited customers for
carriers other than Oncor.

Footnote 18 Letter from Judith M. deGrandpre to Kathie Kneff, dated August 25, 1994

Footnote 19 Letter from David J. Florio to Heather McDowell, dated February 27, 1995.

This provision states in relevant part that, "No forfeiture penalty shall be determined or imposed against
any person under this subsection if . . . the violation charged occurred more than 1 year prior to the date
of issuance of the required notice or notice of apparent liability."

Footnote 21 Oncor identified the telephone lines converted, as well as the dates on which Oncor service
began and ended, in its response to the staff's second information request. Letter from Elisa Zafrani to
Kathie Kneff, dated January 12, 1995,

were willful and repeated. Therefore, while forfeiture penalties based upon conversions that were
corrected prior to April 1994 are time barred, we strongly admonish Oncor for its apparently
unauthorized conversion of these telephone lines.

Footnote 23 47 CF.R. § 64.1 100; PIC Change Order, 7 FCC Red at 1045.

Footnote 24 This practice, as well as several other issues relating to unauthorized PIC changes, is under
review in a pending rulemaking proceeding. Policies and Rules Concening Unauthorized Changes of
Consumers’ Long Distance Carriers, Notice of Proposed Rulemaking, 9 FCC Rcd. 6887 (1994), 59 Fed.
R. 63750 (December 9, 1994). '

Footnote 25 See supra, note 19.

Footnote 26 Oncor also seems to suggest that it should not be held liable for the unauthorized PIC
changes because its distributor contract provisions and sales manuals require compliance with
Commission statutes, rules, and policies. We find this argument similarly unpersuasive.

Footnote 2747 U.S.C. § 217,

Footnote 28 See id. § 503(b)(1XB).

Footnote 29 /4. § 503(b)2)(B).

Footnote 30 /d. at § 503(b)(2)(D).

Footnote 31 See supra note 21.
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stnote 32 See 47 U.S.C. § 503(b)4)C); 47 C.ER. § 1.80(f)(3).

Footnote 33 PJB Communications of Virginia, 7 FCC Rcd 2088-89 (1992) (PJB Communications).

Footnote 34 /d. at 2089; see also, David L. Hollingsworth d/b/a Worland Services, 7 FCC Red 6640
(Com. Car. Bur. 1992) ($6,000 forfeiture representing approximately 1.21 percent of licensee's 1991
gross revenues and approximately 1.34 percent of projected 1992 gross revenues not found to be
excessive); Afton Communications Corp., 7 FCC Red 6741 (Com. Car. Bur. 1992) (86,000 forfeiture
representing approximately 3.91 percent of 1990 gross revenues and 2.75 percent of projected 1992
gross revenues not found to be excessive).

Footnote 35 The forfeiture amount should be paid by check or money order drawn to the order of the
Federal Communications Commission, and should be mailed to Federal Communications Commission,
P.O. Box. 73482, Chicago, Illinois 60673-7482.
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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20854

FCC 95-223

In the Matter of

Policies and Rules Concerning €C Docket No. 94-129

Unasuthorized Changes ¢of Consumaers’
Long Distance Carriers

N P st

REPORT AND ORDER

Adoprted: June 13, 1995; Released: June 14, 1995

By the Commission:
Z. IRTRODUCTION

1. In this Report and Order, we prescribe the general form
and content of the latter of agency (LOA) used to authorize a
change in a consumer’s primary long distance telephone company. An
LOA i8 & document, signed by the customer, which states that a
particular carrier haxz been selected as that customgr’'s *primary
interaxchange carrier™ ("PIC-). We take this action in response to
the thousands of complaints we have received regarding unauthorized
changaes of consuners’ PICs, a practice commonly known as
*slamming.*! We alsc take this action in response to the tens of
thousands of additional complaints raceived tnnunlly by lecal
.xc!unqe carriers (LECs) and state regulatory bodies.? Thase rules

t *"flarming®’ manns tha unauthorised econversion of a customar’s
intareaxchanges carzier by another intersxchangs carriex, an
Ln:‘:cxchuw- resale carrisar, or a subcencracted talsmarketer.
u”i:r Compunications, Inc., Consant Dacxes, 9 FPCC Red 2086, 2087

b Pacific 841l and Nevada Bell state that on averaga, they °ruceive
approximately 350,000 PIC changes from the mtmxcmu
carriers...asch month. ™™e to thres percsat of changes

. generate corplaints....* Cozments of Pacific Bell und luvua‘ Bell
at 1-2. .This zepresents 7,000 to 10,500 cempleints per monch
receivad by Pacific Bell and lkvadn lcl.l alons. Cotmnents
of GTE Service Corporation (GTE). NYNEX Telephone as (NYNEX),
Southwascern Bell Talephone Company (Southwestarn Sell), Pecpls of
tha Staca of CTalifornia, et al. (California PMX), Missouri Public
Service Commission, ut al. (Missouri PSC), MNew York Stats Departmsnt
of Public service (New York PFublic Zervice), Public Utidlity
Commizsion of Texas (PUCT), Florida Public Service Commission
(Plorida PUC), and Xational Association of Atcorneys General (RAAG).
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and policies prohibit certain deceptive or confusing markscing
practices of some incerexchange carriers (IXCs) and are intanded to
significantly reduce consumer confusion over the uss and function
of the LOA. In crafting cthese rules, wea have balanced the
industry’'s need for flexibility in markating services to consumers
and the need <&to protact consumers from deceDptive marketing
practices.

2. specifically, we adopt rules that prohibit the
potentially dscaptive or confusing practice of combining the LOA
with promotional materials in the same dJdocument. These rules
require that the LOA be a separate ©r saverable document whose sole.
purpose ls to suthorize a change in & consuner‘s primary long
disvance carrier. Amohg other things, ws prescribe the minimum
contants of the LOA and require that the LOA be written in clear
and unambiguous language. Furtharmore, we prohibit all *pegative
option® LOAs’ and require that LOAs contain complete translations
if they employ mere thao one language. TFinally, we except from the
“separate or severable® rule a check that serves as an LOA. so long
as the check contains certain information clearly indicating that
endorsament of the check authorizes a PIC change and otherwise
compliaes with our LOA raguiraments.

IT. RACKGROUND

1
3. The Commission began receiving slamming cemplaints after
the entry of multiple campetitors into the long distance telaphone
.markstplace following the divestiture of American Telephone &
Telegraph Company (AT&T) .4 At that time, IXCs began to compete for
prasubscrip:icn' agreements with potential customaers as & rasult of s
tha equal accass® rules and the procedures the Commnixsion and the

' sNegative option® LOAs raquire consumers to take some action to
aveid having their leng distsnce telephona service changed.

‘ ror a more detailed history of the actions the Cowsission has takan
thus far regsrding ~slamming® and its relaced issues. Jae Policies
and Rules Cancerning Unauthorized Changes of Congumsers‘’ Long
Distance Carriars, Notice of Proposed Rule Making, 9 FCC Rcd 6385,
4086 (1994) (MERX) - .

’ presubscription is the process that ensbles eaach customer to seledt
one primary IXC, from sevaral available carriers, for tha
custopar’s phons line(s). nvestigation of Acocess and pivastit
Related Tariffs, 101 reC 24 911, 2328 (1935) (W).
customar accassas ths primary IXC‘s sazvices only.
Id. at 1.

& gqual sccass for IXCs is that which is equal in type. quality. and
price te the access t©o local exchange facilities provided to ATAT
and its sifiliartas. IJNiGOS . y merican T 552 r.

Supp. 131, 227 (D.D. x&rmﬂ'
Stazes. 46 dod&i 1o .- Final JucdEnis

o U.s. 3001 (1983) ¢ or

3
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courts imposed on the interexchange talephone industry.’

4. The Commission's original allocation plan reguired IXCs
to have on file an LOA signed by tha consuner befora submitting to
the LEC an order to change & consumer‘s PIC.' The LOA provided
avidence that the cuscomer had selected that IXC as its 1long
distance telephone coxpany.' IXCs asserted, however, that this
requiremant would stifle competition because, &8s Aa practical
matter, conguners frequently would not axecute tha LOAs even though
they had agreed toO change their PIC. In raesponse to thosre
objections, the Commission ralaxed the reguirsnent and allowed IXCs
to ipnitiate PIC chanhges if they had “instituted staps CO obtain
signed LOAs."' In addition, the Commission denied a paticion filed
by the Illinocis citizens Utility Board that sought the adoption of
additional rules governing PIC changes.® In Dbalancing the
industry‘'s need for flexibility in marketing its Bservices toC
consumers and ths need to protect consumers from deceptive
markating tactics, the Cemmission concluded that the rules in place
AL that rime adequataly protected Consumers against "slaxming. o2

5. Despite the consaumner protection mechanisms provided by
the Commission’s rules and policies, saxe carziers continued to
engage in the practice of eglamming.” In response to & peticion

" .

. 'ui') . "Equal access allows end users to AcCass facilicies of &

* aesTgnatad [IXC) by dialing ‘1° only.t W 101 ¥CC 3d
at 911 (end usar alsoc has the capability to use other IXCs by
dialing access codes).

' Investigatien of Access and pivestiture Related Tarifts, 301 PCC 24
p11 (198%) ¢ i ) . 102 FCC 24 503 (1985}
( 7 investigation of Access and Divestitura
Relat arifis, 1 7da 935 (1985) (Msivar Oxdaf) -

' A PIC change may be initiacted whan a consumer TFequUests the change

directly from the nsw IXC or whan the 1IXC solicits the conmumer
through telemarketing or divect mail.

: Allosanion Qzgar, 101 PCC 24 at 328.

" waliver Order, 101 FCC 24 at 343.

u f11ipnis Citizens Utility Reard Petition for Ruls Makimg. 2 FCC Rod
1726 (1987) (Zllingis CUR Orxdsg) . :

b ™ha Cem;isueu erphasized in the W that CONSUMArs ’
ara not liable for the charges assasss s for PIC changes that

were not auchoerised Py tha consumexs. Further, the Commission
reitarated that LECs sre not parmitred to coilect any charges from
a consuser for changing the consumer‘s PIC if the consurer danies
nguu:uzq the change and heither tha LEC nod the IXC csn produce
sufficient evidance that the consumer requested the change. In aost
cases, that evidance would be the LOA. W 2 rcC
Red at 1728, 1738.
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£iled by AT&T and NCI Telecommunications Corporation (MCI) in
" accordance with a court settlement becwean them, 1 we adopted rules
and procedures for varificacion of 1long distance service
telemarketing sales. specifically, wa required IXCs to insctitucte
one of foux confirmation procsduraes before submicting to LECs PIC
change orders generated by celsparketing: (1) obtain the consumer s
wriccen authorization; (2) obtain the consumer’s slectronic
authorization by use of an 800 pnumber; (3) have the consuner‘'s oral
authorizacion verifiad by an independent third party: or (4) send
an information package, including a prepaid, returnable postcard.
within three days of the consumar‘s request for a PIC change. and
wait 14 days bsfore submitting the consumer’'s ordar to the LEC, €O
that the consumer has sufficient time to return the postcard
denying, cancelling, or confizming the change order.

6. Even after the adoption of thase additional consumer
safeguards, we continued to receive complaints from consumers who
allege thact their PIC selections have been changed without their
permission. Many of these complaints describe apparently daceptive
marketing practices in which consumers are induced to sign a form
document that does not clearly advise the consumers that thay aze
authorizing a change in theirxr PIC. Consumers have C lained that
che *LOA®* formg were *disguised” as contest entry orms, prize’
claim forms or solicitations for charitable centributions.

7. Conssquently, the Commission, on its own motion,
iniciated this rule making proceeding.'* The commnission proposed
rulas to separate the LOA from all prometional inducements and make
the LOA, which has been previously deflned by cthe Commission, a
‘separate document on & separate page, the sole purpose of which is
to euthorize a PIC change. The Commissien alsc sought public
comnment on & number of relatsd issues, including: (1) whethsr LOAS
should contain only the name of the rate-setting carrier; (2)
whether consumers should be liable for the long discvance telephone
charges billed by unsuthorized carriers; (3) whether the Comnission
should adopt rulaes requiring that pilingual LOAs contain complete
cranslations in both languages) and (4) whether the Cormission .
should exteand its PIC change verification procedures to consumers
intciated 800 calls.

ITI. DISCUSSION

Lo Amsrican Telephona and Telegraph Cospany. petition tor
L ng, CC Docket ¥No. 91-64, Notice of Proposed xule Making, 6
FCC Rcd 1689 (1991) ‘W policies and Rules Concarnin
Changing Long Diatance ers, Dockar No. %1-84, Raport
Oxdar. 7 PCC Rcd 1018 (1992 i ).
, & 7CC Rmad 3315 (1993) «

u NEPEM. ® ¥CC Rcd 6385 {1934).
't
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8. After the AT&T divesciturs, the Commission sought €O
encourage a competicive long distance telephone market. To that
and, the Commission gave significant weight to the argument that
the only way for non-dominant carriers to compate effactively with
the dominant caxrier was for all carriers to be allowed to market
their services with significant flexibilicty. As competition in the

. long distance telephone market has amerged, our experience in
balancing consumer protection concerns and IXC marketing
flexibility has evolved. Our initial dacision not to reaguire
written LOAs prior to a PIC change indicated to the industry our
willingness to allow IXCS to police their own marketing activicies.
Although wa still believe self-policing to be an integral consumer
protection mechsnism, Wwe cannot ignore tha very large number of
slamming complaints that consumers continue to submit to their
lccal phone companies, tO their state regulatory bodiss. and to
thia Commission.

9. For any competitive market to work afficiently, consumers
must have information about their possible market choioces and the
epportunity to make their own choices about the products and
services they Dbuy. glamming takes away those choices £rom
consumers. Slamming also distorts the leng distance competitive
market becauss it rewards thosae companies who engage in daceptiva
and misleading marketing practices by unfairly increasing their
customar bass at the expense of these companies that market in a
¢air and infbrmative mannexr. In light of the foregoing, we f£ind it
necassary to prescribe rules that we belisve will serve as an
jinformative and useful consumer protaction mechanism and an
important rule of falyr competition for the long distance telephone
industry, while recognizing the industry’s need for flexibility in
marketing services to consumars . ’*

A. The Minioun Resuizsments for IOM

10. We rsceived nearly unanimous support for our proposad
rule prescribing the general form and minimum content for an LOA.
As proposed in section 64.1150(8). we will require that the LOA
contain: (1) the subscriber’s?® ‘billing nams and address and each
telaphone number to be covarsd by the PIC change crdar; (2) » line
stating the subscriber’s decision to change the PIC from the
current intsraxchange carrier to the prospective interexchange

All commants and replies on all matters in this precesding WweTe
considered. In our discussion of the proposed rulss, howsver, we
highliight those comments rapresencative of particular arguments oY
positions ralevant to our decisions.

hd In this contaxt, the term «gubscriber® is umed because tha only
Mimvtm‘b.l qualified to authorize & PIC change is the talephons line
s criber.

S
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carrier; (3) @& acatement that the subscriber designataes the
interexchange carrier to act as the subscriber's agent for thae PIC
change; and (4) a scacament that the subscriber understands that
any PIC selection choean may involve & charge to the subscribex for
changing the subscribar s pIC.)” As stated in cthe NPRM. thase
provisions organize and restats the LOA requirements of the

o ‘and the W into one standard
rule. This sioplifie rastatemen: of current Commigsion
seqgquiramencs ragarding LOAs was met with general acceptance py the
commentars and thus will be adopted as proposad. Wa refrain from
prescribing spacific LOA janguage at this cime. We agree wich some
of the commenters that diffaring state requirements and daiffaerences
in the target market for individual promotional campaigns indicate
that IXCs may be bettex able to tallor the spacific language in s
way that clearly ipforms the copswner of the impanding choice. We
believe that IXCs can police themsalves in this matter given clear
guidance, and wa believe that these rules give that guidance.
Also, we agres with Sprint Communications Co. {Sprint) that chis
new rule and the exiscing telemarketing rules (Seetion 64.1100)
should be consintent. We therefore anand Section 64.1100(a) to
read as follows: °The IXC has obtained the customer’s writcten
authorizacion in a foxrm that maets the requirementg of section
64.1150, below."®

11. Nearly every antity choosing to comment on ths matter
supported our proposed prehibition of snegative option® LOAS .Y As
noted above, this type of LOA regquires a consuner to take some
action to AYRid @ PIC change. Because we £ind that such LOAs
_impose an unreasonable burden on consumers who do not wish to
change their PICs, we adopt the proposed prohibition. rurcher, we

o4 Appendix B, Saction 64.1150(a) (1) =(D), (5). % we will
iscuss proposed section 64.1150(e) (4} in paragrap -27, *“‘f&
That proposed section provides that an LOA contain language that
confirms ‘that the gubscriber undsrstands that only one
{nterexchange carrier may be designated an cha subscribexr’s primary
incerexchangs cerries for any one talaphone momber and that
selection of miltiple carriers will invalidate all such salections.”
In light of commantx anéd replies from enciries including Allgoar
Commuinication Serviges, InS. (Allnet) ., Amaritech Operating Companies
(Amaritech), Ganeral Comunicatioa, Ina. (cezx), ond GIL, we will
nodity mectioa 64.1150(e) to allew for the possibility of miiti~PIC

jurisdictions.
» NPRM, 9 vCC Red £088, 6887.
" The Public Utilicy Comaission of Texas (PUCT) contends that if the

language in sectien $6.11%0(e) °‘is intended t© proscribe the
negative check-ot? that sppaars on sond sweepstakes encriaes, the
PUCT Delieves this language is unnecesssry if the conbinatiocn of &
sweepstakas en 1OA on the same form is probibited.® Rven
though we are sdopting & ‘sepsrate or severable” LOA rule, an IXC
still might attempr to tashien a ‘negativa option® LOA on a sepacite
page. Thersfore, we will adopt the prehihition as pProposed.

AN ) STd SE06 Xdd 1%JY 82197 SB. ST NI
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.agree with the comments of Allnet that the proposed section might
be construed as somewhat vague. we therefore adopt some of
Allnet's suggested language and modify the provisiom to read:
rectars of agency shall not suggest or require cthat & subscriber
take some action in order to ractain the subseribar‘s current
intearexchange carrier.*®® ,

12. Although many commentars oppose any Camission-prascribed
LOA text, font, or type gsiza, nearly all coammsnters agread that
*f{a)t a minimum, the lettar of agency must bes printed with a type
of sufficient sire and readable typa to be clearly lagible and must
contain clear and unambiguous language. «11  Although we adopt these
general guidelines, we rafrain frem prescribing a specific font or
type size. Long distance talephone conpanies’ marketing campaigns
take on many different forms. . Their services pay be advertised in
myriad ways, and in myziad type sizes, depeanding on the advertising
medium and target audience.? Therefore, we will allow IXCs the
flexibility to dasign the LAA in a manner that is corplimentary to
their associated promotional materizl. Howaver, we will require
1.OAs to be printed with type of sufficient size and readable type
o be clearly legible to the consumer. This means that LOAs must
genaerally be © rable in font and size to their asscciated
promotional mater: al.® o

. The LOA sw s Sscarate or feversble DOcuBsnt

131. oOur proposal to ssparatce the LOA physically from all
proamctional materials has drawn both cemmants favoring it and
comments questioning it. Specifically, we proposed that *{tihe
letter of agency shall ba a separate document whosa sole purpose is
to authorigze an jnterexchange carrisr to initiate a primary
inceraxchange carrier change. The latter of agency rust be signed
and dated by the subscriber to the telephone line(s) requesting the
primarxry intarexchange carrier change. ... The latter of agency
shall not be combined with inducements of any xind on the same
document.‘* The opponents of our proposal argue that this proposed

iad pection 64.1150(e}.

u nepoud. saction €4.1150(e}.

n IXCs may advertize theix service offerings in magasines, nEwspARETS,
and on airline ticket jackats.

e For exanple, the use of "tine print® in che drafting of LOAs will be
prohibiced,

b Sectien $4.1150(b). (e).

7
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rule “may* be found unconstitutional?® and chat it "goes farther
£t han i s neceesssary’ t © protect
consuners £Yom alamming.}* Proponents of our proposed rule argue
that separating the LOA from inducements is necessary to ansure
cthat consumers will be clearly informed as to the actions they Aare
being asked to make.?’ In fact., some commanters contend we ao not
go far enough €O protect consumers .** in response to cthase
comments, wWe £irst address whether the Firsc Amendment to the
constitution® would permit us to require the LOA €O be & Eeparats
document. Then, Wwé address whether it 18 in ths public incerest
for us to adopt cthis requiremenc.

1-Wﬂm

a. Comments

14. Among the commenters op the First Amendment igsue, MCI's
argument is the most detailed. HCI argues that the proposed rule. -
ag written, may be unconnci.cutional because °{wlhere commercial
spaach L8 acourate -~ jrﬁ“ pot inherently misleading of deceptive

-- the government’s ablifty to regulate that speech is limiced.*?

MCI contends that *{a)ny court reviewing the proposed rules would
undoubtedly analyze their constiturionality by applying &
Commarcial Free Spesech walysis.*’  Under chat analysis,

maintains thar “a court would viaw the speech which tha proposed

. .

id

» Ses Comnents and Raplies of AT&T, WCI and One Call Communicacions,
Inc. (One Calll.

2 fea Comments ATET, MCI, ACC .Corporation (ACC corp.). and Lexicom.
Iinc. (Lexioom).

.

Comments of Sprint Cosomnications CO. {Sprint), Competitive
Telecorrunications Association (CompTel), and wisseouri PSC.

" Sfes Lotter fros T1linois Congressional Delegation. note 77. ARAXA
(Conaission should consider absalving consumers of a1l toll charges
accesand by unaucthorized oaxrziers}, and Comssnts of Southwestezn

8sll and NYMNEX (Cemmission should prascribe specific language for
1.0A). NAM {Cosmissicn should require thet all change ordars be
followed Dy written oontirmation)., and Pacific Bell snd Nevada Bell
(monetary penalty should ba iwposed on IxCs whosa ceomplaints
evidence 8 pattaxn of abuse). ’

" U.8.C.A. Const. Amend. 1.

#CI Commants at 10.
‘ , 44 3. . (1980} ) ( TS
Ceourt genarally cousiders commercial spe to sexpression
c and ics

related solel o ths sconomie interests of tha speakar
avdience®)s B 4 sard _af Bb g
PAKI .

Iz PoENy

-

s .- 5 U.S. »76)
YU E - " ‘oane, 113 8, Ct. 1792 (133
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rules intended to regulace as not inherently misleading®}’ because
*any atcendant advercising or markecing {attached to an LOA] can be
presented in a way which l& not mizsleading.*?® Therefore, MCI
argues, the combined LOA/inducemant cannot be inherently
nmisleading. Further, - MCI centends that cthe heart of cthe
Commission’'s coucern is directed not at eliminating inherently
aislaading speech but. rachar, at eliminacing potencial confusion
regarding the affect of the LOA form.’ Finally, MCI maintains that
*che Commission would have aifficulty showing that the ragulation
iz no more restrictive than necessary to meet the governmental
objective®? of sliminating customer *aonfusion.*

b. psgimien ‘

15. Notwithstanding WCI'S First Amendment Aarguments. the
rules we have adopted in this procesding meet the tests set out by
the Supreme Court for permissible government regulation of
commercial speech under the First Anendment. First of all, the
rules adopted in this proceeding do not prohibit any spaech,
commarcial or otharwise. They meraly requira that the carriers’
method of delivary of that speech not confuse or mislead the
consumer. The rasccrd in this proceading is replets with comments
supporting our conclusion that the present practices of many
carriers have confused and misled thousands of consunars into
thinking they ware participating in soma type of activicy other
chan switching thelr long distance cazrrier, whea, in reality, they
were doing exactly that. The ragulations that we are adopting are
designed to minimize this confusion by requiring that the language
.0f the LOA ba clear and unconfusing, contain specific information
.that will assurs that the gigner of the LOA can understand axactly
what he or she is signing, and separate the LOA fxom any
promotional materials 8o that the consumer is more likely to be
able to diffarentiate commarcial incentives offexad by the carriers
from the actual compitment to changing his or her primary
interaxchange carrier. .

16. The Supreme Court has held that the govermment mAY ban
forms of communication more likely to deceiva the public than to

inform it. WW
W. <47 U.8. 557, 561 (1980). We have tried €6 narrowly .

design our regulations to eliminate daception and yet still permit

n u'

111 m‘

w IQ. at 10 (citing NERY at 5).

i I4. ac 1.

u This is evidanced by the largs vuluma of complaints received by thi

Coxmission, LECS and scate regulatery podies. fFas nots 2, ADLES-
]

.
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the free flow of information.

17. Tha Suprema Court also has held that it is permissible to
use some restrictions on the time, place, and manner of commarcial
spesch provided thac they are justified without referance to the
content of the .regulated speach, that they serve a significant
governmant interest, and that in so doing they leave opan ampile
alternative chaannels for the ‘c,ommnicucion of the information.

Inc.., 4 U.S. 748, 771 (1876). e rules we AQOpPt harxe  are
restrictions in the manner of delivery and meet all of the
reguirements set out by the Suprame Court. Specifically. we are
rescricecing only the manner in which the material is presented: it
must be clear and not confusing, it must {nclude encugh information
to parmit the customer Co know what he or zhe is doing by signing
the document and who his or her leng distance carrier will be. and
{t must be separate or severabla from other commarcial incentives.
As for a significant governmental interest, the very process of
designacing a primaxy long distance carrier has been established by
this Commission as part of the process of providing options to
conaumers in choosing their interexchange sarvices. We created the
LOA as a method for assuring that the consumer’s choice was honoxsd
and to protect the consumer fyom unauthorized changes. The sheer
volumae of complaints cthat we and the states have received
demonstrates that there are still some flaws in the systam was have
designed and chat there is need for refinaments to provide
protection to the consumers from the pressnt practices that have
led to s¢ many unauthorized conversions. Second, we are not
.prescribing specific language eithar in the LOA or in &y
promotional materials; rather we are specifying the minimum
infoyrmation that an LOA must includa and have placad no
restrictions on any prometionmal materials.”’

18. Finally, as indicated above, we have chossan the method of
regulation that laast impinges on the carriers’ free choices of how
to promote their mervices. We .E; ggg proposing to restrict IXCs’
use of theiy promoticnal materials, but merely are spacifying that
they be separate or severable from the actual document that
authorizes a PIC change. Carriers are free to use whatever
promotional materials thay choose, and whatever avenues for
distribucion of thoss promotional materials that they choose. All
we are requiring is that they comply with our mninimal rsquireament
that the actual document authorizing a PIC change ba saparate oY
severable from the promotional materials so that it is clear to the
consumer that signing that document will do just that. Our goal is»
to minimize deceptive promotional practices and still permit the
consumer to be informed about her or his choices.

» 38 para. 10, gyora. and paras. 18 and 24, infica.
10
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2. publip Ipterast Congidecacisns
a. COMBSRES

19. Ganerally, consumer groups, state regulatory bodles,
local telsphone companies, some IXCs, and some intersexchange
resellers SUPDOrt OUr Proposal to separate the LOA from prometional
macerial,’ while most facility-based IXCs and sone resellers oppose
this measura.! The proponents stresa that this provision, above
all others, will ensure that consumars will be fully and clearly
informed as to the action they must take to affect a PIC change.
sprint contends that “‘combining thae LOA with promotional
inducements, such as a vacation contest, tha endorsement portion of
a check that can ba cashed by the consumer, ets.. has the potential
for outright deception, or at the very least for leading to
uuu:xc:nunungl be'}fc‘n qonpug_ognp_d_‘:a_r;!g_t_q_.w LUDS €taces that '‘the

—_ __10A should 6 be iide. .ﬁLa‘a‘puupos&..od\ar than so desi_éh;'cct't-he end usRT's

. G} ) wether AERerTs B
a‘i’é’“&hk&‘%ﬁhn&r’?&xum ac:ﬁaaes should be handled via
documents physically saparate from the LOA"S and that *this should
eliminate customer confusion about the purpcse of the LOA decument
itself. ! Consumer Action °“strongly agree(s] thac the LOA needs
to be on a separate piace of paper that is independent of any
inducemancs such 88 & check or contest entry form. e$¢  Consumer
Aution asserts that °(a) consumer’s focus needs te be on the LOA
and its implications** and that *l[clombining it with inducements
does nothing but confuse and mislead." ¥

20. Other commenters take a contrary view, however, arguing
.that this proposal is overbread. AT&T argues that ° [t1ha proposed
rule absolutely barring cembined LOA/inducemants goes far beyond
what is pecessary to protect telephone subscribers from aduses Or

» ror exazple, Consumer Adtien, NY Publioc Service, Sprint. KYNEX, and
LOBS Communications., Inc. (LDDS) all supportsd this provision.

» for exarple, ATAT, MCI, and Touck 1 Ine, & Touch 1 Cammmications,
tnc. (Touech 1) oppoaad this provision,

0 Sprint Commants at §.

“ LD0S Cacments at S.

P 4.

1) 24.

b Consumer Action Cemments at 2.
4.
24-
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daception, and would impose serious hardships on both consumers and
IXCs."4?  AT&T further contends that thase problams would be cured
by the Commission'’s «companion proposals in this docket regQuiring
that LOAs clearly and unambigucusly set forth in a legible typeface
all of the Commission’s prescribed disclosures."? MCI argues that
*[c]hese proposals go far beyond the slimination of sharp practicaes
because they would unfairly impact the legitimate markating

practices of many carriers.** America‘s Carriers
Telecommunications Aassociation (ACTA) asserts that *promotions are
a useful marketing tool that are favoraed both large and small

carriers. However, it is the smaller carriers that will be most
impacted by the required separation, for such carriers do not have
available to tham the alternatives of massive advercising campaigns
on radio and nationwide television.**®

b. pagisica

21. Based on our investigation of consumer complaints
concerning LOAs, we find that abuses have occurred and continue to
occur at an increasing zate. Nuch of the abuse, misrepresentation,
and consumar confusion occuxrs when an inducemant and an LOA are
cembinad in the same documeat in a deceptive or nisleading manner.
These complaints generally describe apparently deceptive marketing
practices in which consumers are induced to sign a form document
that does net clearly advise the consumars that they aie
authorizing ,a change in their PIC. As we have described above.
consumars have complained chat the "LOA® forms wers *disguised- as
contest entry forms, prize claim forms, or solicitations for
charitable contributions. The characteristic common to all of
chase marketing practices is that the inducement is combined with
the LOA and the inducement language is prominently displayed on the
inducement/LOA form while the PIC change language is not, thus
leading to consumer econfusion. .

22. We belisve that consumers and industry slika should be
clearly informed am to what will be expacted to authorize a change
of a consumer‘'s long distance telephone service. Our experiance
indicates that for fair competition teo continue, consuners st
have clear and unambiguous information about the actions and the
chojces they are being asked to make. Although we think that a
consumer may reascnably choose to change long distance talephons
sarvices because of a carriex’'s inducements, we are troubled by tha
nunbar of consuners nationwide who aras not given the oppertunity to

0 " AT&T Commants at 12.
“ 8. at 1).
b MCY Coxsoemts at 3-4.
b ACTA Cormsencs at J.
12
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make that informed choice because they are deceived by an LOA thac
is disguised as a contast entry, prize claim form, or charitable
solicitation. We believe that the only way to ensure chat the
consumer can. always make a truly informed choice from now on is to
require that the LOA be a ssparate or severable document .3 The LOA
must therefors bs a separate document or must be severable -- for
example, attached by perforations that, when torn out, contains
only autherizing language. Under this requirement, no IXC will be
able to mix its promotional materials with the LOA in a deceptive
ox confusing manner.

23. Although this rule may require -some IXCe to change
cartain details in thair use of such promotional tools, we do not
beliava that our rule will seriously affect the basic affect and
function of the IXCs’ marketing campaigns. wWith regard ¢to
charitcable solicitations, or contest and sweepsatakes entries, IXCs
can aimply use their promotional matarials to sncourage consumers
to gign the LOA. For example, it is conceivable that an LOA might
be in the form of a postage-paid postoard attached along the *inner
spina® of a magazine facing the IXCs' advertisement touting its
swrvice and inducements. It is alsc conceivable that an IXC might
usa a postage-paid postcard LOA that is initially atcached to an
airline ticket djacket by a perforated edge. The promotional
materials and inducements would be relagatesd to the “jacket”
portion of tha airline cticket Jacket and the LOA, a separats and
distince form, could be tora from the ‘jacket® portion and mailed
separately. Finally. thosa IXCs using ‘one-page® promotional
materials could amploy a variation of this spproach. They could
_use & single sheet with the IXC‘'s promotional inducemants on the .
top portion of the sheet and a separable postcard LOA on the
bottem, initially . attached to the sheet Dby perforations, but
ultinately detachad from the shest and mailed. If our rules are
followed and the LOA is properly captioned, consumers should be
clearly informed as to the action they are being askad to take.
In light of this discussion, we believe that the benefits gained by
better informed consumers outwaigh the possibilities of =lightly

_ decreased marketing flexibility that some IXCs might expsriance.

24. ¥CI mistakenly congtrues our proposal as unreasonadbly
restricting the use of their promotional materials. NMCI argues
that -~(w]ithout defining impermissible 'inducemsats, ® ic s
impossible to distinguish between legitimate camxercial incentives,
as distinct from deceptive practicas that ought to be prohibiced.
If the Commiszion is sesking to foreclose all promotionsl materials
or advertisements used with LOAs, ics propesal is too sweeping. "

“ As discussed in paragraphs 25 and 26, Ainlra.. we maks a liniced
axosption to this ganeral ‘separate or sevarable document® rule ia
our handling of *PIC change® checks.

bad NMCI Comments et §.
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Contrary to MCI‘'s agsertions, we are in no way prohibiting the use
of marketing campaigns that include contest OF swaeepstakes entries.
charitable solicitations, or checks. We are merely taking cthe
limited, necessary step of separating the Cowmisaion-?r.scribod
authorizing document from the commercial inducemencs.* We take
chis action bscause thousands of consumers have complained to us
and tens of thousands more have complained to thair LECs and state
regulatory bodies that when they enter the contests, claim the
prizes, or respond to the charity solicitations employed by some
IXCs, they did not intend to switch their long distance carriers.

25. we do, however, bslieve a limited exception should be
made for PIC change checks. - Although scme IXCs have used chacks to
miglead and deceive consumers to changs thair PICs, we recognize
that other IXCs use checks in their marketing campaigns in an
appropriate and non-misleading manner, which have resulted in
minimal consumer complaint. AT&T and NCI assert that their "“PIC
change" checks are clear and unambiguous and clearly -inform the
consumer that signing such a check will raesult in a PIC changs.
Both companies claim that their marketing material accompanying the
check also informs the consumer that signing the check will result .
in a PIC change. Both companies also cite the absence of consuner
complaints against their raspective check marketing strategy as
evidence that this form of marketing should not be prohibited by
our "separate document” LOA proposal. ™

26. We are persuaded by the arguments of AT&T and MCI,
notwifhstanding our negative experience with some IXCs thac
dacaptively use checks to market thair sarvices. In an effort to
narrowly cailor our requirements, we find that the checks thac some
carriars, such as AT&T and MCI use as LOAs can be excepted from our
“saparate Or sevarable document® raguirement. Generally. such
checks contain only the required LOA languaga and the necessary
information to make them nagotiable instrumants (bank account
number, payee's name, amount, etc.). When an °*inducement® chack
doas not contain additional promotional information, we think that
it 1ig unlikely that consumers will be unable to discern that the
primary purposs of the check is to authorize = PIC change.

ically, a "PIC change® check from these IXCs contains a banner
title that reads "fndorse Check to Switch to ...* or “"Endorsement
of this Check Switches Your Long Distance Sexvice to ....° Indead,
a survey of the consumsr complaints that we have received revaals
that these checks ars seldom the source of actual unauthorized

Lol This actien is a far less reatrictive alternative than requiring the
LOA and promotional matsrial to be in seaparste envelopes. 8%
' Comments of Southwastern Bell.

b Seq Cammaonts of ATAT and NCI.
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convarsiens.’ To ensure that guch checks do not mislead or confuse
consumers. we shall require that a valid LOA/inducement check
contain only the reguired LOA language and the necessary
- information €O make it a negotiable instrumsenz., and shall net
contain any promoticnal language or material. We regquire carriers
to continue to place the required LOA language near the signature
line on the back of the check. In addition, we shall require that
carriers print. in easily readabls. bold-face type on the front of
the chack, a notice thar the consumar is author zing a PIC changa
by signing the check. Wa think that this additional safeguard.
along with all other reguirements applicable to LOAs," will ensure
that consumers Aare not confused or misled when carrierz use
induceament checks as a marketing tool.¥ :

27. We want to emphasize that thix provision should reduce
complaints against most IXCs because consumars should be on clear
notice that they are changing their long distance telephone
service. Further, consumars and this Commission should, under thig
regquiremant, be better able to identify intentionally misleading
practices. IXCs should easily ba able to fashion LOAs that will be
unlikely to engender complaints and theraby come under Commission
acruciny. We see serious problams with less specific LOA
requirements that, under the guise of parmitting more marketing
*flexibility,* would effectivaly requirs us to scrutinize many,
perhaps most, LOAs in response to consumer complaints, as is now
the case.’S Such a result would, we think, be much mera intrusive
than our new rule, which should remove most LOAs from the realm of
dispute. Therefore, we adopt the rule to reguire the LOA to
consist of a separate or severadle document -- that is, a document
containing the minimum language reguired to authorize a PIC change
ag deacribed in Section 64.1150(e), printed with a type of
sufficient size and readable typs to be clsarly legible with ne

b However, we have received sevearal informal cosplaints objecting to
the ume of chaecks for this PUXPOSS, even Lhough ne unautherited
conversion has actually caken' place.

» In other words, checks that are used as LOAs bust satisfy all
reguizeasnts applicable to LOAS.
L Wo will axercisa cur discretion in making any furthar axceptions to

our “"separate or severable document® rule.

had We ancourage entities such as LECs to taks additional steps that
night help reduce slamming in their service areas. The California
POC mtacas, and ATAT acknowledges, that Pacific 3ell has "an option
for their cuscomers known as a (PIC) freeszs. Under this option the
custoner muat contact his local exchange carrier in ordar te change
his long distance carrier. IXCs are not allowed to act as
Agants.... [Pacific Bell] wusually mentienis] this option to
cuscomers once they have been slarmed. One 1dea is to have LECa
provide customars with this option before thay have been slazmed.®
California PC Comwancs st ¢~3. -

15
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inducements. We believe that this requirement will prevent certain
current deceptive or confusing marketing practices. while
racognizing the need of the industry for flaxi{bility to markel
ICWY:.‘ to consumers.’!

cmmm_w
1. The Cazzier Mamed op the LOA '

2686. In the NPRM., we sought comment on whether LOAs should
contain only the name of the carrier that directly provides the
interexchange service to the consumer. Wa racognize that there may
be more than one carrier technically involved in the provision of
long distance service To a consumer, For axample, there may be an
underlying carrier whose facilities provide the -long distance
capacity and & resale carrier that actually sets the rates charged
to the and user consumer. In soma cases, there also may be a
carrier that acts as a billing and collection or marketing agent.

29. Most commenterx agreed that only the name of the IXC
aetting the consumer’s yrates should appear on tha LOA. Some
resellers opposing this regquirement claim that some consumers will
not give them their business because the consumers want their
talephone sexvice handled by & large carrier. These commenters
argue that allowing the small IXC reseller to use the name of the
largar underlying carrier is not confusing te consumers and is
necessary to0 bolster consumer confidence. Based on numesrous
consumer complaints, we conclude that it is in fact confusing to
consumers for an LOA to contain the name of an IXC that is not
providing service directly to the consumer. Because our rules only
affect the LOA and not promotional materials, small IXCs may choose
to use those materials to promote their affiliacions with larger
carriers in order to gain greaater consumer accaptancs. The LOA may
not be used for such a purpose, howavar. Thersfore, we will only
permit the name of the rate-satting IXC on tha LOA.%

30. In a related mattar, several LECs have i{nformed the
Commission., that in some cases where the reseller sets the rates,
consumers may be confused because the name of the underlying,
facilities-based IXC may appear on tha consumer‘’s bill. BellSouth
Talacommunications, Inc. (BellSouth) states that °®currasntly the
giovidcr of interexchange service named on a customar's telaphone

11 rendered Dby BellSouth 4is determined Dby the carrier

L The rule adopted hers weuld, for exxmpls, pxohibit tha use of forms
: that combine LOAs with the language of contest entries, prize claiamg
and charitable selicitacions. :

1ad We madify the preposed Section §4.1150(e) (&) to accommodate this and
the multiple PIC issua, paragraph 32, infza.

16
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{identification code (CIC). CICs are issued by Bellcore to
facilicy-based IXCs. Thus, BallSouth has no present capability Zor
bill i{dentification of companies which market to end users bu: do
not own transmission facilities and do not have a CIC. Juech
capability could be achieved through the craation of a coiing
‘systam toO nni%p and maintain pseudo-CICs for non-facility-based
IXCs, "% Although BellSouth statas that it mighe be abls to
institute such & systam within & year. Psllfouth asserts ctha: a
national system of cods administration and maintenance is

preferred.

31. We recognize that consumars may be confused if after ey
agree to switch thair long digtanca service. the nama of mome c=-er
IXC appears op their bill. We expect all IXCs that do not have &
CIC to explain to their new customsrs that another IXC’'s nane =ay
arge~pucs Sl 097 TRISULL LY we Tt TET L oain, W it . 2gU
and maintain pseudo-CICs for non-facility-based IXCs. We defaz a
full examination of thig issue to another proceeding.

32. Finally, cestain commenters have informed the Commiaxz.on
that the jurigdictions they oparate in either allow for two prizary
interexchange carriers ("2 PICs*)® or will likely allow "2 Plls®
in the near future.® 7Typically, these jurisdictions allow f:r a
separate inter-state IXC and an incra-stace 1IXC.* Consumers -ay
choose an IXC to provide tham with either inter-state gmervice,
intvi-state service, or both. Our proposed Section 64.1150(e) )¢
doss not contemplate such a scenaric and tharefore we will mos.fy
the ruls provision te accommodate 2-PIC jurisdictions as foll:ws:

{The LOA must state] that the subscriber undersctands chat.
only one interexchange carrier may be dasignated as the
subscriber's intearstate primary intezraxchangs carrier for
any one telephons number. To the extent that a
jurisdiction allows thea selection of additional primary

« Conmsntcs 0f MellBouth ac 2.
4 2su Commants and Replies of Allnet, Ameritech, OCI and OTE.
“ fizg Reply Caonments of Amaritach at 2,

In ths case of GTE Hawaiian Telephons Caxpany Incorporsced ITE

awaiian), the choices eatail an 4internatiensl ousrrier aci a
interatate (mainlend United States) sarriar. OTE Cesmancs at )}

« The proposad Section 64.11%0(a) (4) mtates *,.,.that ths subscoider
understands that oaly one intersxchange carrier way be designatel as
the subscriber’s primary intesrexvhange caxrier for any one taleroonas
number and that selsction of multiple carriers will invalidate all
such selectioms....*

17
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interexchange carriers la.g., for intrastate or
international calling). the letter of agency must contain
separate statements regarding those choicas. Any carrier
designated as a primary interexchange carrier must be the
carrier directly setting the ratas for the subscriber,
One intaraxchange carrisr can be both a subscriber’s
interstate primary 4ncerexchange «carrisr and a
‘s‘uhncr.tbcr‘ s intrastate primary interexchange carrier....

We note that the rule provision will, in effect, continue as
originally proposed in those jurisdictions that do not recognize 2-
PIC, which at the adoption of these rulas represents the vast
majority of the jurisdictions in the United Btates. This rule
provision should, however, be flexible encugh to accommodate any
new 2-PIC jurisdictions {n the future.®

2. Busipass vs. Residencial rresubscxiptiocn

33. The Commission socught coemment on whether business and
residential customars should be treatad differently with respect to
our LOA regquirements. Unlike the situation with many residential
customers, LOA forms sent to businesses may not be recsived and
procassed the person authorized to order long distance service
for the buginass. In such a situation, avan an LOA that is signed
may result in an unauthorized change because the person who migned
the LOA had no authority to do so. MNost commentars contend that
businaess and residential custorers should bs treated the same, “as
long as the reguirements &re reascnable for both types of
customer.* One of these commanters contends that

if an LOA i3 clear and legible, it should not be subject .
to different rulas based on the type of service provided.
Carriers may have legitimate business reascns to combine
marketing campaigns for different kinds of services, and
may hot even be able to distinguish batwean business and
residence lines (e.g., whers a business opsrates from the

homa) . %

Purcher, some suggest that a line be included on both the
residencial and the business LOA that indicates that the  person

Bection §4.1150(e) (4).

s " we will alliew she inclusion of both the incer-scate PIC and che
intra-state PIC on the sama LOA. Each PIC naxed must be the rate-
setting IXC for its service ares. :

o Cosmants of ACC Coxp. at 6.
» xd.
Y]
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signing the LOA is the person authorized to order sexvice.”™

34. We ars persuaded that there should be no distinction
betwesn business and residential customers with respect to ocur new
LOA rules. Further, we do not believe it necessary at this time to
require a line on tha LOA indicating who is qualified to authorisze
a PIC change. This may be an addition that a prudent IXC may
include on an LOA. becauza it ramains tha responsibilicy of the IXC
to detarmine the ::o.ponsibh party 4n such a contractual
arrangement. The validity of an LOA will continue to depend on it
having been signed by a person authorized to make the

presubscription dacision.
3. consumer Liabilicy JEsuas

3. In the NPRM, we asked whether any adjustments to long
digscancs telephone charges should be made for consumers who are the
victims of unauthorized PIC changes. specifically; we asksd
whether consumars should ba liable for the long distance telaphone
charges billed to them by the unauthorized IXC and if so, to what
extent. We sought commant on whether consumers should ba liable
Ser: (a) tha total billed amount from the unauthorized IXC: (b} the
amsunt the consumar would have paid if the PIC had never bean
changed; or (¢) nothing at all. .

36. @The majority of commenters support option (b), the
*making whole®* approach. These commenters contend that consumers
should be liable to the unauthorized carrier for the amount they
would have paid if tne PIC had never been changed. Consumar
groups, some state regulatory bodies, and some local telephone
companies argue that the only way to stop slamming is to deny the
*glammer® xevenue and the only way to do that is toc absolve
consumers of all billed toll charges from unauthorized IXCs.”™ 1In
additicn, the Illincis Congressional Delegation has expressed its
concern “that many long-distance customers that have experianced
this unauthorized switch in thelr service arse forced to pay for
services they did not orxder or knowingly approve.*™ It has asked .
the Comnission to *"examine the possibility of propozing a rule chat

b Commanta ¢f MAMG at 8.

n Commants of Consumar Aation, New York Public Service and
thevantern Ball.

n teacter from Ssnator Carol Hoseley-Braun, Sesnator Paul Eimon,
Reprasentative Glenn Poshard, Representative Cardiss Collins, *
Represantative Jerry <Costello, Reprasentative Richard Durbin,
Representative Lana Tvans, Representative Luis CGutierzes,
Rapresentative Mel Reynolds, :;y:umuctv. #illiam Lipinaki,
Representstive Dennis MHastare, Repreaentative Zidney Yates to
?;cdxg.,sme. .Chairman., Federal Communicacions Coammission, Januaxry
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will allow victims of ‘'slamming’ ve forfeit responsibility Z-r
charges billed by the long~distance company which switched the:ir
acwgco without proper authorization.=? Opponaents of forgiving sll
charges argue that such a policy would lead to consumer trauvd :n
that it “would provide the unscrupulous with an incentive te claim
wrongful conversicn in order to aveid payment of legitimate 1-=
digtance charges."’ They claim that such a policy *"would a5zc
impose undue penalties on carriers that had converted A consumar o
their service in goocd faith only to f£ind that the spouse or &
relative from whem they had received authority for the PIC chaznze
was not actually ampowered to grant that authority.*”

37. Despita the compelling arguments of those favoring tcsal
absocluction of all toll charges from unauthorized IXCs, we are oot
convinced that we should. as a policy matter, adopt that optior at
this time. The *slammed* consumer does receive a service, e-en
though the service is baing pzrovided by an unauthorized encizy.

The oconsumar axpecta to pay the original rate to the original IXC

for the service.” Except for the time and inconvenisnce spent in
obtaining the original PIC, consumers are not injured i1f chair
liability is limited to paying the toll chazrges ey would hae

paid to the original IXC. We recognize, however, that this may nst
ba cthe best daterrent against slamming. Same IXCs engaging in

slamming may not be decarred unless all revenus gainad thro:;h

slamming is denied them. We will investigate future glamming caras
with the question of consumer liabilicy in mind. At this time, we
believe that the equities tend to favor the *"make whole® remedy and
therefore support the policy of allowing unauthorized IXCs -o
collect from the consumer the amount of toll charges the consu=ar
would have paid if the PIC had never besan changed. We axpect all
unauthorized IXCs to cooperate with consumars in the presar

settlement of thase charges. PFailing this, through tha complaix

Process, wa will prohibit unauthorized IXCs fram collecting m:ce

than tha original IXC’s rates. However, wa recognize that :f
“slamming® continues unabated -- parhaps through abuses in araas
other than the use of the LOA -- we may have to revigit to.s
question at a later date. ;

38. We also askad the public te corment on the effect tzat
unauthorized PIC changes have on optional calling plans and -3¢

” n.

v £84 Comments of MIDCOM Communications Ine. (NIDCOM) at 132.

”» n_

* Of course, this assumes that the telephone service is corparakle L

a1l relevant aspecta. A slamwed consumar |y have a cause of act:on
through the Caommission s complaing Process to raduce the amount peid
to the unauthorized IXC {f the service of the unauthorized IXC is
denonstrably inferior t¢ that cof the eriginal) IXC.
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consumers enrolled in them. In cases of unautherized PIC changes,
the consumer may not be aware of the Change for at least one
billing cycle. Often, these consumars continue to pay a flat,
minimgm monthly charge to their previous carrier for a discount
calling plan dugito the fact that they are no longer presubscribed
€0 that carrier.” Most commenters agree that consumers should not
ba liable for éptional callmf plans {f they are neo longer
connected to their original carrier, but severa] differ on exactly
how the consumer should recoup their loss. Most commentars contend
that che consumer should aimply be absolved of all calling plan
liability fxom the moment the consumer ia slammed. ™ Several
commenters contend that the original carrier should bill cthe
offending carriar for the lost revenue.” Soma comnanters suggest
that however it decides to handle consumer liability issues. tha
Commission should not expect LECE to rasolve consumer/IXC

disputas.*

39. We agree with the majority of ceommenters that the
squities strongly faver absclving slammed consumers from liabilicy
for optiocnal calling plan payments. It is reasonable that
consumars should not have te pay for servicas they cannot anjoy in
the manner they had contemplated. For example, consumers that only
receive discounts on their raxidential telephone' sarvice as a
benefit in return for optional calling plan premiums should not
have to continue to pay those premiums if their reaidential
telephone, service is slammed. However, there Ay be cases where
consumers receive benefits in addition to their presubscribsd
telephone service discounts, such as the use of a domestic or
internacional *calling card,”® not agsociaced with a presubscribsd
telerhcne number. 1In such cases. consumers should be liable for
some calling plan payment even if the presubscribed service haz
been changed, as long as those consumers are clearly informad upon
initiation of the optional calling plan. Consequently., we will not
allow IXCs to collect optienal calling plan premiums for slammed
consumers, unless the IXC has stated clearly in {cs cariff that irs
Prasubscribed customesrs are liable for calling plan premiums in
compensation for benefits in addition to the customar‘s
pPresubscribed servics, even if the prasubscribed service is

” These consumers may still access the previous IXC’s long Aistance
séxviea by using an sccess sode or through the use of *oalling
cards® issued b{nm IXC to tha consumer, but it is uniikely chat
Rany consumers intend to LSe 4n optional calling plan only in this
manntar,

” .’l.l. Coanants of Southwestera Bell, Naw York Public Service and Hertz
schnologies. Ina. (Merce Tachnolegias). .

” mc?\a:mnu of NIDCOM, Telecommmications Resellers Association ang

” 288 Coumants of Pacific Bell end Nevada Bell and OTE.
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changed. The IXC will be required to give Prior notice to ics
Customers regarding its additional benefits and itg compensation
expactations through its tariff and its customer service material.

4. Pullv Translated LOAs

40. The non-English speaking populatioen represents a growing
markat in this country that IXCs are targeting for thair domesstic
and international business. Some of these consumers have alleged
that the non-IZnglish versions of the LOA do not contain all of the
text of the English versions of the LOA. As a result, material
portions of the LOA are in only one language. typically Eaglish,
which the non-Inglish speaking consumers may not fully underscand.
We sought public commant on whethar we shoulad adopt rules to govern
bilingual or non-English language LOAs. gSpecifically, we asked
whaether we should require all parts of an LOA translated if any
parts were translated. The overwhelming majority of commenters
scated that we should adopt such a rula. We agree that such a
regquirement is nacessary to ensure that all consumers can aake
informed choices. Therefore, we require all IXCs that choose te
translate any part of the LOA to translate all parts of the LOA and .
consequently, we adopt Section 64.1180(¢).%

S. QA Title

41. : Consumer groups, atate ragulatory bodies, and resellaers
contand that a consumer may be lass confused and more informed if
the LOA is titled in a more understandable style.®® ror exarple,
commanters suggest titling the LOA document: °“An Oxder to Change
My Long Distance Telephone Service Provider,* *Application to
Change My Long Distance Cempany,” or *Order Form te Change My Long
Distance Telephene Service.® Although we will not prascribe a
particular title for the LOA, we agree with these commenters and
s:rgngly suggest. that all IXCs use a clear, easily understandablae
title.

€. Seusumer-Initisted Calls

42. Finally, we asked the public how consumers have been
affected by the IXC marketing practice of *encouraging® consumaera
to authorize a PIC change when they call an IXC’'s business number
for other reasons. Typically, ths consumers, in Tesponse to an

? We intend thac all of our rules and policies adopted in this
proceeding apply to bilingual or non-English LOAS as wsll as
English-language LOAs.

L If any portion of a lettar of agancy is transiated into another
language, then all portions of the letter of agency must be
translatéd into that langusge.

“ d2e Comments of Consumer Actieon, New York Pudlic Service and ACTA.
22
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advertigement, are just r'lqu"ﬁinc ganeral information about the
IXC and do not intend to initliace a PIC change. We are persuaded

U, AT A PR Guu T LI T b O - 1 AT TIRERS AHTTNE T yond

commanters, however, argue that because the IXC does not initiate
the call. the PIC order is not generated by telamarketing and,
thus, the ordar verification protections in Sectien 64.1100 of ocur

. yrules should not apply.* Those coxmenters fail to explain

adequately why a consumer who initially places a call to an IXC's
businass numbar, presutably searching for infermation. should
benefit less from rules designed to curb daceptive practices than
the consumar xecCeiving a call from a tealamarketer. We are not
convinced there iz enocugh of a difference lhetween the twe
situations as to justify such vastly different treatmsnt. We agres
with Consumsr Action that conzumars “responding to a 30-second
televigsion ad ... calling to get answars tc Questions ... are as
subject to uwnauthorizaed conversion as a consumer who was called at
home.*Y we also agree that upon adopcion of our rules, some "IXCs
mAy switch from mailing inducement-laden LOAs to mailing marketing
Pleces in which a consumer is urged to call ar husiness numbder in
order to raceive a promised inducement’’’ whare *f{a)n unsuthorized
conversion could easily take place on such a call.*®® <Therefore.,
we will extand PIC verification procedures to consumur-initiated
calls to IXC. business nurbers.

4

7. Rresxption of Scata Iaw

43. Although we did not seek comment on the matter, some of
the resellars urged the Commission to preempt inconsistent state
law with ragard to *slamming.*" - These commenters generally argue
that “[tlhe Commission‘’s LOA requirements ahcuid be . applied
nationwide and the individual states should not be allowed to
impoze their own 1L.OA requiraments in addicion to those of the
Commisgion.*’® Nona of these commentars, however, cites specific

-8tite ragulations that warrant federal preamptisn. At most, ACTA

asserts that “two state public utility commissions, Florida and

South Carclina, ... ¢t -rently have en~going proceedings concerning
s ¢ Comaents of Touch 1, GTT and Coasumar Action.
" Xne Comnants of ATAT at 22 and MCI at 4.
" Jga Coomants of Consuser Actien at 3-d.
[ o4 n‘
* i
» Jss Comnants ef ACC Corp., ACTA and Ons Call.
bl Communts of Ona Call at 3, n.12.
a3
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.the rulas for consumer selection of interexchange carriers.""
Until and unless we receive specific allegations of specific scate
statutes that warrant federal preemprion, we cannot consider or act
on these comunanters’ requests for federal preempticon. We note that
the record shows that state action regarding “slamming® &ppears to
be consistent with our own. Therafore, we decline ac this cima to
preempt any state law ragarding the unauthorized conversion of
consumer’s long distance sexrvice. wWe will consider specific
preemption questions on a case-by-case basis.

IV. REGULATORY FLEXIBILITY ACT FINAL ANALYZIS

44. Need for Rules and objective. We have adopted rules
dasigned to protect consumers from unauthorized switching of their
long distance carriers and tO ansure that cansumers are fully in
control of their long diactance service choices.

45. Imsues Raised by the Public in Response to che Initial
Ragulatory Flexibilicy Analysis. No comnants were raceivad
specifically in response to the Initial Regulatory Flexiblilicy
Analysis.

46. Alternatives that weould iessan impact. We have
considered alteznatives suggested in che recoxrd and have found that
they would net be comparably effective. Small entities may fesel
some ecanomic impact {n additional printing costs because of thess
new letter of agency requirements. Because the rules will not cake
effect for sixty (60) days, we believe all IXCs, large and small,
will have sufficient advance time to ravise and print new LOAS.

)

v. CONCLUSION

47. In this Report and Order, we have adopted rules claarly
delineating what must ba included in an LOA document and, aqually
important, what may not be included in an LOA documeant. Thess
rules are intended to limit the contents of an LOA documant so that
its scle purposa and effect are to suthorize a PIC change. The
proposed rastrictions should aliminate consumer confusion about the
intent and function of the LOA. Fureher, our policy decisions
should further clarify our positien regarding other *slamming”
isaues. We wish to make clear that although our svolucionary
approach to the ‘“slamming* prohlem has generally pesn one of
regulatory rastraint, we will nat tolarate continued abuses against
consumaers and may revisit this question if wazrranted.

48. The proposal contained herein has bean analyzed with
respect To the Paperwork Reduction Act of 1980 and found to izpose

4 Commants of ACTA atv 1l.
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new and modified third party reporting requiraments on the public.
Inplementation of any new or modified requiremsnt will be subject

e: approval by the Office of Managamant and Budget as prescribed by
the Act.

VI. ORDERING CLAUSES

49. Accordingly, IT IS ORDERED, pursuant to Sections 1, 4(1),
4(3j), 201=-205, 218, and 303(r) of the Communicationa Act of 1934,
as amended, 47 U.8.C. § 151, 154(4). 154(j), 201-205, 218. 303(x).,
that 47 C.F.R. Part 64 is amended as set forth in the Appendix B,

. 50. IT IS FURTHER ORDERED, that the Chief of the Cammon
Carrier Buraau is delegated authority to act upon matters

pertaining to implementation of the policies, rules, and
requirements set forth herein. . .

§1. 1IT IS FURTHER ORDERED, that this Report and Order will be

effeccive sixty (60) days after publication of a summary theraeof in
Federal Register.

FEDERAL COMMUNICATION COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A

Commants riled

ACC Corporation
- Allnet Communication Services., Inc.

America‘s Carriers Telecommunications Amsociatien
AT&T Corp.

Communications Telesystems International
Conmpetitive Telecomnunications Assaciation
Consumar Action

Florida Publie Service Commission

Frontier Communications International Inc.
Geaneral Communication., Ime.

GTE Service Corporation

Hertz Technologias, Inc,.

Hi-Rim Communications, Inc.

Home Owmers Long Distance. Inc.

L.D., Sezvices. Inc.

LDDS Communications, Inc.

Lexicom, 2Inc.

MCI Teletommunications Communications Corporation
MIDCOM Commmunications Inec.

Missouri Public Service Commission, et al.
National Association of Attorneys Generzl, et al.
New York De tmant of Public Service

NYNEX Telephone Companies

One CaXrl Communicatiens, Inc.

Operator Sarvice ¢

‘Pacific Bell and Nevada Bell

Peaople of the State of California, et al.

Public vutility Commission of Texas .
Southwestern Dell Telephons Company

Sprint Commu. icat.ons Co.

‘State, of Michigan, Attornay Genasral

State of Wisconsin, Attornsy General

State of New York, Attorney General
Telecommunications Company of the Americas., Ine.
Telecommunications Resellers Association

Touch 1, Inc. and Touch 1 Communications, XIne.
Williwm Malona

Reply Commmnts Filed -

ACC Corporation

Alabama Public Service Commigsion
Allnet Communication Services, Inc.
Ameritech Opesrating Cempanies

AT&T Corp.

Bell Atlantic Telephons Companies
BellScuth Telecommunications, Ine.

1
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Commonwealth Long Distance
Communicatrions Telesystems Intarnational

Competitive Telecoamunications Association

Custom Telacommunications Network of Arizona, Inc.
General Communication, Inc.

GTE BSarvice Corporation

Hi-Rim Communications. Inc.

L.D, Services, Inc.

LDDS Communications, Inc.

tLocal Area Telecommunications, Inc.

MCI Telecommunications Communications Corporation
National Associacion of Regulatory Utlility Commissioners
Oncor Communications, Ine.

One Call Communications, Inc.

Operator Service Company

Peansylvania Publie Uctllicy Commimsion

Pacific Pell and Nevada Ball

Southwestern Bell Talephons Company

Sprint Cemmunications Co.

Telecommunications Resallars Association
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APPENDIX B

Part 64 of the Commiggion’s Rules and Regulations, Chaprer I of
Title 47 of the Code of rederal Regulations, ig amended as follows:

1. The authority citation for pare 6¢ oontinues co read as
follows;

t 880. 4, 48 Stat. 1066, xs mmended; ¢7 v.8.c. 154,

AUTRORTITY
Unless otbharwise noted. Intexpret or apply seos. 203, 218, 226,
2328, 48 Btat. 1070, ay amended, 10777 47 U.s.c. 201, 21g, 226, aae,

unless othexwise noted. .

2. Part 64, Subpart K, is amanded by anmanding Section 64.1100(a)
to read as follows: i

. 8 64.13100 Vexificatiecn of ordars for leng distanae sexvice
Fenarated hy telemarketing.

*oddw

(8) The IXC has obtained the Customer's written authorizacion
in a form that meats tha requiramants of Section 64.1150, below.

tYwewde ]

3. Part 64, Subpart K, g smended by adding Secticn 64.1150 to

read as follows:

<

& 64.11%0 ettar of Agency rora anad Content

fa} an interexchange carriar shall obtain any necessary
written authorization from a subseribar for a Primary interexchange
carrier change by using a letter of agency as specified in thz:
section. Any lettar of agency that does not conform with thig

(b) The letter of agency shall be a Separate document (ap
easily geparable document containing only the authorirzing language
degcribed below) whose gole Purpose is to autherize an
1nc¢z-oxchanvc caxTier to initiate a pri interekchange carriasr
cxl:h‘m.ibo 'l'h:o lcggaz :‘1 agency m:lin:‘ho signed and dated by the
s cxr T ] elephane 8 (8) requaesti the rimary
1n:oz-¢xalumgo Carrier change. . i P

(€) The 1lgtter of agency shall not be combined with
inducements of any Kkina OR the same documaent,

(&) Notwichntandiue paragraphs (b) ang {(C) of this section,
the letter of agency may be cembined with checks that contain only
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of agency language praeseribed in Paragraph (a)

below and the hecassary information to make tha check a negotiable

instrument.

The letter of &gency chack shall not contain any

- Promotional language or material. The letter of agency check shall
contain, in easily readabls, bold-face type on the front of the

Chack, a neotica
intexrexchange

that the consumer ig duthorizing a primary
carrier change by gigning the check. The latter of

. Agency language alse shall be placed near the signature line on the
back of the check.

(8) At a minimum, the letter of Agency must be printed with a
type of sufficient size and readablae ty¥pe to be cleariy legible and
must contain clear and unambiguous language that confirma: )

1) the subscriber‘s billing name and addaress ang sach
telephons number to be covared by the primary in:crexchanqe
carrier change -order; and

2)

decision to change the primary intersxchange

carrier from the ocurrent " interexchange carrier to the

_ prospective

3)
carrier to ac

interexchange

L

that

interexchange
interstate primary interaxchange carrier for any one telsphone

numbar.
salection of
foxr intrastcat

carrier desi
the carrjier

interexchange carriexr; and

that cthe subscriber designates the interaxchange
t a8 the subgcriber's agent for the primary
carriexr change; and,

the subscriber understands that only one
carrier may be designated as the subscriber's

the extent that o Jurisdiction allows the

addirional primary interaxchange carriers (@.g.,

@ or international calling), tha lettar of agency
mugt contain ceparate statements regarding those choices. Any

gnated as a primary interexchange carrier must be
direcely setting the rates for the subscxriber.

One interaxchange carriar can be both a subscribar’'s

interstate
intrastate

5)

interexchange
involve a charge to the subzcriber for changing the

subscriber‘s primary interexchange carriar.
(£) Latters of agency shall not suggest or requires chat a

subgcribear

aurrent int

(g) I1f any
ancther languagae,
translaced into

ri'd

Primary interexchangs carrier and a gubscriber’s
pPrimary interexchanga carriar; and

that the subscriber understands that any primary

carrier selection the subsoriber chooses may

take some action in order to retain the subscriber‘s
erexchanga carrier.

poxtion of a latter of Agency is translated inte
then all pertions of the letter of agency must be
that language.
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TESTIMONY OF THE CITIZENS’ UTILITY RATEPAYER BOARD
before the
SELECT COMMITTEE ON TELECOMMUNICATIONS
The Honorable Doug Lawrence, Chairman

February 21, 1996

H.B. 3030 addresses the need to provide rural Kansans affordable access
to Internet services. H.B. 3030 permits all local exchange and long distance
carriers to provide residential customers, public educational institutions, and
public libraries, dial-up access to one on-line information or Internet provider
within the calling customer’s LATA for a flat monthly fee. For off-peak use, a
flat monthly fee of $15.00 per line is proposed. For unlimited use, a flat
monthly fee of $30.00 per line is proposed. Additional dial-up access to on-line
information or Internet providers within a calling customer’s LATA may be
added for an additional flat fee.

H.B. 3030 is a step in the right direction. Presently, rural Kansans pay a
flat monthly fee plus long distance charges to access the Internet. They pay
long distance charges to access Internet Service Providers often located in
urban areas. CURB belie\}es rul;al Kansans deserve access to the Internet equal
to that enjoyed by urban dwellers.

CURB commends the Committee for addressing the issue of access to the
Internet. The Committee, however, should consider a more affordable and
flexible plan than that offered by H.B. 3030. For example, SWBT's 1+Saver

Direct plan, presently being considered by the KCC, offers one-way unlimited
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calling for $15.00 (and $10.00 for each additional number) regardless of time
period called. SWBT's plan provides consumers more flexibility at more
affordable rates. CURB proposes an even more affordable flat-rate of $7.00 to
$12.00 per month to a designated Internet number.

The Committee should also consider that neither H.B. 3030 nor SWBT’s
1+Saver Direct encourages competition. Access charges long distance carriers
pay LECs will preclude them from being able to compete in this growing
market. CURB supports a plan that promotes competition and allows
customers to select their carrier of choice between LECs or IXCs.

CURSB supports a plan that offers rural consumers unlimited Internet
use at more affordable rates than those proposed in H.B. 3030 and promotes

competition among local and long distance carriers.



THE COMMERCENET/NIELSEN
INTERNET DEMOGRAPHICS SURVEY

Executive Summary

Released: October 30, 1995

Preface

The Internet revolution is sweeping the globe with such swiftness that companies are desperately trying
to understand what is occurring, what it all means, where it is going, and how to leverage this new

op ity. Countless organizations are exploring how they can best use the Internet, in particular the
World-Wide Web (WWW), for business applications such as marketing, supply chain management,
public relations, customer support, product sales, and electronic data interchange. Internet-based
commerce has limitless possibilities, but it has left companies with many more questions than answers.

For example,

o What are the legal ramifications of conducting business on-line?

e How will my company's marketing programs be impacted by a presence on the Internet?

e When will purchasing on the Internet be as easy as paying with a credit card at my local
department store?

To guide the evolution of Internet commerce and to help businesses understand the opportunities, sound
information is of critical importance. Understanding the demographics, attitudes and interests of Internet
users — and how they differ from those of non-users -- is essential to move the industry forward. The
CommerceNet/Nielsen Internet Demographics Survey directly addresses this need by:

o Identifying Users of interactive services (i.e., the Internet and commercial on-line services) as
well as their demographic profile.

® Defining Usage, including how much time is spent with various services, where peopie are
accessing services, and how access is provided.

e Examining the Utility of assessing interactive services via WWW site or on-line surveys.

This research is a key milestone in the measurement of the Internet and WWW usage. For the first time,
users of the Internet, the World-Wide Web, and the on-line services have been scientifically surveyed
about their interactive usage, interests, and on-line activities. Albert Einstein once said, "The whole of
science is nothing more than a refinement of everyday thinking." By conducting this survey and broadly
distributing its results, CommerceNet and Nielsen Media Research are redefining and clarifying
individuals', businesses', and organizations' understanding of the use and possibilities of the Internet.
The result is benchmark research that provides nationally projectable information that will serve as both a
means to plan Internet business activities and a baseline against which to compare future studies.

1. Introduction ‘ -

The CommerceNet consortium was formed to address all issues related to Internet-based electronic
commerce. A non-profit organization of over 130 electronics, computer, financial service, and

0y
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information service companies, CommerceNet is working to accelerate the use of the Intemet for
business applications.

As part of its efforts, CommerceNet is examining the large number of questions that have to be
answered before the Intemet is generally accepted by individuals, companies, and organizations as a key
means for conducting business. Answering the question of "Who are the users of the Internet and what
are they doing on it?" is what CommerceNet, in partnership with Nielsen Media Research, chose to
tackle when it initiated this Internet Demographics Survey.

1.1 Why an Internet Demographics Survey?

The lack of information about Intemet user demographics is a major obstacle prohibiting the Internet
from moving from trial activities to mainstream business applications. CommerceNet and Nielsen are
working together to eliminate this hurdle -- first by conducting an Internet study that will accurately
profile Internet users, and then by making the survey results readily available to the industry as a whole.

While the CommerceNet/Nielsen Internet Demographics Study is not the first one ever conducted, it is
the first Internet survey whose results represent the population as a whole. Academics and market
research companies have previously compieted a number of Internet studies. While these studies have
proven valuable in promoting Internet-based commerce, they have been inherently biased, limited in
scope, or both. For instance, numerous surveys have relied on the Internet itself to obtain baseline data.
This introduces bias, because only people on the Internet who find the questionnaire can complete it, and
only those who want to fill out the survey provide the requested information. Other Internet surveys
have used more traditional market research techniques (such as telephone-based surveys using a random
digital dial methodology) attempting to remove these biases. These surveys to date, however, have only
focused on Internet users -- excluding commercial on-line users and people who aren't connected to
either the Internet or an on-line service. In addition, these research programs have typically been
proprietary which limited the release of survey results and disclosure of the accompanying methodology
to the companies sponsoring the study.

1.2 The Study's Impact on Business

Because this Internet Demographics Survey is the most rigorous Internet study completed to date, it is
expected to have a significant impact on how companies conduct business on the Internet. The results
seem to indicate that -- while a number of Internet obstacles need to be eliminated and various questions
require answers -- the Internet business applications are limitless. For example, the survey has shown:

e There is widespread access to the Internet within the US and Canada.

e The Internet user is an extremely attractive target (educated, professional, and upscale)

e An Internet marketplace has already emerged (e.g., more than 2.5 million people have
purchased products and services over the WWW)

The study’s results will certainly change companies' perspective on the opportunity that the Internet
provides, and many businesses will likely use these results as the foundation for their next Interet
business planning cycle.

1.3 Availability of the Results

To promote widespread knowledge of this medium, CommerceNet and Nielsen are pleased to make this
study -- both the Executive Summary and the Final Report — available to the industry as a whole. The
Executive Summary is being distributed for free via the Internet on CommerceNet's
(www.commerce.net) and Nielsen Media Research's (www.nielsenmedia.com) WWW servers. The
Final Report is available for purchase from CommerceNet (phone: 415-617-8790; e-mail:

survey @commerce.net) and Nielsen Media Research (phone: 813-738-3125; e-mail:



would be asked a portion of the 40 questions.

The interview started with questions to select a random person in the home 16 years or older. If the
selected member of the household was temporarily living elsewhere, such as a college dormitory, the
interviewer asked for the phone number to contact them at the temporary residence.

The first detailed questions of the survey involved the Internet, starting with locations of access, speed
of access, and monthly fees paid. It then branched to questions that focused on the respondent's
most-recent use of the Internet. Prior to these questions, the respondent was clearly asked if his or her
most-recent use was within the previous 24 hours or prior to that.

The interviewer asked several questions about the interviewee's most-recent usage such as location of
access (home, work, or school), duration of session, and activities used on the Internet. The
questionnaire then transitioned to a series of general Internet questions based on the overall experience.
Respondents were asked to describe their overall level of usage of various Internet services such as: their
frequency of use of e-mail, the features they would most like to see, the location of most-frequent use
(home, work or school), and the purpose they most frequently used the Internet for (e.g., personal,
business, academic), among other questions.

If they indicated that they used the World-Wide Web, the respondents were asked a series of WWW
questions such as the last sites they visited, the methods they use to navigate the WWW and find
information, their willingness to pay for various services, their skill level, and their general purchasing
behavior. People who indicated that they used the WWW for business were asked a number of
business-specific questions -- for instance, their typical business use, their occupation, and the size of
their company.

The respondents who fell into Cell 2 who exclusively used on-line services were asked the same
questions but tailored to their use of the on-line service only. People in Cell 2 who used the Internet
were asked about both their Internet use and their on-line service use, separate from the Internet.

Respondents who were categorized into Cell 3 (non-users) were asked if they had heard of the Internet,
the WWW, and various on-line services, in both unaided and aided questions. They were asked about
their intentions to subscribe to either the Internet or on-line services in the near future.

All respondents were asked about ownership of PCs, modems, faxes, CD-ROMS, intent to purchase
computers, and access to computers outside the home. In addition, all respondents were asked
demographic questions such as education, age, income, occupation, and whether or not there were
children in the home. '

3. Results

3.1 Survey Highlights

The results of the CommerceNet/Nielsen Internet Demographics Survey provide the most definitive
answers to date about the Internet. Some of the key findings are:

° 111;,% (37 million) of total persons aged 16 and above in the US and Canada have access to the
ternet.
® 11% (24 million) of total persons aged 16 and above in the US and Canada have used the
Internet in the past three months. -
e Approximately 8% (18 million) of total persons aged 16 and above in the US and Canada have
used the WWW in the past three months.
® Intemet users average 5 hours and 28 minutes per week on the Intemet.



@ Total Internet usage in the US and Canada is equivalent to the total playback of rented video

tapes

e Males represent 66% of Internet users and account for 77% of Internet usage.

e On average, WWW users are upscale (25% have income over $80K), professional (50% are
professional of managerial), and educated (64% have at least coliege degrees).

e Approximately 14% (2.5 million) of WWW users have purchased products orf services over the
Internet. '

3.2 Survey Details

Analysis of the Internet Demographics data uncovered numerous results relevant to the promotion and
acceleration of Internet-based electronic commerce. This section discusses some of the key results of the

survey.

3.2.1 INTERNET ACCESS AND USAGE
Regarding Internet access and usage, the CommerceNet/Nielsen study found that:

@ 17% of the total population of the US and Canada 16 years of age or older report that they have
access to the Intemet.

@ 11% have used the Internet in the past three months. (Throughout this summary we will refer to
these individuals as users.)

The 17% incidence indicates that approximately 37 million people (16 years of age or older) in US and
Canada have access to the Internet. The 11% incidence yields a current base of Internet users (16 and
older) of approximately 24 million. This demonstrates that there is an additional peripheral market of 13
million persons with access (37 million - 24 million) who can potentially be reached with an Intemmet
delivered service.



Attachment C - Comparative Long Distance Rates for Kansas
If a customer does not qualify for or subscribe to a special calling plan of a LEC or
an IXC they are charged the rates in the table below for long distance calling and for
Internet usage. In total there are 12 mileage bands, and a person is charged the per
minute rate based on the distance to the city they are calling. The rate decreases
respectively, as to a day call, evening call and night/weekend call. The information
shown below is for day calls only, or the maximum rate per current tariffs on file with

the KCC.

Per Minute Rate
SWBT (a)

“31 _40 25 2475 1800 l

(a) - These long distance rates for SWBT have not changed since March 1990



SELECT COMMITTEE ON TELECOMMUNICATIONS

Testimony presented by Karen Flaming, Chief Telecommunications Analyst
Kansas Corporation Commission
February 21, 1996
HB 3030

Mr. Chairman, Members of the Committee:

Good Afternoon. I will be testifying on the Internet Access bill. The Commission staff does not
oppose this proposed legislation, but there is an area of concern that we would like to point out to
the committee.

There is language in the proposed legislation which would deregulate those services which provide
access to the Internet and other on-line services, if those services are priced below the $15.00 and
$30.00 threshold.

While there is an understandable desire to provide incentives to the telecommunications providers
to offer low-cost access to Internet, this provides a loop-hole to deregulate a large number of
services. For example, an increasing number of local telephone companies are making on-line
access a part of local service. Since there is no charge for this, local service rates could
conceivably be deregulated. Any and all long distance services that could be used for on-line -
service access would be deregulated.

I believe it would be preferable for the bill to require that the access plan be limited to one discount
plan and be priced at no more than the $15.00 and $30.00 maximums. This would allow the rates
to be reduced, where possible, without exposing a large number of services to deregulation.
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MCI1 Telecommunications
Corporation

TESTIMONY BEFORE HOUSE SELECT COMMITTEE
ON TELECOMMUNICATIONS

H.B. 3030

EVA POWERS
February 21, 1996

I am Eva Powers testifying on behalf of MCI Telecommunications Corporation.
This bill would allow the KCC to approve flat rated Internet access. MCI is
sympathetic to the need for low cost Internet access for Internet users. It is
important that rural Internet users have access to the Internet at a cost similar to that
paid by urban users. It appears from testimony provided at an earlier time by, for
example KINNET, that low cost availability of Internet access in the rural areas of the
state is spreading. This bill is permissive and would not require companies to provide
access to the Internet at the rates set out in this bill.

You all are aware that access charges paid by interexchange companies are on
a per minute basis and thus would preclude interexchange companies such as MCI
from providing this type of flat rated service. The flat monthly fee of not more than
$15 per line per month would, assuming an average per minute access charge of
$0.12, which in many instances is low, only allow an interexchange carrier to provide
two hours of toll services before having to subsidize those access charges with
revenues from other services.

A reduction in access charges- to cost would permit interexchange carriers to
compete in the provision of this service. That cost is approximately $0.01 per
minute. Disregarding IXC’s costs other than access, usage would need to be 25

hours before access charges would exceed $15.00. Of course, IXC other costs
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cannot just be disregarded, but a flat rated service within the price ranges of this bill
would become a possibility. MCI believes that it is in the best interest of the
consumers in this state to have a choice of providers and not be locked in to only one
provider. A remedy would be to require that local exchange companies reduce access

charges to cost for other providers exclusively for the provision of access to an

Internet provider.
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