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Date
MINUTES OF THE SENATE  COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE
The meeting was called to order by SENATOR RICHARD L. BOND at
Chairperson
9:10 . .
a.m./pX#m. on __Wednesday, January 22 19922 in room 529-8____ of the Capitol.
All members were present exE&Ep®
Committee staff present:
Bill Wolff, Research Department
Fred Carman, Revisor's Office
June Kossover, Committee Secretary
Conferees appearing before the committee:
Dick Brock, Kansas Insurance Department David Hanson, Kansas Life Ins. Assn.
Bob Frey, Kansas Trial Lawyer's Association
Lori Callahan, KaMMCO
Bill Sneed, State Farm Insurance
Lee Wright, Farmers Insurance
Brad Smoot, American Insurance Association
The meeting was called to order by Chairman Bond at 9:10 a.m.
Senator Strick made a motion, seconded by Senator Salisbury, that the
minutes of the meeting of Tuesday, Januvary 21, 1992, be approved as
submitted. The motion carried.
HB 2082 - An act relating to insurance; concerning unfair claim settlement
practices; amending K.S.A. 1990 Supp. 40-2404 and repealing the existing
section.
Chairman Bond informed the committee that this bill started out as a
proposal by the trial lawyers; however, some language requested by the
trial lawyers was stricken by the House Insurance Committee and replaced
by language favored by the Insurance Department so that the bill now appears
to have become an Insurance Department Bill. The bill passed the House
by a large majority.
Dick Brock, Kansas Insurance Department, appeared before the committee
in support of HB 2082 as amended. Mr. Brock explained that this bill sets
forth guidelines for unfair claim settlement practices. Mr. Brock stated
that the changes would allow the Insurance Commissioner to do more in the
area of unfair claim settlement practices for acts committed "flagrantly
and in conscious disregard" of the law. (Attachment 1)
Bob Frey, Kansas Trial Lawyer's Association, appeared before the committee
to express the KTLA's interest in this bill and to propose an amendment
(Attachment 2) to allow an insured to bring suit against an insurance
company for engaging in any practice, without Jjust cause or excuse,
described in subsection (a) (9) and to make it unnecessary to prove that
the act was committed or performed with such frequency as to indicate a
general business practice, and to entitle the individual to reasonable
attorney fees, settlement of the claim and any other damages allowed by
law. The prohibited wunfair claim settlement practices acts found in
subsection (a) (9) only empower the Insurance Commissioner to act; there
is no right of a private individual to file suit under the act. The KTLA
feels it is appropriate to empower individuals with the ability to pursue
violations of unfair claim settlement practices, rather than to continue
Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for l
editing or corrections. Page Of
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to burden the Insurance Commissioner with this task and urges the committee
to reinstate the stricken language. (Attachment 3)

Ms. Lori Callahan, Kansas Medical Mutual Insurance Company, appeared before
the committee the advise that the position of KaMMCO is that the amendment
appears to assist consumers but, in fact, provides no additional benefit.
Ms. Callahan urged the committee to consider the impact the amendment would
have on insurance premiums and to oppose the amendment offered by KTLA.
Attachment 4)

Mr. William Sneed, State Farm Insurance Companies, appeared before the
committee to inform the committee that State Farm's position is that the
proposed "private right to action" amendment should not be included in
this bill and the legislation should only encompass NAIC model bill, and
that the current law has been useful in settling claims. (Attachment 5)

Mr. Lee Wright, Farmers Insurance Group, appeared before the committee
to explain that Farmers Insurance Group are not opposed to HB 2082 in the
amended form that passed the House last year, but would oppose any amendment
which would allow a private right of action for a single violation of the
Unfair Trade Practices Act. Mr. Wright stated that combating fraudulent
claims is a necessary and vital part of controlling insurance costs;
however, the threat of a private cause of action involving costly litigation
would significantly decrease the incentive and economic practicality of
attempting to fend off fraudulent claims in the future. (Attachment 6)

Mr. Brad Smoot, American Insurance Association, appeared before the
committee to voice opposition to any further attempts to amend HB_ 2082
to reinstate a private cause of action. (Attachment 7)

David Hanson, Kansas Life Insurance Association and Kansas Association
of Property-Casualty Insurance, appeared before the committee to voice
opposition to the proposed KTLA amendments, stating that consumers also
file fraudulent claims.

Chairman Bond announced that the hearings on HB 2082 were closed.

Fred Carman, with the Revisor's Office, recommended that the bill be amended
to reflect the change in dates by inserting "1992." Senator Salisbury
moved the adoption of the technical amendments recommended by Mr. Carman.
Senator Kerr seconded the motion and the motion carried.

Senator Kerr made a motion, seconded by Senator Salisbury, to recommend
HB 2082 favorably as amended.

A substitute motion was made by Senator Ward to amend the bill to include
the language preferred by the Kansas Trial Lawyer's Association. The motion
was seconded by Senator Francisco. The motion failed.

The original motion to recommend HB 2082 made by Senator Kerr and seconded
by Senator Salisbury carried. Senator Bond will carry HB 2082.

The Senate Financial Institutions and Insurance Committee will not meet
on Thursday, January 23, 1992,

The meeting adjourned at 9:55 a.m.
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Testimony by
Dick Brock, Kansas Insurance Department
Before the Senate Financial Institutions and Insurance Committee

January 22, 1992

As a review of the House Committee amendments will reveal, House Bill No.
2082 in its original form would have provided a private right of action
against an insurance company that violates any provision of the unfair
claim settlement practices established within the scope of the statutory

provisions commonly referred to as the Kansas Unfair Trade Practices Act.

I believe the Kansas Insurance Department's recogniticn by a national
consumer organization as one of the six states in the country tkat are
doing the best and the most to assist insurance consumers evidences -—-
the Kansas Insurance Department's constant and continuing efforts to

assure fair treatment of policyholders and claimants. This obviously

includes the belief that no insurance consumer and no situation should
arise where one of the unfair claim settlement practices listed should

cause a single policyholder or claimant to be treated unfairly.

In addition, we are of course aware of the obstacle the general business
practice language presents in terms of holding an insurer and/or an
insurer's representatives accountable for complete and total cozpliance
with each of the described practices in every individual claim

situation. This means it is difficult to institute formal proceedings --
it doesn't mean no action is taken and no assistance is availablie. An
estimated 757 of consumer complaints are resolved in the consumer's favor

but through mediation not formal administrative processes.

Therefore, the Insurance Department understands and supports the
fundamental concept of House Bill No. 2082 to the extent of making the
described practices more relevant to individual claims. What we could
not support is the manner in which original House Bill No. 2082 proposed

to do this.



The Department's biggest concern with House Bill No. 2082 was that the
various unfair claims settlement practices described in the Kansas Unfair
Trade Practices Act were not and are not designed or intended to be
precise, legal, descriptions to be used for purposes of determining
whether a particular cause of action exists., This is model law language
developed simply as guidelines and you will note these provisions are
replete with use of the term‘”reasonable"; contain some practices such as
making certain things known to claimants or insureds that might have

1

nothing to do with a particular claim; makes use of the word "promptly"
to describe timeliness and so forth. Because these provisions were
drafted in general terms to be used as guidelines, they have been
supplemented by an administrative regulation for the purpose of obtaining
more specificity and I have attached a copy of it as part of my testimony

but, even with the regulation, these are still just guidelines.

I realize this background and reasoning does not address what I believe
is the proponents real concern and that is the inability to apply the
unfair claims settlement practice provisions to a single situation. As I
indicated this has also troubled insurance regulators but the N.A.I.C.
(National Association of Insurance Commissioners) has now addressed the
matter. The essence of the NAIC approach is embodied in the House
Committee amendments which appear on lines 14 through 20 on page 4 of the

bill.

With this amendment, the new language appearing on page 6 of the bill
would not seem to be necessary because it preserves the original intent
of establishing guidelines directed toward fair and consistent claims
practices yet would provide the commissioner necessary authority to

pursue single violations when the situation calls for it.
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K.A.R. 40-1-34

Model Regulation Service — January 1977

UNFAIR CLAIMS SETTLEMENT PRACTICES MODEL REGULATION

Table of Contents (AS Amended Ju.:y 10} 1989 )
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Section 1. Authority.

Section 4(9) of the Unfair Trade Practices Ack nmlaib', insurers doing business in the state
ifrom engaging in unfair cligl ?en&@@ff an ovides that if any insurer performs
any of the acts or practi rib&g® 2t séetioiwith such frequency as to indiczte 2
general business practice, then those acts shall constitute an unfair or iiéceptive act or practice
in the business of insurance. ’

Section 2. Scobe. A

El_“his regulation defines cert&g 1 -mug%ﬁw ‘tggcg, Ef violated with such frequency as to
indicate a general business i) cé, Wi fed titute unfair claims settlement prac-
tices.) This regulation applies to all persons and to all insurance policies and insurance contracts

except policies of Workers’ Compensation insurance. This regulation is not exclusive, and other
acts, not herein specified, may also be deemed to be a violation of Section 4(9) of the Act.

Section 3. Definitions.

The definitions of “person” and of “insuranc: policy or insurance contract’ contzined in
section 2 of the Unfair Trade Practice Act shall eoply to this regulation and, in addition, where
used in this regulation:

() ““Agent” means any individual, corporatior, association, partnership or other legal entity
authorized to represent an insurer with respect to a claim;

(b) ““Claimant” means either a first party claimant, a third party claimant, or both and in-
cludes such claimant’s designated legal representative and includes 2 member of the claim-
ant’s immediate family designated by the clzimant;

(c) "First party claimant" means an individual, corporation, associzsion,
or partnership or other legal estity asserting a right to pay-ent
under an insurance policy or insurance contract arising out of the
occurrence of the contingency or loss covered by such policy or con-
tract; '

(d) ““Insurer” means a person licensad to issue or who issues any insurance policy or insur-
ance contract in this State.

(e) “Investigation” means all activities of an insurer directly or indirectly related to the

determination of liabilities under coverages afforded by an insurance policy or insurance
contract.

(f) “Notification of claim” means any notification, whether in writing or other means
acceptable under the terms of an insurance policy or insurance contract, to an insurer or
its agent, by a claimant, which reasonably apprises the insurer of the facts pertinent to a
claim; - :

(g) “Third party claimant’’ means any individual, corporation, association, partnership or
other legal entity. asserting a.claim against any individual, corporation, association, part-
-nership or other legal y insured under an insurance policy or insurance contract of an
insurer; and ~ - o= AT T - : S e s e
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(h)  “Worker’s Compensation” includes, but is not limited to, Longshoremen’s and Hzrbor
Worker’s Compensation.

Section 4. File and Record Documentation.

The insurer’s claim files shall be subject to examination by the (Commissioner) or oy hisduly
appointed designees. Such files shall contain 21l notes and work papers pertaining to the claim
in such detail that pertinent events and the dates of such events can be reconstructed.

Sectiqn 5. Misrepresentation of Policy Provisions. °

(a) No insurer shall fail to fully disclose to first party claimants all pertinent benefits, cover-

ages or other provisions of an insurance policy or insurance contract under which a claim
is presented.

(b) No agent shall conceal from first party claimants benefits coverages or other provisions
of any insurance policy or insurance contract when such benefits, coverages or other DIo-

(¢) No insurer shall deny a claim for failure to exhibit the property without proof of demand
and unfounded refusal by a claimant to do so.

(d) No insurer shall, except where there is 2 time limit specified in the policy, make sizte-
ments, written or otherwise, requiring a claimant to give written notice of loss or proc: of
loss within a specified time limit and which seek to relieve the company of its obligztions
if such a time limit is not complied with unless the failure to comply with such fime ¥mi:

(e) No insurer shall request a first party claimant to sign a release that extends bevond the
subject matter that gave rise to the claim payment.

(f) No insurer shal issue checks or drafts in partial settlement of 2 loss or claim under z

specific coverage which contain language which release the insurer or its insured from its
total liability.

Section 6. Failure to Acknowledge Pertinent Communications.

(a) Every insurer, upon receiving notification of 2 claim shall, within ten working days, zc-
knowledge the receipt of such notice unless payment is made within such periog of time.
If an acknowledgement is made by means other than writing, an appropriate notatics of
such acknowledgement shall be made in the claim file of the insurer and dated. Notifica-
tion given to an agent of an insurer shall be notification to the insurer,

(b) Every insurer, upon receipt of any inquiry from the Insurance department respecting &
claim shall, within fifteen working days of receipt of such inquiry, furnish tre decari-
ment with an adequzaie response to the Incuiry.

(¢)  An appropriate reply shall be made within ten working days on all other pertirent com-
munications from z claimant which reasonzbly suggest that a response is expected.

(d) Every insurer, upon receiving notification of claim, shall promptly provide necessary
claim forms, instructions, and reasonable assistance so that first party claimants can
comply with the policy conditions and the insurer’s reasonable requirements. Compli-
ance with this paragraph within ten working days of notification of a claim shzll consti-
tute compliance with subsection (a) of this section.

Section 7. Standards for Prompt Investigation of Claims.

Every insurer shall complete investigation of a claim within thirty days after notification of
claim, unless such investigation cannot reasonably be completed within such time.

890-2




_ Section 8. Standards for Prompt, Fair. and Equitable Settlements Applicable to All Insurers
- (a) Within 15 working days after receipt by the insurer of properly exe-
- cuted proofs of loss, the first party claimant shall be advised of
: the acceptance or denial of the claim by the insurer. No insurer
shall deny a claim on the grounds of a specific policy provision,
condition, or exclusion unless reference to such provision, condition,’
or exclusion is included in the denial. The denial must be given
to the claimant in writing and the claim file of the insurer shall
‘ coptain a copy of the denial.

e

(b) If a claim is denied for reasons other than those described in paragraph (a) and is made by -

'any'othez means than writing, an appropriate notation shall be made in the claim file of
the insurer.

(c) If the insurer needs more time to determine whether a first party claim should be accepted or
denied, it shall so notify the first party claimant within fifteen working days after receipt of
the proofs of loss, giving the reasons more time is needed. If the investigation remains in-
complete, the insurer shall, forty-five days from the date of the initial notification and every

forty-five days thereafter, send to such claimant a letter setting forth the reasons additional
time is needed for investigation. o L - e

(d) Insurers shall not fail to settle first party claims on the basis that responsibility for pay-
ment should-be assumed by others except as may otherwise be provided by policy pro-
visions. ~. ' ’

(e) Insurers shzall not continue negotiations for settlement of a claim directly with 2 claimant
who is neither an attorney nor represented by an attorney until-the claimant’s rights may
be affected by a statute of limitations or a policy or contract time limit, without giving
the claiment writien noiice that the time limit may be expiring and may affect the
claimant’s rights. Such notice shall be given to first party claimants thirty days and to
third party claimants sixty days before the date on which such time limit may expire.

(f) No insurer shall make stziements which indicate that the rights of a third pariy claimant
may be impaired if a form or release is not completed within a given period of time unless
the statement is given for the purpose of notifying the thixd party cleimant of the pro-

. vision of a statute of limiiztions.

(g) An insurer shall not zttempt to settle a Toss with a first party claimant
on the bzsis of a cash settlement which is less than the amount the
insurer would pay if repairs were made, other than in total loss situa-
tions, unless such amount is agreed to by the insured.

- Section 9. Standards for Prompt, Fair and Equitable Settlements Applicable to Automobile
Insurance.

(a) When the insurance policy provides for the adjustment and settlement
of first party automobile total losses on the basis of actual cash
value or replacement with another of like kind and quality, cne of
the following methods must apply: : '

(1) The insurer may elect to offer a replacement automobile which is a specific com-
parable automobile available to the insured, with all applicable taxes,‘ license fees
and other fees incident to transfer of evidence of ownership of the automobile
paid, :_it no cost other than any deductible provided in the policy. The offer and
any rejection thereof must be documented in the claim file. S




- (2)  The insurer may elect a cash setilement based upon the actuzl cost, less any deduc-

: tible provided in the policy, to purchase a comparable automobile including al’
applicable taxes, license fees and other fees incident to iransfer of evidence o:
ownership of 2 compearzble automobile. Such cost may be determined by

A ‘ The cost of z comparable automobile in the loczi market area when =z
comparzbie zutomobile is available in the local market area.

(B) One of &wo or more quotations obtained by the insurer from two or more
qualified dealers located within the local market area when a comparable
automobile is not available in the local market area.

(3) When a first pariy automobile total loss'is settled on a basis which deviates from
the methods described in subsections (a)(1) and (a)(2)_of this section, the deviation
must be supporied by documentation giving particulars of the automobile con-
dition. Any deductions from such cost, including deduction for salvage, must be
measurable, discernible, itemized and specified as to dollar amount and shall be
appropriate in zmount. The basis for such settlement shall be fully explained to
the first party claimant.

(b) Where liability and damages are reasonably clear, insurers shall not recommend that third
party ‘claimants make cleim under their own policies solely to avoid paying claims under
such insurer’s insurance policy or insurance contract. :

(c) Insurers shall not reguire a claimant to travel unreasonably either to inspect 2 replace-
ment automobile, fo obizin a repair estimate or to have the automobile repaired at a spe-
cific repair shop.

(d) Insurers shall, upon the claimant’s request, include the first party claimant’s deductible,
if any, in subrogation demands. Subrogation recoveries shall be shared on z proporiion-
ate basis with the first periy claimant, unless the deductible amount has been otherwise
recovered. No'deduction for expenses can be made from the deductible recovery unless
an outside attorney is refzined to collect such recovery. The deduction mzv then be for
only a pro rata share ¢ the alloczted loss adjustment expense.

(e) If an insurer prepares zn esi
in an amount for which it
repaired. The insurer szzll give a copy of the estimate to the claimant and may furnish
to the claimant the nzmes of one or more conveniently located repzir shops.

mation for such reduction shall be contained in the ¢laim file. Such deductions shzl
itemized and specified zs to dollar amount and shall be appropriate for the amoun
deductions.

(f) When the amount cleimed is reduced because of betterment or depreciation ail infor-
gll be
t of

(g) When the insurer elects to repzir and designates a specific repeir shop for automobile
repairs, the insurer shell cazuse the damaged automobile to be restored to its conditior
prior to the loss at no edditional cost to the claimant other than as stated in the policy
and within a reasonzbie period of time.

T —'ﬂ5ﬁ+"e+*-—sha—14——.”.~:~t——L—'se-as—a—-basq'-s——f—or——c—ash—sett%er—:en%—wﬁéh—a—?%gs%
" piit;— Slaimant- -ak - smounai- which--ts-tess-than-ihe- afnoajn{'— mw;c—h’ —’ehg:%s—
suFeF—wea%é—w—i—f—-rﬁesa‘rps—were-made;—ﬂt#}er——t—h@"r—m-eeealr—‘.ess— itda-
%-‘rsns;-uﬂ%ess—-sv{-}“x——amft——‘rs—agpeed—te—by—the—msweé: Insurers shaﬂ
include consideration of applicable taxes, Hcense_a T’ges, a}nd othgr
fees incident to transfer of evidence of ownership in thi_rd party
automobile total losses and shall have sufficient c_iocurr}entatmn re]af
tive to how the settlement was obtained in the c1a1'm file. A measure
of damages shall be applied which will compensat_e third party c]anmarycs
for the reasonable loss sustained as the proximate result of the in-

sured's negligence.

Legislalive History (oll references are o the Proceedings o-f the NAIC). !
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KTLA proposes to amend HB 2082 in the following manner:
By inserting at page 7, at line 7, the following:

(15) An insured may bring suit against an insurance company for
engaging in any practice, without just cause or excuse, described in
subsection (a)(9). For the purposes of the individual action, it is
not necessary to prove that the act was committed or performed with
such frequency as to indicate a general business practice. If the
individual prevails in the action, the individual may be entitled to
reasonable attorney fees, settlement of the claim and any other
damages allowed by law.



KANSAS
TRIAL LAWYERS ASSOCIATION

Jayhawk Tower, 700 S.W. Jackson, Suite 706, Topeka, Kansas 66603
(913) 232-7756 FAX (913) 232-7730

TESTIMONY
OF THE
KANSAS TRIAL LAWYERS ASSOCIATION
SENATE FINANCIAL INSTITUTIONS AND INSURANCE COMMITTEE
JANUARY 22, 1992

HB 2082 - Unfair Claim Settlement Practices

Thank you for the opportunity to speak with you on behalf of the
Kansas Trial Lawyers Association in support of HB 2082.

HB 2082 was originally introduced at our request to provide a
private cause of action against an insurance company when the person
is damaged as a result of unfair claim settlement practices
prohibited by K.S.A. 40-2404(a) (9). The bill also provided that it
is not necessary for a consumer to prove that the unlawful acts were
committed with such frequency as to indicate a general business
practice of violating the law. We believe that consumers have the
right to have their claims involving their own insurance companies
settled fairly, consistent with the standards now provided by law,
and that if they are not, those citizens should have some remedy for
the company’s failure or refusal to do so.

The Kansas legislature has a long history of providing for the
protection of Kansas consumers, starting with the "Printer’s Ink" law
prohibiting false advertising in the early 1900's to the Buyer
Protection Act of 1968 and continuing with the Kansas Consumer
Protection Act.

The Kansas Consumer Protection Act, K.S.A. 50-623 et seq,
protects Kansas consumers from deceptive acts and practices as
enumerated generally in K.S.A. 50-626(a) and specifically in
subsection (b). That Act protects consumers from deceptive acts
committed by suppliers in consumer transactions of every conceivbable
type of business imaginable with only one exception, and that
exception is the insurance industry. The Act gives the Attorney
General and County and District Attorneys the power to enforce the
act and, in K.S.A. 50-634, it gives private individuals the power to
recover for violations of the act. The reasoning behind this
"private attorney general" concept is solid: consumer fraud may
affect only one individual and because it may affect that person
substantially, he or she should have the right to pursue a remedy
whether or not the attorney general has the resources or even the
inclination to pursue it for that individual. If it is right and
fair for the attorney general to sue on the individual consumer’s
behalf, why is it not right that the consumer should also have that
same personal remedy?



As I mentioned, the Kansas Consumer Protection Act
excludes deceptive or unfair acts committed by insurance companies
because they are regulated by the Insurance Commissioner. That
regulation is provided for in K.S.A. 40-2404.

Included among the fifteen specifically prohibited acts in
subsection (a) (9) is a prohibition against refusing to pay claims
without conducting a reasonable investigation based upon all
available information, misrepresenting pertinent facts or insurance
policy provisions relating to coverages at issue, and not attempting
in good faith to effectuate prompt, fair and equitable settlement of
claims in which liability has become reasonable clear. We believe it
is appropriate that where an insurance company intentionally
misrepresents policy provision to its insured, for example, that the
insurance company should be made to answer for its fraud just as any
other supplier of goods and services is made to answer.

The Unfair Claim Settlement Practices Act gives the Insurance
Commissioner certain authority in cases of violations where the
unlawful acts are committed with such frequency as to indicate a
general practice. Where, after a hearing, the Commissioner
determines the act has been violated, he may levy fines and/or
suspend or revoke licenses. On January 27, 1988, the then Assistant
Insurance Commissioner testified that from 1980 through 1987 there
had been 61,814 complaints filed by citizens of Kansas against
insurance companies and not one of those complaints resulted in any
hearings under this act. He further testified that in cases where
the insurance company denied there had been unfair practices,
consumers were told to contact their own attorney. However, the
consumer’s attorney has no power under the act.

The prohibited unfair claim settlement practices acts are found
in subsection (a) (9), but only the Insurance Commissioner is
empowered to act; there is no right of a private individual who finds
himself or herself a victim of an unfair practice to file suit under
the act.

Currently, an insured may sue his or her own insurance company
only for breach of contract. If it is found that the failure to pay
was without just cause or excuse, K.S.A. 40-256 provides for a
reasonable attorney fee. There is no provision for recovery of
additional damages which may have been sustained by the insured.
Costs of litigation not covered by the statute (which is just about
everything) and incidental damages may not be recovered. No private
penalty exists for intentional violations of the law; there is no
provision in the law which would provide a deterrent to future unfair
practices. Only a private cause of action will accomplish this.

Under current law, the Court of Appeals has held that where an
insurance company concealed the existence of insurance coverage from
an illiterate consumer, the company was not liable because the
consumer is presumed to have read her policy and understood it.



(Beverage v. Shelter Ins., Unpublished). The Court explained that
there was no cause of action for bad faith in Kansas. Another
insurance company that filed a false affidavit concerning coverage
was permitted to pay only attorney fees and the amount due under the
policy. The costs of the depositions and other expenses were
eventually paid by the consumer.

Based upon experience to date, an insurance company can
reasonably expect that no formal action will be taken in the case of
a consumer who files a complaint with the Insurance Department for
an unfair claim settlement practice. The existing law encourages
claims practice against the risk of having to pay the claim plus
attorney fees. It is economically sound for those companies to
violate the law. We believe it is time to put some teeth into the
law by extending it to allow a private cause of action.

While the amended version of HB 2082 now before you may expand
the criteria whereby the Insurance Commissioner may seek action, it
still does not allow a private cause of action. We feel it is more
appropriate to empower individuals with the ability to pursue
violations of unfair claim settlement practices, rather than to
continue to burden the Insurance Commissioner with this task. Thus,
we urge you to reinstate the stricken language in (b) on pages 6 and
7.



KaMMCO

KANSAS MEDICAL MUTUAL INSURANCE COMPANY
AND :
KANSAS MEDICAL INSURANCE SERVICES CORPORATION

TO: House Insurance Committee

FROM: Lori M. Callahan
. General Counsel

SUBJECT: H.B. 2082

DATE: January 22, 1992

The Kansas Medical Mutual Insurance Company, KaMMCO, is a
Kansas domestic, physician owned, professional liability insurance
company formed by the Kansas Medical Society pursuant to
legislation enacted by the Kansas Legislature. KaMMCO currently
insures 830 Kansas physicians. KaMMCO opposes H.B. 2082 in its
original form as proposed to the House, but has no position on H.B.
2082 as ;mended by the House.

H.B. 2082 as introduced in the House, created a private
cause of action for unfair claims settlement practices by insurance
companies. Currently, the Kansas Department of Insurance has the
power and authority to assess fines and other remedies against
insurance companies who violate K.S.A. 40-2402, which is the Unfair
Claims Settlement Practices Act. These fines can be up to $2,500
per violation or $10,000 per violation if the violation was done

in a knowing manner.

P.O. BOX 2307 » TOPEKA, KANSAS 66601-2307
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To allow a private cause of action under this Act would
result in substantial cost to the systém without any resulting
pbenefit to the consumer. A private cause of action would increase
litigation, increase administrative cogts, and increase defense
costs. Such costs result without a corollary benefit in that
currently the Kansas Department of Insurance has complete power and
authority to enforce the Act without any costs to the consumer.
The Kaﬁsas Department of Insurance has an excellent record of
resolving allegations of violations of the Unfair Claims Settlement
Practices Act all without the need for involvement of attorneys,
which would be required for a pursuit of a private cause of action.
The current system also results in resolution of the problem
without payment of attorney fees.

It is the position of KaMMCO, therefore, that H.B. 2082 as
proposed in the House while appearing to assist consumers, in fact
provides them no additional benefit and only adds cost to the
system, .which in the end must be paid for through increased
insurance premiums. In a time when increased insurance costs to
all Kansans is creating state wide problems, especially in the area
of availability of health care, it is the position of KaMMCO that
H.B. 2082 is not only unnecessary but a detriment to the state.

Finally, as amended by the House Insurance Committee, H.B.
2082 adopts the model NAIC legislation for the Unfair Claims
Settlement Practices and removes the provision for a private cause
of action. KaMMCO takes no position on this amendment but concurs
that the elimination of the provision allowing for a private cause
of action eliminates its concerns with the bill.

Thank you. Let me know if I can answer any questions.



MEMORANDUM

TO: The Honorable Dick Bond
Chairman, Senate Financial Institutions and Insurance Committee
FROM: William W. Sneed
' State Farm Insurance Companies
DATE: January 22, 1992
RE: House Bill 2082

Mr. Chairman and members of the Committee: My name is Bill Sneed and
I represent State Farm Insurance Companies. My client had previously testified on this bill
in front of the House Insurance Committee on February 6, 1991. At that time, my client
voiced its opposition to the bill as it was my client’s position that H.B. 2082, in the original
form, was unwarranted, costly and not in the best interest of the insuring public. After our
testimony the bill was amended to encompass the National Association of Insurance
Commissioners ("NAIC") Model Bill and eliminate the language which inserted a "private
right of action" within the Unfair Claim Settlement Practices Act. However, my client
would still contend that the current law is satisfactory in this area, and as such opposes
H.B. 2082 as amended. Additionally, inasmuch as there may be a discussion relative to re-
inserting the language that was taken out in the House, my client wishes to provide
information in regard to my client’s position on that particular provision.

The language inserted on page four, lines 16-20, would allow a single

incident to trigger this law if committed flagrantly and in conscious disregard. My client




has testified before vérious committees of the National Association of Insurance
Commissioners ("NAIC") on this point, and we have consistently argued against this new
application. Inasmuch as the "general business practice” standard is clearly defined and
well understood by the insurance industry, as well as by regulators, we believe this change
is unnecessary and could cause confusion. Thus, my client again reiterates that this new
standard should not be included.

In regard to the proposed inclusion of a "private right of action" within this
law, please accept the following as a historical analysis and our arguments as to why this

provision should not be included.

General Discussion

H.B. 2082 is an amendment to K.S.A. 40-2404, which is commonly referred
to as the Unfair Claims Settlement Practices Act. This statute, taken from the National
Association of Insurance Commissioners ("NAIC") Model Bill, was and is designed to grant
adequate authority to the regulatory body to regulate claims practices by insurers within
a particular state. Under current law, the action by the insurance company must be
committed or performed "with such frequency as to indicate a general business practice”
in order to be in violation of K.S.A. 40-2404. The proposed amendment, which was not
accepted by the House, was offered by the plaintiffs’ attorneys to change current Kansas

law in two particular areas.




First, it is to create a new cause of action against insurance companies for
acts alleged to have been committed in violation of K.S.A. 40-2404. Currently, K.S.A. 40-
2404 cannot be used as a cause of action by an individual, and is only available as a
regulatory tool for the Kansas Insurance Department.

Secondly, once this new cause of action is created, the plaintiffs’ bar wishes
to provide that oné single infraction regardless of intent would be enough on which to base
a lawsuit against an insurer.

My client supports K.S.A. 40-2404. The purpose of the statute is to regulate
the overall business practices of insurers, rather than single isolated instances. Such
violations are almost always inadvertent and can occur regardless of safeguards adopted
by the insurer. Thus, we support the current law as a remedy against those few insurers

which pursue a general business practice of unfair claims settlement practices.

Case Law Review

After several early cases dealing with bad faith, the California Supreme Court
in 1979 came out with Royal Globe v. Superior Court. In Royal Globe, the sole issue was
whether an individual who is injured by alleged negligence of an insured may sue the
negligent party’s insurer for violation of the Unfair Practices Act. Subsections of that Act
require insurers to "effectuate prompt, fair, and equitable settlements" and to refrain from
"directly advising a claimant not to obtain the services of an attorney.” The Court first

reasoned that another section provided private litigants with a cause of action against




insurers who violate the Unfair Practices Act. Then the Court concluded that since the
Unfair Practices Act refers to claimants, and since the legislative history indicates that the
legislature failed to exercise its opportunity to change the language of the Act in order to
clarify its application, third parties were to be protected by the Unfair Practices Act.

The next major decision was Moradi-Shalal v. Fireman’s Fund Insurance Co.
in 1988. In that case the Court began its discussion by noted that although similar unfair
practices acts had been adopted by forty-eight states, "the Courts of other states have
largely declined to follow our Royal Globe analysis." [Including the State of Kansas in the
case of Spencer v. Aema Life, 227 Kan. 914 (1980).] The Court viewed these out-of-state
cases as strongly calling into question the validity of the Court’s statutory analysis in Royal
Globe. The Court also noted the criticism of scholarly journals which indicated the
erroneous nature of the Royal Globe decision and the undesirable social and economic
effects. The Court criticized the former court’s ruling due to its failure to provide answers

to practical questions on the scope of action. For those reasons, the Court overruled Royal

Globe.

Statistical Analysis

Although it is unclear whether Royal Globe had a significant impact on the
frequency by bodily injury (BI) claims, and further, we cannot "actuarily" establish its
impact, it is interesting to note certain trends before, during and after the Royal Globe case.

Attached are two charts for your review.




The first chart shows the trend since 1968 in State Farm’s average paid BI
claim cost in California and in a "representative" tort state. The latter is based on the
average of the claim costs in Alabama, Illinois, Ohio and Texas. Also shown for
comparison are the CPI-All Items and CPI-Medical Care trends over the same period. As
you will notice, the Four State Average kept pace with the CPI-Medical Care Index while
California’s BI Claim cost rose sharply during 1979 through 1988. The BI claim cost in
California declined in 1989, but now has increased in the first nine months of 1990. Just
as it took a long period of time for the adverse effects of Royal Globe to accumulate, it will
take a period of time for the beneficial effects of Moradi-Shalal to materialize. [Note:
Little, if any, of this spread can be attributed to our California policyholders carrying higher
limits than elsewhere, since there is not a significant difference in the distribution of
business by limits between California and the Four State Average.]

The other chart shows a comparison of the ratio of the BI liability incurred
claim frequency to the PD liability incurred claim frequency over the same period.
Everything else being equal, you would expect this ratio to remain constant. The Four
State Average dropped a little, then climbed back to the 1968 level and in the last four
years has continued to increase. The California ratio stayed flat for a few years and then
increased, most dramatically from 1983 to 1987. These recent increasing trends are similar
to those in the very recent study by the Insurance Research Council. As stated in their
report, Trends in Auto Bodily Injury Claims, there has been a growing trend by the American

public to file more liability claims for bodily injuries in the past decade. The report




concluded that this trend is due primarily to changes in claiming behavior rather than to

increases in accident frequency or severity.

Kansas Status

We are unaware of any rational basis on which to establish a new cause of
action within our current tort system. If individual claimants are treated unfairly, current
Kansas law provides ample protection and safeguards for them. In addition to various
opportunities to collect attorney’s fees, Kansas, under the appropriate circumstances, does
provide for punitive damages, which have historically be established to punish the
wrongdoer above and beyond the plaintiff's actual damages. Further, we are unaware of
any public outcry for such legislation.

The Kansas insurance market is one of the most reasonably priced markets
within the country. Further, the Kansas Insurance Department is one of the most widely
respected insurance departments within the country, and its Consumer Affairs Division
which monitors claims practices, has recently been denoted as one of the top consumer
divisions in the United States. Since K.S.A. 40-2404 is a complex insurance law, it should
remain in the hands of the experts, the Kansas Insurance Department.

Additionally, as with prior discussions held by this legislature relative to
punitive damages, in order to provide insurance at a reasonable price, it is important to
allow recovery against companies for damages suffered by an individual, and that those

damages should not be expanded upon simply by utilizing a threat of an additional cause




of action. Clearly, our experience has indicated that once this type of cause of action is
allowed for, all lawsuits thereafter, regardless of merit, will insert a claim for unfair claim
settlement practice. As with punitive damages, the Kansas legislature has disallowed such
a practice of "shotgun pleading” on causes of action, and only provided for those causes of
action is there is a reasonable basis for such an action.

Therefore, it is my client’s position that the proposed "private right of action”
amendment should not be included in this bill, and absent a showing to the contrary, the
Legislature should only encompass the NAIC Model Bill. Again, I would like to thank you

for the opportunity to provide this information, and if you have any questions or
comments, please feel free to contact me.

William W. Sneed
Legislative Counsel
State Farm Insurance Companies
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HOUSE BILL #2082 - UNFAIR CLAIMS PRACTICES

Senate Financial Institutions and Insurance Committee
Testimony by Lee Wright
Legislative Representative for Farmers Insurance Group

Mr. Chairman and members of the Committee

My name is Lee Wright and | am representing Farmers Insurance Group. We appreciate
this opportunity to appear on House Bill 2082.

We are not opposed to HB2082 in the amended form that passed the House last year.

We would be opposed to any amendment which would allow a private right of action for
a single violation of the Unfair Trade Practices Act.

As we testified in the House Insurance Committee, we are particularly concerned with
the impact such a provision could have on our ongoing efforts to resist fraudulent claims.

Combating fraudulent claims is a necessary and vital part of controlling insurance costs.
However, the looming threat of a private cause of action involving costly litigation could
significantly decrease the incentive and economic practicality of attempting to fend off
fraudulent claims in the future.

Mr. Chairman that concludes my remarks. Thank you.



BRAD SMOOT

1200 WEST TENTH STREET ATTORNEY AT LAV 10200 STATE LINE, SUITE 230
TOPEKA, KANSAS 66604-1291 LEAWOOD, KANSAS 66206
(913) 233-0016 (913) 649-6850

FAX (913) 233-3518 FAX (913) 381-6965
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Testimony to the Kansas Senate Financial Institutions
and Insurance Committee by Brad Smoot, Kansas legislative
counsel, American Insurance Association regarding

1991 House Bill 2082, as amended.

January 22, 1991

Mr. Chairman, Members of the Committee:

I appear today on behalf of the American Insurance
Association, a trade organization of over 200 property and
casualty insurance companies providing insurance in all lines
of property and casualty insurance in Kansas and nationwide.
AIA does not oppose H.B. 2082, as amended, but does oppose
further amendment reinstating a private cause of action for
unfair claim settlement practices by insurance companies.

Currently, the Kansas Department of Insurance has
substantial power and authority to assess fines and other
remedies against insurance companies who violate Kansas laws
(K.S.A. 40-2402) regarding unfair competition and unfair
practices in the insurance industry. These fines can be up
to $2,500.00 per violation or $10,000.00 per violation if the
violation was done in a knowing manner.

To allow a private cause of action in addition results

in substantial costs to the system. A private cause of



action would increase litigation, increase administrative
costs, and increase defense costs. Such costs would be
incurred without a corresponding benefit since the Kansas
Department of Insurance has power and authority to enforce
the act without any cost to the consumer.

With the added power of H.B. 2082, as amended by the
House Committee, the Department is well equipped to protect
the consuming public. This is all done without the need for
payment of attorney fees in order to enforce the act.

Accordingly, the American Insurance Association opposes
any further amendment of H.B. 2082, which would reinstate a
private cause of action. I would be pleased to respond to

questions.



