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MINUTES OF THE _House . COMMITTEE ON Transportation

The meeting was called to order by _Representative Herman G. Dillon at
Chairperson

— 1 354f./p.m. on February 5 , 1992 in room _526=S _ of the Capitol.

All members were present except:
Representative Delbert Gross - Excused

Committee staff present:

Hank Avila - Legislative Research
Bruce Kinzie - Revisor of Statutes
Jo Copeland - Committee Secretary

Conferees appearing before the committee:

Chi-Wan Lai, M.D. - Professor of Neurology, University of Kansas
Medical Center, Kansas City, Ks.

Chip Wheelen - Kansas Medical Society

Loreta B. Scharnhorst

Bertha McDowall - Executive Director of Epilepsy-Kansas

Karen Hipp, RN, BSN - St Francis Regional Medical Center - Wichita,
Ks.

Orvis N. Fitts ~ Overland Park, Ks

Betty McBride - Director, Division of Vehicles

Chairman Dillon entertained a motion to approve January 29th
minutes. Representative Webb made the motion to approve minutes.
Representative Correll seconded. Motion carried.

Testimony - House Bill 2772 - Drivers' licenses, seizure disorders.

Chairman Dillon introduced Representative Gjerstad, sponsor of
House Bill 2772.

Representative called on Chi-Wan Lai, M.D. who testified in support
of House Bill 2772. (Attachment 1)

Chairman Dillon called on Chip Wheelen who recommended an amendment
on House Bill 2772. (Attachment 2)

Chairman Dillon called on Loreta B. Scharnhorst who testified
in support of House Bill 2772. (Attachment 3)

Chairman Dillon called on Bertha McDowall who testified in support
of House Bill 2772. (Attachment 4)

Chairman Dillon called on Karen Hipp who testified in support of
House Bill 2772. (Attachment 5)

Chairman Dillon called on Orvis Fitts who testified 1in support
of House Bill 2772. (Attachment 6)

Chairman Dillon called on Betty McBride who requested an amendment
on House Bill 2772. (Attachment 7)

Representative Carl Holmes distributed written testimony only from
Michael Dreiling, Liberal, Kansas on House Bill 2772. (Attachment
8)

Final action on House Bill 2764 - An act providing for a temporary
license for vehicle salesman.

Representative Lloyd made a motion to amend House Bill 2764.
Representative McKechnie seconded it. Motion carried (Attachment
9)

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim, Individual remarks as reported herein have not
been submitted 1o the individuals appearing before the committee for

editing or corrections. Page 1 Of 2




CONTINUATION SHELET

MINUTES OF THE _House COMMITTEE ON Transportation
92
room __526-S Statchouse, at 1335 d.f./p.m. on February 5 , 1924

Representative McClure moved to pass House Bill 2764 as amended.
Representative Crowell seconded. Motion carried.

Final action on House Bill 2765 - Exempting certain vehicles from
mileage disclosure on certificates of title.

Representative Shore made a motion to amend House Bill 2765,
Representative Reinhardt seconded. Motion carried. (Attachment
10)

Representative Reinhardt moved to pass House Bill 2765 as amended.
Representative Shore seconded. Motion carried.

Final action on House Bill 2766 ~ Child passenger safety act,
passenger car.

Representative Reinhardt moved to pass House Bill 2766.
Representative Pauls seconded. Motion carried.

Representative Smith recorded as voting "No" on House Bill 2766.

Meeting adjourned at 2:36 P.M.
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~ Chi-Wan Lai, M.D.
Professor of Neurology
Department of Neurology
Un1vers1ty of Kansas Medical Center
Kansas City, Ks

 In recent years, a number of states have liberalized their laws
and policies regardlng epilepsy. There are a number of reasons
for this. '

Flrst of all, there is no data to substantiate that a one year
seizure free perlod is safer than a shorter period of time for a
person with a seizure disorder to be able to begin or resume
driving. Blanket restrictions for licensing persons with
,epllepsy are not appropriate because of the various ways in which
epilepsy affects different people. Instead, individualized
determinations of ability should be based upon the following
factors: type(s) and frequency of seizures; presence of an aura;
customary time of seizure occurrence (e.g., nocturnal, upon
waking); willingness to take prescribed medlcatlon(s), and any
side effects of such medication. The person’s medical physician
is in a position to be able to make such a determination based
_upon these factors. Also, the medical physician is in a position
to monitor the medication. After a certain number of weeks
without a seizure, the physician can believe the medication is
working for that person. After a certain number of months with
out a seizure, the physician can believe the seizures are being
controlled by the medication.

Second, the report of the seizure free interval itself depends
largely on the patient. Under the current law where there is no
individualized determlnatlon, a Kansas resident who has a seizure
disorder must be seizure free for one year. Therefore, the
patient may not choose to report that he is having seizures. The
'bill currently under consideration allows for the possibility of
an individualized determination. Therefore, if a person begins
having seizures and the seizures are brought under control with a
new medication or an increase in dosage, the person does not have
to wait an entire year before he can drive again. The
restrictions in the bill currently under consideration make it
more likely that a person will be honest with their physician

; about their seizures.

Flnally, from our study, we found that patients are very much in
conformity with the advice of their medical physician on the
_subject of driving. This means that most patients will not drive
if the physician feels they should not, and that they will follow
the restrictions the phys1c1an suggests concernlng their driving.

During the past decade, there has been a s1gn1flcant trend away
from an across-the-board seizure-free period to a reduced period
~when one is requlred. Most of the states still have a required
seizure free period, with an allowance for exceptions under which
a license may be issued after a shorter period of time. This is
‘the essence of the bill being discussed today. For the reasons
just stated, I hope that you will realize the merits of thls
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KANSAS MEDICAL SOCIETY

623 W. 10th Ave. « Topeka, Kansas 66612 ¢ (913) 235-2383
WATS 800-332-0156 FAX 913-235-5114

February 5, 1992

TO; House Transportation Committee

FROM: Kansas Medical SocietyCj;%7§%§(éz2242p__

SUBJECT: House Bill 2772; Seizure Disorders

While the obvious intent of HB 2772 is laudable, we have
grave reservations about the language at lines 8-10 of page 4.
This amendatory language would appear to compel the Director of
the Division of Vehicles to issue a driver's license to any
person who obtains a statement from their physician attesting
that the patient's seizure disorders are controlled by medica-
tion. It is true that seizure disorders can be controlled by
medication. A physician, however, cannot assure that the patient
will always follow the medical regimen. Furthermore, there are
occasions when other interactions could cause the seizure disor-
ders to resume. This depends to a great extent upon the charac-
teristics of the individual patient.

Attached to this statement is a draft amendment which we
believe would allow the Director to retain authority to exercise
judgement on a case-by-case basis rather than be forced to issue
a license based upon a single physician's opinion. Our suggested
language would allow the Director to seek the advice of a consul-
tant who would be knowledgeable about seizure disorders and could
review the case and offer an opinion. The consultant could be
the applicant's personal physician, but it would probably be
advisable for the Director to seek an independent opinion from a
neurologist.

Thank you for considering our concerns. We urge you to
adopt our requested amendment prior to taking any action on
HB 2772.

CwW/cb
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HB 2772
4

eration of a motor vehicle by the licensee. Restricted licenses issued
pursuant to this subsection (e)(7) shall be subject to suspension or
revocation as provided in subsection (a) of K.S.A. 8-237, and amend-
ments thereto. For the purpose of this paragraph, selzure disorders
which are controlled means that the licensee has not sustained a
selzure involving a loss of consciousness in the waking state within

DRORE

Sec. 2. K.S.A. 8-247 is hereby repealed.
Sec. 3. This act shall take effect and be in force from and after
its publication in the statute book.

one year preceding the application or renewal of a driver’s license ——

. For purposes of determining whether the applicant
or Ticensee is capable of safe operation of a motor
vehicle, the director may seek the advice of a
consultant who is licensed to practice medicine

and surgery in this state.

7
W
KANSAS MEDICAL SOCIETY

1300 Topeka Avenue « Topeka, Kansas 66612
(913) 235-2383 FAX #(913) 235-5114

Chip Wheelen
Director of Public Affairs
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Epilepsy-Kansas, Inc. Testimony to the Transportation Committee
Regarding
Individuals With A Seizure Disorder And Drivers Licensing
(HR 2772 & SN 522)

Members of the Committee

My name is Bertha McDowall and I am the Executive Director of
Epilepsy-Kansas. Epilepsy-Kansas and The Epilepsy Foundation for the
Heart of America are the Kansas affiliates of the Epilepsy Foundation of
America. I also currently serve on the State Commission on Epilepsy.

In the course of the hearings leading to the creation of the Commission
and during the Commission meetings also, the issue of the licensing of
individuals with epilepsy continually and emotionally was addressed. It
was felt that the one year seizure free period was excessively long, that
the administrative hearing process was ineffective and that the Medical
Review Board needed to be educated regarding the latest medical
developments as they applied to individuals with seizures who were
seeking a driver’s license.

Recommendation 47 of the Task Force on Epilepsy and Other Seizure
Related Disorders calls for legislation revising the driver's licensing
regulation to reflect a three month, or less, seizure free provision.

According to Dr Jerome Murphy, chief of the Neurology section of
Children's Mercy Hospital, Kansas City, seizures account for about two of
10,000 motor vehicle accidents. As a comparative value, alcohol appears
to be a contributing factor in 50 percent of motor vehicle accidents.

The frequency of accidents related to epilepsy is roughly similar to the
frequency of sudden and unexpected death behind the wheel or to
accidents in patients with diabetes mellitus. Most accidents in patients
with epilepsy involve one vehicle striking an unyielding substance and
most occur in rural settings. Essentially, this is a small risk.

So therefore, it is known that patients with seizures are involved in
fewer fatal accidents than persons with an alcohol-related condition and
the accident rates of epileptic patients are not significantly higher than
those of patients with other medical conditions.

The Epilepsy Foundation of America believes that where a specific
seizure-free interval requirement exists, provision should be made for
exceptions where appropriate. Examples of possible appropriate
exceptions include the following: a breakthrough seizure due to
physician-directed medication change, an isolated seizure where the
medical examination indicates that another episode appears unlikely, a
seizure related to a temporary illness, a seizure due to an isolated
incident of not taking medication, an established pattern of only
nocturnal seizures, an established pattern of only seizures which do not
impair driving ability or an established pattern of an extended warning.

Approximately fifteen states require a seizure-free period of less than
one year ( ranging from three to six months) and about ten do not have
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a standard seizure-free period. States which do not have a set seizure
free period require a doctor’'s statement concerning the person's ability
to drive safely.

While we realize that the three month seizure free recommendation may
be too short a waiting period for the Committee and for the legislature,
we hope that they can endorse a period of six months seizure free and
the option of a doctors authorization of the individual's ability to
drive. We would also hope that the Medical Review Board would become
more educated as to the circumstances surrounding a seizure disorder.

In the case where the physician suspects the individual may no longer
need to take their medication, it is not reasonable to almost force a
person to remain on medication just because they fear that they may
loose their license in the process due to an isolated seizure. There is
no reason why, once the person is put back on their original medication,
which has proven effective previously, the individual should wait for a
year. This poses an unfair burden on individuals whose seizures were
controlled and who probably rely very heavily on driving.

It is also our hope that by making the regulations concerning licensing
more reasonable, that more people effected would adhere to them
therefore making driving safer for everyone. A law that people spend
most of their time circumventing is not effective in the first place and
accomplishes very little except to catch the very people it should not
apply to. The individuals who should legitimately be excluded from
driving are on the road anyway. It is hoped that this committee will
help to remedy this situation.

On behalf of the individuals with epilepsy in the state, I would like to
thank you for considering this very important issue and we hope for
your support of this bill and its intent.



United States Driving Laws Appendix A General Information
United States Driving Laws
Driving & Epilepsy*
State Seizure-Free Period Periodic Medical Updates Doctors Must DMV Appeal of
Required After Licensing Report Epilepsy License Denlal™™
Alabama 1 year Annually for 10 years from No Yes
date of last seizure
Alaska 6 months No, but Department of Motor No Within 15 days
Vehicles may require annual
physical exam
Arizona 1 year, with exceptions At discretion of Motor Vehicle || No Within 15 days
Division
Arkansas 1 year At discretion of Department No Within 20 days
of Motor Vehicles
California None as above Yes Within 10 days
Colorade None as above No Yes
Connecticut 3 months Every 6 months Yes Yes
Delaware None Annually Yes Yes
District of 1 year Annually until 5 years No Yes.
Columbia seizure-free Within 5 days if
suspended
Florida 1 year At discretion of Medical No Yes
Advisory Board
Georgia 1 year. Less if only At discretion of Department No Within 15 days
nocturnal seizures. of Motor Vehicles
Hawaii 1 year At discretion of Department No Yes
of Motor Vehicles
Idaho 1 year. Less with doctor Every 6 months or annually No Yes
recommendation
medication change
Hlinois None At discretion of Medical No Yes
Advisory Board
indiana None as above No Yes
lowa 6 months. Less if seizures Every 2 years No Yes
nocturnal
Kansas 1 year Annually, until 5 years No Within 30 days
seizure-free
Kentucky 3 months At discretion of Medical No Within 20 days
Advisory Board
Louisiana 1 year, with exceptions as above No No
Maine 1 year or 6 months as above No Yes
Maryland 3 months as above No Within 15 days
Massachusetts 6 months At discretion of Medical No Within 14 days
Advisory Board
Michigan 6 months. Less with doctor || At discretion of Medical No Within 14 days
recommendation Advisory Board

* Chart reflects data available as of March, 1990. Information subject to change. This chart is
not a substitute for legal advice. For further information, consult your state Dept. of Motor
Vehicles. Adapted from National Spokesman, March 1990.

** Time frames are given when known. Every state allows for appeal through the courts.
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Appendix A General Information

United States Driving Laws

Minnesota Generally, 6 months as above No ‘Yes
Mississippi 1 year At discretion of Medical No Yes
Advisory Board
Missouri None At license renewal No No
Montana 6 months No No Yeos
Nebraska 1 year No No Yes
Nevada 3 months Annually Yeos Yes
New 1 year No No Within 30 days
Hampshire
New Jersey 1 year. Less on Every 6 months for 2 years, Yeos Within 10 days
recommendation of thereafter annually
Neurological Disorder
Committee
New Mexico 1 year At discretion of Medical. No Within 20 days
Advisory Board
New York 1 year. Less with doctor At discretion of Department No Within 30 days
recommendation of Motor Vehicles
North Carolina None Annually, or less atdiscretion §| No Within 10 days
of Department of Motor
Vehicles
North Dakota 1 year. Restricted licenses Annually for at least 5 years No Within 10 days
available after 6 months )
Ohio None Every 6 months or 1 year No Within 30 days
until seizure-free 5 years
Oklahoma ¢ 1 year, with exceptions At discretion of Department No Yes
of Public Safety
Oregon 6 months, with exceptions Every 6 or 12 months until 2 Yeos Within 20 days
years seizure-free
Pennsyivania 1 year. Less if nocturnal or | Atdiscretion of Medical Yes No
prolonged auras Advisory Board
Puerto Rico None as above No Within 20 days
Rhode island Usually 18 months. Less at || as above No Yes
discretion of Department
of Transportation
South Carolina | 6 months Every 6 months No Within 10 days
South Dakota 12 months. Less with Every 6 months until 12 No No
doctor recommendation months seizure-free
Tennesses No set seizure-free period At discretion of Medical No Within 20 days
Advisory Board
Texas 1 year. Less if nocturnal or || Atdiscretion of Medical No No
duse to medication change || Advisory Board
Utah 3 months Annually until seizure-free 5 No Within 10 days
years
Vermont 24 months, or € months Every 6 months until 24 No Yes
with doctor months seizure-free
recommendation
Virginia 1 year or 6 months ‘At discretion of Medical No No
Advisory Board
Washington 6 months as above No Yes
West Wrginia 1 year as above No Within 10 days
Wisconsin 3 months Every 8 months for 2 years. No Yes
Annually thereafter until
seizure-free 5 years
Wyoming 1 year, with exceptions Annually until seizure-free 2 No Yes
years, thereafter upon
license renewal
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Comprehensive Epilepsy <Center
St. Francis Regional Medical Center
Wichita, Kansas

Testimony fo the Transportation Committee regarding individuals
with a seizure disorder and driver's license.

(HR 2772 =and SN 522)

Members of the Committee:

My name 1is Karen Hipp, RN, BSN. I am the Nurse Coordinator for
the Epilepsy Center at St. Francis Regional Medical Center in
Wichita, Kansas. My current job has many diverse avenues. I

provide education and counseling for individuals and families who
have been affected with epilepsy. I deal with adults and children
who have seizures both in the hospital and outpatient «c¢linic
setting. I work with epilepsy patients in dealing with their
medical as well as social problems.

The inability of many of our seizure patients to obtain a driver's
license =affects not only transportation difficulties., but also
their self ssteem. It makes my clients different from their peer
group whether they are sixteen years of age or fifty six.

The <clients in the Epilepsy Clinic are seen by the neurclegist a
minimum of cnce each vear for follow-up and checking
anticonvulsant levels. Clients may be seen more often if deemed
necessary by the physician. Who can get to know these individuals
better than their doctor? Conpliance with their medication
schedule is checked by noting consistent therapeutic drug levels.
Obtaining seizure history and current seizure logs assists us 1in
noting how the individual is doing with their seizure control.

The current driver's license law is less than desirable. Many
individuals are afraid to taper off of their anticonvulsants due
to the current one vear seizure free stipulation for fear of the
loss of their driver's license if they experience even one event.
Those who would consider tapering their medications are patients
who have been seizurs free for two years post epilepsy surgery,
teenages who suffered from a classification of seizures <called
absence (staring spells lasting 3 to 4 seconds) as pre-school and
school age and have been seizure free for years and often can be
off anticonvulsants as they grow intc adolescents. Occasionally
our patients have been controlled on polytherapy (more than one
anticonvulsant). In an attempt to decrease or remove their
anticonvulsants 1if <they experience one seizure event, they are
penalized £for a whole year. As soon as the event occurs, the
neurologist would resume their previocus medication dose, follow-up
with anticonvulsant drug levels in two to four weeks to check for
compliance and therapeutic drug levels. In most instances
therapeutic drug levels are achieved in one month. Tt does not
take twelve months.

s
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The Epilepsy Center Neurologists and myself optimally would prefer
to see the one yvear seizure free time period decreased to six
months. We do support the proposed bill of one-year-seizure-free
or upon the discretion of the person's medical physician and
making each case individual. our concern is the Medical Board
will continue to base their approval on future driver’s licenses
cn the one-vyear-seizure-iree status, and overlook the
recommendations of the person's physician.
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5 February 1992 -

Kansas State House of Representatives
House Transportation Committee

Mr. Herman Dillon, Chairman, and members of the House Transportation Committee,
I welcome this opportunity to appear before you. I understand Representative Diane
Gjerstad has introduced H. B. #2772 in the House of Representatives, and that my Senator
Richard Bond, has likewise introduced the same legislation in the Senate. This legislation
would be an amendment to the K.S.A. 8-247 ("seizures disorders”). I am fully in
agreement with the proposed change to this statute. It would not now directly benefit me,
but it would help other Kansas drivers confronted with the same situation I have
experienced. Therefore I would like to inform you of my particular case.

On January 20, 1991, while attending a concert of the Kansas City Symphony
Orchestra in company with my wife, I experienced a seizure in which I lost consciousness.
My wife had the ambulance service called, and I was taken to Humana Hospital in
Overland Park. There an E.E.G. and brain scan was done with negative results - no
abnormalities. I was placed on Dilantin medication the next morning and released.

This was the first seizure I had ever experienced. My doctor told me there was no
known reason why this happened to me. He explained it was similar to an electrical short-
. circuit, but in the brain. He further stated if the E.E.G. had shown a tumor or other brain
damage, this could indicate the probable cause. I had never had a head injury or other
medical reason for such an occurrence. I was told not to drive for a couple of weeks after
which a blood test would be done to determine the level of Dilantin in my blood stream. I
understand this level must range from 10 to 20 %. After the blood test, my doctor gave me
permission to drive.

My driver license renewal date was 10 March 1991. On 7 March I applied for my
license renewal, and I answered in the affirmative the question on the renewal application
if T had a seizure in the past 12 months with a loss of consciousness. My application was
denied. I then asked if my license was now rescinded, and I was told I could continue to
drive until midnight on 10 March! I was also told I could request medical forms from the
Division of Vehicles if I desired to have my case reviewed.

I called that same day and requested the medical forms; had my doctor complete
them with his recommendation I be given an unrestricted driver's license, and sent the
forms to Topeka on 13 March. A letter I received dated 10 April informed me my case was
referred to the Medical Advisory Board which would meet on 26 April after which I would
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‘be notified within 45 days! I made a telephone call on 30 April with no result, and on 12"
June I received a letter stating I had a seizure disorder that was not currently "controlled”

by prescribed medication" (i.e. K.A.R. 92-52-11). The letter stated I could request an
administrative hearing within 30 days. I called on 14 June, and stated I intended to ask for
such a hearing. In the phone discussion I was told that even though my doctor stated my
disorder was controlled by medication, and he considered me safe for driving privileges,
the K.A.R. 92-52-11 defines "controlled by prescribed medication” to mean you have not
sustained a seizure involving the loss of consciousness in the waking state-within the

preceding one year period.” This of course means an arbitrary regulation definition of a
seizure disorder in spite of the the fact I was on prescribed medication at the proper level.

I was then told new medical forms would be sent to me early in December so I could
resubmit them on or after 20 January 1992, which was the end of my 12 month period.

By 9 December I had not received another set of medical forms so I called the
Division of Vehicles and asked such forms be sent to me. These forms were sent and
completed by my doctor with the recommendation I be given an unrestricted driver's
license, and I sent them to Topeka on 20 January 1992. After a telephone call to the
Division of Vehicles on 28 January, I received on 1 February a letter stating I was now
eligible to continue with my application for a Kansas driver's license. Also, an annual
medical report would be required until I was free of seizures for a full 5 year period as
recommended by the Medicai Advisory Board. Medical forms would be sent to me each

year.

In addition, I should mention if I had received my license on 10 March 1991 and had
the seizure on the following day, I would have been driving for the next 4 years.
Unfortunately, I had happened to be in the 25% of those drivers who had to renew in 1991

and who had incurred a seizure in the past 12 months.

In my opinion, the current K.A.R. 92-52-11 definition of "controlled by prescribed
medication” is arbitrary, unfair, and highly discriminatory. I am 100% in favor of H.B.
#2772 to correct this inequitable and capricious regulation. I would urge this committee to
vote favorably on H. B. #2772.

Qi 1.
Orvis N. Fitts

7716 W. 98th Street
Overland Park, Kansas 66212
(913) 642-2661



STATE OF KANSAS

Betty McBride, Director

Robert B. Docking State Office Building
915 S.W. Harrison St.

Topeka, Kansas 66626-0001

(913) 296-3601
FAX (913) 296-3852

Department of Revenue
Division of Vehicles

To: House Committee on Transportation

From: Betty McBride, Director Division of Vehicle
Kansas Department of Revenue

Date: February 4, 1992

Subject: House Bill 2772

Mr. Chairman, Members of the Committee,

My name is Betty McBride. I am the Director of the Division of Vehicles, and |
appear before you on behalf of the Kansas Department of Revenue in regards to
House Bill 2772.

This bill addresses the concerns of the Department about our ability to fairly
administer the vehicle laws of Kansas where seizure disorders are concerned.
There is a measure of flexibility built into to this law which allows us to grant
driving privileges in many situations that now require the Medical Advisory
Board and myself to apply a much more stringent interpretation of the current

rules and regulations.

Under section 7 of this bill, we can now accept a doctor's statement that a seizure
disorder is under control by use of medication, and the applicant should be
granted a drivers license. This alone is a great step toward removing a barrier
that has kept many persons with seizure disorders from receiving a drivers
license, regardless of the opinion of their physician. Our current rules and
regulations require a person to be seizure free for one year before consideration

can be given to issuing driving privileges to any applicant.
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Although this bill allows the Director of Vehicles some latitude in deciding
whether or not to issue a driver license to persons with seizure disorders, this
does not mean that the Medical Advisor Board is no longer needed. There are
many instances where a medical condition is not defined strictly by the letter of
the law, and an assessment by a medical professional is needed. House Bill 2670,
which has been introduced this session, would abolish the Medical Advisory
Board. I strongly oppose this provision because I feel the Division of Vehicles
needs the advise and guidence of the physicians who serve on the Board.

However, I do feel that House Bill 2772 is move in the right direction, and I request
that this bill be amended to remove any threat of civil liability to myself and the
Medical Advisory Board.

I will be happy to answer any questions you might have.
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February 3, 1992

Carl D. Holmes, Representative VIA FACSIMILE #(913) 296-1154
125th District

Room 156E

State Capitol

Topeka, KS 66612

Re: Senate Bill No. 522
House Bill No. 2772

Dear Carl:

As you are aware, my daughter Megan was denied a driver's license by the
Motor Vehicle Division of the Kansas Department of Revenue on the basis that
~ gshe sustained 2 seizure during the waking state within the preceding one
yvear of her application for a driver's license. Megan and I filed a
Petition for Judicial Review in the District Court of Seward County, Kansas.

For vour benefit, I am enclosing photostatic copies of the following
pleadings:

1. First Amended Petition for Judicial Review; and
2. Plaintiff's Trial Brief.

T would appreciate it if you would submit both the First Amended Petition
for Judicial Review and Plaintiff's Trial Brief during the hearings on both
bills,

In addition, I would appreciate it if you would inform the committee that
K.S5.A. 8-255b(a) requires that upon appointment of the medical advisory
board, the board shall be composed of five members, and it shall include,
but not be limited to, a physician licensed to practice ophthalmology, a
licensed optometrist, a licensed psychiatrist, and a licensed physician
specializing in internal medicine. The board shall meet at the request of
the Director of Vehicles,

Through discovery proceedings in Megan's Petition for Judicial Review, the
Ransas Department of Revenue disclosed that there are only three members
appointed to the medical advisory board, an optometrist, an ophthalmologist,
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ation of K.S.A. g-255b(a). We also discovered

that the board does not always meer, and that in most instances the Director
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For your benefit, 1 am also enclosing our answer to an Interrogatory

propounded to us by the Ka
request that this answer b

Your help is deeply apprec
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Enclosures

nsas Department of Revenue, and I would also
e submitted at the hearings.

iated.

gincerely yours

Michael P, Dreiling of
Neubauer, Sharp, McQueen,
Dreiling & Morain, F. A.



IN THE DISTRICT COURT OF SEWARD COUNTY, KANSAS

MEGAN K. DREILING, a minor,

by and through MICHAEL P.

DREILING, her father and

natural guardian,
Plaintiff,

VE.

¥ANSAS DEPARTMENT OF REVENUE,

Defendant.

e St e’ e el ol e W et Sl N

Case No., 91-CV=163

PLAINTIFF'S TRIAL BRIEF

Pursuant to the Court's direction to counsel on January 6, 1992,
Plaintiff submits this Trial Brief addressed to two (2) questions of law.
The issues deal with (1) the validity of Kansas Administrative Regulation
92-52-11; and, (2) may this Court decide a moot questiom.

FACTUAL BACKGROUND

Plaintiff filed her Petitiom for Judicial Review of the orvder of the
Defendant denying Plaintiff permigsion to wake application for driving
privileges.

The only evidence the medical advisory board reviewed and considered
was Plaintiff's medical history and physician’s report [Paragraph 11 of
Defendant's Response to Plaintiff's Discovery Request], setting forth that
Plaintiff suffered a seizure disorder in the waking state on february 12,
1991; that Plaintiff always has a warning prior to a seizure; and that
Plaintiff is reliable in taking her medication and reporting for her
appointments; and a certificate from her physician and neurologist

certifying that there is no known medical reason to deny Plaintiff a
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driver's license with full driving privileges, and that Plaintiff is
medically capable of operating 4 vehicle safely upon the public highways of
the State of Kansas and other states.

On December 4, 1991, plaintiff appeared &t an Administrative Hearing
and introduced into evidence, with no objections, reports from her physician
and neurologist stating that Plaintiff’s seizure disorder is controlled by
Depakote gprinkles 500 ©g twice a day, and that there is no known medical
reason to deny Plaintiff of hevr driver's license, ﬁor she is medically
capable of operating a vehicle safely on public roads.

At trial, Plaintiff's evidence will show that Plaintiff's seizure
disorder 1is well-controlled by Depakote gprinkles 500 mg rwice a day, and
chat the Defendant solely denied Plaintiff's driving rights on  the
parameters of K.A.R. 92-52-1l [Paragraph 12 of Defendant's Response EO
Plaintiff's Discovery Requast] .

ARGUMENT AND AUTHORITY

1. THE VALIDITY OF KANSAS ADMINISTRATIVE REGULATION g2-52-11
The Kansas Department of Revenue promulgated and adopted FK.A.R.

92-52-11 which provides in subparagraph (¢) that:

4 driver's license ghall not be ;gsued pursuant L0 X.S5.4A.

N

g-237(e), and its amendments, 1f the driver has sustained a
seizure involving a {oss of consciousness in the waking state
within the preceding one year, unless the medical advisory board

determines to the contrary.
That portion of the regulation pertaining to being seizure~free for one year
before & license can be issued is contrary to Ransas statutes.

K.S.A. 1990 Supp. 8-237, as smended by Chapter 316 of the 1991 Sessgion
Laws, provides in part that:

The Division of Vehicles shall not issue any driver's license tO
any persom:

-7 -
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(e) . . . known to have suffered any seizure digsorder, until the
procedure specified in paragraph (7) of subsection (f) of K.S.A.
8-247, and amendments thereto, has been complied with.

K.S.A. 8-247 did contain subsection (£), but was amended by Chapter 33
of the 1983 Session Laws by the deletion of (£) and changing (£) to (e).
Paragraph (7) of subsection (e) of K.S.A. B8=247, and amendments

thereto, provides in part:

(7} Seizure disorders which are controlled by prescribed
medication  shall not be considered a disability under the
preceding subpart, unless the medical advisory board fiads that
the applicant's condition is such that the applicant is likely to
be a danger to such applicant or others, while operating a motor
venicle. . . . [Emphasis supplied.]

Plaintiff assumes that K.A.R. 92-52-11 was adopted in accordance with
%.5.A. 77-420 and 77-421, which require approval by the Secretary of
Administration and the Attormey General, plus public hearings after nuotice,
and Plaintiff furthér assumes that said rule and regulation was subject to
examination, modification, or rejection by the legislature as authorized by
Xx.S.A. 77-426, but said regulation is nevertheless invalid because the
Department of Revenue clearly exceeded its authority in adopting K.A.R,
92-52-11,

K.S.A. 8-247, and amendments thereto, does not require an individual to
be seizure-free iavolving a loss of consciousness in the waking state within
the preceding one year. It only requires that an individual's seizure
disorder be controlled by prescribed medicarion.

The Kansas Supreme Caurt in Wesley Medical Center v. Clark, 234 Kan. 13

at page 18, held:

Because K.A.R. 28-34=6(d) was duly adopted pursuant to gtatutory
authority, and has the force and effect of law . . . Wesley
contends that a valid statutory privilege from discovery was
created. Furthermore, since the legislature did not modify the
regulation, as it has authority to do under K.S.A. 1982 Supp.
77-426, the petitioner asserts the legislature has approved and
adopted this privilege. The same argument was found to be without
merit in GCrauer v. Director of Revenue, 193 Kan. 605, 608, 396
P.2d 260 (1964), An administrative agency which has the power to

-3-

55



adopt regulations does ot have authority to adopt regulations
whieh  exceed the statutory authority granted in the first
ingtance. As said 1in Grauer, “yater cannot Trise above its
source.”" 193 Kan. at 608.  See also Woods V. Midwest Conveyor Co.,
23] Kan. 763, Syl. Paragrapb 3, 648 P.2d 234 (1982).

In Woods v. Midwest Conveyor Co., 231 Kan. 763, Syl. Paragraph 3, it is

held:

The power to adopt rTules of regulations 18 administrative in

nature, not lagislative, and to be valid must be within the

authority conferred. An sdministrative rule and regulation which

goas beyond that which the legislature has authorized, or which

violates the statute, OT whiecn alters, extends, OT 1imits the

source of its legislative power, is void.

For a regulation to wave the force and effect of law, the regulation
promulgated must be within the authority conferred by law. This simply
means that 1if K.S.A. 8-247(e)(7), as amended, pursuant to which the
regulation 1is drafted, does not include a restriction or limitation that an
individual be seizure~ free for one full year, the Director of Revenue is
without authority to promulgate 2 regulation imposing a limitatioun or
restriction which goes beyond the guthority of the statute.

If the legislature intended that 2 driver or an applicant for a
driver's 1license be free of a seizure involving a loss of consciousness in
the waking state within the preceding one year, it could have easily 8o
stated, either in the original act or inm the various amendments to K.S.A.
8-247(£)(7). 1Instead, the legislature provided that the applicant need only
show the disorder is controlled by prescribed medication. Plaintiff has so
shown, but the Defendant, standing behind the rule it adopted for itself,
continues to deny Plaimtiff a license.

2. MAY THIS COURT DECIDE A MOOT QUESTION.

Plaintiff sustained a seizure involving a loss of conscilousness in the
waking state on February 12, 1991. Trial of this case has been set for

February 24, 1992. As of this date, Plaintiff has not sustained a seizure



involving a loss of consciousness in the waking state and may be seizure
free for one full year prior to trial; and Defendant could grant Plaintiff a
driver's license during the peadency of this review or review by an
appellate court.

It is also possible that, after being issued a driver's license,
Plaintiff could sustain a seizure involving a loss of consciousness in the
waking state, could have her license revoked or suspended pursuant to the
parameter of K.A.R, 92-52-11, and again have to suffer the agony,
frustration, and expense of challenging said uulaéful rule and regulation.

Furthermore, there are other individuals in Xansas facing the same
challenge. Sueh was revealed by the hearing examiner at Plainriff’'s
Administrarive Hearing. It 1is submitted that it is the plan of the
Defendant to drag out every case, including this one, until it becomes moot
under its own one-year rule. K.A.R. 92-52-11 has statewide application.

The Ransas Court of Appeals in Stone v. Kansag State High School

Activities Ass'®m., Inc., 13 Kan. App. 2d 71, 761 P.2d 1255 in Syl. 1, held:

An appellate court may decide & moot question arising from & real
controversy when the question is of statewide importance, the
question is likely to arise again in the future, and the question
will ordinarily be mooted before it can be considered on appeal.

See also Buchanan v, Kansas Dept. of Revenue, 14 Kan. App. 24 169, 172,

788 Pac. 2d 285 (1988). The real controversy is the validity of K.A.R.
92-52-11, and that question is of statewide importance and will not go away
even if Plaintiff is issued a driver's license.
CONCLUSION
For the reasons, arguments, and authorities stated above, Plaintiff

requests the Court to find that Kansas Administrative Regulation 92-52-11 is
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iavalid and unconstitutional in that it exceeds that statutory authority
granted; and the Defendant, by enforcing said regulation, acted and
continues to act beyond the jurisdiction conferred by any provision of taw.
Plaintiff further requests the Court to find that the Court may and should
decide a moot question arising from a real controversy when the question 1s
of statewide importance, the question 1is likely to arise ggain in the
future, and the question will ordinarily be mooted before it can be
. considered on appaal.
Respectfully submitted,
Michael P. Dreiling, S.C. #06560
Gene H. Sharp, $.C. #05184
NEUBAUER, SHARP, McQUEEN,

DREILING & MORAIN, P.A.
419 N, Kansas Avenue
P. 0. Box 2619

Liberal, KS
Telephone:

7905-2619
6/624-2548

ne

By
ene H. Sharp
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I, Gene H. Sharp, hereby certify that on this day of January,
1992, 1 mailed a copy of the above and foregoing Trial Brief by United

States mail, postage prepaid and properly addregsed to:

Brian Cox, Attorney

Kansas Department of Revenue
Legal Services Bureau

Docking State Office Building
Second Floor

915% $.W. Harrison Street
Topeka, K$ 66626-0001

Honorable Keatomn G. Duckworth
Distriet Judge

gsaward County Courthouse

415 N. Washington

,Liberal, KS 67901



and the original to:

Faye Shoemaker

Clerk of the District Court
Seward County Courthouse
415 N. Washington

Liberal, RS 67901

Gene

. Sharp



IN THE DISTRICT COURT OF SEWARD COUNTY, KANSAS

MEGAN K. DREILING, a minor,
by and through MICHAEL P.
DREILING, hsr father and
natural guardian,

Plaintiff,
v8.
KANSAS DEPARTMENT OF REVENUE,

pefendant.

)
)
)
)
)
)
)
)
)
)
%
) case No. 91-CV-163

FIRST_AMENDED PETITION FOR JUDICIAL REVIEW

COMES NOW, the pPlaintiff, by and through her attorneys,
Neubauer, Sharp., McQueen, Dreiling & Morain, P.A., Liberal,
Kansas, and for her First Amended petition for Judicial Review,
alleges and states:

1. The name and mailing address of the petitiomer is: Megan
K. Dreiling, 1741 James Court, Liberal, Kansas 67901.

2. The name and mailing address of the agency whose action
is at issue is Kansas Department of Revenue, Robert B. Docking
state Office Building, 915 S.W. Harrison gtreet, Topeka, Kansas
66626-0001.

3. By order dated October 1, 1991, the pefendant denied
Plaintiff permission to make application for driving privileges
antil Plaintiff presents an acceptable medical report from herself
and her physicians, verifying that she has remained seizure free

for one (1) full year and is capable of safely operating a motor
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vehicle; a copy of
Exhibit “A&".

4. Plaintiff

said order is attached hereto and marked

is a resident of the State of Kansas, over the

age of 17 years, her driving privileges have been denied by the

Defendant, and by reason thereof Plaintiff is entitled to obtain

judicial review pursuant to the provisions of Section 12, Chapter

36, 1991 Session Laws of Kansas, and K.S.A. 77-611.

5. Plaintiff

should be granted full driving privileges for

the following reasonsi

(a) Defendant denied Plaintiff driving
privileges pursuant to the provisions of
K.A.R. 92-52-11 on the basis that Plaintiff
sustained a seizure involving a loss of
consciousness in the waking state within the
proceeding one year contrary to the provisions

of K.S5.A.

8-247(e)(7), as amended which states

that seizure disorders which are controlled by
prescribed medication shall not be considered
a disability in denying a driver's license.

(b) K.A.R. 92-52-11 is invalid and
unconstitutional in that it exceeds that
statutory authority granted; and, the
pefendant acted beyond the jurisdiction
conferred by any provision of law.

(c) Plaintiff is not required to exhaust her
administrative remedies and judicial review of
a rule, regulation or agency action is proper
if the agency has exarcised authority in
excess of its jurisdiction or acted in some
manner that is contrary to its statutory grant
of authority. (R.D. Anderson Constr. Co. V.

Ransas Dept. of Human Resources, 7 Kan.App.éd
453, 456.)

(d) The only evidence the Medical Advisory
Board reviewed and considered was Plaintiff's
medical history and physician reports, copies

of which

are attached and marked Exhibits "B"

and "C" which set forth that Plaintiff always
has a warning prior to a selzure; Plaintiff is

reliable

in taking her medication and

reporting for her appointments; Plaintiff is

physicall

y and mentally capable of driving
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gafely and a certificate from her physicians
certifies there is no known medical reason to
deny Plaintiff a driver's license, with full
driving privileges; and that Plaintiff is
medically capable of operating a vehicle
safely upon the public highways of the State
of Kansas or other states.

(e) The Medical Advisory Board failed to find
that the Plaintiff is likely to be a danger to
herself or others, while operating a motor
vehicle, as required by Chapter 36, Section
10(e){7) of the 1991 Session Lawg for the
State of Kansas.

(f) That the decision of the Medical Advisory
Board and the order of the Defendant are
contrary to the evidence, and are
unreasonable, arbitrary, and capricious.

6. Plaintiff was enrolled in an approved drivers' education
course, having paid the required fee of $55.00, with one week
remaining to complete the course when Defendant summarily denied
her the right to complete said course and obtain one (1l) credit
hour toward her high school diploma.

7. Plaintiff, on December 4, 1991 appeared before a hearing
examiner for an administrative hearing and was told by the hearing
examiner that he had not authority to waive or modify the
Department rule the Plaintiff must be seizure free for a year
before being issued a driver's license. That hereto attached is a
copy of his report which denied Plaintiff & driver's license until
a year after her last seizure. That in view of the Department's
unauthorized rule (K.A.R. 92-52-11(c) and the arbitrary and
unreasonable enforcement thereof the Plaintiff is not required to
exhaust her administrative remedies before bringing this suit,
because in fact she has no effective administrative remedy.

8. That even if Defendant grants Plaintiff a driver's

license during the pendency of this review, this court may decide
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a moot question arising from a real controversy when the question
is of state-wide importance, the question is likely to arise again
in the future, and the question will ordinarily be mooted before
it can be considered on appeal. (Stone v. Kansas State High
c cti e 'n., I . 13 Kan.App.2d 71, 761 P.2d 1255).
WHEREFORE, Plaintiff prays for judgment against the

Defendant, setting aside the order of the Defendant denying
Plaintiff's driving privileges; that Plaintiff be granted full
driving privileges; for judgment declaring K.A.R. 92-52-11 as
invalid and unconstitutional; and, judgment against the Defendant
in the sum of $55.00 and costs of this actijon.

NEUBAUER, SHARP, McQUEEN,

DREILING & MORAIN, P.A.

P.O. Box 2819

Liberal, nsas 67905-2619
Phone: (Hl6) 624-254

ene H. Sharp
Attorney for Plaintiff

CERTIFPICATE OF SERVICE

I, the undersigned, hereby certify that on theéé&ﬁféay of
December, 1991, I mailed a copy of the above and foregoing Pirst
Amended Petition for Judicial Review by United States mail,
postage prepaid and properly addressed to:

Brian Cox

Attorney at Law

Kansas Department of Revenue

Legal Services Bureau

Robert B. Docking State Office Building
915 S.W. Harrison Street

Topeka, KS 66626-0001

and the original to:
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Faye Shoemaker

Clerk of the District Court
Seward County Courthouse
415 North Washington
Liberal, KS 67901

-

ene H. Sharp
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Neurology Center of Wichita
' 2620 E. Central

N ; h iai Wichita, KS 67214
curclogy with specia (316) 686-6866

competence in Child Necurology
. . . D FAX (316)686-9797 Electroencephalography
Richard C. Gilmariin, M.D. Electromyography

Diplomate American Board of Pediainics I
American Board of Paychistry and Neurology Evoked Potential

November 26, 1991

Genie H. Sharp

KEUBAUER, SHARP, McQUEEN, DREILING & MORAIN, P.A.
419 N. RKansas, P.0O. Bex 2619

Liberal, XS 67¢05-2619

Re: HMegan Dreiling
D.O' B- H k—zg-’{q

Dear GCene:

Megan DPreiling has been under Dr. CGilmartin's care for her epilepsy. She has
shown excellent compliance for taking her medication appropriately and on time.
Because of this she has good seizure control with Depakote 500 mg b.3j.d. Her
last seizure was February 12, 1991. Megan 1s aware of the signs of an
aprroaching seizure and would not be a danger to herself or anyone else. For
this reason, I feel Megan is capable of having full driving privileges. Her last
EEG done on August 16, 1991, was norpal. If you need any further information,
plesse contact our office. Thank you.

Sincerely, ,

+
" any N
Naney Smith, R.N.

A

Pichard C. Gilmertin, M.D.

RCC:KS:d jh

EXHIBIT_A.-
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. WESTERN MEDICAL ASSOCIATES, P.A.

1410 N. Western Ave. » P.O. Box 1824 ¢ Liberal, KS 67901

November 20, 1991

Gene H. Sharp
Neubauer, Sharp, McQueen,
Dreiling & Morain, P.A.
P. 0. Box 2619
. Liberal, K§ 67905-2619

Dear Mr. Sharp:

Megan Dreiling has been a patient of mine for a
long time and has concomitantly been under the

care of Richard C. Gilmore, M.D., a neurovlogist in

Wichita. She has a seizure disorder which is
controlled bv Depakote Sprinkle Capsules 500 mg

twice a day. Her last selzure was over a year ago
and as the others have occurred, it occurred while

she was awake and with & long advanced warning.

This patient is reliable in taking her medication,

having blood level determinations, and in
following her physician's orders. There is no

known medical reason to deny Megan of her driver's
license, for she is medically capable of operating

a vehicle safely eon public roads. Based upon
Megan's warnings of seizure and her general
reliability, she will not be of danger to herself
or others while operating a motor vehicle.

If I may be of further assistance in this matter,
please notify me.

Sincerply,

/Z_/\,%/ /2’ zm,cp

?1chard L. Nevins,

RLN:pz

FAMILY PRACTICE/WELLNESS

Richard L. Nevins, M.D., F.AAF

INTERANAL MEDICINE/SPFORTS MEDICINE

H. C. Paimer, Jr.,, M.OD., FAC.S.:

PSYCHIATAIC NURSE

Teresa Milier, M.N_, R.N.

DIETARY CONSULTATION

ADMINISTRATION

Carol Schwarz

MAIN OFFICE

(318) 624-0255
FAX (316) 624-8815

U
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: e /44.(.7// A~ /A/ | / )/Za dﬁl\:kmc REPORT
) -

An administrative hearing is called by & representative of the Director, Division of Vehicles of the Kansas
Department of Revenue at the request of the named respondent. Appearances are made by:

A Respondent Other

No Appearance __)< Attorney 4. <7
ADMINISTRATIVE ORDER % {/ﬂ

After hearing statements, considering evidence and/or examining the file, the hearing officer finds:

—— P712 The Division's prior Administrative Order is affirmed. j\
\,
— P713 No administrative action is taken; matter dismissed. K\;
!

p714 The respondent’s driving privileges are revoked for

days. &

——— P715  The respondent’s driving privileges are suspended for days.

— P716 The respondent's driving privileges are restricted for days. )
- p717 To driving to/from and during course of employment.
— . Pp718 To driving to/from doctor/hospital.

p719 To driving to/from school by most direct and accessible route.

‘(E ‘/(/

o

e P720 In accordance with the court ordered restriction.

\\

— p721 To driving >\"(

p724 Following the above period of suspension or revocation, respondent's driving\'
privileges will be reinstated unless otherwise suspended. revoked or cancelled. If any restrictions
are noted above, the restriction period will begin upon such reinstatement and the stared
restrictions will apply during the restriction period. >

~ ot
P726  Respondent's driving privileges are currently suspended or revoked by arather prior %"
order of the Depariment not modified by this order or by the order of a courl. Respondent's "
driving privileges will not be reinstated and any period of restricted driving privileges set out in v

this order will not begin until all suspensions or rcvocations have terminated and respondent is%’

i

-~

otherwise ecligible for rcinstatement. N
— pM2 %ik
=7 =/ 2L -\\‘ ‘

L 7S 2 N

5 :
/ I~
SIGNATURE OF HEARING OFFICER: i % M\/" N A

£

b TS8) jm Guuoalio -Secspfl) 7

: y 23 Richard T. Ballinger
| . v by 2N
[ & U)g‘/{"('mv\’ /?// p730 Douglas Sell
> e @doere
Y %(,ug,j/ﬂﬁ" ___ p442 Other: (scc above sig.) ’f‘
23

. 4 dA —- P727 Eugene F. Gastl
§-29% Sf cinlr bon & ___P728 Ralph Ball
: p731 Swan W. Gribble
A gt A g M
. j RV AS% be. r
% (4D 8= {5“&( M’ﬁ Y Aad Y—‘l’gﬁiING DATE: /7 -G/ 7 v '[/@.fbl«’f' yy.

;7 .

U oaneeded — M R oy (T2 ST
M,U_dé‘, Ly o=t (X’i- ¢l W"‘&‘{‘«L_c’/\,'é-t-'-" L [Zf&d"{'ﬁ{w Fgé 32/17
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8. State the legal theory and factual basis underlying any claim by you tha
one (1) year is not an appropriate time period in which to delermine a patient
compliance with a medication program.

ANSWER:

Kansas law does not require & time period of ome (1) year in
vhieh to determine a patient's compliance with a medication program.
[See Plaintiff's Trial Brief.]

The Kansas legislature is cognizant of the principles set forth
in Calabi v. Malloy, 438 F. Supp 1165, at page 1171, stating:

Because of the importance of the right to drive a
ear 1in our society, the Supreme Court has squarely
held that the due process clause applies to the
deprivation of a driver's license by the state;
and,

That the right to drive encompasses very important
interests to most citizens today is beyond dispute,
as is the constitutional vequirement that a state
provide due process of law before suspending that

right. (Emphasis supplied).

Since the right to drive encompasses very important interest to
most citizens today, the Kansas legislature only requires that a
seizure disorder be controlled by prescribed medication [K.S.A.
8-247(e)(7), as amended; See also Plaintiff's Trial Brief].
Furthermore, the legislature is aware that the effects of seizure
disorders vary and that a prohibition from driving for one full year
for all seizure disorders is  arbitrary, un fair, unjust and
diseriminatory; otherwise, the legislature would have enacted such a
prohibition,

The legislature did, however, provide adequate safeguarde by
requiring an applicaant to submit to additional examinations and by
permitting the Division of Vehicles to request an advisory opinion of
the medical advisory board. [K.S.A. 8-247 (e)(6)].

As stated above, the effects of seizure disorders wvary. The
determination as to whether an applicant or driver is medically capable
to operate a vehicle safely upon the public highways of this or other
states should be made by the treating neurologist or physician who is
sufficiently familiar with the driver's 1license applicant ta render
such a decision; and, if necessary, the Division of Motor Vehicles may
request an advisory opinion of the medical advisory board.

| 6




Continuation of Answer wumber §
Page 2

Adequate warnings or asuras should permit a driver with epilepsy
to adjust safely before an incapacitating seizure and such a driver
should not be prohibited from driving by the enforcement of an
arbitrary, unfair, unjust and discriminatory regulation or law. Nor,
should a driver, who may sustain only one seizure resulting from an
accident, be barred from driving by the enforcement of gaid arbitrary
regulation; however, such is the case as revealed by the hearing
examiner at Plaintiff's Administrative Hearing,

In Kansas no such arbitrary and unlawfyl regulation applies to
drivers suffering from cardiovascular or diabetes disorders, or
alcoholism or drug usage; and as reported in the Journal of the
American Medical Association, February 6, 1991 - Vol. 265, No. 5, women
with epilepsy have lower accident rates than men without epilepsy,
Should the State of Kansas ban all male drivers from driving? Said
article further reveals that drivers suffering from cardiovascular or
diabetes disorders, or aleoholism or drug usage have similar accident
rates as drivers with epilepsy. Why does the Department of Revenue
discriminate against applicants or drivers suffering from seizure
disorders only?

The Epilepsy Foundation of American strongly favors
individualized determinations [Journal  of the American Medical
Association, February 6, 1991-Vol. 265, No. 5]. Kansas law is in accord
except for the unlawful, arbitrary, unfair, unjust and discriminatory
regulation of the Department of Revenue in adopting and enforcing
K.A.R. 92-52-11.
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REPORTS OF STANDING COMMITTEES
MR. SPEAKER:
Your Committee on Transportation
Recommends that House Bill No. 2764

"AN ACT providing for a temporary license for vehicle salesman.”

Be amended:

On page 1, in line 17, before the period, by inserting: "but
in no case shall such temporary license be valid for a period

exceeding 45 days";

And the bill be passed as amended.

Chairperson
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REPORTS OF STANDING COMMITTEES
MR. SPEAKER:
Your Committee on Transportation
Recommends that House Bill No. 2765

"AN ACT relating to vehicles; concerning certificates of title;
amending K.S.A. 8-135 and repealing the existing section."

Be amended:

On page 3, in line 11, by striking ". Vehicles" and inserting
", except that, vehicles"; 1in 1line 13, by striking all after
"mileage"; in line 14, by striking all before the period and
inserting: "acknowledgment requirement of the purchaser or
assignee";
On page 7, after line 9, by inserting the following section:
"Sec., 2. K.S.A, 1991 Supp. 50-652 is hereby amended to read
as follows: 50-652. A completed odometer statement shall be a

required document for application for a title for a motor

vehicle, except for motor vehicles which are 10 model years or

older and trucks with a gross vehicle weight of more than 16,000

pounds.";

And by renumbering sections accordingly;

Also on page 7, in line 10, by striking "is" and inserting
"and K.S.A. 1991 Supp. 50-652 are";

On page 1, in the title, in line 8, after the last semicolon,
by inserting "relating to certain odometer disclosures;"; in 1line
9, after "8-135" by inserting "and K.S.A. 1991 Supp. 50-652";

also in line 9, by striking "section" and inserting "sections";

And the bill be passed as amended.

Chairperson
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