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Date
MINUTES OF THE __House = COMMITTEE ON Labor and Industry
The meeting was called to order by Representative Arthur Douville at
Chairperson
9:17 a.m./B¥E. on February 26 19.87in room _526=5 _ of the Capitol.

All members were present except:
Representative R. D. Miller - Excused
Representative Theo Cribbs - Excused

Committee staff present:
Jerry Ann Donaldson, Research Department

Jim Wilson, Revisor of Statutes' Office
Juel Bennewitz, Secretary to the Committee

Conferees appearing before the committee:

Chairman Douville called the committee's attention to changes with respect to
the balloon version of H.B. 2186, attachment #1.

Representative Patrick made a motion to strike the words "objective and" from
line 0662, page 18 of the corrected version and otherwise accept the corrected
version of pages 18 and 20 as is. Representative Hensley seconded the motion.
The motion carried. The chairman stated that the corrected version of pages
18 and 20 were now incorporated into H.B. 2186 as a result of the vote taken.

Chairman Douville called attention to line 0655, page 18, where the words
"return to" had been replaced with "perform work in'". Jim Wilson explained the
changes made to the corrected balloon version of pages 18 and 20. The chairman
then decided to address the bill with any possible changes, page by page.

On page 7 of the bill, Jim Wilson explained to the committee

instances involving some of the community work service programs, such as the
W.I.N. program and programs that are operated by SRS. Under the current statute,
individuals required to perform certain types of work in community service
situations must be provided either workers' compensation coverage or comparable
coverage by the secretary. It had been understood that the whole medical
provided by SRS was comparable coverage but that has been challenged in several
cases and under the state self-insurance program, those cases have become
workers' compensation cases pursuant to claimants. Secretary Harder conveyed a
desire to have the definition of community service work expanded to include
these kinds of community work experience programs. That would, at the end of
line 0253, put these programs on the same level as a community work service
situation. In a program administered by SRS, should they then file an election
to have those people covered, it would be workers' compensation. If the election
if not filed, then it is not workers' compensation.

A representative asked if that would increase the liability for SRS in case of an
accident. He asked further if this would have the effect of "putting up a flag"
Jim Wilson's response was that it would have the effect of excluding coverage
unless an affirmative election were made.

Discussion ensued whether or not time would allow for this to be incorporated into
the bill at this time but several alternatives were given.

Representative O'Neal proposed additional language to the balloon, page 7, line 0266,
after the words 'transportation costs'" a comma be inserted "charges for medical
records, awards and testimony' be added.

The chairman asked what the effect of this change would be. Representative 0'Neal
stated that it would make clear that the director has the power to determine
reasonableness of the costs of treatment, attaining records and testimony. He
further stated that there is a record of abuse by claimants' and respondents' counsel.

Being asked to do so, Representative 0'Neal made a motion that this change of
language be incorporated into the bill. Representative Bideau seconded the
motion which passed on a voice vote.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections. Page
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room _226=5 = Statehouse, at ___9:17  amXX¥X on February 26 1987,

Representative 0'Neal made a motion to, on line 0304, strike the words, "obtaining
the opinion" and on line 0305 strike the words "of such physician or for" and
reinsert the previously stricken words '"or treatment'". (The language would then
read: '"the employee's choice for the purpose of examination, diagnosis or
treatment'.) Representative Hensley seconded and the motion passed.

On page 17, in the balloon, (23), line 3, Representative 0'Neal made a motion to
insert the word "upper" following the word "opposite". (That line would then read:
"occuring in opposite upper extremities, whether'.) The motion was seconded by
Representative Patrick and passed on a voice vote.

Regarding the review and modification section of the bill, beginning on page 28,

line 115, Representative 0'Neal suggested that the words incapacity or disability
could be further explained by using the words physical impairment or work disability.
Discussion followed and Representative Patrick suggested that, for consistency in
the language, the words functional impairment and work disability (used in the
corrected amendment on page 18) be used. Representative 0'Neal made a motion to use
the language suggested by Representative Patrick, who also seconded the motion

which then passed.

Jim Wilson pointed out that Section 11 should be stricken from the bill starting

on page 27. He stated that once all the new language at the top of page 28 was
stricken from the bill, that was the policy change in that section. Representative
Hensley made a motion to strike section 11. Representative Bideau seconded the
motion which then passed.

Representative Whiteman asked for clarification of the word "amount' on page 31, #5.

After discussicn, she made a motion that the words "of compensation'" be inserted
following "amount'". The motion was seconded by Representative Green and passed by
the committee.

Representative O'Neal discussed the portion of the bill, on page 31 in the balloon,
referring to the section on attorney fees stating that, "The director shall review
all claims of attorneys for services rendesred", étc. He proposed:that instead of
all claims, contested or otherwise, that concentration be on review of attorney
fees when there is a settlement, lump sum or other, rather than those that have
been litigated where compensation is being paid. Representative Bideau pointed out
that lump sum settlements can occur after a contested hearing but the only ones
excluded from review are awards paid weekly over 415 weeks. Representative 0'Neal
put his concern in the form of a conceptual motion which was seconded by
Representative Whiteman and passed by the committee.

Representative 0'Neal made a motion to strike the new language in lines 0314, 0315
and 0316, page 34, stating, "Knowledge of a physician who examined or treated the
employee on behalf of the employer shall be attributed to the employer." Chairman
Douville asked the basis for this. The response was that there should be some
knowledge on the part of the employer. An employee may be sent by the employer to

a physician for a physical not knowing that there is a handicap. If the doctor has
anything in his records to show a pre-existing problem, then the workers compensation
fund is invoked. Representative Bideau seconded the motion which was passed with

two '"mo" votes.

Representative Buehler made a motion to adopt all of the balloon version of HB 2186

into the body of the bill. Representative Mead seconded the motion which passed

with one '"no" wvote.

Jim Wilson distributed copiles of a proposed amendment to HB 2186 which addressed
vocational rehabilitation, attachment #2.

The meeting was adjourned at 10:06 a.m.

The next meeting will be February 27, 1987, at 9:00 a.m.
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Session of 1987

IHOUSE BILL No. 2186

By Committee on Labor and Industry

2-4

AN ACT relating to workers compensalion; concerning legisla-
tive intent; medical compensation; compensation for death
and temporary and permanent disabilities; definitions; limi-
tations on compensation and altorney fces; failure to pay
compensation due; medical evidence; review of awards; cita-
tion of act; amending K.S.A. 44-501, 44-508, 44-510, 44-510D,
44-510c, 44-510d, 44-510¢, 44-510f, 44-511, 44-512a, 44-519,

Draft of Amendments
For Consideration by Committee on Labor and Industry

2-25-87
Ccovvec{'ul Pa 18 and 20)

44-528, 44-534a, 4/1-536,[44-567 and 44-574 and repealing the
cxisting sections,

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 44-501 is hereby amended to read as fol-
lows: 44-501. (a) If in any employment to which the worlemen’s
workers compensation act applies, personal injury by accident
arising out of and in the course of employment is caused to an
employee, the employer shall be liable to pay compensation to
the employee in accordance with the provisions of the weork-
mens workers compensation act. In proceedings under the
workmen’s workers compensation act, the burden of proof shall
be on the claimant to establish the claimant’s right to an award of

'
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-~
compcnsalionﬁa—y—p&‘%ﬁng] the various conditions on which the
claimant’s right depends. % TS

(b) Exceptas provided in the workmen’s workers compensa-
tion act, no enmiployer, or other employee of such employer, shall
be liable for any injury for which compensation is recoverable
under the werlmen’s workers compensation act nor shall an
employer be liable to any third party for any injury or death of an
employee which was caused under circumstances creating a
legal liability against a third party and for which workmen’s
workers compensation is payable by such employer.

[ t

(c) Except for liability for medical compensation; as provided

.Exhd to prove

~ In determining whether the claimant has satisfied thi»é

— burden of proof, the trier of fact shall consider the

' whole record.

1

Attachment #1
House Labor & Industry
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for in K.S.A. 44-510 and amendments thereto, the employer shall
not be liable under the werkmen’s workers compensation act in
respect of any injury which does not disable the employce for a
period of at least one week from earning full wages at the work at
which the employee is employed.

(d) 1Ifitis proved that the injury to the employee results from
the employee’s deliberate intention to cause such injury, or from
the employee’s willful failure to use a guard or protection against
accident required pursuant to any statute and provided for the
employee, or a reasonable and proper guard and protection
voluntarily furnished the employce by the employer, or sub-
stantially from the employee’s intoxication, any compensation in
respect to that injury shall be disallowed. The employer shall not
be liable under the weorkimen’s workers compensation act where

the injur);(or death was substantially caused by the employee’s
use of any drugs, chemicals or any other compounds or sub-
slances, including but not limited to, any form or type of narcotic
drugs, marijuana, stimulants, depressants or hallucinogens, ex-
cept such drugs or medications which are available to the public
without a prescription from a physician and which are used for
the treatment of an illness, or which were obtained and used by
the employee pursuant to and in accordance with such a pre-
scription.

(¢) Compensation shall not be paid in case of coronary or
coronary artery disease or cerebrovascular injury unless it is
shown that the exertion of the work necessary to precipitale the
disability was more than the employee’s usual work in the course
of the employee’s regular employment.

() Exceptas provided in the workmen’s workers compensa-
tion act, no construction design professional who is retained to
perform professional services on a construction project or any
employee of a construction design professional who is assisting
or representing the construction design professional in the per-
formance of professional services on the site of the construction
project, shall be liable for any injury resulting from the em-
ployer’s failure to comply with safety standards on the construc-
tion project for which compensation is recoverable under tlie

,» disability
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workmen’s workers compensation act, unless responsibility for
salely practices is specifically assumed by contract. The immu-
nity provided by this subsection to any construction design
professional shall not apply to the negligent preparation of de-
sign plans or specilications.
/E It is the specific intent of the legislature that workefﬂ
compensation cases shall be decided on their merits and that the
common-taw rule of liberal construction based on the supposcd
remedial basis of workers compensation legislatlon shall not
apply in such ca ws\ The workers compensation, aot is basedon a
utual :cuun(‘mtion\Qf common-law rights and defenses by
employer and employees (dlke meIOJge’ rights to sue for dam-
ages over and above medtcal‘bencﬁt& and wage loss benefits are
limited by the workers compcnmtion act and employer rights to
raise common-law defenses such as'lack of negligence, contrib-
utory negligence on the, part of the cnu\)loyee, and other de-
fenses, are also limited by the workers compensation act. Ac-
cordingly, the Iegislature hereby declares that the workers
compensation act is not remedial in any sense and {s not to be

empWon the one hand, nor are the rights and interests of.the

given a brpdd liberal construction in favor of the claimant or

;y) oyer to be favored over those of the employee on the otli‘e&

(Hl(g

Sec. 2. K.S.A. 44-508 is hereby amended to read as follows:
4-508. As used in the woranen’s workers compensation act:

() “Employer” includes (1) any person or body of persons,
corporate or unincorporate, and the legal representative of a
deceased employer or the receiver or trustee of a person, corpo-
ration, association or partnership; (2) the state; or any depart-
ment, agency or authority of the state, any city, county, school
district; or other political subdivision or municipality or public
corporation and any instrumentality thereof; and (3) for the
purposes of community service work, the entity for which the
community service work is being performed and the govern-
mental agency which assigned the community service work, it
any, if either such entity or such governmental agency has filed a
wrilten statement of election with the director to accept the

e e e e -

(g) It is the intent of the legislature that the
workers compensation act shall be liberally construed
for the purpose of bringing employers and employees
within the provisions of the act to provide the pro-
tections of the workers compensation act to both. The
provisions of the workers compensation act shall be

gpplied impartially to both employers and employees
in cases arising thereunder.
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provisions under the werlanen’s workers compensation act for
persons perfonming community service work and in such case
such entity and such governmental agency shall be deemed to be
the joint employer of the person performing the communily
service work and both shall have the rights, liabilities and
immunities provided under the werkmen’s workers compensa-
tion act for an employer with regard to the community service
work, except that the liability for providing benefits shall be
imposed only on the party which [iled such election wilh the
director, or on both if both parties have filed such election with

i director; for purposes of community service work, “govern-
mental agency” shall not include any court or any officer or
employee thereof and any case where there is deemed to be a
“joint employer” shall not be construed to be a case of dual or
multiple employment.

(b) “Workman™ or “employee” or “worker” means any per-
son who has entered into the employment of or works under any
contract of service or apprenticeship with an empl6yer. Such
terms shall include but not be limited to: Executive officers of
corporations; professional athletes; persons serving on a volun-
teer basis as duly authorized law enforcement officers, ambu-
lance attendants, mobile intensive care technicians, firemen or
firefighters, but only to the extent and during such periods as
they are so serving in such capacities; persons employed by
educational, religious and charitable organizations, but only to
the extent and during the periods that they are paid wages by
such organizations; persons in the service of the state, or any
department, agency or authority of the state, any city, school
district, or other political subdivision or municipality or public
corporation and any instrumentality thereof, under any contract
of service, express or implied, and every official or officer
thereof, whether elected or appointed, while performing official
duties; volunteers in any employment, if the employer has filed
an election to extend coverage to such volunteers; minors,
whether such minors are legally or illegally employed; and
persons performing community service work, but only to the
extent and during such periods as they are performing commu-

R
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nity service work and if an election has been filed an election to
extend coverage to such persons. Any relerence to an employee
who has been injured shall, where the employce is dead, include
a reference to the employee’s dependents, to the employee’s
legal representatives, or, il the employee is a minor or an inca-
pacitated person, to the employee’s guardian or conservator.
Unless there is a valid clection in effect which has been filed as
provided in K.S.A. 44-542a and amendments thereto, such terms
shall not include individual employers, limited or general
partners or self-employed persons.

(¢) (1) “Dependents” means such members of the em-
ployee’s family as were wholly or in part dependent upon the
cmployee at the time of the accident.

(2) “Members of a family” means only surviving legal spouse
and children; or if no surviving legal spouse or children, then
parents or grandparents; or if no parents or grandparents, then
grandchildren; or if no grandchildren, then brothers and sisters.
In the meaning of this section, parents include stepparents,
children include stepchildren, grandchildren include step-
grandchildren, brothers and sisters include stepbrothers and
stepsisters, and children and parents include that relation by
legal adoption. In the meaning of this section, a surviving spouse
shall not be regarded as a dependent of a deceased employee or

s a member of the family, if the surviving spouse shall have for
.ore than six months willlully or voluntarily deserted or aban-
doned the employee prior to the date of the employee’s death.

(3) “Wholly dependent child or children” means:

(A) A natural or adopted child of the employee except such a
child whose relationship to the employee has been severed by
adoption;

(B) astepchild of the employee who lives in the employee’s
houschold; or

(C) any other child who is actually dependent in whole or in
part on the employee and who is related to the employee by
marriage or consanguinity; or

(D) any child as defined in subsections (3)(A), (3)B) or (3)(C)
who is less than 23 years of age and who is not physically or
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mentally capable of earning wages in any type of substantial and
gainful employment or who isfenvolled-agla full-time student fin}

an accredited institution of higher education or vocational edu-
cation.
c4 N ’ "

(d) “Accident” means an undesigned, sudden and unex-
pected event or events, usually of an afllictive or unfortunate
nature and often, but not necessarily, accompanied by a man-
ifestation of force. Ezorvmrpms—frf%he—wﬂrkers—cmmnmﬁmu

5 Lt - ersonal-injury-ducto-a-repetitive
jurg} The elements of an accident, as stated herein, are not to
be construed in a strict and literal sense, but in a manner

attending

designed to elfectuate the purpose of (heEvorkmen’Qcompensa-
tion act that the employer bear the expense of accidental injury
to a worker caused by the employment,

(e) “Personal injury” and “injury” mean any lesion or change
in the physical structure of the body, causing damage or harm
thereto, so that it gives way under the stress of the worker’s usual
labor. It is not essential that such lesion or change be of such
character as to present external or visible signs of its existence.

(N The words “arising out (31 and in the course of employ-

workers

workers

ment” as used in the &orkmen}j compensation act shall not be
construed to include injuries to the employee occurring while
'he employee is on the way to assume the duties of employment
. after leaving such duties, the proximate cause of which injury
is not the employer’s negligence. An employee shall not be
construed as being on the way to assume the duties of employ-
ment or having left such duties at a time when the worker is on
the premises of the employer or on the only available route to or
from work which is a route involving a special risk or hazard and
which is a route not used by the public except in dealings with
the employer.
(g) “Burden of proof’ means the burden of a party to per-
suade the trier of facts by a preponderance of the credible
evidence that such party’s position on an issue is more probably

/// on the basis of the whole record

true than not tru
(h) “Director” means the director of workers” compensation
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as provided for in K.S.A. 75-5708 and amendments thereto.

(i) The words “physician,” “surgeon” or “doctor’” shall mean
and include any person licensed, by the proper licensing au-
thority of this state, another state or the District of Columbia, to
practice medicine and surgery, osteopathy, chiropractic, den-
tistry, optometry or podiatry.

() “‘Secretary” means the sceretary of human resources.

(k) “Construction design professional” means any person
who is an architect, professional engineer, landscape architect or
land surveyor who has becn issucd a license by the state board of

schnical professions to practice such technical prolession in
Kansas or any corporation organized to rende;* professional ser-
vices through the practice of one or more of such technical
professions in Kansas under the professional corporation law of
Kansas or any corporation issued a certificate of authorization
under K.S.A. 74-7036 and amendments thereto to practice one or
more of such technical professions in Kansas.

(1) “Community service work” means public or community '1
service performed as a result of a contract of diversion or of
assignment to a communily corrections program or suspension of
sentence or as a condition of probation” or in lieu of a fine i
imposed by court order. ’

See. 3. K.S.A. 44-510 is hereby amended to read as follows:
44-510. Except as otherwise provided in this aet therein, medical
compensation under the weorkmen’s workers compensation act
shall be as follows: (a) It shall be the duty of the employer to
provide the services of a physician, and such medical, surgical
and hospital treatment, including nursing, medicines, medical
and surgical supplies, ambulance, crutches, and apparatus, and
transportation to and from the home of the injured employee to a
place outside the community in which such employee resides,

o T ) . ) , »En every case, all
and within such community il the director in the director’s

discretion so orders, as may be reasonably necessary to cure and

approval

relieve the employce from the ecffects of the injury.EM-l}f(—:gs_,—

transportation costs and charges under this section shall be

subject l()E_egnhfhnﬁlby the director and shall be limited to such

as are faiereasonnbl%’l’he director shall have jurisdiction to

and necessary
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hear and determine all disputes as to such charges and interest
due thereon.

(h) Any physician, nurse, medical supply establishment, sur-
sical supply establishment, ambulance service or hospital who
accept the terms of the werlamen’s workers compensation act by
providing services or material thereunder shall be bound by the
fees approved by the director and no injured employee or de-
pendent of a deceased employee shall be liable for any charges
above the amounts approved by the director. If the employer has
Imowledge of the injury and refuses or neglects to reasonably
vide the benefits herein required, the employee may provide
the same for such employce, and the employer shall be liable for
such expenses subject to the regulations adopted by the director.
No judgment may be entered by any district court in any action
for the payment of an amount for medical services or materials
provided under the workers compensation act and such action
shall be stayed until final adjudication of any claim for com-
pensation for which an application for hearing is filed with the
director under K.S.A. 44-534 and amendments thereto. In the
case of an actlon stayed hereunder, any award of compensation
shall require any amounts payable for medical services or ma-
terials to be paid directly to the provider thereof plus an amount
of interest at the rate provided by statute for judgments.

‘c) If the services of the physician furnished as abeve pro-
vided in subsection (a) are not satisfactory to the injured em-
ployee, the director may authorize the appointment of some
other physician subject to the limitations sct forth in this section
and the regulations adopted by the director. 3f the serviees of a
physieinn furnished as above provided are net satisfactory to the
injured employee; such employee may eonsull; witheut the
approval of the direetor; another physieian of the employee’s
own cheiee; and the employer shall pay the fees and charges
therefor: I sueh fees and eharges are for examination; diagnosis;
or treatment; sueh fees and eharges shall not exeeed Without
application or approval, an employee may consult a physician of
the employee’s choice for the purpose of obtaining the opinion

N

of such physician or for exainirmlimg(/llagiiosi.é vr—treatment!
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but the employer shall only be liable for the fees and charges of
such physician up to a total amount of $350.

()  An injured employee whose injury or disability has been
established under the workmen’s workers compensation act may
rely, if done in good faith, solely or partially on treatment by
prayer or spiritual means in accordance with the tenets ol prac-
tice of a church or religious denomination without suflfering a
loss of benelits subject to the following conditions:

(1) The employer or the employer’s insurance carrier agrees
thereto in writing either before or alter the injury;

‘9) the employee submits to all physical examinations re-
quired by the werlanen’s workers compensation act;

(3) the cost of such treatment shall be paid by the employce
unless the employer or insurance carrier agrees to make such
payment; '

(4) the injured employee shall be entitled only to benefits
that would reasonably have been expected had such employee
undergone medical or surgical treatment; and

(5) the employer or insurance carrier that made an agreement
under paragraph (1) or (3) of this subsection may withdraw [rom
the agreement on 10 days’ wrilten notice.

Sce. 4. K.S.A.44-510b is hereby amended to read as follows:
44-510b. Where death results from injury, compensation shall be
waid as provided in K.S.A. 44-510 and amendments thereto, and

follows:

(a) Il an employee leaves any dependents wholly dependent
upon the employee’s carnings at the time of the accident, all
compensation benefits under this section shall be paid to such
dependent persons. Such dependents shall be paid weckly
compensalion, except as otherwise provided in this section, in a
total sum to all such dependents, equal to 6623% of the average
gross weekly wage of the employee at the time of the accident,
computed as provided in K.S.A. 44-511 and amendments thereto,
but in no event shall such weekly benelits exceed, nor be less
than, the maximum and minimum weekly benelits provided in
K.S.A. 44-510c and amendments thereto, subject to the follow-
ing:



0343
0344
0345
0316
0347
0318
0349
0350
0351
0352
035

0354
0355
0356
0357
0358
03350
0360
0361
0362
0:363
0364
0365
0360
036.
0368
0369
0370
0371
0379
0373
0374
0375
0376
0377
0378
0379

1B 2186
10

(1) 1f the employee leaves a surviving legal spouse or a
wholly dependent child or children, or both, who are eligible for
benefits under this section, then all death bhenefits shall be paid
to such surviving spouse or children, or both, and no benelits
shall be paid to any other wholly or partially dependent persons.,

(2) A surviving legal spouse shall be paid compensation
benefits for life or until remarriage, except as otherwise provided
in this section.

(3) Any wholly dependent child of the employec shall be
paid compensation, except as otherwise provided in this scction,

iil such dependent child becomes 18 years of age, except that
any such dependent child who is not physically or mentally
capable of earning wages in any type of substantial and gainful
employment, or who is enrolled as a full-time student in an
aceredited institution of higher education or vocational educa-
tion shall be paid compensation until such dependent child
becomes 23 years of age. ,

(4) 1f the employee leaves no legal spouse or dependent
children eligible for benefits under this section but leaves other
dependents wholly dependent upon the cmployee’s earnings,
such other dependents shall receive weekly compensation ben-
efits as provided in this subsection until death, remarriage or so
long as such other dependents do not receive more than 50% of
their support from any other earnings or income or from any
Lther source, except that the maximum benefits payable to all
such other dependents, regardless of the number of such other
dependents, shall not exceed a maximum amount of $18,500.

(L) Upon the remarriage of a surviving legal spouse receiving
compensation under this section, the benefits being paid to such
spouse shall terminate, except that upon such remarriage 100
wecks of benefits at the highest rate paid to such spouse under

this section shall be paid to such spouse in one lump sumy!

(¢) Where the employee leaves a surviving legal spouse and
dependent children who were wholly dependent upon the em-
ployee’s earnings and are eligible for benelits under this section
1/2 of the maximum weekly benefits payable shall be apportioned
to such spouse and e to such dependent children.

’ egcept that such lump-sum payment shall be
subject to the maximum amount of compensation

payable under this section as prescribed by
subsection (h)
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(1) 1fan employee does not leave any dependents who were
wholly dependent upon the employee’s earnings at the time of
the accident but leaves dependents, other than a spouse or
children, in part dependent on the employee’s carnings, such
percentage of a sum equal to three times the employee’s average
yearly earnings but not exceeding $18,500 but not less than
$2,500, as such employee’s average annual contributions which
the employee made to the support of such dependents during the
two years preceding the date of the accident, bears to the em-
aloyee’s average yearly camings during the contemporaneous

vo-year period, shall be paid in compensation to such depen-
dents, in weckly payments as provided in subsection (a), not to
excced $18,500 to all such dependents.

(e) The director, except as otherwise provided in this section,
shall have the power and authority to apportion and reapportion
the compensation allowed under this section, either to wholly
dependent persons or partially dependent persons, in accord-
ance with the degree of dependency as of the date of the
accident, except that the weekly payment of compensation to any
and all dependents shall not exceed the maximum weekly ben-
efits provided in subsection (a).

(D 1In all cases of death compensable under this section, the
employer shall pay the reasonable expense of burial not exceed-

g $3,200.

() The marriage or death of any dependent shall terminate
all compensation, under this section, to such dependent, but
shall not increase or decrease the compensation allowed to any
other dependents except that, upon the marriage or death of the
surviving legal spouse or a dependent child, the compensation
payable to such spouse or child shall be reapportioned to those,
among the surviving legal spouse and dependent childven, who
remain eligible to receive compensation under this section.

(h) Notwithstanding any other provision in this section to the
contrary, the maximum amount of compensation benefits pay-
able under this section to any and all dependents by the em-
ployer shall not exceed a total amount of $100,000 $200,000 and
when such total amount has been paid the lability of the ein-
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ployer for any further compensation under this section to de-
pendents, other than minor children of the employee, shall cease
except that the payment of compensation under this section to
any minor child of the employee shall continue for the period of
the child’s minority at the wecekly rate in effect when the em-
ployer’s liability is otherwise terminated under this subsection
and shall not be subject to termination under this subsection
until such child becomes 18 years of age.

(i) If the employee does not leave any dependents who are
citizens of or residing at the time of the accident in the United

ies, the amount of compensation shall not exceed in any case
the sum of $750.

() A surviving spouse shall submit an annual statement to the
employer and to the director, in such form and containing such
information relating to eligibility for compensation under this
section as may be required by rules and regulations of the
director. If such spouse fails to submit such an annual statement,
the employer may notify the director of such failure and the
director shall notify such spouse of such failure by certified mail
with return receipt. If such spouse fails to submit the annual
stalement or fails to reasonably provide the required information
within 30 days after receipt of the notice from the director, all
compensation henefits paid under this section to such spouse

Al be suspended until such statement is submitted in proper
wim to the employer and the director.

Sec. 5. K.S.A. 44-510c¢ is hereby amended to read as follows:
44-510¢. Where death does not result from the injury, compen-
sation shall be paid as provided in K.S.A. 44-510 and amend-
ments thereto and as follows:

(a) (1) Where permanent total disability results from the in-
jury, weekly payments shall be made during the period of per-
manent total disability in a sum equal (o sixty-six and two-thirds
pereent {86%3%) 6623% of the average gross weekly wage of the
iujured employee, computed as provided in K.S.A. 44-511; and
amendments thereto, but in no case less than twenty-five dellars
($25) $25 per week nor; prier te July 1; 1980; more than the dollar
amount nearest seventy-twe pereent (729%) of the state’s average
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weekly wage nor; on and alter July 1 4980; more than the dollar
amount ncarest seventy-five pereent (15%) to 75% of the state's
average weekly wage, determined as provided in K.S.A. 44-511
and amendments thercto, per week. The payment of compensa-
tion for permanent total disability shall continue for the duration
of such disability, subject to review and modiflication as provided
in K.S.A. 44-528 and amendments thereto.

(2)  Permanent total disability exists when the employee, on
account of the injury, has been rendered completely and perma-
nently incapable of engaging in any type of substantial and

‘nful employment. Loss of both eyes, both hands, both arms,
voth [eet, or both legs, or any combination thereof, shall, in the
absence of proof to the contrary, constitute a permanent total
disability. Substantially total paralysis, or incurable imbecility or
insanily, resulting from injury independent of all other causes,
shall constitute permanent total disability. In all other cases
permanent total disability shall be determined in accordance
with the facts.

(b) (1) Where temporary total disability results from the in-
jury, no compensation shall be paid during the first week of
disability, except that provided in K.S.A. 44-510 and amend-
ments thereto, unless the temporary total disability exists for
three (3) consecutive weeks, in which case compensation shall
be paid for the first weck of such disability. Therealter weekly

ments shall be made during such temporary total disability,
ina sum equal to sisty-six and two-thirds pereent (66%3%) 6621%
of the average gross weekly wage of the injured employee,
compuled as provided in K.S.A. 44-511 and amendments thereto,
but in no case less than twenbyfive dollars ($25) $25 per wecek
nor; prier to July 1 1080; more than the dollar ameunt nearest
seventy-twe pereent (72%) of the state’s averuge weeldy wage o
on and after July 15 1980; more than the dollar mmnount nearest

seventy-five percent {(75%) toEﬁfr‘%jﬂf the stale’s average weckly
wage, determined as provided in K.S.A. 44-511 and amendments
thereto, per week. The payment of compensation for temporary
total disability shall continue for the duration of any such dis-
ability, subject to review and modification as pr()’vi(lcd in K.5.A.

75%
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44-528 and amendments thereto.

(2) Temporary total disability exists when the employee, on
account of the injury, has been rendered completely and tempo-
rarily incapable of engaging in any type of substantial and
gainful employment.

(3) Where no award has been entered by the director, a
return by the employee to any type of substantial and gainful
cuployment; or a release by a treating physician or examining
physician, who is not regularly employed or retained by the
cmployer, to return to any such employment, shall suspend the

uployee’s right to the payment of temporary total disability
compensation, but shall not affect any right the employee may
have to compensation for partial disability in accordance with
K.S.A. 44-510d and 44-510¢; and amendments thereto.

(¢) When any permanent total disability or temporary total
disability is followed by partial disability, compensation shall be
paid as provided in K.S.A. 44-510d and 44-510e;5 and amend-
ments thereto.

Sce. 6. K.S.A.44-510d is hereby amended to read as follows:
44-510d. (1) Where disability, partial in character but permanent
in quality, results from the injury, the injured employee shall be
entitled to the compensation provided in K.S.A. 44-510 and
amendments thereto, but shall not be entitled to any other or
further compensation for or during the first week following the
ajury unless such disability exists for three (3) conseculive
weeks, in which event compensation shall be paid for the frst
week. Therealter compensation shall be paid for temporary total
loss of use and as provided in the following schedule, sixty-six
and two-thirds pereent (66%19%) 6623% of the average gross
weekl” wages to be computed as provided in K.S.A. 44-511 and
amendments thereto, and except that in no case shall the weekly
compensation in ne ease to be more than the maximum as
provided for in K.S.A. 44-510¢ and amendmeunls thercto. If there
is an award of permanent disability as a result of the injury there
shall be a preswmption that disability existed immediately after
the injury and compensation is to be paid for not to exceed the
number of weeks allowed in the following schedule:
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(1) For loss of a thumb, sixty (60} 60 wecks.

(2) For the loss of a first finger, commonly called the index
finger, thirty-seven 39 37 weeks.

(3) Tor the loss of a second finger, thirty (30) 30 weeks.

(4) TFor the loss of a third finger, twenty (20} 20 weeks.

(5) For the loss of a fourth finger, commonly called the little
finger, {ifteen (15) 15 weeks.

(6) Loss of the first phalange of the thumb or of any finger
shall be considered to be equal to the loss of ene-half ¢Hg) 12 ol
such thumb or finger, and the compensation shall be ene-half
Ya) 12 of the amount specified above. The loss of the first
phalange and any part of the sccond phalange of any finger,
which includes the loss of any part of the bone of such second
phalange, shall be considered to be equal to the loss of twe-
thirds 4) 2/ of such finger and the compensation shall be
two-tirds (33) 203 of the amount specified above. The loss of
thefirst phalange and any part of the second phalange of a thumb
which includes the loss of any part of the bone of such second
phalange, shall be considered to be equal to the loss of the entire
thumb. The loss of the first and second phalanges and any part of
the third proximal phalange of any linger, shall be considered as
the loss of the entire finger. Amputation through the joint shall
be considered a loss to the next higher schedule.

(7) For the loss of a great loe, thirty (30) 30 wecks.

(8) TForthe loss ofany toe other than the great toe, ten H0) 10
weceks.

(9) The loss of the first phalange of any toe shall be consid-
ered to be equal to the loss of ene-half {Ha) /2 of such toe and whe
compensation shall be ene-half (Ha) 12 of the amount above
specilted.

(10) The loss of more than one phalange of a toe shall be
considered to be equal to the loss of the entire toe.

(L1) Forthe loss of a hand, ene hundred fifty 450) 150 weeks.

(12) For the loss of a forearm, two hundred (200) 200 wecks.

(13) Forthe loss of an arm, twe hundred ten {210) 210 wecks.

(14) For the loss of a foot, ene hundred twenty-five 125) 125
weceks.
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(15)  Forthe loss of alower leg, one hundred ninety {H0) 190
weceks.

(16) For the loss of a leg, two hundred (200) 200 weeks.

(17)  For the loss of an eye, or the complete loss of the sight
thereof, ene hundred twenty (120) 120 weeks.

(18)  Amputation or severance below the wrist shall be con-
sidered as the loss of a hand. Amputation at the wrist and below
the elbow shall be considered as the loss of the forearm. Ampu-
tation at or above the elbow shall be considered loss of the arm.
Amputation below the ankle shall be considered loss of the foot.
“nputation at the ankle and below the knee shall be considered
- loss ol the lower leg. Amputation at or above the knee shall be
considered as loss of the leg.

(19)  For the complete loss of hearing of both ears, one hun-
dred ten 40) 110 weeks.

(20)  For the complete loss of hearing of one ear, thirty (30) 30
weeks.

(21) Permanent loss of the use of a finger, thumb, hand, arm,
foreann, toe, foot, leg or lower leg or the permanent loss of the
sight ol an eye or the hearing of an car, shall be equivalent to the
loss thercof. For the permanent partial loss of the use of a finger,
thumb, hand, arm, toe, foot or leg, or the sight of an eye or the
hearing of an ear, compensation shall be paid as provided for in
K.S.A. 44-510¢ and amendments thereto, per week during that

aportion of the number of weeks in the foregoing schedule
provided for the loss of such finger, thumb, hand, arm, toe, foot or
leg, or the sight of an eye or the hearing of an ear, which partial
loss thereof bears to the total loss of a finger, thumb, hand, arm,
toe, loot or leg, or the sight of an eye or the hearing of an car; but
in no event shall the compensation payable hereunder for such
partial loss exceed the compensation payable under the schedule

lor the total loss of such finger, thumb, hand, arm, toe, foot or leg,

or the sight of an eye or the hearing of an ear, exclusive of the
healing period.

(22) For traumatic hernia, compensation shall be Timited to
the compensation under K.S.A. 44-510 and amendments thereto,

,/‘ ~
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time as such employee is actually unable to work on account of
such hernia, and, in the event such hernia is inoperable, weekly
compensation during twelve (18) 12 weeks, except that, in the
cvent that such hernia is operable, the unrcasonable refusal of
the employee to subinit to an operation for surgical repair of such
hernia shall deprive such employee of any benelits under the
workmen’s workers compensation act.

petitive use conditions occurring in |

ru'lies whethero therioise, shall be

ing simultaneously

wnmensaled by allowing t nsation due for each such

extremity un §section and additional € sation not to

€X

ed 20% of the total period allowed for both extren
(b) Whenever the employee is entitled to compensation for a
specilic injury under the foregoing schedule, the same shall be
exclusive of all other compensation except the benelfits provided
in K.S.A. 44-510 and amendments thereto, and no additional
compensation shall be allowable or payable for either temporary
or permanent disability, except that the director may, in proper
wases, allow additional compensation during the actual healing
period, such period not to be more than ten pereent (10%) 10% of
the total period allowed for the scheduled injury in question nor
in any event for longer than fifteen {(45) 15 wecks. The return of
the employee to his ex her the employée’s usual occupation shall
terminate the healing period. ‘
See. 7. K.S.A. 44-510e is hereby amended to read as follows:
44-510¢. (a) Sheuld If the employer and the employee be are
unable to agree upon the amount of compensation to be paid in
the case of injury not covered by the schedule in K.S.A. 510d; as
amended 44-510d and amendments thereto, the amount of com-
pensation shall be settled according to the provisions of the
weorlmen’s workers compensation act as in other cases of dis-
agreement: Provided, except that in case of temporary or perma-
nent partial general disability not covered by such schedule, the
workman employee shall receive weekly compensation as deter-
mined in this subsection {a) during such period of temporary or
permanent partial general disability not excecding a maximum of
four hundred fifteen (415) 415 weeks. Weekly compensation fok

-~

(23) Whenever the employee is entitled to
compensation for repetitive use conditions
occuring in opposite extremities, whether
occuring simultaneously or otherwise, the
compensation shall be computed as separate
scheduled injuries to each such extremity
and the percentage of loss of use thereof
shall be increased by 20% of the determined
loss of use to each such extremity.
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0639 temporary parlial general disability shall be sixty-six and twe- . - 2-25-57
0640 thirds pereent {(66%9%) 6623% of the difference between the

0641 averige gross weekly wage that the werkman employee was
0642 caming prior to such injury as provided in the werlanen’s
0613 workers compensation act and the amount he the employee is
0644 actually earning afler such injury in any type of employment, A
0645 except that in no case shall such weekly compensation in ne ease

0646 to exceed the maximum as provided for in K.S.A. 44-510¢; as

0647 amended and amendments thereto. Permanent partial general .
0648 dlisabilily exists when the werlman employee is disabled in a i
064 anner which is partial in character and permanent in quality
0650 and which is not covered by the schedule in K.S.A. 44-510d; as
o651 amended and amendments thereto. The extent of permanent
oos2 partial general disability shall be the extent, expressed as a

‘)ef{mfm Moyl \\Y\

0653 pereentage, to which the ability of the workman to engage in

0654 worle of the same type and eharneter that he was perfoerming at -
0655 the time of his injury; has been redueed employec to frettern—tg
Y5 ! A land to earn comparable wages
|

0656 the open labor marketAWas Deen reduced, taking into considera- [\
0657 tion the employee’s education, training, expcricnczf,_aga and
0658 capacity for rehabilitation, except that in any event the extent of
0659 permanent partial general disability shall not be less than
0660 percentage of [i uncti(malE#a«bél#y-whieh—shau—be»&lw—pm- :
0661 ager%pemwnem—parﬁawmmmn&efﬁmeumdeéw ;
or by objective and competent medical evidence. There shall be a !
0665 E{mwlumgpmsunmtion that the employee has no work disabil- '

o664 ity if the employee returns to any work for wagesEerthﬂ-ﬂr D un (‘,o\Mparru\o\e_ ‘o
0665 morethmnfthe average gross weekly wage that the employee was Et the time of

0666 carninglpriostdthe injury. The amount of weekly compensation

0667 for permanent partial general disability shall be determined: (1)
0668 By multiplying the average gross weekly wage of the workman ;
0669 worker prior to such injury by the percentage of permanent
0670 partial general disability as determined under this subsection
067t {n); and (2) by then multiplying the result so obtained by sixty-six
0678 and tweo-thirds pereent (66%:%) 6623%. The amount of weekly
¢673 compgnsation for permanent partial general disability so deter-
0674 mined shall in no case excced the maximum as provided for in
06756 ¥=SA- 44-510¢; as mnendedgé)%.aﬁ-w@ma 2rdg

impairment. Functional impairment means the extent, expressed as a percentage,

of the loss of a portion of the total physiological capabilities of the
human body as established
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thereto. If there is an award of permanent disability as a result of
the compensable injury, there shall be a presumption that dis-
ability existed immediately after such injury. In any case of
permanent partial disability under this section, the workman
worker shall be paid compensation for not to exceed four hun-
dred fifteen (415) 415 wecks following the date of such injury,
subject Lo review and modification as provided in K.5.A. 44-528;
as amended and amendments thereto.

(b) If & workman an employee has received an injury for
which compensation is being paid him, and his the employee’s
death is caused by other and independent causes, any payment
of compensation already due him the employee at the time of his
death and then unpaid shall be paid to his the employee’s
dependents directly or to his the employee’s legal representa-
tives if he the employee left no dependent, but the liability of the
employer for the payments of compensation not yet due at the
time of the death of such workman employee shall cease and be
abrogated by his the employee’s death.

(¢) The total amount of compensation that may be allowed or
awarded an injured workman employee for all injuries received
in any one accident shall in no event exceed the compensation
which would be payable under the werkmen’s workers com-
pensation act for permanent total disability resulting from such
accident.

(d) Where a minor employee or his a minor employee’s de-
pendents are entitled to compensation under the weorkmen's
workers compensation act, such compensation shall be exclusive
of all other remedies or causes of action for such injury or death,
and no claim or cause of action against said the employer shall
inure or accrue to or exist in favor of the parent or parents of such
minor employee on account of any damage resulting to such

parent or parents on account of the loss of earnings or loss of

service of such minor employee.

(e) In any case of injury to or death of a female employee,
where the said female employee or her dependents are entitled
to compensation under the workmen’s workers compensation

the maximum as provided for in
K.S.A. 44-510c
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act, such compensation shall be exclusive of all other remedies
or causes of action for such injury or death, and no claim or action
shall inure, accrue Lo or exist in favor of the surviving husband or
any relative or next of kin of such female employee against such
employer on account of any damage resulting to such surviving
husband or any relative or next of kin on account of the loss of
carnings, services, or society of such female employee or on any
other account resulting from or growing out of the injury or death
of such female employee.
Sec. 8. K.S.A. 44-510f is hereby amended to read as follows:
44-510f, (a) Notwithstanding any provision of the workmen’s
workers compensation act lo the contrary, the maximum com-
pensation henelits payable by an employer shall not excced the
following:

(1) For permanent total disability, including temporary total,
temporary partial, permanent partial and temporary partial dis-
ability payments paid or due, ene hundred thousand dollars

(M(r)();()O(»Wfor an injury or any aggravation thereof.

~(2) For temporary total disability, including any prior per-
manent total, permanent partial or temporary partial disability
payments paid or due, seventy-five theusand dellars ($75;000)

EIZS, 000

5 or an injury or any aggravation thereof.
(3) TFor permanent or temporary partial disability, including
any prior temporary total, permanent total, temporary partial, or
permanent partial disability payments paid or due, seventy-five

thousand dellars ($75;000) $75,600Mor an injury or any aggrava-
tion thereol.

(b) Ifan employer shall voluntarily pay unearned wages lo an
employee in addition to and in excess of any amount of disability
benefits to which the employee is entitled under the werkmen’s
workers compensation act, the excess amount paid shall be
allowed as a credit to the employer in any final lump-sum
seltlement, or may be withheld from the employee’s wages in
weekly amounts the same as the weekly amount or amounts paid
in excess of compensation due, but not until and unless the
employee’s average gross weckly wage for the calendar year
exceeds one hundred twentyfive pereent (125%) 125% of the

o
\‘_ﬁ_\.bo ,000

i
!

1$100,000
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state’s average weckly wage, determined as provided in K.S.A.
44-511 and amendments thereto. The provisions of this subsec-
tion shall not apply to any employer who pays any such unearned
wages to an employce pursuant to an agrcement between the
employer and employee or labor organization to which the
employee belongs.

Sce. 9. K.S.A. 44-511 is hereby amended to read as follows:
44-511. (a) As used in this section:

(1) 'The term “money” shall be construed to mean the gross
remuneration, on an hourly, outlput, salary, commission or other
susis, at which the service rendered is recompensed in money by
the employer, but it shall not include any additional compensa-
tion, as defined in this section, any remuneration in any medium
other than cash, or any other compensation or benefits received
by the employee from the employer or any other source.

(2) The term “additional compensation” shall include and
mean only the following: (A) Gratuities in cash received by the
employce from persons other than the employer for services
rendered in the course of the employee’s employment; (B) any
cash bonuses paid by the employer within one year prior to the
date of the accident, for which the average weckly value shall be

determined by averaging all such bonuses over the period of

time employed prior to the date of the accident, not to exceed 52
weceks; (C) board and lodging when furnished by the employer
as part of the wages, which shall be valued at a maximum of $25
per week for board and lodging combined, unless the value has
been fixed otherwise by the employer and employee prior to the
date of the accident, or unless a higher weekly value is proved;
(D) the average weekly cash value of remuneration for services
in any medium other than cash where such remuneration is in
lieu of money, which shall be valued in terms of the average
weekly cost to the employer of such remuneration for the em-
ployee; and (E) employer-paid life insurance, health and acci-
dent insurance and employer contributions to pension and profit
sharing plans. In no case shall additional compensation include
any amounts of employer taxes paid by the employer under the
old-age and survivors insurance system embodied in the federal
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social security system. Additional compensation shall not in-
clude the value of such remuneration until and unless such
remuneration is discontinued. 1f such remuneration is discon-
tinued subsequent to a computation of average gross weckly
wages under this section, there shall be a recomputation to
include such (hqcnnlmucd remuneralion,

(3) The term “wage” shall be construed to mean the total of
the money and any additional compensation which the em-
ployce receives for services rendered for the employer in whose
amployment the employee sustains an injury by accident arising
out of and in the course of such employment.

(4) The term “part-time hourly employee” shall mean and
include any employee paid on an hourly basis: (A) Who by
custom and practice or under the verbal or wrilten employment
contract in force at the time of the accident is employed to work,
agrees to work, or is expected to work on a regular basis less than
40 hours per week; and (B) who at the time of the accident is
working in any type of trade or employment where there is no
customary number of hours constituting an ordinary day in the
character of the work involved or performed by the employee.

(5) The term “full-time hourly employee” shall mean and
include only those employees paid on an hourly basis who are
not part-time hourly employees, as defined in this section, and
who are employed in any trade or employment where the cus-
tomary number of hours constituting an ordinary working week
is 40 or more hours per week, or those employees who are
employed in any trade or empl()yment where such employees
are considered to be full-time employees by the industrial cus-
toms of such trade or employment, regardless of the number of
hours worked per day or per week.

(b) The employee’s average gross weekly wage for the pur-
pose of computing any compensation benelits pxovnded by the
workmen’s workers compensation act shall be determined as
follows:

(1) Ifatthe time of the accident the money rate is fixed by the
year, the average gross weekly wage shall be the yearly rate so
fixed divided by 52, plus the average weckly value of any

a
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additional compensation and the value of the employee’s
average weekly overtime as computed in paragraph (4) of this
subsection.

(2) 1fat the time of the accident the moncey rate is fixed by the
month, the average gross weekly wage shall be the monthly rate
so fixed multiplied by 12 and divided by 52, plus the average
weekly value of any additional compensation and the value of
the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection.

(3) I at the time of the accident, the money rate is fixed by
he week, the amount so fixed, plus the average weekly value of
any additional compensation and the value of the employee’s
average weekly overtime as computed in paragraph (4) of this
subscction, shall be the average gross weekly wage.

(4) If at the time of the accident the employee’s money rate
was fixed by the hour, the employee’s average gross weekly
wage shall be determined as follows: (A) 1f the employee was a
part-time hourly employee, as defined in this section, the
average gross weekly wage shall be determined in the same
manner as provided in paragraph (5) of this subsection; (B) if the
employee is a [ull-time hourly employee, as defined in this
seclion, the average gross weckly wage shall be determined as
follows: (i) A daily money rate shall first be found by multiplying
the straight-time hourly rate applicable at the time of the ac-
cident, by the customary number of working hours constituting
an ordinary day in the character of work involved; (ii) the
straight-time weekly rate shall be found by multiplying the daily
money rate by the number of days and half days that the em-
ployee usually and regularly worked; or was expected to work,
but 40 hours shall constitute the minimum hours for computing
the wage of a full-time hourly employee; (iii) the average weekly
overtime of the employee shall be the total amount earned by the
employee in excess of the amount of straight-time money earned
by the employee during the 26 calendar weeks immediately
preceding the date of the accident, or during the actual number
of such weeks the employee was employed if less than 26 weeks,
divided by the number of such weeks; and (iv) the average gross
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weekly wage of a full-time hourly employee shall be the total of
the straight-time weekly rate, the average weekly overtime and
the weekly average of any additional compensation.

(5) Ifatthe time of the accident the money rate is fixed by the
output of the employee, on a commission or percentage basis, on
a flat-rate basis for performance of a specified job, or on any other
basis where the money rate is not fixed by the week, month, ycar
or hour, and if the employee has been employed by the employer
at least one calendar week immediately preceding the date of the
accident, the average gross weekly wage shall be the gross
amount of money earned during the number of calendar weeks
so employed, up to a maximum of 26 calendar weeks immedi-
ately preceding the date of the accident, divided by the number
of wecks employed, or by 26 as the case may be, plus the average
weekly value of any additional compensation and the value of
the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection. If the employee had been in
the employment of the employer less than one calendar wecek
immediately preceding the accident, the average gross weekly
wage shall be determined by the director based upon all of the
evidence and circumstances, including the usual wage for simi-
lar services paid by the same employer, or if the employer has no
cemployees performing similar services, the usual wage paid for
similar services by other employers. The average gross weekly
wage so determined shall not exceed the actual average gross
weckly wage the employee was reasonably expected to earn in
the employee’s specific employment, including the average
weckly value of any additional compensation and the value of
the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection. In making any computations
under this paragraph (5), workweeks during which the employee
was on vacation, leave of absence, sick leave or was absent the
entire workweek because of illness or injury shall not be con-
sidered.

(6) (A) The average gross weekly wage of a person serving on
a volunteer basis as a duly authorized law enforcement officer,
an ambulance attendant, mobile intensive care technician, fire-
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man or fire fighter, or any other volunteer under the worlanew’s
workers compensation act, who reccives no awages for such
services, or who receives wages which are substantially less than
the usual wages paid for such services by comparable employers
to employees who are not volunteers, shall be computed on the
hasis of the usual wages paid by the employer for such scrvices
to employees who are not volunteers, or, if the employer has no
employces performing such services for wages who are not
volunteers, the average gross weekly wage shall be computed on
the basis of the usual wages paid for such scrvices by comparable
employers to employees who are not volunteers.

(B) The average gross weekly wage of any person performing
communily service work shall be deemed to be $37.50.

(7) The average gross weekly wage of an employee who
sustains an injury by accident arising out of and in the course ol
multiple employment, in which such employce performs the
same or a very similar type of work on a part-time basis for each
of two or more employers, shall be the total average gross weekly
wage of such employee paid by all the employers in such
multiple employment. The total average gross weekly wage of
such employee shall be the total amount of the individual
average gross weekly wage determinations under this section for
each individual employment of such multiple employment.

(8) Indectermining an employee’s average gross weekly wage
with respect to the employer against whom claim for compensa-
tion is made, no money or additional compensation paid to or
received by the employee from such employer, or from any
source other than from such employer, shall be included as
wages, cxcept as provided in this scction. No wages, other
compensation or benefits of any type, except as provided in this
section, shall be considered or included in determining the
employee’s average gross wecekly wage.

(¢) In any case, the average yearly wage shall be found by
multiplying the average gross weekly wage, as determined in
subsection (b), by 52.

(d) The state’s average weekly wage for any year shall be the
average weekly wage paid to employees in insured work subject
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to Kansas employment securily law as determined annually by
the seeretary of human resources as provided in K.S.A. 44-704
and amendments thereto.

(¢) Members of a labor union or other association who per-
form services in behalf of the labor union or other association and
who are not paid as full-time employees of the labor union or
other association and who are injured or suffer occupational
disease in the course of the performance ol duties in behalf of the
labor union or other association shall recover compensation
benefits under the werkmen’s workers compensation act from
"¢ labor union or other association if the labor union or other
association files an election with the dircctor to bring its mem-
bers who perform such services under the coverage of the work-
metr’s workers compensation act,

The average weekly wage for the purpose of this subsection
shall be based on what the employee would earn in the em-
ployee’s general occupation if at the time of the injury the
employee had been performing work in the employee’s general
occupation. The insurance coverage shall be furnished by the
labor union or other association.

Sec. 10. K.S.A. 44-512a is hereby amended to rcad as fol-
lows: 44-512a. (a) In the event any compensation, including
medical compensation, which has been awarded under the
weorkmen’s workers compensation act, is not paid when due o

. person, firm or corporation entitled thereto, the werlmean
worker shall be entitled to a civil penalty, to be sct by the
director and assessed against the employer or insurance carrier
liable for such compensation; in an amount of not more than ene
hundred delars ($100) $100 per week for each weck any dis-
ability compensation is past due; and in the sum of twenty-five
dellars ($25) $25 for each past due medical bill, if: (1) Service of
wrilten demand for payment, setting forth with particularity the
items of disability and medical compensation claimed to be
unpaid and past due, has been made personally or by registered
mail on the employer or insurance carrier liable for such com-
pensation; and its attorney of record; and (2) payment of such
demand is thereafter refused or is not made within twenty (20) 20

N
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days from the date of service of such demaund.

(h) After the service of such written demand, if the payment
of disability compensation or medical compensation set forth in
the written demand is not made within bwventy (20) 20 days from
the date of service of such wrillen demand, plus any civil
penalty, as provided in subscction (a) of this seetion, il such
compensation was in fact past due, then all past due compensa-
tion and any such penaltics shall become immediately due and
payable. Service of wrilten demand shall be required only once

nfter tlm'(‘(uvard. Subsequent Jatlures to pay conmensalion, in-
suding medical compensation, shall entitle the worker to apply
for the civil penalty without demand. The werlanan worker may
maintain an action in the district court whieh would have juris-
diction ever an appenl of an award of eompensation to the
elnimant; of the county where the cause o action arose for the
collection of such past due disability compensation and medical
compensation, any civil penalties duc under this sections and the
reasonable atterneys® altorney lecs incwrred in connection with
the action.

(¢) The remedies of execution, attachment, garnishment or
any other remedy or procedure for the collection of a debt now
provided by the laws of this state shall apply to such action and
also to all judgments entered under the provisions of K.S.A.
44-529: Provided and amendments thereto, except that no ex-
emption granted by any law shall apply except the homestead
exemption granted and guaranteed by the constitution of this
state.

See. 11, K.S.A.44-519 is hereby amended to read as follows:
44-519. No report of any examination of any employee by a
physician or surgeon or other health care provider, as herein-
before in this aet provided for in the workers compensation act,
nor any certificate issued or given by the physician or surgeon or
other health care provider making such examination, shall be
competent evidence in any proceeding for the determining or

collection of compensation unless supported by the testimony of

such physician or surgeon or other health care provider, if this
testimony is admissible, nor shall it be competent evidence in

’?inal
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health care provider is not udmissil)le.E‘he statement of charges’
_.‘ a physician or surgeon or other health care provider sh
1dmizsible into evidence if supported by the foundat
mony of

Ve

n testi-
2 claimant or such health care providef subject to

objections as whether the services rendey

L or a portion

thereof or the chargegtherefor were reasonable and necessary to

7 effects of the injury.
rges shall be specific. If it is
services or charges, or any

cure or relicve the emylpyee from
Objections to such statemen
found by the director that

wortion lhur(zof, tere not

reasoptibleness and necessity of such services or charges shall el
sessed to the objecting party. .

Sce. 12. K.S.A. 44-528 is hereby amended to read as follows:
4-1-528. (a) Any award or modification thereof agreed upon by the
parlies, except lump-sum scttlements approved by the director
or administrative law judge, whether the award provides for
compensation into the future or whether it does not, may be

L(.l

reviewed by the director for good cause shown upon the appli-
cation of the employee, employer, dependent, insurance carrier

“any other interested party. In connection with such review the
director may appoint one &) or two {2) physicians to examine the
employee and report to the director. The director shall hear all
competent evidence oflered and if the director finds that the
award has been obtained by fraud or undue influence, that the
award was made without authority or as a result of serious
misconduct, that the award is excessive or inadequate or that the
incapacity or disability of the employee has increased or dimin-
ished, the director may modify such award, or reinstate a prior
award, upon such terms as may he just, by increasing or dimin-
ishing the compensation subject to the limitations provided in
the workmen’s workers compensation act.

(b) 1f the director shall find Jinds that the employee has

TN
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retrned to work for the same employer in whose employ the
employee was injured or for another employer and is earning or
is capable of eaming the same or higher wages than the em-
ployce did at the time of the accident, or is capable of gaining an
income from any trade or employment which is equal to or
greater than the wages the employce was earning at the time of
the accident, or shalt find finds that the employee has absented
and continues to be absent so that a reasonable examination
ot be made of the employee by a physician selected by the
employer, or has departed beyond the boundaries of the United
States, the dircctor may modify the award and reduce compen-
sation or may cancel the award and end the compensation.

(¢) The number of reviews under this section shall be limited
pursuant to rules and regulations adopted by the director to
avoid abuse.

Sec. 13. K.S.A. 44-534a is hereby amended to read as fol-
lows: 44-534a. (a) After filing an application {or a hearing pursu-
antto K.S.A. 44-534 and amendments thereto, the employee may
make application for a preliminary hearing, in such form as the
director may require by rules and regulations, on the issues of
the furnishing of medical treatment and the payment ol tempo-
rary total disability compensation. At least seven days prior to
filing an application for a preliminary hearing, the employee
shall notify the employer of the employce’s intent o file such an
application and shall confirm such notice by letter. Upon receipt
of an application for such a preliminary hearing, the director
shall give seven days’ wrilten notice by mail to the employer of
the date set for such hearing. Such preliminary hearing shall be
summary in nature and shall be held by the director or an
administrative law judge in any county designated by the direc-
tor or administrative law judge, and the director or administra-
tive law judge shall exercise such powers as are provided for the
conduct of full hearings on claims under the workmen’s com-
pensation act. Upon a preliminary finding that the injury to the
employee is compensable and in accordance with the facts
presented at such preliminary hearing, the director or adminis-
tative law judge may make a preliminary award of medical and
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temporary total disability compensation to be in effect pending
the conclusion of a full hearing on the claim. The decision in
such preliminary hearing shall be rendered within five days of
the conclusion of such hearing. No such prcliminhry findings or
preliminary awards shall be appealable by any party to the
procecdings, and the same shall not be binding in a full hearing
on the claim, but shall be subject to a full presentation of the
lacts.

(b) I compensation in the form of medical benefits or tem-
porary total disability benefits has been paid by the employer or
the employer’s insurance carrier cither voluntarily or pursuant
to a preliminary award entered under this section and, upon a
Jull hearing on the claim, the amount of compensation se
awarded is redueed ox to which the employee is entitled is found
to be less than the amount of compensation paid or is totally
disallowed upen & full hearing on the elaim, the employer and
the employer’s insurance carrier shall be rcimbursed from the
workers’ compensation fund established in K.S.A. 44-566a and
amendments thereto, for all amounts of compensation so paid
which are in excess of the amount of compensation that the
employce is entitled to as determined in the full hearing on the
claim. The dircctor shall determine the amount of compensation
paid by the employer or insurance carrier which is to be reim-
bursed under this subsection, and the director shall certify to the
conmissioner of insurance the amount so determined. Upon
receipt of such certiflication, the commissioner of insurance shall
cause payment to be made to the employer or the employer’s
insurance carrier in accordance therewith.

Sec. 14. K.S.A.44-536 is hereby amended to read as follows:
44-536. (a) With respect to any and all proceedings in connection
with any initial or original claim for compensation, no claim of
any altorney for services rendered in conneclion with the secur-
ing of compensation for an employee or his er her the employee’s
dependents, whether secured by agreement, order, award or a

TN,

judgment in any court shall exceed bwventy-five pereent (35%)——__ '

95% of the amount of compensation recovered and pai(x_m\

addition to actual expenses incurred, and subject to the other

-y

a reasonable amount for such services or

, whichever is less
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PROPOSED AMENDMENTS TO HaB. NO. 2186

On page 21, preceding line 756, Dby inserting the following
material to read as follows:

"Sec. 9. K.S.A. 44-510g is hereby amended to read as
follows: 44-510g. (a) A primary purpose of the workments workers
compensation act shall be to restore the injured employee to
substantial and gainful employment. To this end, the director
shall appoint, subject to the approval of the secretary, @
specialist in medical, physical and vocational rehabilitation,
who shall be referred to as the rehabilitation administrator. The
rehabilitation administrator shall be in the classified service

under the Kansas civil service act. The rehabilitation

administrator shall: (1) Continuously study the problems of
physical and vocational rehabilitation; (2) investigate and
maintain a directory of all rehabilitation facilities, public or
private, in this state, and, where such rehabilitation
administrator determines necessary, in any other state; and (3)
be fully knowledgeable regarding the eligibility requirements of
all state, federal and other public medical, physical and
vocational rehabilitation facilities and benefits. Wwith respect
to private facilities and agencies providing medical, physical

and vocational rehabilitation services, including rehabilitation

service programs provided directly by employers, the director

shall approve as qualified such facilities, institutions,

agencies, employer programs and physicians as are capable of

3

rendering competent rehabilitation services. No such facility or,

institution, agency or employer program shall be considered

qualified wunless it 1is specifically equipped to provide
rehabilitation services for persons suffering from either some
specialized type of disability or some general type of disability
within the field of occupational injury or disease, and is
staffed with trained and qualified perscnnel and, with respect to

medical and physical rehabilitation, unless it is supervised by a

Attachment #2
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physician qualified to render such service. No physician shall
be considered qualified unless such physician has had such
experience and training as the director may deem necessary.

(b) Under the direction of the director, and subject to the
director's final approval, the rehabilitation administrator shall
have the duties of directing and auditing medical, physical and
vocational rehabilitation of employees in accordance with the
provisions of this section.

(c) An employee who has suffered an injury shall be
entitled to prompt medical and physical rehabilitation services,
as may be reasonably necessary to restore such employee to
substantial and gainful employment and as provided in this
section.

(d) When as a result of an injury or occupational disease
which is compensable under the weorkmen-'s workers compensation
act, the employee 1is wunable to perform work for which such
employee has previous training, education, qualifications or
experience, or when such employee is unable to perform other
substantial and gainful employment, such employee shall Dbe
entitled to such vocational rehabilitation services, including
retraining and job placement, as may be reasonably necessary to
restore such employee to substantial and gainful employment and
as provided in this section.

(e) If such rehabilitation services are not voluntarily

furnished to the employee by the employer, the director, on such

director's own motion or upon application of the--empieyee--or
emp%@yer;—*aﬁd——aétef——affefd%ﬁg—the—parties—aﬁ—eppeftﬁﬁ%ty—te—be

heard-and-to-present-evidence;-may any party, shall refer the

employee to a qualified physician or a qualified public or

private agency or facility, or the employer's rehabilitation

services program, if gqualified, for evaluation and for a report

of the practicability of, need for, and kind of service,
treatment, training or rehabilitation which 1is or may be
necessary and appropriate to render such employee fit for

substantial and gainful employment. The costs of such evaluation
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and report shall be at the expense of the employer. within 10

days after such referral, the report shall be submitted to the

rehabilitation administrator. Within 10 days after receipt by the

rehabilitation administrator, the rehabilitation administrator

shall deliver copies of the report to each party and to the

assigned administrative law judge in an active, docketed claim.

Upon receipt of such report, and after affording the parties an
opportunity to be heard and present evidence, the director:

(1) May order that any treatment, or medical and physical
rehabilitation, as recommended in the report or as the director
may deem necessary, be provided at the expense of the employer;

(2) where the employee is unable to engage in any type of
substantial and gainful employment, and vocational
rehabilitation, reeducation or training is recommended 1in the
report, or 1is deemed necessary by the director to restore the
employee to some type of substantial and gainful employment, the
director may direct the an employee to the appropriate federal,
state or other public facility or agency where such services will
or may be provided at no cost to the employer, except as
hereinafter provided in this section; and

(3) if the employee  is—not eligible for such vocational
rehabilitation, reeducation or training through any such state,
federal or other public facility or agency, or where such
services through such facilities or agencies are not available to
the employee within a reasonable period of time, the directcr may
order that such services be provided at the expense of the

employer at by any qualified private agency or facility in this

state or any state contiguous to this state or by a qualified

rehabilitation services program provided directly by the

employer. Any such services to be provided at the expense of the
employer wunder this paragraph (3), shall not extend for a period
of more than 26 52 weeks, except that in extremely unusual cases,
after a hearing and the presentation of evidence, the director,
by special order, may extend the period for not more than an

additional 26 52 weeks. The employer shall have a right to appeal



to the district court any such special order by the director for

any extension of the 1initial twenaty-six-week fifty-two-week

period, within the time and in the manner provided in K.S.A.
14-556+ and amendments theretoy and any such special order shall
be stayed until the district ccurt has determined the appeal.
There shall be no right of appeal to the Kansas supreme court or

court of appeals from a judgment of the district court sustaining

or overruling any such special order of the director.

(f) Where vocational rehabilitation, reeducation or
training 1is to be furnished at the expense of the employer under
this section, and such services require that the employee reside
at or near a facility or institution, away from the employee's
customary county of residence, either in or out of the state of
Kansas, the reasonable costs of the employee's board, lodging and
travel, not to exceed a maximum total of $2-866 $5,000 for any

twenty-six-week fifty-two-week period, shall De paid by the

employer, except that, in unusual cases where, after a hearing
and the presentation of evidence the director finds that the
costs are clearly reasonable and necessary, the director may
require by special order that the employer pay an additional
amount for the costs of the employee's board, lodging and travel,
of not more than $%568698 $2,000.

(g) The -employer shall pay temporary total disability
compensation during any period of vocational rehabilitation,
reeducation or training, computed as provided in K.S.A. 44-510c
" and amendments thereto, but the employer shall receive credit for
any weekly, monthly or other monetary payments made to the
employee or such employee's family by any state, federal or other
public agency during any such period, exclusive of any such
payments for the board, lodging and travel expenses of the

employee. The number of weeks during which temporary total

disability compensation is paid during vocational rehabilitation,

reeducation or training shall not be deducted from the maximum

number of weeks available for the payment of disability

compensation under the schedule provided in K.S.A. 44-5104 and
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amendments thereto.

(h) The director shall ccoperate with federal, state and
other public or private agencies for vocational rehabilitation,
reeducation or training, or medical or physical rehabilitation.
The employer shall not be required to pay the reasonable costs of
the employee's board, lcdging and travel where such costs are
borne by any federal, state or other public agency, nor shall any
costs for vocational rehabilitation, reeducation or training be
assessed to the employer if such vocational rehabilitation,
reeducation or training is in fact furnished by and at the
expense of any federal, state or other public agency.

(i) Whenever the director determines that there 1s a
reasonable probability that with appropriate medical, physical or
vocational rehabilitation or reeducation or training, a person
who is entitled to compensation for permanent total disability,
partial disability, or any other disability under the workmen's
;ompensation act, may be rehabilitated to the extent that such
person can become substantially and gainfully emplqyed or
increase such person's earning capacity, and that it is for the
best interests of such person to undertake such rehabilitation or
reeducation or training, if the injured employee without good
cause refuses to undertake the rehabilitation, educational or
training program determined by the director to be suitéble for
such employee, or refuses to be evaluated under the provisions of
subsection (e), the director shall suspend the payment of any
compensation until the employee consents to undertake such
program or to be so evaluated, and the director shall cancel the
compensation otherwise payable if any such refusal persists for a
period in excess of 90 days.

(j) At such time as any medical, physical or vocational
rehabilitation or reeducation or training has been completed
under this section, the employer shall have the right, by the
filing of an application with the director, to seek a
modification o¢f any award which has been rendered granting any

compensation to the employee for any disability. Upon at least
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20 days' notice by registered mail to all parties, the director
shall set the application for hearing and the parties shall
present all material and relevant evidence. In the event that
the director determines that the employee 1is rehabilitated
medically, physically or vocationally, so that such employee 1is
able to engage in substantial and gainful employment, the
director shall cancel any award of compensation for temporary
total or permanent total disability, subject to review and
modificétion pursuant to K.S.A. 44-528 and amendments thereto,
and shall modify any existing award of partial disabilitj, or, 1if
no such award has been made, the director shall make an award of
partial disability, to reflect only such partial disability, if
any, as exists at the conclusion of such rehabilitation,
reeducation or training. Any award of partial disability made
pursuant to this subsection shall be subject to the provisions of
K.S.A. 44-510d and 44-510e; and amendments thereto.

(k) If an incumbent rehabilitation administrator has served
in such office for one year or more on the effective date of this
act, such rehabilitation administrator shall be considered as
having attained permanent status as a rehabilitation
administrator.”;

and by renumbering sections accordingly;





