February 13, ;,86

A d
pprove Date
MINUTES OF THE _SENATE  COMMITTEE ON JUDICTIARY
The meeting was called to order by Senator Robert Frey at
Chairperson
10:00  am./F#. on January 31 1986 in room _313=5S __ of the Capitol.
Adk members wet present xexcept: Senators Frey, Hoferer, Burke, Feleciano, Gaines

Langworthy, Parrish, Steineger, Talkington, Winter,
and Yost.

Committee staff present:

Mary Sue Hack, Office of Revisor of Statutes
Mike Heim, Legislative Research [Lepartment

Conferees appearing before the committee:

Cathie Pawlicki, Kansas State Nurses Association

Louise Hayes, Topeka

Bill Rein, Social and Rehabilitation Eervices

Dr. William Albott, Kansas Psychological Association

Larry Rute, Kansas Legal Services

John Randolph, Association of Community Mental Health Centers cf Kansas
Ken Carpenter, Topeka attorney

Louis L. Frydman, Lawrence

Dr. Erv Janssen, Kansas Psychiatric Society

Keith Landis, Christian Science Committee on Puklication for Kansas
Susan Estelle Budd, Kansas City

Madeline Hynes, Wichita

Laura Cummings, Wichita

Joan Navrat, Wichita

Camille McGuire, Wichita

The chairman presented two requests for bills concerning child support
enforcement to provide factors in determining child custody in domestic
actions and to establish supreme court guidelines for child support.
Senator Gaines moved to introduce the two bills. Senator Langworthy
seconded the motion, and the motion carried.

House Bill 2050 - Treatment act for mentally ill persons.

Cathie Pawlicki, Kansas State Nurses Association, testified KSNA supports
the concept of care of the mentally ill as spoken to in Substitute for
House Bill 2050. Copies of her testimony with proposed amendments are
attached (See Attachments I).

Louise Hayes testified she and her husband own and operate a nonprofit
psychiatric care home for ten adults, and they are in support of the bill.
A copy of her testimony is attached (See Attachment ITI).

Mr. Bill Rein appeared to distribute copies of testimony of Professor
Ray Spring, Washburn University School of Law. Due to illness, Professor
Spring was unable to attend the hearing (See Attachment III).

Dr. William Alkbott, Kansas Psychological Association, testified the posi-
tion of the association is favorable toward House Bill 2050 although
there are some changes which we believe are appropriate to better reflect
the balance between the patients right to freedom and his equally impor-
tant right to receive treatment. Copies of his testimony and proposed
amendments are attached (See Attachment IV).

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of __3.__.




CONTINUATION SHEET

MINUTES OF THE __SENATE COMMITTEE ON JUDICTIARY

room _313=S Statehouse, at __10:00 4 m fpum. on January 31 19_.86

House Bi1ll 2050 continued

Larry Rute, Kansas Legal Services, appeared to testify on the bill. A
copy of his testimony and a copy of proposed amendments are attached
(See Attachments V).

John Randolph, Association of Community Mental Health Centers of Kansas,
testified the association philosophically agrees with the major thrust
of the bill. A copy of his testimony is attached (See Attachment VI).

Ken Carpenter, Topeka attorney, testified he is an cverall opponent to
this bill. He said he feels this is taking steps backward rather than
steps forward. He does support the recommended changes in Sections 36
and 37. A copy of his testimony is attached (See Attachment VII). Com-
mittee discussion with him followed.

Louis L. Frydman testified in opposition to the bill. He stated the bill
is a needless adventure with awesome potential for harming mental patients
and impairing our democratic way of life. Copies of his testimony plus
several articles are attached (See Attachments VITII). Committee discussion
with him followed.

Dr. Erv Janssen, Kansas Psychiatric Society, testified in support of the
pill because the society feels that the intent and substance of the bill
provides the opportunity for the humane and conscientious apprcach to
the gquality of psychiatric care we feel our fellow citizens should have
made available to them. A copy of his testimony is attached (See
Attachment IX). T

Keith Landis, Christian Science Committee on Publication for Kansas,
testified they often request amendments to bills during the legislative
rrocess which will allow those relying on spiritual means for healing

to practice their religion freely. We try to limit our proposals so
there will be ro interference with the rights of others. He explained
the proposed amendments and stated he would be available and glad to

work with the committee in resolving the issues. A copy of his testimony
is attached (See Attachment X).

Susan Estelle Budd stated she is representing herself and other consumers
of mental health who might agree with her. She testified in opposition
to the bill. A copy of her testimony is attached (See Attachment XI).

Madeline Hynes testified in support of the bill. A copy of her testimony
is attached (See Attachment XIT).

Laura Cummings testified in support of the bill. She stated this bill
provides treatment for people who do not realize the severity of their
illness, particularily those afflicted with a severe mental illness. A
copy of her testimony is attached (See Attachment XITI).

Joan Navrat testified in support of the bill. A copy of her testimony
is attached (See Attachment XIV).

Camille McGuire testified in support of the bill. A copy of her testimony
is attached (See Attachment XV).

Page __2 of 3




CONTINUATION SHEET

MINUTES OF THE __SENATE COMMITTEE ON JUDICIARY ,

room _313-S Statehouse, at _10:00 _ a.m.2p5H. on January 31 1986.

The chairman announced a subcommittee consisting of Senator Frey, chairman,
Senator Langworthy and Senator Parrish, will meet on Tuesday, February 4
at 4:00 P.M., to go over the proposed amendments. 21l interested persons

are welcome.
The meeting adjourned.

A copy of a summary of the estimated fiscal impact is attached (See
Attachments XVI).

A copy of testimony of Michael Byington, Topeka Resource Center For the
Handicapped, is attached (See Attachment XVII).

A copy of a letter from Jim Lawing, Wichita Attorney, is attached (See
Attachment XVIITI).

A copy of testimony of Joan Strickler, Kansas Advocacy and Protective
Services for the Developmentally Disabled, Inc., is attached (See
Attachment XIX).

Copy of the guest list is attached (See Attachment XX).

Page 3 of 3
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/- 3 /- 5¢ For Further Infrrmation:

Contact Terri =lot, R.N.
) Executive Director
KSNA —
the voice of Nursing in Kansas January 31, 1986

SUBSTITUTE H.B. 2050

Mr. Chairman, members of the Judicial Committee, my name is Cathie Pawlicki and I am
a Registered Nurse and Clincial Specialist in Psychiatric Mental Health Nursing. I am
representing the Kansas State Nurses' Association in my role as Chairperson of the KSNA

Conference Group on Psychiatric Mental Health Nursing Practice.

KSNA supports the concept of care of the mentally i1l as spoken to in Substitute
for H.B. 2050. The expansion of the definition of a mentally ill person removes the
stigma of criminalization from the civil commitment process and alleviates the ongoing
victimization of the de-institutionalized mentally ill. Substitute for H.B. 2050, in
concept, provides for human care of the mentally i11, their families and the community.
We commend the efforts this Bill represents to facilitate continuity of care accérding
+o the least restrictive alternative concept. There are several features of this

proposed legislation that concern KSNA.

ROLE OF NURSING/NURSING INPUT

Tn careful review of this proposed legislation, it does not appear that nursing
input was sought, nor was the role of nursing spoken to - and we are one of the primary
care givers in thevMental Health System in Kansas. Of particular concern is the lack of
attention to the Advanced Registered Nurse Practitioners in Psychiatric Nursing who
are educated and licensed to function in the manner set forth Dby the Kansas State Board
of Nursing. Some of the functions of the ARNP as delineated by the Kansas State Board
of Nursing are: 1) Evaluate the physical and psychosocial health status of a client

through a comprehensive health history and physical examination.

5;.!h443065r
1(3//5¢

Kansas State Nurses Association e 820 Quincy ¢ Topeka, Kansas 66612 ¢ (913) 233-8638
Alice Adam Young, Ph.D., R.N., — President * Terri Rosselot, J.D., R.N. — Executive Director -_f



Subr ‘1te for H.B. 2050
Jan 31, 1986
KSNA iestimony Page 2

(2) to manage the medical regimen prescribed for the client based on
written protocols developed by the nurse practitioner and the

attending physician.

(3) to counsel individuals, families and groups about health, illness and
promote health maintenance.

(4) +to evaluate, plan, implement and re-evaluate care of clients.

From this perspective of the function of nursing we wish to discuss the following

concerns:

Page 4 Supervision of treatment is defined as being provided by a psychiatrist or

Line 0138 certified psychologist. KSNA considers this narrow definition of treatment
supervision to be restrictive to the scope of the legitimate, independent
practice by the Master's prepared ARNP. In addition, KSNA expresses
reservation and questions whether the educational preparation of a certified
psychologist prepares them to supervise the practice of Mental Health
Nursing, the major concerns of which are medication management, physical
assessment, milieu management and the use of restraints.

KSNA Proposes: (page 4 with ballon language)
That "Treatment" means service intended to promote the mental health
of the patient and rendered by a qualified professional authorized

by law to provide either inpatient or outpatient treatment to any patient.

According to the definition of "treatment facility" the ARNP is a treatment facility.
The definition of "Treatment" should parallel this definition. KSNA recommends
that the definitions of these two terms be evaluated from the perspective of

congruency and the major role that Nursing occupies in the care of the mentally ill.



Sub rte for H.B. 2050

Janu.. ; 31, 1986
KSNA Testimony

Page 3

KSNA supports the intent of the proposed legislation to differentiate between

criminal proceedings and commitment hearings, in Section §, page 11-1kh.

KSNA acknowledges the validity of the concept of sharing relevant patient information

for the purpose of continuity of care and invaluable scientific research. Care of the

mentally ill involves privileged interpersonal intimacy and in our role as patient

advocates we cannot support a process of exchanges of confidential information without

the patients knowledge and left to the discreticn of a particular treatment facility.

KSNA Supports:

Page 35

Line 0623

(page %?ligﬁe 0188) the inclusion of the following statement as
ordered by the court "the transfer of copies of the patients records

to the outpatient facility™.

KSNA acknowledges much advantage in providing a mentally ill patient
not only with structured living but also with a therapeutic regimen of
medication that will restore them to their optimal health. Without
questioning the integrity cf the mental health professional; the
provision for medication without patient consent as stated in this
proposed legislation does have potential for the abuse of medication
being used as a chemical restraint. KSNA recamnends that this section
be reviewed and protocols established to provide the medication,
especially psychotropics, being administered in the context of that

which is most therapeutic and the least restrictive alternative..

New Section 26 has the certified psychologist identified as consulting with the patient

or guardian about medication concerns. KSNA questions the educational preparedness of the

certified psychologist to speak to medication issues. Speaking to medication issues 1s



Sut  1te for H.B. 2050
Jan 31, 1986
KSNA Testimony Page 4

clearly a physician and/or nursing function.

KSNA Proposes:  (Page 35 line 630 Ballon language)
... during the course of treatment the responsible physician or

their designee shall consult with the patient, or the patient's

guardian, and give consideration to the views the patient or

guardian expresses concerning treatment and any alternatives.

SUMMARY

Tn conclusion, KSNA supports the progressive and human concepts addressed in

Substitute for H.B. 2050. As it is currently written, KSNA cannot support H.B. 2050,

and asks the committee to consider the changes we have addressed.

Thank you for consideration of this matter.



CHANGES RECOMMENDED BY KSNA

Sub. for HB 2050—Am. by HCW
4

0121 (l) “Psychologist” means a certified psychologist, as defined
0122 by K.S.A. 74-5302 and amendments thereto.

0123 (m) “Restraints” means the application of any devices, other
0124 than human force alone, to any parts of the body of the patient
0125 for the purpose of preventing the patient from causing injury to
0126 self or others.

0127 (n) “‘Seclusion” means the placement of a patient, alone, in a
0128 locked room, where the patient’s freedom to leave is restricted
0129 and where the patient is not under continuous observation.
0130 (0) “Severe mental disorder” means a clinically significant
0131 behavioral or psychological syndrome or pattern associated
0132 with either a painful symptom or serious impairment in one or
0133 more important areas of functioning and involving substantial
0134 behavioral, psychologic or biologic dysfunction. “Severe mental
0135 disorder” does not include a condition which is caused by the
0136 use of chemical substances or for which the primary diagnosis is
0137 antisocial personality.

0138 &) (p) “Treatment” means any reeessary serviees thet are in
0139 the best interests of the physieal and service intended to promote
0140 the mental health of the patient and rendered by e¢ a qualified
0141 prufmsional&nder the supervision of a physician or psycholo- e authorized by law to provide either inpatient
0142 gist. or outpatient treatment to any patient.
oLid trentment; by either an order of a court pursusnt to KSu&s
015 59-2023 of a trentment faeiliby:

ot ) “Conditional release” means release of a patient wheo has
o150 (q) “Treatment facility” means any mental health center or
0151 clinic, psychiatric unit of a medical care facility, psychologist,
0152 physician or other institution or individual authorized or li-
0153 censed by law to provide either inpatient or outpatient treat-
0154 ment to any patient.

0155  (r) “Voluntary patient” means a person who is receiving
0156 treatment at a treatment facility other than by order of any
0157 court.



Sub. for HB 2050—Am. by HCQ}V CHANGES SUPPORTED BY KSNA
0160 New Sec. 17. (a) Following the hearing on the petition as
0 rovided for in K.S.A. 59-2917 and amendments thereto, or prior
0. , the entry of an order provided for in K.S.A. 59-2918 and
0163 amendments thereto, if the court finds that the proposed patient
0164 is a mentally ill person, the court, as an alternative to inpatient
0165 treatment, may enter an order for outpatient treatment at a
0166 community mental health center or other private treatment fa-
0167 cility capable of providing outpatient care. Such an order for
0168 outpatient treatment may be entered by the court only if the
0169 court finds that outpatient treatment will not constitute a danger
0170 to the community and that the patient is not likely to cause harm
0171 to self or others while under outpatient treatment. In considering
0172 this issue the court shall take into consideration all relevant

, 0173 factors, including but not limited to the degree of supervision

“0174 and type of outpatient treatment proposed and available and the
0175 degree of security to the community provided for under outpa-
0176 tient treatment.

0177 (b) No order for outpatient treatment shall be entered unless
0178 the outpatient treatment facility has previously evaluated the
0179 proposed patient, submitted a report recommending outpatient
0180 treatment and consented to treat the patient on an outpatient
0181 basis under the terms and conditions set forth by the court.
012 (c) Ifoutpatienttreatmentis ordered, the order shall state the
0183 specific conditions to be followed by the patient and shall
0184 include the general condition that the patient shall follow all
0185 directives and treatment methods established by the head of the
0186 treatment facility or the head’s designee. The court shall also
0187 make such orders as are appropriate to provide for transportation
0188 to the outpatient treatment fucilitym , for the ?ransfer.of copies of the patients records to
0189 the d patient’s progress and compliance with outpatient the outpatient facility
! proposed patient’s progress and complian p
'0190 treatment.

0191 (d) The court shall retain jurisdiction to modify or revoke its

0192 order for outpatient treatment at any time on its own motion, on

! ‘he motion of any counsel of recoid or upon notice from the
reatment facility of any need for new conditions in the order for |

outpatient treatment or of material noncompliance by the patient !

with the order for outpatient treatment. Revocation or modifica-

|
0195
0196



Sub, for HB 2050—Am. by HCW
‘ 35

department of corrections whenever patients have been admin-
istratively transferred to the state security hospital or other

late psychiatric institutions pursuant to the provisions of
K.S.A. 75-5209 and amendments thereto. The patient’s or former
patient’s consent shall not be necessary to release information
to the department of corrections.

(b) Any person willfully vielating this seetion shall be guilty
of Willful violation of this section is a class C misdemeanor.

New Sec. 26. (a) Medications and other treatments shall be
prescribed, ordered and administered only in conformity with
accepted clinical practice. Medication shall be administered
only in accordance with the written order of a physician or upon
a verbal order noted in the patient’s medical records and sub-
sequently signed by the physician. The attending physician shall
review regularly the drug regimen of each patient or proposed
patient under the physician’s care and shall monitor any symp-
toms of harmful side effects. Prescriptions for psychotropic
medications shall be written with a termination date not ex-
ceeding 30 days thereafter but may be renewed.

(b) Any patient who is receiving treatment pursuant to the
provisions of K.S.A. 59-2909, 59-2912, 59-2917 or 59-2918, and

amendments thereto, shall not have the right to refuse any '

medication, including psychotropic medication, other than ex-
perimental medication, which is prescribed by a physician in

conformance with the provisions of this section. Although con- '

sent to treatment is not required, during the course of treatment
the responsible physician oﬁmychologisﬂshall consult with the
patient, or the patient’s guardian, and give consideration to the
views the patient or guardian expresses concerning treatment
and any alternatives.

(c)- Consent for medical or surgical treatments not intended
primarily to treat a patient’s mental disorder shall be obtained in
accordance with applicable law.

Sec. 27. K.S.A. 59-2940 is hereby amended to read as fol-

yws: 59-2940. Whenever any person is taken into custody by an
arresting officer and such officer has reasonable grounds to
believe that such person has violated K.S.A. 21-3420, 21-3421,

e their designee

CHANGES RECOMMENDED BY KSNA



SENATE HEARING ON SUERSTITUTE FOR H E 2030
JAaN 30,1986

My name is Louise Hayes. I live at 3604 Avalon Lane., Topeka, kKs. My
husband and I own and operate a non profit psychiatric care home for 10
adults. Most of our residents are sent to us from the State Hospital, all
are diagnosed as chronic schizophrenics. I am the mother of & thirty
three year old son mentally ill with schizophrenia. I speak for the
families of the mentally 1l1l.

Fleace listen to the suffering and hardships the present commitment law
as it now stande causes the mentally ill person and their family.

After spending a year in Memorial Hospital, my son was sent back to the
community to live. His doctor told him not to live at home and to stay
away from his family. After a short time he stopped taking his medicine
and seeing his doctor. He became sicker and sicker. He would watch our
house and wait until I left., then he would break the kitchen door down or
break windows and climb in.

1 searched the town over for help. My husband had died suddenly and I was
all alone. The city attorney said I would have to call the police and
sign a complaint against my sick son to get any help for him at all.

One night I came home to find the back door broken. glass broken
everywhere, my son eating a pizza at the kitchen table, and the pizza box
on fire on the stove. I told him if he wouldn’®t go to the hospital with
me I would call the police. He said "go ahead and call the police, you
are the crazy one'.

1 called the police, showed them the damage, and told them he was
mentally ill and needed medication. They told me I would have to sign &
complaint, so I did, and as soon as 1 had signed my son was hand cuffed
and searched. I asked them to take him to the state hospital and I would
follow them, but the police said "you stay at home". "He is under arrest
and we are taking him to jail to await trail". The next day I wasn’t
allowed to see my son.

1 went to the court house, I don’t remember why, maybe to see the city
attorney, and I met judge Hope in the hall. Maybe he could see the
despair I was going through, but he toock me to his office and listened to
my story. He put my son on the docket for the next morning.

My son was brought into the courtroom handcuffed. He had been beaten and
his face, nose, eyes and mouth were swollen and covered with black
bruises. He locked at me with such hatred and said "you did this to me".
Judge Hope told him it was too bad the law made me do it in order to get
help for him. I quickly withdrew my complaint and Judge Hope ordered him
to State Hospital for help.

Flease put yourself in my shoes. Could you put your sick son or daughter
or loved one through the suffering I put my son through to get help for
them? I couldn®t do it again.

Flease pass the Substitute for House Eill No. 2050 into law so that
everyone can secure early treatment for their mentally i1l loved one.
Early treatment will save a lot of pain for the patient and his family
and will usually mean a shorter hospital stay so it will save money as
well. I speak not only for myself, but for the many families who are
going through similar experiences every day.

S, JuJacléYH
1[31] g¢
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COMMENTARY ON H.B. 2050
Prepared for the Senate Committee on Judiciary
by Raymond L. Spring
on behalf of the
Governor's Advisory Commission of Mental Health
and Retardation Services
January 31, 1986
The enclosed commentary is an extension of remarks to be
made at the committee hearing on January 31, 1986. While many
areas are covered by the proposed amendments, these comments are -
limited to the matter of redefining "mentally ill person,”
evidentiary issues, and outpatient commitment.
The Governor's Advisory Commission and I appreciate the

opportunity the committee has given us to contribute to the
discussion of these important matters.

S. Juc{:‘c;lav“j
1 1]31/9¢
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STANDARD FOR COMMITMENT

Since commitment is dependent upon a finding that the
proposed patient is a "mentally 1ill person," the true standard
for commitment lies in the definition of "mentally ill person.”
(59-2902(i)). It may be helpful to align the existing and
proposed definitions. Thus a "mentally ill person is:

EXISTING PROPOSED
MENTALLY IMPAIRED and in SUFFERING FROM A SEVERE MENTAL
need of treatment DISORDER and in need of treatment

(59-2902(h) (1))

and and
DANGEROUS TO SELF LIKELY TO CAUSE HARM TO SELF OR
OR OTHERS OTHERS (59-2902(h)(3))
and and
either: LACKS CAPACITY TO MAKE AN INFORMED

DECISION CONCERNING TREATMENT
(59-2902(h)(2))

1) LACKS SUFFICIENT
UNDERSTANDING OR
CAPACITY TO MAKE
RESPONSIBLE DECISIONS
WITH RESPECT TO THE
PERSON'S NEED FOR
TREATMENT

or

2) REFUSES TO SEEK
TREATMENT.

The first part of the standard, substituting "Severe Mental
Disorder" for "Mentally Impaired" is further clarified by the
definition of "Severe Mental Disorder" in 59-2902(o). This
definition demonstrates that this act deals only with commitment
of persons whose thought, preception or other mental processes
are substantially impaired by illness, disease, organic brain
disorder or some other existing condition. Persons whose
condition is a result of alcohol or drug abuse are dealt with
elsewhere (65-4001 et seg.; 65-5201 et seq.) and persons with
primary diagnosis of antisocial personality are commonly
regarded as inappropriate for hospitalization because they are
untreatable. The antisocial personality or sociopath is better
dealt with (and almost surely will be) by the penal system. I
short, this change serves only to clarify and limit the act's
application to appropriate persons.



Turning next to the second part of the definition,
(59-2902(h)(2)) the only real change is the elimination of
refusal to seek treatment as a means of committing persons who
have capacity to make informed decisions with respect to
treatment, and insures that only persons without such capacity
will be involuntarily committed. This change recognizes the
developing "right to refuse treatment," which has been held to
severely limit the authority of hospital staff to impose
treatment over the objection of competent involuntary committee.
See Rogers v. Okin, 634 F.2d 650 (1980), vacated and remanded,
Mills v. Rogers, 457 U.S. 291 (1982); Rennie v. Klein, 653 F.2d
836 (1981). That situation of course creates an intolerable
situation; a commitment resting on the need for treatment is
useless if treatment can be refused. This is not to say, of
course, that a person who has capacity to make informed
treatment decisions cannot gain admission to the hospital. They
may enter as voluntary patients and, if they do not choose to
accept the recommended treatment, they may leave.

Lest there be debate over what is meant by "Lacks capacity
to make an informed decision concerning treatment," that phrase
is further defined in 59-2902(e). Because this provision, like
many others in the proposed amendments, is drawn from the APA's
Model State Law in Civil Commitment of the Mentally Ill, the
commentary thereto should be important in interpreting these
provisions. That commentary makes clear that a proposed patient
does not lack capacity merely because the physician, or the
court, disagrees, nor because he is regarded as excessively risk
averse, nor because he uses a rational process different than
others might employ. 20 Harv. J. Legis. 301-302. This is both
a clearer and tighter definition than previously existed.

The third part of the definition of "mentally ill person"
(59-2902(h)(3)) would seem to be the only focus of controversy,
and then only in part. Substituting "likely to cause harm to
self" or "likely to cause harm to others" for the nebulous
"dangerousness" changes little. Harm to self is defined in
terms of substantial physical injury (59-2902(g) (1)) or
inability to provide for basic needs (5%-2902(g)(2)), both of
which are well within established concepts of dangerousness.
Harm to others is defined in (59-2902(g) (1)) in terms of
physical injury or abuse (again well within established concepts
of dangerousness). "Likely to cause substantial damage to
another person's property" (59-2902(g) (1)) is new to this act,
although that standard is already contained in the standard for
retention of persons determined NGRI in criminal cases
(22-3428(1)). Commitment for likelihood of harm to person oOr
property arises under the police power, and the state has an
unquestioned right to protect persons and property where the
risk of harm is substantial. Some will no doubt raise the
spectre of vagueness in use of the term "likely" to cause harm
or damage it must be remembered, though, that the evidentiary
standard of "clear and convincing evidence" still applies, as it




must since Addington v. Texas, 441 U.S. 418 (1979). Thus a
court must be satisfied by clear and convincing evidence that
the proposed patient is likely to cause harm. Furthermore,
there is a requirement that this likelihood be evidenced by an
overt act or threat. Putting the evidentiary standard and harm
standard together demonstrates the substantial burden of showing
both need and appropriateness of commitment the applicant must
carry.

If there is to be real controversy over the definition of
"mentally ill" as a standard for commitment, it must be focused
on the phrase "likely . . . to suffer substantial mental or
physical deterioration," which is further defined in
59-2902(g)(3). This is new, but is fully justifiable under the
parens patriae approach. While the states' parens patriae
authority is appropriately more limited than when acting under
the police power, it is not necessary for the state to wait
until tragedy occurs before acting. Help which comes too late
is no help at all, and this standard authorizes intervention at
an appropriate time. The commentary to the Model Law says:

"This requirement suggests an acute
episode or sudden collapse of mental state
(decompensation). If a usually withdrawn
and solitary person shuns society, it may be
less solid evidence of a sudden change in
mental condition than if a gregarious,
well-adjusted person does so. The Model Law
thus avoids judging individual lifestyles,
but permits commitment of severely mentally
ill individuals who are moving toward sudden
collapse." (20 Harv. J. Legis. 305).

It is important to keep in mind that this standard does not
stand alone. The evidentiary standard of clear and convincing
evidence applies, and of course no one can be committed solely
because of substantial mental or physical deterioration. Such a
person must also meet the requirements of subsections (h) (1) and
(h) (2): severe mental disorder and lack of capacity to make
informed treatment decisions.

Some would argue that an absolute requirement of
"dangerousness" has been required for involuntary commitment
since O'Connor v. Donaldson, 422 U.S. 563 (1975). That is
simply not so. Donaldson held that "a state cannot
constitutionally confine without more a nondangerous individual
who is capable of surviving safely in freedom by himself or with
the help of willing and responsible family members or friends."
The statement itself recognizes at least one appropriate case
for confinement of the nondangerous: when the person is not
capable of surviving safely in freedom. That seems an apt
description for the severely disordered persons who lack




capacity to make treatment decisions and face the prospect of
further substantial deterioration.

APPLICATION OF RULES OF EVIDENCE

The proposed amendments contain provisions relaxing the
rules of evidence at the probable cause hearing (59-2912c) and
the full hearing (59-2917).

Use of hearsay evidence in civil commitment proceedings is
both necessary (sometimes) and abused (sometimes). It is not
uncommon for courts sitting in civil cases without juries to
relax the rules of evidence, then assigning to evidence whatever
weight it appears to warrant given any obvious weaknesses, but
this practice has not been formalized into specific provisions
of law. There is authority for the position that the rules of
evidence, including the hearsay rules, must be applied in
commitment proceedings. Lessard v. Schmidt, supra. The
frequent equation of civil commitment proceedings to criminal
trials because of the element of deprivation of liberty raises
the spectre of a possible holding that admission of hearsay, at
least on a broad scale, violates due process through the
confrontation clause of the 6th Amendment.

Still, there is need for some flexibility. Much of the
information upon which the experts evaluation and diagnosis is
based is necessarily obtained from others, and it would be
impossible for the expert to personally verify every such item
of information. It would also be burdensome in the hearing to
independently prove each fact relied upon by the expert in
arriving at an opinion. Rather, it should be acceptable for the
expert to testify to the information which has formed the basis
for the opinion, whatever the source. Counsel for the proposed
patient will then have ample opportunity to challenge the
accuracy of such information through cross-—-examination or by
offering evidence to the contrary. 1In this respect, there is an
additional safeguard in the requirement in 59-2914a that a
written report of the evaluation be submitted to the court and
to counsel for the parties at least five days before the
commitment hearing. This allows opportunity for investigation
of information on which the opinion is based.

OUTPATIENT COMMITMENT

The idea of outpatient commitment is not new to Kansas law.
The authority - in fact the requirement to use outpatient
commitment where appropriate is contained in K.S.A. 59-2917:

". . . 1f the court or jury finds by clear
and convincing evidence that the proposed
patient is a mentally ill person, and after



a careful consideration of reasonable
alternatives to inpatient treatment, the
court shall order treatment for such person
at any treatment facility." (emphasis
added) .

The legislative statement would seem to make clear the
obligation of the court to consider outpatient treatment. It is
clear that consideration of such treatment is constitutionally
required by due process under the principle of least restrictive
alternative. That principle, through the phrasing is relatively
new, is ancient law. In Matter of Josiah Oakes, 8 Law Rep. 123
(Mass. 1845) the Massachusetts Supreme court held that:

"the right to restrain an insane person
of his liberty is found in that great law of
humanity which makes it necessary to confine
those whose going at large would be
dangerous to themselves or others . . . .
and the necessity which creates the law,
creates the limitation of the law. The
questions must then arise in each particular
case, whether a patient's own safety, or
that of others, requires that he should be
restricted for a certain time, and whether
restraint is necessary for his restoration
or will be conducive thereto. The restraint
can continue as long as the necessity
continues. This is the limitation, and the
proper limitation."

Put another way, the least restrictive alternative
principle simply recognizes the constitutional requirement that
a "compelling state interest" must exist to warrant restriction
of the individual's right to liberty. If the individual can
live safely with the lesser restrictions involved in outpatient
status, the state's interest in confinement is substantially
reduced, and not sufficiently "compelling" to justify inpatient
commitment.

In practice, however, the authority for outpatient
treatment that already exists has rarely been used. This is
probably so partly because courts and counsel have not in some
cases been fully aware of the implication of the brief phrase in
59-2917 and partly because of lack of guidelines for outpatient
commitment. In either case it is appropriate now to set out
clear policy and procedural guidelines. Proposed new section 17
appears to provide this.



KANSAS PSYCHOLOGICAL ASSOCIATION

January 31, 1986

Senator Frey, members of the committee, my name is Dr. William
Albott. I am appearing before you today on behalf of the Kansas
Psychological Association, its President, Dr. John Helton, and
its Board of Gecvernors. The position of the associaticn is
favorable toward H.B. 2050 although there are some changes which
we believe are appropriate to better reflect the balance between
the patients right to freedom and his equally important right to
receive treatment. The position of our association is that a very
delicate balance must be struck between making it too easy to
have.anyone committed for treatment and making it so difficult
that those who truely need treatmént, are essentially denied this
needed action.

The changes we are proposing are presented in the material
distributed to the committee. Beginning on page 1, we recommend
changing the definition of the "head of the treatment facility"
to include the language "if the administrative director 1is a
physician or psychologist or, if the administrative director is
not a physician or psychologist, then the clinical director of
the treatment facility who shall be a physician or a
psychologist.”

On page 2, line 0060, we propose to insert the word
"substantial™ and in line 0063 adding the word "or". We propose
striking line 0067 and the words "physical distress" from line
0068. Subsection (2) would thus read "is substantially unable,
except for reason of indigency, to provide for any of the
person's basic needs, such as food, clothing, shelter, health or
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saftey causing a sustantial deterioriation of the person's
ability to function on the person's own".

On page 7, line 267, we propose to delete the phrase
"because of the person's illness".

On page 13, lines 467-465, we propose to delete, on line 467
the words "experts and" and on line 468 the word "either".

On page 18, line 0639, we propose to add the language "and
the examiner's opinion as to the least restrictive treatment
alternative which will protect the proposed patient and others
and allow for the improvement of the proposed patient”.

On page 23, line 0174, we propose to insert the phrase ",the
preferences of the patient". On line 0178, we propose to delete
the word "previously".

Also on page 23, we propose to insert on line 0188 the
language ", for the transfer of copies of the patient's records
to the outpatient facility". This change is related to another
change found on page 34 where we propose to delete section (5).
It is our position that the confidentiality, i.e. control, over
the treatment record is retained by the patient in the absence of
commitment to a treatment facility. If a patient 1is
unconditionally discharged--with or without further treatment
recommendations, it would seem that they are in a mental,
emotional status such that they have the capacity to make an
informed decision and thus regain the rights attendent with this
status.

On page 29, line 0411, we propose to insert the sentence:

"The treatment facility in the community shall inform the head of



the treatment facility from which the patient was discharged of
any material noncompliance with the treatment plan".

On page 31, line 0468, we propose to insert the sentence:
"When restraints or seclusion are applied, there shall be a
monitering of the patient's condition at a frequency determined
by the treating physician or psychologist, which shall be no less
than once per hour."

On page 32, we propose to delete the phrase "if requested"
on line 513 and insert the phrase on line 514.

The change on page 34, lines 596-602, have been noted above.

The final change proposed by our association is on page 35,
subsection (b). We propose here to allow the commited patient to
refuse medication and before such refusal may be overridden, a
panel of three non-treating physicans review the need for such
medication.

Members of the committee, thank you for considering our
proposed changes. If I can answer any questions I would be happy

to do so.
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AN ACT concerning care and treatment of mentally ill persons;
amending K.S.A. 59-212, 59-2212, 59-2901, 59-2902, 59-2906
through 59-2912, 59-2914, 59-2914a, 59-2916, 59-2916a, 59-
2917, 59-2918, 59-2919, 59-2922, 59-2924, 59-2926, 59-2928,
59-2929, 59-2931, 59-2940, 59-3002, 59-3018, 75-5209 and 77-
201 and K.S.A. 1984 Supp. 22-3428, 22-3428a, 28-170, 38-1513
and 38-1614 and repealing the existing sections; also repeal-
ing K.S.A. 59-2904, 59-2915, 59-2917a, 59-2921, 59-2923 and
59-29492,

Je it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 59-2901 is hereby amended to read as fol-
ows: 59-2901. This act shall be known and may be cited as the
et for obtaining treatment for a mentally ill person treatment act
or mentally ill persons.

Sec. 2. K.S.A.59-2902 is hereby amended to read as follows:
9-2902% When used in this act:

(a) “Conditional release” means release of a patient who has
ot been discharged but who is permitted by the head of the
reatment facility to live apart from the treatment facility pur-
uant to K.S.A. 59-2924 and amendments thereto.

(b) “Discharge” means the final and complete release from
reatment, by either an order of a court pursuant to K.S.A.

9-2923 and amendments thereto or a treatment facility. if the administrative director is a physician

(c) “Head of the treatment facility” means the administra- or psychologist or, if the administrativg

ve director of a treatment facility! director is not a physician or psychologist,

(d) “Involuntary patient” means a mentally ill person who is ther.l t}he clinical director Of.tt}e treatl:egﬁol Lt
zceiving treatment under order of a court of competent juris- facility, who shall be a physician or psy og

ir

Lacks capacity to make an informed decision concern-
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ing treatment” means that the person, by reason of the person’s
mental disorder or condition, is unable, despite conscientious
efforts at explanation, to understand basically the nature and
effects of hospitalization or treatment or is unable to engage in a
rational decision-making process regarding hospitalization or
treatment, as evidenced by inability to weigh the possible risks
and benefits.

(f) “Law enforcement officer” means any sheriff, regularly
employed deputy sheriff, state highway patrol officer, regularly

i employed city police officer or a law enforcement officer of any

county law enforcement department.

(g) “Likely to cause harm to self or others” means that the
person:

(1) Is likely, in the reasonably foreseeable future, to cause
physical injury or physical abuse to self or others or substantial
damage to another’s property, as evidenced by behavior caus-
ing, attempting or threatening such injury, abuse or damage;

(2) is substantially unable, except for reason of indigency, to
provide for any of the person’s basic needs, such as food,
clothing, shelter, health or safetyE-e&

3} o sufforing-sos L ol l L onal
phyﬁéeed—d-i&#e@causing a substantial deterioration of the per-
son’s ability to function on the person’s own.

() (h) “Mentally ill person” means any person who is men-
tally impaired:

(1) Is suffering from a severe mental disorder to the extent
that such person is in need of treatment and whe s dangerous to

)  whe laeks suffieient understanding or eapaeity to make
eatiment; oF

2) whoe refuses to seek treatment: Proof of a person’s failure
the person is dangerous to self; except that;

(2) lacks capacity to make an informed decision concerning
treatment; and

substantial

or
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(3) is likely to cause harm to self or others.

No person who is being treated by prayer in the practice of the
religion of any church which teaches reliance on spiritual means
alone through prayer for healing shall be determined to be a
mentally ill person unless substgntial evidence is produced upon
which the district court finds that the proposed patient is dan-
gerous to self o likely to cause harm to self or others.

() (i) “Patient” means a person who is an infermal patient; a
voluntary patient, a proposed patient; or an involuntary patient.

te) “Informal patient’ means a person either reeeiving out
patient treatment at a treatment faeility or whe is admitted to a

(&) “Voluntary patient’ means a person; other than an infor
mal patient; whe is reeeiving treatment at a treatment faeility
other than by erder of any eourt

{e) “Propesed patient’ means a person for whom an appliea-

B “Tnveluntary patient’ means a mentally ill person whe is
reeeiving treatment under an order of a court of competent
psyehiatrie unit of a medieal eare faeility; adult eare heme;
physieian or any other institution or individual autherized or
licensed by law to give treatment to any patient

@ (j) “Physician” means a person licensed to practice med-
icine and surgery as provided by the Kansas healing arts act or a
person who is employed by a Kansas state hospital or by an
agency of the United States and who is authorized by either
government to practice medicine and surgery.

(—Q (t}{ ie-ft—hel' | IE .].l ”» ‘{-he 1 . .'l' l.

direetor of a treatment faeility if the administrative director is a

N is not & physician; the
Liof TP losi .
(k) “Proposed patient” means a person for whom an appli-

cation pursuant to K.S.A. 59-2913 and amendments thereto has
been filed.
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(1) “Psychologist” means a certified psychologist, as defined
by K.S.A. 74-5302 and amendments thereto.

(m) “Restraints” means the application of any devices, other
than human force alone, to any parts of the body of the patient
for the purpose of preventing the patient from causing injury to
self or others.

(n) “Seclusion” means the placement of a patient, alone, in a
locked room, where the patient’s freedom to leave is restricted
and where the patient is not under continuous observation.

(0) “Severe mental disorder” means a clinically significant
behavioral or psychological syndrome or pattern associated
with either a painful symptom or serious impairment in one or
more important areas of functioning and involving substantial
behavioral, psychologic or biologic dysfunction. “Severe mental
disorder” does not include a condition which is caused by the
use of chemical substances or for which the primary diagnosis is
antisocial personality.

& (p) “Treatment” means any neeessary serviees that are in
the best interests of the physieal and service intended to promote
the mental health of the patient and rendered by e a qualified
professional under the supervision of a physician or psycholo-
gist. '
treatment; by either an order of a eowrt pursuant to KSA:
59-2023 or & treatment faeility:

) “Conditional release” means release of a patient who has
not been discharged but whe is permitted by the head of the
treatment faeility to live apart from the treatment facility pursu-

(q) “Treatment facility” means any mental health center or
clinic, psychiatric unit of a medical care facility, psychologist,
physician or other institution or individual authorized or li-
censed by law to provide either inpatient or outpatient treat-
ment to any patient.

(r) “Voluntary patient” means a person who is receiving

treatment at a treatment facility other than by order of any
court.
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ém) (s) The terms defined in K.S.A. 59-3002 and amend-
ments thereto shall have the meanings provided by that section.

{m —Peace officer” means any sheriff; regulasly employed
poliee officer or a law enforeement officer of any eounty law

Sec. 3. K.S.A.59-2906 is hereby amended to read as follows:
59-2906. The head of the a treatment facility shall discharge any
informal patient or voluntary patient whose treatment therein
sueh head of the treatment facility determines in the facility is
determined by the head of the treatment facility to be no longer
advisable. The head of the treatment facility shall give written
notice of sueh the discharge to the patient and, where if appro-
priate, to sueh the patient’s parent, guardian or person in loco
parentis.

Sec. 4. K.S.A.59-2907 is hereby amended to read as follows:
59-2007. Exeept as hereinafter provided; The head of the a
treatment facility shall discharge eny a voluntary patient whe has
requested discharge; in writing; or whese diseharge is requested;
in writing; by another person; within a reasonable time but not to
exceed three (3} days, excluding Saturdays, Sundays and legal
holidays, after the receipt of sueh request: I however; such
eonditioned upen the written eonsent of the veluntary patient;
exeept that if the veluntery patient be under eighteen (18) years
of age; sueh diseherge shall be eonditioned upen the eonsent of
sueh patient's parent; guardien of person in looo parentis unless
sueh patient such patient’s written request for discharge. If the
voluntary patient is a minor, the written request for discharge
shall be made by the minor’s parent or person in loco parentis
unless the minor made written application to become a voluntary
patient on his er her ewn behalf: I however; such veoluntary
patient is ever eighteen (18) years of age and has a guardian; sueh
diseharge shall be eonditioned only upen the eonsent of the
guerdien: Whenever a minor fourteen (14) years of age or older
the minor’s own behalf. If a minor 14 or more years of age has
made written application to become a voluntary patient on his er
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0106 her the minor’s own behalf and has requested to be discharged,

0196 the head of the treatment facility shall promptly inform the

0197 minor’s parent or other person in loco parentis of the request.

0108 No epplication to determine whether a persen is a mentally ill

0100 person shall be filed with respeet to a voluntary patient unless

0200 sueh patient has requested or eonsented to his or her discharge

0201 o if the veluntary patient is under eighteen (18) years of age and
0203 did net apply to beeome a voluntary patient en his or her own
0203 behalf the diseharge has been requested by the parent; guardian
0204 of persen n loce parontis to sueh patient:

0205  Nothing in this act shall prevent the head of the treatment
0206 facility or other person from filing an application for determi-
0207 nation of mental illness with respect to a voluntary patient who
0208 has either: (a) Requested discharge from the treatment facility
0209 or (b) is refusing reasonable treatment efforts and is likely to
0210 cause harm to self or others if discharged.

0211 Sec. 5. K.S.A.59-2908 is hereby amended to read as follows:
0212 59-2908. (a) Any peaee law enforcement officer who has reason-
0213 able belief upon observation; that any person is a mentally ill
0214 person and because of such person’s illness is likely to de
6215 physieal injury te himself or herself cause harm to self or others
0216 if allowed to remain at liberty may take sueh the person into
0217 custody without a warrant. Said The officer shall transport sueh
0218 the person to any treatment facility where sueh the person shall
0219 be examined by a physician or psychologist on duty at such
0220 facility. If no physician or psychologist is on duty at the time
6231 sueh the person is transported to the facility, sueh examination
0222 shell be made the person shall be so examined within a reason-
0223 able time not to exceed seventeen (17} 17 hours. If a written
0224 statement is made by sueh the physician or psychologist at the
0225 treatment facility that after preliminary examination sueh the
0226 physician or psychologist believes sueh the person to be a
0227 mentally ill person and because of sueh the person’s illness is
0228 likely to de physieal injury to himself or herself cause harm to
0229 self or others if allowed to remain at liberty, and if sueh the
0230 treatment facility is willing to admit sueh person the peaee the
0231 person, the law enforcement officer shall present to sueh the
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treatment facility the application provided for in subsection (b)
of K.S.A. 59-2909 and amendments thereto. If the physician or
psychologist on duty at the treatment facility does not believe
sueh the person to be a mentally ill person, the pesee law
enforcement officer shall release sueh the person.

(b) If the physician or psychologist on duty at the treatment
facility states that said the physician or psychologist believes
sueh the person to be a mentally ill person but the treatment
facility is unwilling to admit sueh the person, or if there is no
treatment facility available to receive sueh the person within the
territorial limits of the peeee law enforcement officer’s jurisdic-
tion, the peeee law enforcement officer may detain sueh the
person in any other suitable place until the close of the first day
such eourt the district court of the county is open for the
transaction of business, unless the court orders that sweh the
person remain in custody pursuant to the provisions of K.S.A.
59-2912 and amendments thereto. If a peaee law enforcement
officer detains a person pursuant to this subsection, the peaee
law enforcement officer shall file the application provided for in
subsection (a) of K.S.A. 59-2912 and amendments thereto, as
soon as the court is open for the transaction of business.

Sec. 6. K.S.A.59-2909 is hereby amended to read as follows:
59-2909. (a) A treatment facility may admit and detain any person
for emergency observation and treatment upon an order of pro-
tective custody issued by a district court pursuant to K.S.A.
59-2912 and amendments thereto.

(b) A treatment facility may admit and detain any person for
emergency observation and treatment upon written application
of any peaee law enforcement officer having custody of any
person pursuant to K.S.A. 59-2908 and amendments thereto. The
application shall state: '

(1) The name and address of sueh the person, if known;

(2) the name and address of s-aeh the person’s spouse or
nearest relative, if known;

(3) the officer’s belief that sueh the person is a mentally ill
person anlemo—oﬁ-ueh—ﬁw—pewen—s—#hesﬂns likely to de
physieal injury to himself or herself cause harm to self or others
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if not immediately detained;

(4) the factual circumstances under which sueh the person
was taken into custody; and

(5) the fact that the peaee law enforcement officer will sub-
mit the application provided for in subsection (a) of K.S.A.
59-2912 and amendments thereto, by five o’eloek 5:00 p.m. of the
next full day that the district court is open for the transaction of
business or that the officer has been informed by a parent,
guardian or other person in loco parentis to the person taken into
custody that such persen parent, guardian or other person,
whose name shall be stated in the application, will file the
application provided for in subsection (b) of K.S.A. 59-2912 and
amendments thereto within sueh that time.

(c) A treatment facility may admit and detain any person for
emergency observation and treatment upon the written applica-
tion of any individual. The application shall state:

(1) The name and address of sueh the person, if known;

(2) the name and address of sueh the person’s spouse or
nearest relative, if known;

(3) the applicant’s belief that such the person is a mentally ill
person and because of sueh the person’s illness is likely to de
physieal injury to himself or herself cause harm to self or others
if not immediately detained;

(4) the circumstances in support of sueh that belief; and

(5) the fact that the persen applicant will submit the appli-
cation provided for in subsection (b) of K.S.A. 59-2912 and
amendments thereto by five e’eleek 5:00 p.m. of the next full day
that the district court is open for transaction of business.

(d) Application of an individual under subsection (c) shall be
accompanied by a statement in writing of a physician or psy-
chologist confirming the existence of the described condition of
steh the person and, upon the filing of sueh the application, the
head of the treatment facility or his or her the designee of the
head of the treatment facility may authorize and order in writing
any peaee law enforcement officer or other person to take into
custody and transport sueh the person to the treatment facility.

(e) Any treatment facility or personnel thereof; who in good
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faith renders render treatment in accordance with law to any
person admitted pursuant to subsection (b) or (c), shall not be
liable in a civil or criminal action based upon a claim that sueh
the treatment was rendered without legal consent.

Sec. 7. K.S.A.59-2910 is hereby amended to read as follows:
59-2910. (a) Whenever any person has been taken into custody
pursuant to K.S.A. 59-2908, er pursuant to subsection (d) of
K.S.A. 59-2909; or pursuant to K.S.A. 59-2912, sueh and amend-
ments thereto, the person shall be informed immediately by the
persen individual taking sueh the person into custody that he or
she the person is entitled to contact immediately sueh the per-
son’s legal counsel or next of kin, or both. Suek person the person
taken into custody shall be allowed to communicate by reason-
able means with a reasonable number of persons and may con-
sult privately with an attorney, a personal physician or psychol-
ogist and at least one 1) member of sueh the person’s family, and
shall be immediately notified of sueh these rights upon being
taken into custody.

(b) Whenever any person has been admitted to a treatment
facility pursuant to K.S.A. 59-2909 and amendments thereto, the
head of the treatment facility or his er her the designee of the
head of the treatment facility shall immediately notify sueh the
person’s legal counsel or legal guardian, spouse; or any next of
kin, if known, unless such application was made by sueh the
applicant was the person’s legal counsel or legal guardian,
spouse; or next of kin. Sueh The person shall be given a copy of
the application of the peaee law enforcement officer or individ-
ual, or a copy of the order of protective custody; ard. The ‘person
shall be allowed to communicate by all reasonable means with a
reasonable number of persons at reasonable hours of the day and
night and may consult privately with an attorney, a personal
physician or psychologist and at least one {3) member of saeh the
person’s family, and shall be immediately notified of sueh these
rights upon admission.

(c) Whenever any person has been taken into custody pursu-

«s11 ant to K.5.A. 59-2908, er pursuant to subsection (d) of K.S.A.
0342 59-2909; or pursuant to K.S.A. 59-2912, and amendments thereto,
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a physieian treatment facility may not administer to sueh the
person any medication or therapy which will alter sueh the
person’s mental state in such a way as to adversely affect sueh
the person’s judgment, unless such medication or therapy is
necessary to sustain life or protect the patient person or others. A
report of all treatment provided along with any written consent
shall be filed with the court.

Sec. 8. K.S.A.59-2911 is hereby amended to read as follows:
59-2911. The head of the treatment facility of his or her designee
shall discharge any person admitted pursuant to subsection (a) of
K.S.A. 59-2909 and amendments thereto when the order of
protective custody expires and shall discharge any pefson ad-
mitted pursuant to subsection (b) or (c) of K.S.A. 59-2909 and
amendments thereto not later than five o’eleek 5:00 p.m. of the
next full day that the district court of the county ef the presenee
of sueh persen where the person is present is open: for the
transaction of business after the admission date of sueh the
person;ba&#naeeeselete;thaafeﬂy—eight@&hmfeﬂew&ng
unless the district court orders that such person remain in cus-
tody pursuant to the provisions of K.S.A. 59-2912 and amend-
ments thereto.

Sec. 9. K.S.A.59-2912 is hereby amended to read as follows:
59-2912. (a) A district court may issue an order of protective
custody upon the verified application of any peaee officer law
enforcement officer or other individual. The application shall
state: )

(1) The name and address of the person with respect to
‘whom the order is sought, if known;

(2) the name and address of sueh the person’s spouse, legal
counsel or nearest relative, if known; ‘

(3) the affiant’s belief that the person is a mentally ill person
and because of sueh the person’s illness is likely to de physieal
injury to himself or herself cause harm to self or others if not
immediately detained;

4) theeifeumstaneesaﬂdefwhiehthepefseaw&stakenm
eustedy factual allegations upon which subsection (a)3) is
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0380 based; and

0381 (5) that the application provxded for in K.S.A. 59-2913 and
82 amendments thereto has been filed.

«383  This erder An order issued under this subsection shall only be

0384 valid until five e’eloek p-m- of the seeond 5:00 p.m. of the second

0385 full day the district court is open for the transaction of business

0386 after the date of issuance; but in no ease mere than seventy-twe

0387 (72) hours following the issuanee of sueh order; exeluding Sun-

0388 days and legal helidays. The district court shall not issue suc-

0389 cessive orders of protective custody pursuant to this subsection.

0380  (b) Adée&ieteeaftmaywsaeeﬂerdefefpfeteeﬁveeustedy

6301 upen the verified applieation of any persen; if the applieation

0308 pfeﬂdedfeme—S-A-Sg-Qg-}Qhesbeenﬁ%edmtheee&ﬂviFhe

0303 applieation shall state: .

0305 filed;

0306 (2) theaﬂi&nt—sbehef&het&heprepesedpa&eﬂtwameﬂﬁaﬂy

0367 il persen:

0401 %efdefshauenlybev&hd&ﬁh-ltheeeﬁeluﬁenefthe
0402 hearing held pursuant to K-S-A: 50-2917
0403 {e) (b) A district court may issue an order of protective cus-
0404 tody at any time after the hearing provided for in K-S-A: 50-2017
M“whendaeeeufthesfeuﬁdetsuehheaﬁﬂgthatthepfepesed
0406 peaeﬂtwemened}ytﬂpefsen-%wefdefsheﬂbevahduﬂ&léhe
0407 erder for treatment is exceuted:
6408 () wupon the verified application of any person, if the appli-
0409 cation provided for in K.S.A. 59-2913 and amendments thereto
0410 has been filed in the court, and the court has found following a
0411 hearing that there is probable cause to believe that the person
0412 with respect to whom the application has been filed is a men-
0413 tally ill person. No order of protective custody shall be issued
* pursuant to this subsection {a) or (b) of this seetion until the court
has held a hearing to determine whether there is probable eause
0416 tebehevetheallege&emmedepursuaattes&bsee&en(a)_eféb)



0420
0421
0422
0423
0424

0427

Sub. for HB 2050—Am. by HCW
12

hours of the filing of sueh applieation; exeluding Saturdays,
Sundays end legal helidays probable cause, which hearing shall
be held not later than 5:00 p.m. of the second full day the
district court is open for the transaction of business after the
filing of the application provided for by K.S.A. 59-2913 and
amendments thereto. The person egainst with respect to whom
the application has been filed shall be present at sueh the
hearing, unless the attorney for sueh persen shall request that
sueh the person requests that the person’s presence be waived
and the court finds that the person’s presence at the hearing
would be injurious to his of her the person’s welfare. The court
shall enter in the record of the proceedings the facts upon which
the court has found that the presence of the person at the hearing
would be injurious to such person’s welfare, Notwithstanding
the foregoing provisions of this subsection, if the person against
with respect to whom the application has been filed requests in
writing to the court or to such person’s attorney that he or she the
person be present at the hearing, then sueh the person’s pres-
ence cannot be waived.,

{e) IHthe person ageainst whem the applieation has been filed
15 in eustody pursuant to the provisions of K-S-Ar 50-2008 of
SQ%OOOQttheﬁmesaeheppheeéeﬁisﬁled;theeeuﬁmayefdef
ﬁsetsuehpeﬁenfemamineustedyata&emmfeeiheyefet}}ef
suitable place until the eonelusion of the hearing held pursuant
tedaepfevisiemef&hisseeﬁemﬁthepefsenagmstwhemthe
eppheeﬁeahesbeenﬁ%edisméneustedy&ttheﬁmesueh
applieation is filed; the eoust may order that such person be
taken into eustody and placed in a treatment faeility or other
mblei#aeem#mgtefeeewesaehpemnuﬂm&eeenelaswn
of the hearing held Pursuant to the provisions of this seetion:

& (c) The applicant and the person egainst with respect to
whom the application has been filed shall be notified of the time
and place of the hearing and afforded an opportunity to appear at
the hearing, to testify .and to present and cross-examine wit-
nesses. If the person against with respect to whom the applica-
tion has been filed has not retained an attorney, the court shall
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appoint an attorney for sueh the person in the same manner as an
ttorney is appointed under the provisions of subseetien {e) of
K.S.A. 59-2914 and amendments thereto. All persons not neces-
sary for the conduct of the proceedings may be excluded. The
hearing shall be conducted in as informal a manner as may be
consistent with orderly procedure and in a physical setting not
likely to have a harmful effect on the person against with respect
to whom the application has been filed. The court shall receive
all relevant and material evidence which may be offered. The
rules governing evidentiary and procedural matters at hearings
under this section shall be applied so as to facilitate informal,
efficient presentation of all relevant, probative evidence and
resolution of issues with due regard to the interests of all
parties. Hearsay evidence may be receiveds andE_wert—s—md
ﬂ#re}witnesses may testify to any relevant and probative facts
at the discretion of the court. If the applicant is not represented
by counsel, the county or district attorney shall represent the
applicant, prepare all necessary papers, appear at the hearing
and present such evidence as he or she shall determine the
county or district attorney determines to be of aid to the court in
determining whether or not there is probable cause to believe
that the person against with respect to whom the application has
been filed is a mentally ill person and is likely to do physieal
injury to himself or herself or others if not immediately detained.
If the court determines from the evidence that there is proba-
ble cause to believe that the person against with respect to
whom the application has been filed is a mentally ill person end
is Hikely to do physieal injury to himself or herself or others if not
immediately detained, the court shall issue an order of protective
custody; otherwise, the court shall terminate the proceedings.
&) (d) The order of protective custody issued pursuant to
provisions of this section may authorize a health officer, physi-
cian, peaee law enforcement officer or other person to take the
“erson against with respect to whom the application has been
.ed into custody and to transport and place sueh the person in a
designated treatment facility or other suitable place willing to
receive sueh the person and may designate the place of deten-
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tion, but no person shall be detained in protective custody in a
nonmedical facility used for the detention of persons charged
with or convicted of a crime unless other facilities are not
available. In lieu of such detention, the order of protective
custody may allow the person against with respect to whom the
application has been filed to be at liberty, subject to such
conditions as -the court may impose, pending the hearing pro-
vided for in K.S.A. 59-2917 er pending the execution of the erder
for treatment and amendments thereto. .

Sec. 10. K.S.A. 59-2914 is hereby amended to read as fol-
lows: 59-2914. (a) Upon the filing of the application provided for
in K.S.A. 59-2913 and amendments thereto, the district court
shall issue the following:

@ (1) An order fixing the time and place of the hearing on
the application. Such hearing, in the court’s discretion, may be
conducted in the courtroom, a treatment facility or other suitable
place. The time designated in the order shall in no event be
earlier than seven (#) days or later than fourteen d4) 14 days after
the date of the filing of the application, unless adveneed pursy-
e&&tesubseeﬁen(d)ef&%%e*eep&th&th&nye&se
whefedaepfepesedpeﬁentebsmhimselfe!hefsel-fexcept
that if the proposed patient absents the patient’s self and the
service of the notice on seid the proposed patient cannot be
served because of said the absence then, the time of absence
shall not be included in computing the time of the expiration of
the fourteen (14) day fourteen-day limitation above set out.

b} (2) An order that the proposed patient appear at the time
and place of the hearing. The proposed patient shall be present
at the hearing, unless the attorney for sueh person shall request
thet sueh person’s the proposed patient requests that the pro-
posed patient’s presence be waived and the court finds that the
persen-s proposed patient’s presence at the hearing would be
injurious to his er her the proposed patient’s welfare. The court
shall enter in the record of the proceedings the facts upon which
the court has found that the presence of the persen proposed
patient at the hearing would be injurious to sueh persen’s the
proposed patient’s welfare. Notwithstanding the foregoing pro-
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visions of this subsection, if the person against whem the apph-
eation has been filed proposed patient requests in wrifing to the
court or to such person’s attorney that he of she the proposed
patient be present at the hearing, then sueh persens the pro-
posed patient’s presence cannot be waijved,

{8} (3) An order appointing an attorney to represent the pro-
posed patient at all stages of the proceedings and until all orders
resulting from such proceedings are terminated. The court shall
give preference, in the appointment of the attorney, to any
attorney who has represented the proposed patient in other
matters if the court has knowledge of the prior relationship. The
proposed patient shall have the right to engage an attorney of
said the proposed patient’s own choice and, in such event, the
attorney appointed herein shall be relieved of all duties by the
court.

() (4) An order that the proposed patient shall appear at a
time and place that is in the best interest interests of the patient
to consult with seid the proposed patient’s court-appointed at-
torney, which time shall be at least five days prior to the
exeeution of the order for mental evaluation the date set for the
hearing under K.S.A. 59-2917 and amendments thereto.

e} (5) Anotice in the manner provided for in K.S.A. 59-2916
and amendments thereto.

(6) An order of investigation, which investigation may in-
quire into the proposed patient’s character, family relationships
and past conduct; whether or not the proposed patient is likely
to cause harm to self or others if allowed to remain at liberty;
and other pertinent factors. The court may designate a treat-
ment facility, licensed social worker, court services officer or
social service agency to make such investigation and to
promptly make a written report to the court, which report shall
be made available only to counsel for the parties at least five
days prior to the date set for the hearing under K.S.A. 59-2917
and amendments thereto.

(7) Upon the motion of any party, containing those state-
ments required by K.S.A. 59-3009 and amendments thereto,
orders necessary to make a determination of the need for a
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0565 guardian or conservator, or both, to act on behalf of the proposed
0566 patient. For the purposes of determining whether a guardian or
0567 conservator is needed, the hearings required by K.S.A. 59-2917
0568 and 59-3013, and amendments thereto, may be consolidated.
0569  (b) Nothing in this section shall prevent the court from
0570 granting an order of continuance, for good cause shown, to
0571 either party for no longer than seven days, except that such
0572 limitation does not apply to a request for an order of continu-
0573 ance made by the proposed patient. The court also, upon request
0574 by either party, may advance the date.of the hearing if necessary
0575 in the interests of all concerned.

0576  Sec. 11. K.S.A. 59-2914a is hereby amended to read as fol-
0577 lows: 59-2914a. {a} After the filing of the application provided for
0578 in K.S.A. 59-2913 and amendments thereto and prior to the
0579 hearing provided for in K.S.A. 59-2917 and amendments thereto,
0580 the court shall issue an order for mental evaluation. The order of
0581 mental evaluation shall be served in the manner provided for in
0582 K.S.A. 59-2916 and amendments thereto. It shall order the pro-
0583 posed patient to submit himsel or herself for to a mental evalu-

0588 heﬂéb);ﬂeedﬁetsubmﬁtesuehevala&&enaﬂ&lsﬂéheaﬂﬂg
0589 hasbeeﬂheldaﬂdtheeeﬁf%ﬁﬂdsthat&hefeispfebablee&asete
0560 bekm%hatthepfepesedpeﬁeﬂtisamemﬂympefseﬁby a
0591 physician or psychologist at a public or private treatment facil-
0592 ity. The evaluation may be held at a treatment facility, the home
0593 of the proposed patient or such other suitable place as that the
0594 court shall determine determines is not likely to have a harmful
0595 effect on the health of the proposed patient. A state psychiatric
0596 hospital shall receive and evaluate any proposed patient ordered
0597 evaluated therein.

0508 (b) Whenever a proposed patient requests a hearing pursuant
0599 tes&bsee&eﬂéa);theheaﬂﬁgshaﬂbeheldwﬂ%mafeaseﬁ&ble
0601 ﬁeéﬁedeftheﬁmeaﬂdplaeeeftheheaﬁag;&%fdedeﬂeppef—
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0608 tunity to testify; and to present and eross-examine witnesses: The
0803 prepesedgaéeﬁtsh&llbepfesentettheheaﬁﬁg-eﬂésmépa—
0804 Bent-epreseneee&metbewmved—:&}lpefsemﬂetneeesmfyfef
0806 theeeﬂdaetefthepfeeeedmgsmaybeexeladeé:?heheﬁmg
0806 Mbeeendaetedmasmfema%ammasm&ybeeeﬁmteﬂ%
0607 w&the!de#ypfeeedmeaadmaphyﬁeeleethﬂgmmeelyte
0608 h%ahmfulegéetenthepfepesedpaﬁeﬂ%%eeeﬁﬁshau
0600 feee%veaﬂfeleveﬁtandmeteﬁ&lewdeﬂeewh*ehmaybeegfefeé-
Otlolftheappkea-nt*sﬂetfepresemedbyeeamel-theeeaﬂ&ef
081 d—iﬁtnete@temeyshaufepfeseﬁttheappkeam—pfepafeaﬁﬁeees-
0613 sary papers; appear at the hearing and present sueh evidenee as
0813 heersheshalléetem&etebeefmdtetheeeaﬁméetemmmg
Mwhethere!nee&hefeispfebablee&ueetebehevethet%he
0818 propesed pationt is a mentally ill person: If the eourt determines
0616 &em&heeviéeaeethetthefehpfebebleeaﬁsetebekevethatthe
0817 propesed patient is a mentally ill person; the court shall issue the
0818 order of mental evaluation: etherwise, the court shall terminate
0819 allpfeeeedmgs-Aﬂheameéeﬁgmtedbytheeeaﬁmtheefder—
0620 b&tmaeeventlﬂtef&hﬁﬂt-hfee(&dayspmfmthed&teefthe
0831 heeﬂﬂgpm*dedfefmmm&emsheﬂsub-
0633 mit to the eourt a repert; in writing; of the evaluation which
0683 repe#&lseshellbemeéem#&bleteeeaﬂselfeféhepafhesat
0684 leestthree(é)d&yspﬁertewehheaﬂng-@hefepeﬂa%sesh&ube
0625 made available to the propesed patient and to whomever said
0888 peheatdﬁeets;uﬂlessfefgeedeaﬁsefeeﬁedmtheefdeﬁthe
0638 hesmeéeeﬁe*emiﬂaﬁeﬂefthepfepesedpaﬁeﬂ%andshaustate
0620 the results of the examination on the issue of whether the
0630 propesed patient is & mentally ill persen: At the time designated
0631 by the court in the order, but in no event later than five days
0632 prior to the date of the hearing provided for in K.S.A. 59-2917
06833 and amendments thereto, the examiner shall submit to the court
0634 a written report of the evaluation, which report shall also be
0635 made available to counsel for the parties at least three days
0636 prior to such hearing. Such report shall state that the examiner
637 has made an examination of the proposed patient and shall state

38 the results of the examination on the issue of whether the
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0639 proposed patient is a mentally ill person,
0640  Sec. 12. K.S.A. 59-2916'is hereby amended to read as fol-  \

0641 lows: 59-2916. (a) The notice required by subseetion (e} of K.S.A. restrictive treatment alternative which will
0642 59-2914 and amendments thereto shall be given to the proposed protect the proposed patient and others and
0643 patient named in the application, the attorney appointed pursu- allow for the improvement of the proposed
0644 ant to subseetion (e} of K.S.A. 59-2914; and amendments thereto patient

0645 and te such other persons as the court shall direet. ta) directs.

0646 (b) The notice shall state:

0647 (1) That an application has been filed, alleging that the pro-

0648 posed patient is a mentally ill person and requesting that the

0649 court order treatment;

0650  (2) the time and place of the hearing;

0651 (3) the name of the attorney appointed to represent the pro-

0652 posed patient and the time and place where the proposed patient

0653 shall consult with such attorney; and

0654  (4) that the proposed patient has a right to demand a hearing

0655 before a jury.

0656 (b} (c) The court may order any of the following to serve the

0650 patient; f the physician eonsents:

0660  (2) the head of the loeal mental health elinie or his of her

0663 (3) the local health officer of sueh officer’s designee:

0663 (4) the secretary of social and rehabilitation services of said

0664 seeretary-s designees : '

0665  (5) any peace officers

0666  (6) the attorney of the propesed patient may order any of the

0667 following to serve the notice:

0668 (1) The physician or psychologist currently administering to

0669 the proposed patient, if the physician or psychologist consents;

0670  (2) the head of the local mental health clinic or the designee

0671 thereof;

0672 (3) the local health offtcer or such officer’s designee;

0673 (4) the secretary of social and rehabilitation services or the

0674 sccretary’s designee; i

0675 (5) any law enforcement officer; or

and the examiners opinion as to the least
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(6) the attorney of the proposed patient.

The notice shall be served personally on the proposed patient
and the attorney appointed pursuant to subseetion (e} of K.S.A.
59-2914 and amendments thereto as soon as possible, but not
less than five {5) 10 days prior to the date of the hearing, and
immediate return thereof shall be made. Unless otherwise o
dered by the eourt; notice shall be served on the propesed
petient by a nenuniformed persen: Unless otherwise ordered by
the court, notice shall be served on the proposed patient by a
nonuniformed person. Notice to all other persons shall be in
sueh manner and within such time as the eourt shall direet be
made in the manner directed by the court, but such notice shall
not be given less than five {5) 10 days prior to the date of the
hearing.

Sec. 13. K.S.A. 59-2916a is hereby amended to read as fol-
lows: 59-2916a. Within forty-eight (48) 48 hours immediately
prior to and during the any hearing provided for in KS-A:
80-2017 by this act, a physieian treatment facility may not
administer to a proposed patient any medication or therapy
which will alter sueh the proposed patient’s mental state in such
a way as to adversely affect sueh the proposed patient’s judgment
or hamper sueh the proposed patient in preparing for or partici-
pating in the hearing, unless such medication or therapy is
necessary to sustain life or protect the proposed patient or others.

When any medication or therapy has been administered to o

pﬁerteefdaﬁngtheheaﬁng;%hephysieiaﬁe&eﬂd%ngthefxe-' ‘
posed patient shall eause a record of all such medication oF

therapy to be presented to the eesurt Counsel for the proposed
patient may examine any physician who has administered med-
ication to the proposed patient within 48 hours prior to any
hearing provided for by this act. If in any cuse the court
determines that medication has been administered which ad-
versely affects the proposed patient’s Judgment or hampers the
proposed patient in preparing for or participating in the hear-
ing, the court shall order that no further medication which
alters the proposed patient’s mental state be administered until
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conclusion of any hearing provided for by this ac¥ and the court
shall grant to the proposed patient a reasonable continuance.

Sec. 14. K.S.A. 59-2917 is hereby amended to read as fol-
lows: 59-2917. The hearing shall be held at the time and place
specified in the court’s order unless a continuance as provided in
K.S.A. 502015 59-2914, 59-2916a or 59-2918, and amendments
thereto, has been granted. The hearing shall be held to the court
only, unless the proposed patient shall, at least 48 hours four
days prior to the time of the hearing, demand in writing a hearing
before a jury.

The jury, if one is demanded, shall consist of six persons, The
Jury panel shall be selected as provided by law and from such
panel 12 qualified jurors, who have been passed for cause, shall
be empaneled. Prior service as a juror in any court shall not, for
that reason, exempt any person from jury service hereunder.
From the panel so obtained, the proposed patient or sueh the
proposed patient’s attorney shall strike one name; the applicant,
or sueh the applicant’s attorney, one; and so on alternately until
each shall have stricken three names. If either party neglects or
refuses to aid in striking the names, the court shall strike the a
name on behalf of such party. In the event that If 12 qualified
jurors cannot be so empaneled, the court shall draw from such
panel or list, by lot, sufficient additional names to empane] 12
qualified jurors. .

The applicant and the proposed patient shall be afforded an
opportunity to appear at the hearing, to testify, and to present
and cross-examine witnesses. All persons not necessary for the
conduct of the proceedings may be excluded. The hearings shall
be conducted in as informal a manner as may be consistent with
orderly procedure and in a physical setting not likely to have a
harmful effect on the proposed patient. The court shall receive
all relevant and material evidence which may be offered, in-
cluding the testimony or written findings and recommendations
of the treatment facility or examiner who has examined or eval-
uated the proposed patient and the testimony and or written
findings and recommendations of the tavestigators investigator
appointed pursuant to subseetion b) of K-S-A- 592015 K.S.A.

*junless the Court finds that the medication is

necessary to sustain the patients life



¢

Sub. for HB 2050—Am. by HCW
, 21

59-2914 and amendments thereto, Such evidence shall not be
privileged for the purpose of this hearing.

The rules governing evidentiary and procedural matters gt
hearings under this section shall be applied so as to facilitate
informal, efficient presentation of all relevant, probative evi-
dence and resolution of issues with dye regard to the interests of
all parties. .

If the applicant is not represented by counsel, the county or
district attorney shall represent the applicant, prepare all neces-
Sary papers, appear at the hearing and present such evidence as
the county or district attorney shall determine to be of aid to the
court in determining whether the proposed patient is a mentally
ill person. ' :

modify, change or terminate such order,

If, upon the completion of the hearing the court or jury finds
thet by clear and convincing evidence that the proposed patient
is a mentally ] person has not been shown, the court shal] enter
the finding in the record and by ‘an appropriate order shall
terminate the proceedings. : ‘

Sec. 15. K.S.A. 59-2918 is hereby amended to read as fol-
lows: 59-2918. The proposed patient meay, atany time prior to the
hearing provided for in KS.A. 59-2917: and amendments -
thereto, may T€quest, in writing, that seid the hearing be contin-
ued for ninety £80) 90 days so that the court may make an order of
referral for short-term treatment. Upon receipt of such ¢ request,
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conditioned upon the consent of such facility, The court may not
issue an order of referral unless the attorney representing the
proposed patient has filed a statement, in writing, stating that
said the attorney has,explained to the proposed patient the
nature of the order of referral and the right to a hearing before a
court or jury to determine whether the proposed patient is a
mentally ill person. :

Any proposed patient who has been referred for short-term
treatment under this section may be accepted for voluntary
admission in a treatment facility pursuant to K.S.A. 59-2805 and
amendments thereto. When the proposed patient has been ad-
mitted as a voluntary patient, the treatment facility shall file
written notice of the patient’s acceptance as a voluntary patient
in the court which had ordered the referral, The filing of such
notice shall constitute a dismissal of the pending application to
determine whether the proposed patient is a mentally ill person,

Unless the proposed patient has been accepted as a voluntary
patient by a treatment facility, the facility treating the proposed
patient shall, not later than ten 40) 14 days prior to the expiration
date of the referral period, shall file a written report of its
findings and recommendations with the court. The court shall
then set the date for the hearing provided for in K.S.A. 59-2917
and amendments thereto. Such hearing date shall not be later
than the expiration date of the referral peried, unless continued
at the proposed patient’s request, :

Sec. 16. K.S.A. 59-2919 is hereby amended to read as fol-
lows: 59-2919. All orders of referral to or treatment in a state
psychiatric hospital shall be made on the form prescribed by the
secretary of social and rehabilitation services. Admission shall be
to the state psychiatric hospital previously designated by the
secretary of social and rehabilitation services to accept persons
from the area of the court’s Jurisdiction; and, if requested by the
head of the treatment facility, at a time specified by the head of
the hespital treatment facility, which time shall be not more
than fiteen 45) 15 days after the date of the order. Notice of the
order shall be given immediately to the designated psychiatric
hospital. :



1160
0161

0164
0165
0166
0167
0168
0169
0170
0171
0172
0173
0174
0175
0176
0177
0178
0179
0180
0181
0182
0183
0184
0185
0186
0187
0188
0189
0190
0191
0192
0183
0194

e

Sub. for HB 2050—Am. by HCW
23

New Sec. 17. (a) Following the hearing on the petition as
provided for in K.S.A. 59-2917 and amendments thereto, or prior
‘0 the entry of an order provided for in K.S.A. 59-2918 and
mendments thereto, if the court finds that the proposed patient
is a mentally ill person, the court, as an alternative to inpatient
treatment, may enter an order for outpatient treatment at a
community mental health center or other private treatment fa-
cility capable of providing outpatient care. Such an order for
outpatient treatment may be entered by the court only if the
court finds that outpatient treatment will not constitute a danger
to the community and that the patient is not likely to cause harm
to self or others while under outpatient treatment. In considering
this issue the court shall take into consideration all relevant
factors, including but not limited to the degree of supervision

and type of outpatient treatment proposed and availablefand the
degree of security to the community provided for under outpa-
tient treatment.

(b) No order for outpatient treatment shall be entered unless
the outpatient treatment facility has[previouslﬂevaluated the
proposed patient, submitted a report recommending outpatient
treatment and consented to treat the patient on an outpatient
basis under the terms and conditions set forth by the court.

(c) Ifoutpatient treatment is ordered, the order shall state the
specific conditions to be followed by the patient and shall
include the general condition that the patient shall follow all
directives and treatment methods established by the head of the
treatment facility or the head’s designee. The court shall also
make such orders as are appropriate to provide for transportation

/

to the outpatient treatment facility/and provisions for monitoring

the proposed patient’s progress and compliance with outpatient

treatment.

(d) The court shall retain jurisdiction to modify or revoke its
order for outpatient treatment at any time on its own motion, on
the motion of any counsel of record or upon notice from the
treatment facility of any need for new conditions in the order for
sutpatient treatment or of material noncompliance by the patient
with the order for outpatient treatment. Revocation or modifica-

, the preferences of the patient

, for the transfer of copies of the

patients records to the outpatient
facility
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tion may be ordered by ex parte order or by order of the court
after notice and hearing.

The treatment facility shall immediately report to the court any
material noncompliance by the patient with the outpatient treat-
ment order. Such notice may be verbal or by telephone but shall
be followed by a verified written notice to the court and to
counsel for all parties. Upon receipt of telephone, verbal or
written verified notice of noncompliance, the court may enter an
ex parte order of protective custody revoking the outpatient
treatment order and providing for immediate commitment to an
inpatient treatment facility.

After the entry of an ex parte order revoking or modifying the
order for outpatient treatment, a copy of the order shall be served
upon the patient and the patient’s attorney. Any party to the
matter, including the petitioner, the state or the patient may
request a hearing on the matter if the request is filed within five
days from the date of service of the ex parte order upon the
patient. The court may also order such a hearing on its own
motion within five days from the date of service of the notice. If
no request or order for hearing is filed within the five-day period,
the ex parte order shall become the final order of the court. If a
hearing is requested, a written motion for revocation or modifi-
cation of the outpatient treatment order shall be filed by the state
or the petitioner and a hearing shall be held thereon within five
days after the filing of the motion. If upon hearing the court finds
that the conditions of the outpatient treatment order have not
been met, the court may enter an order for inpatient treatment or
may continue the order for outpatient treatment with different
terms and conditions.

(e) The outpatient treatment facility shall comply with the
provisions of section 19 concerning filing of medical records
summaries each 90 or 180 days during the time the outpatient
treatment order is in effect and the court shall receive and
process such reports in the same manner as reports received from
an inpatient treatment facility.

Sec. 18. K.S.A. 59-2929 is hereby amended to read as fol-
lows: 59-2922. After the application provided for in K.S.A. 59-
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>2913 or 88-2023 and amendments thereto is filed, the district

court at any time, on its own motion or upon the written request
of any person, may transfer the venue of any case to any of the

o) When@he&pph%eﬁﬁﬁledmtbeeeamyef%hefeﬁ—
denee of the patient to: ,

€5 The county where the patient is being detained in a
to K-5-A: 50-2012. 502017 of 59-2018 or '

(2) any other eounty designated by the eourt; if the patient
hasm&deefeqaestfemehangeefveﬂae&ﬂétheeeaftﬁﬂés%ha%
thepaéeat%metebtaéaafa#he&éﬁg%ntheee&a‘eyef&ueh

k) Wheﬂeheep-phee&en%sﬁledm%eee&ntyiﬁehepfes-
enece of the patient to: '

) The eounty of the residence of the patient:

{2) the county where the patient is being detained in a
to K-5-A: 1082 Supp: 50-2012 or 50-2047 or K-S-A- 50-9018: o
hesmaéeafeqaestfefaehaﬂgeefveﬂueaﬂdtheemﬁﬁdsthat
erpaﬁente&nnetebtainefaifhe&ﬁﬁgintheeeﬁﬁ%yefsaeh

H eny patient is in e treatment facility; the distriet court of the
eounty in whieh the treatment faeility is located may not transfer
sueh ansfer the county where the patient is being detained in a
treatment facility under the authority issued pursuant to .S.A.
59-2912, 59-2917 or 59-2918, and amendments thereto. The
district court also may transfer the venue of any case to any
other county designated by the court if the patient has made a
request for the change of venue and the court finds that the
patient cannot obtain a fair hearing in the county where the
patient is present.

When any order changing venue is issued, the district court
issuing such order shall transmit to the district court to which

0270 venue was changed a certified copy ofall pleadings and orders in
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the case. The district court issuing such order shall transmit to
the district court of the residence of the proposed patient a
statement of all court costs incurred by the county of the district
courtissuing such order and a certified copy of all pleadings and
orders in the case.

Any district court to which venue is transferred shall proceed
in the case as if the application had been originally filed therein
and shall cause notice of the change of venue to be given to the
persons and in the manner provided for in K.S.A. 59-2916 and
amendments thereto, except that the court need not issue the
order for mental evaluation pursuant to K.S.A. 59-2914a and
amendments thereto if such order has previously been issued.

Any district court to which venue is transferred shall transmit a
statement of any court costs incurred and a certified copy of all
pleadings and orders in the case to the district court of the county
of the residence of the patient.

New Sec. 19. (a) When treatment has been ordered for a
person pursuant to K.5.A. 59-2917 and amendments thereto, the
patient shall be entitled to request a hearing each 90 days during
the first six months of treatment and every 180 days thereafter to
determine whether or not such patient continues by clear and
convincing evidence to be a mentally ill person. The district
court having jurisdiction to modify, change or terminate the
order of treatment shall conduct the hearings. At least two weeks
prior to the end of each period of treatment, the head of the
treatment facility furnishing treatment to the patient shall pro-
vide to the court a summary of the medical records 6f the patient.
Upon the receipt of the summary, the court shall notify the
patient’s attorney of record that the summary has been received,
If there is no attorney of record for the patient, the court shall
appoint an attorney and notify such attorney that the summary
has been received.

(b) When the attorney for the patient has received notice that
the treatment facility has provided the district court with a
summary of the medical records of a patient, the attorney shall
consult with the patient to determine whether the patient desires
a hearing. If the patient desires a hearing, the attorney shall file a
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written request for a hearing with the district court, which
request shall be filed not later than the end of the ninety-day or
one-hundred-eighty-day period of treatment. Upon receiving a
written request for a hearing, the district court shall set the
matter for hearing and give notice of such hearing in the manner
provided for notice under K.S.A. 59-2916 and amendments
thereto. The hearing shall be held as soon as reasonably practi-
cal, but in no event more than 10 days following the filing of the
written request for a hearing. The district court shall give notice
of the time and place of the hearing to the treatment facility to
which the patient was ordered for treatment. The district court
shall proceed with the hearing in the same manner and with the
same powers as if an application pursuant to K.S5.A. 59-2913 and
amendments thereto had been filed in the court.

(¢) The hearing shall be conducted in the same manner as
hearings provided for in K.S.A. 59-2917 and amendments
thereto, except that the hearing shall be to the court and the
patient shall not have the right to demand a jury.

(d) Upon completion of the hearing, if the court finds by clear
and convincing evidence that the patient continues to be a
mentally ill person, the court shall order continued treatment. If
the court finds that it has not been shown by clear and convine-
ing evidence that the patient continues to be a mentally ill
person, it shall discharge the patient. A copy of the court’s order
shall be sent by mail to the patient, the patient’s attorney and the
treatment facility to which the patient had been ordered.

Sec. 20: K.S.A. 59-2924 is hereby amended to read as fol-
lows: 59-2924, (a) The direetor of mental health and retardation
serviees secretary of social and rehabilitation services or the
secretary’s designee may transfer any patient from any institution
under the direetor’s control to any other sueh institution when-
ever the direeter state psychiatric hospital under the secretary’s
control to any other state psychiatric hospital whenever the
secretary or the secretary’s designee considers it to be in the best
interest interests of the patient. Except in the case of an emer-
gency, the patient’s next of kin or guardian, if one has been
appointed, shall be notified of the transfer, and notice shall be
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sent to the committing court not less than 14 days before the
proposed transfer. The notice shall state the location to which

the transfer is proposed and state that, upon request of the next

of kin or guardian, an opportunity for a hearing on the proposed

transfer will be provided by the secretary of social and rehabil-

itation services prior to such transfer.

(b)  The secretary of social and rehabilitation services or the
designee of the secretary may transfer any involuntary patient
from any state psychiatric hospital to any state institution for
the mentally retarded whenever the secretary of social and
rehabilitation services or the designee of the secretary considers
it to be in the best interests of the patient. Any patient trans-
ferred as provided in this subsection shall remain subject to the
same statutory provisions as were applicable at the hospital
from which thet the patient was transferred and in addition
thereto shall abide by and be subject to all the rules and
regulations of the institution to which the patient has been
transferred. Except in the case of an emergency, the patient’s
next of kin or guardian, if one has been appointed, shall be
notified of the transfer, and notice shall be sent to the commit-
ting court not less than 14 days before the proposed transfer.
The notice shall state the location to which the transfer is
proposed and state that, upon request of the next of kin or
guardian, an opportunity for a hearing on the proposed transfer
will be provided by the secretary of social and rehabilitation
services prior to such transfer. No involuntary patient shall be
transferred from a state psychiatric hospital to a state institu-
tion for the mentally retarded unless the superintendent of the
receiving institution has found that the patient is mentally
retarded and in need of care and training and that placement in
the institution is the least restrictive alternative available.
Nothing in this subsection shall prevent the secretary of social
and rehabilitation services or the designee of the secretary from
allowing a person to be admitted as a voluntary resident to a
state institution for the mentally retarded, or from discharging
such person from a state psychiatric hospital.

(c) When any proposed patient or involuntary patient has
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been ordered to any treatment facility on referral of for treatment
pursuant to K.S5.A. 59-2909, 59-2912, 59-2917 or 59-2918, and
amendments thereto, the head of the treatment facility shall
discharge the patient when the patient is no longer in need of
treatment in the facility. The head of the treatment facility shall
review and investigate all applications for involuntary admis-
sion and, if appropriate, shall divert patients to less restrictive
treatment alternatives before further judicial proceedings occur
whenever it is deemed appropriate by the head of the treatment
facility. If diversion from involuntary treatment is not appro-
priate, the head of the treatment facility should be prepared to
present evidence at the next hearing scheduled for the patient
concerning further need for inuo'luntary treatment,

¢e) (d) The head of the treatment facility may release any
involuntary patient who has been committed for treatment pur-
suant to K.S.A. 59-2917 or 59-2918, and amendments thereto, on
conditional release when the head of the treatment facility be-
lieves that (1) the release is in the best interest interests of the
patient and (2) the patient will et be dangerous to self of is not
likely to cause harm to self or others as long as the patient
continues a plan of treatment in the community. The treatment
facility shall formulate a plan of treatment for each patient
released on conditional release. The plan of treatment may
include any conditions which the head of the treatment facility
considers to be in the best interest interests of the patient or
necessary to ensure that the patient will net be dangerous to self
or is not likely to cause harm to self or others. The conditions
may include a requirement that the patient be supervised by and
report to a treatment facility; which shall be responsible for

ensuring that the patient complies with the conditionsThe head
of the treatment facility from which the patient is released may
change the plan of treatment or the conditions specified in the
plan whenever the head of the treatment faeility considers it to
be in the best interest interests of the patient or necessary to
ensure that the patient will net be dangerous to self or is not
likely to cause harm to self or others. If the patient fails to
comply with any conditions of the treatment plan and the head of

The treatment facility
inform the head of the
from which the patient
material noncompliance

in the community shall
treatment facility

was discharged of any
with the treatment plan.
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mines that the failure to comply is likely to make the patient
dangerous to self or others, the head of the facility may revoke
the release and order the patient readmitted to the treatment
facility. The head of the treatment facility may authorize and
order any peaee a law enforcement officer or other person to take
into custody and transport the patient to a treatment facility.

Prior to the end of the first year 120 days on conditional
release, and not less often than annually each 120 days thereafter
while an inveluntary a patient is on conditional release, the head
of the treatment facility from which the patient is released shall
reexamine the facts relating to the treatment of the inveluntary
patient on conditional release.

(e) The head of the treatment facility shall not discharge an
involuntary patient from conditional release unless at least
seven days’ notice of the intention to discharge the patient is
given to any other treatment facility which is involved in the
treatment plan for the patient.

() (f) Nothing in this section shall be construed to amend or
modify or repeal any law relating to the confinement of persons
charged with or convicted of a criminal offense.

Sec. 21. K.S.A. 59-2926 is hereby amended to read as fol-
lows: 59-2926. (a) If any involuntary patient leaves the place of
sueh the patient’s treatment without the authority of the head of
the treatment facility, the head of the treatment facility may
authorize and order, either orally or in writing, eny peaee a law
enforcement officer or other person to take sueh the involuntary
patient into custody and transport such patient to sueh plaee as
may be a place directed by the head of the treatment facility. If
oral authorization is given, it shall be confirmed in writing as
soon as reasonably possible.

(b) In addition to the authority set forth in subsection (a),
the head of a treatment facility operated by the department of
social and rehabilitation services may take such reasonable
action as necessary to assure that a patient who is not dis-
charged from the treatment facility or otherwise authorized to
leave the treatment facility remains at or is returned to the
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treatinent facility.

Sec. 22. K.S.A. 59-2928 is hereby amended to read as fol-
lows: 59-2928. (a) Restraints or seclusion shall not be applied to a
patient unless it is determined by the head of the treatment
facility or a membes of the medieal staff physician or psycholo-
gist to be required to prevent substantial bodily injury to such
patient or others. The extent of the restraint or seclusion applied
to the patient shall be the least restrictive measure necessary to
prevent injury to the patient or others, and the use of restraint or
seclusion shall not exceed three 3) hours without medical re-
evaluation, except that such medical reevaluation shall not be
required, unless necessary, between the hours of 19 o-eloek

12:00 midnight and 8:00 e'eloek a.m/The head of the treatment
facility or a member of the medieal staff physician or psycholo-
gist shall sign a statement explaining the medieal treatment
necessity for the use of any restraint and seclusion and shall
make such statement a part of the medieal permanent treatment
record of such patient,

(b) The provisions of subsection (a) shall not prevent, for a
period not exceeding two hours without review and approval
thereof by the head of the treatment facility or a physician or
psychologist:

(1) Staff at the state security hospital from confining pa-
tients in their rooms when it is considered necessary for security
or proper institutional management;

(2) the use of such restraints as necessary for a patient who
is likely to cause physical injury to self or others without the use
of such restraints; or

(3) the use of restraints when needed primarily for exami-
nation or treatment or to insure the healing process.

Sec. 23, K.S.A. 59-2929 s hereby amended to read as fol-
lows: 59-2929. (q) Every patient being treated in any treatment
facility, in addition to al] other rights preserved by the provisions
of this act, shall have the following rights:

(1) To wear his o her the patient’s own clothes, keep and use
" is or her the patient’s own personal possessions including toilet

ticles and keep and be allowed to spend his e her the patient’s

n restraints or seclusion are app}led,
ggzir shall be monitering of thg patients
condition at a frequency determ}ned by.the
treating psysician or psychologist, which
shall be no less than once per hour.
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own money;

(2) to communicate by telephone, both to make and receive
confidential calls, and by letter, both to mail and receive un-
opened correspondence, except that if the head of the treatment
facility should deny a patient’s right to mail or to receive un-
opened correspondence under the provisions of subsection (b) ef
this seetion, such correspondence shall be opened and examined
in the presence of the patient;

(3) to conjugal visits if facilities are available for such visits;

(4) to receive visitors each day;

(5) to refuse involuntary labor and to be paid for any work
performed other than the housekeeping of his er her the pa-
tient’s own bedroom and bathroom subject to the provisions of
section 24,

(6) not to be subject to such procedures as psychosurgery,
electroshock therapy, experimental medication, aversion therapy
or hazardous treatment procedures without the written consent
of the patient and the written consent of a parent, guardian or
other person in loco parentis, if such patient has a living parent
or a guardian or other person in loco parentis;

(7) to have explained[—#—fe&&ee-ted}the nature of all medica-

tions and’treatments prescribed, the reason for the prescription
and the most common side effects;

(8) to communicate by letter with the secretary of social and
rehabilitation services, the head of the treatment facility and any
court, physician, psychologist or attorney; and. All such commu-
nications shall be forwarded at once to the addressee without
examination and communications from such persons shall be
delivered to the patient without examination;

(9) to be visited by his er her the patient’s physician, psy-
chologist or attorney at all times any time; and

(10) to be informed orally and in writing of his er her the
patient’s rights under this section upon admission to a treatment
facility.

(b) The head of the treatment facility may, for good cause
only, restrict a patient’s rights under this section, except that the
rights enumerated in subseetion subsections (a)(5) through

r 1f requested,
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(a)(10) of this seetion, and the right to mail any correspondence
which does not violate postal regulations, hall not be restricted
by the head of the treatment facility under any circumstances.
Each treatment facility shall adopt regulations governing the
conduct of all patients being treated in such treatment facility,
which regulations shall be consistent with the provisions of this
section. A statement explaining the reasons for any restriction of
a patient’s rights shall be immediately entered on such patient’s
medical record and copies of such statement shall be available to
the patient and the parent, guardian or person; in loco parentis, if
such patient is less than eighteen d8) 18 years of age, and the
patient’s attorney.

(c) Any person willfully depriving any patient of the rights
protected by this section, except for the restriction of such rights
in accordance with the provisions of subsection (b) of this see-
Hen, shall be guilty of a class C misdemeanor.

New Sec. 24. (a) Patients shall have the right to perform
labor as part of a therapeutic program.

(b) Patients may not be required to perform labor except as
specified in subsection (a)(5) of K.S.A. 59-2929 and amendments
thereto, and any patient labor that confers an economic benefit
on the institution beyond merely supplementing employee per-
formance of housekeeping tasks and routine institutional main-
tenance shall be compensated on a reasonable basis.

Sec. 25. K.S.A. 59-2931 is hereby amended to read as fol-
lows: 59-2931. (a) The district court records, treatment records or
medical records of any patient or former patient that are in the
possession of any district court or treatment facility shall be
privileged and shall not be disclosed except 8 as otherwise
provided in this act: or {2) under any of the following conditions:

) (1) Upon the written consent; in writing; of the patient or
femefpeﬁeﬁﬁw#thep&éembeuﬁdefe%ghteeﬂ%yeefsef
ege;by%hepaﬁeﬁtispafené;ef%f@hepeﬁemhasegﬁefdien;by
sueh guardian: However, of (A) the patient or former patient, if
an adult who has no guardian; (B) the patient’s or former
paticnt’s guardian, if any; or (C) a parent, if the patient or

0366 former patient is under 18 years of age, except that a patient or



0567
0568
0569
0570
0571

0573
0574

0576

0578

0580
- 0581

0583
0584
0585

0587
0588

0590
0591
0592

0594
0595
0596
0597
0598
0599

0601
0602
0603

Sub. for HB 2050—Am. by HCW
34

former patient who is 14 or more years of age and who requested
voluntary admission shall have capacity to consent to release of
the records without parental consent. The head of any treatment
facility, other than an adult care home, who has the records may
refuse to disclose portions of such-records if ke o she shall have
stated; the head of'the treatment facility states in writing; that
such disclosure will be injurious to the welfare of the patient or
former patient.

83 (2) Upon the sole consent of the head of the treatment
facility who has the records after a written statement; in writing;
by sueh by the head of the treatment facility that such disclosure
is necessary for the treatment of the patient or former patient.
Hewever; sueh The head may make such disclosure to the
patient or any former patient, the patient’s next of kin, any state
or national accreditation agency; or scholarly investigator with-
out making such determination exeept that but the head of the
treatment facility shall require, before such disclosure is made, a
pledge from any state or national accreditation agency or schol-
arly investigator that such agency or investigation investigator
will not disclose the name of any patient or former patient to any
person not otherwise authorized by law to receivé such infor-
mation. _

€5) (3) Upon the order of any court of record after a determi-
nation by the court issuing the order that such records are
necessary for the conduct of proceedings before it and are oth-
erwise admissible in as evidence.

&) (4) In proceedings under this act, upon the oral or writ-
ten request of any attorney representing the patient, former
patient; or applicant.
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0604 department of corrections whenever patients have been admin-
0605 istratively transferred to the state security hospital or other
0606 state psychiatric institutions pursuant to the provisions of
“8.A.75-5209 and amendments thereto. The patient’s or former
X.. patient’s consent shall not be necessary to release information
%09 to the department of corrections. '
%10  (b) mmwmymmm%eaemmubem
% of Willful violation of this section is a class C misdemeanor,
612 New Sec. 26. (a) Medications and other treatments shall be
613 prescribed, ordered and administered only in conformity with
614 accepted clinical practice. Medication shall be administered
615 only in accordance with the written order of a physician or upon
616 a verbal order noted in the patient’s medical records and sub-
517 sequently signed by the physician. The attending physician shall
518 review regularly the drug regimen of each patient or proposed
519 patient under the physician’s care and shall monitor any symp-
520 toms of harmful side effects. Prescriptions for psychotropic
21 medications shall be written with a termination date not ex-
22 ceeding 30 days thereafter but may be renewed.
23 (b) Any patient who is receiving treatment pursuant to the
24 provisions of K.S.A. 59-2909, 59-2912, 59-2917 or 59-2918, and

25 amendments thereto, shall not have@%e—l‘igl‘ﬂ—te—fefuee—én«y ‘

26 -medieation—inaliidine psyehotronic—medicatian.  ath
l.lbul\—u‘l\lll’ lll‘dluulllb x.l\,, IIIIIII l.l llllllll FOTyTosr

27 -perimental-medieation—whieh-is preseribed-by-a-physician—in
28 -eenformanee-with-the-provisions—of this-section—Although-con-
29 i 4 uringlthe course of treatment
3 the responsible physician or-psychologist shall consult with the
31 patient, or the patient’s guardian, and give consideration to the
32 views the patient or guardian expresses concerning treatment
13 and any alternatives. '

4 (c)- Consent for medical or surgical treatments not intended
5 primarily to treat a patient’s mental disorder shall be obtained in
& accordance with applicable law.

7 Sec. 27. K.S.A. 59-2940 is hereby amended to read as fol-
8 lows: 59-2940. Whenever any person is taken into custody by an

9 sting officer and such officer has reasonable grounds to
G 2ve that such person has violated K.S.A. 21-3420, 21-3421,

medication administered without their consent
until and unless the medication order and the
patients refusal has been reviewed and the
necessity for such medication approved by the
head of the treatment facility, and two non
treating physicians. In no case shall experi-
mental medication be administered without the
patients consent. During
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21-3422, 21-3502, 21-3503, 21-3504, 21-3505, 21-3506, 21-3507,
21-3508, 21-3509, 21-3510, 21-3511, 21-3512, 21-3513, 21-3602 or
21-3603, ot any and amendments thereto, the officer shall forth-
with report such facts to the county or district attorney by a
written report under oath, and the county or district attorney

» may submit such report to the judge of the district court. If the

court finds from an examination of said the report that there is
evidence raising the issue of the sanity of such person who was
arrested, the court shall direct the county or district attorney to
sign and file a petition to institute proceedings in accordance
with k-85-A: 59-2001 to 50-2030; ineclusive; and any amendments
tor & mentally i persen the treatment act for mentally ill
persons.

Sec. 28. K.S.A. 1984 Supp. 22-3428 is hereby amended to
read as follows: 22-3428. (1) When a person is acquitted on the
ground that the person was insane at the time of the commission
of the alleged crime, the verdict shall be not guilty because of
insanity and the person shall be committed to the state security
hospital for safekeeping and treatment. A finding of not guilty by
reason of insanity shall constitute a finding that the acquitted
person committed an act constituting the offense charged or an
act constituting a lesser included crime, except that the person
did not possess the requisite criminal intent. A finding of not
guilty because of insanity shall be prima facie evidence that the
acquitted person is presently dangerous to the person’s self or
others of & substantiel danger to the property of likely to cause
harm to self or others.

(2) Whenever it appears to the chief medical officer of the
state security hospital that a person committed under this section
is not dangerous to other patients, the officer may transfer the
person to any state hospital. Any person committed under this
section may be granted convalescent leave or discharge as an
involuntary patient after 30 days’ notice has been given to the
district or county attorney, sheriff and district court of the county
from which the person was committed.

(3)  Within 15 days after the receipt of the notice provided for
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in subsection (2), the district or county attorney may request 1.
a hearing on the proposed leave or discharge be held U

receiving the request, the district court shall order that a heain
be held on the proposed leave or discharge. The court shall vive

notice of the hearing to the state hospital where the patient .
transferred and shall order the involuntary patient to undeivo .
mental evaluation by a person designated by the court. A copn oi
all orders of the court shall be sent to the involuntary paticnt .
the patient’s attorney. The report of the court ordered menta
evaluation shall be given to the district or county attorney - the

involuntary patient and the patient’s attorney at least five s~
prior to the hearing. The hearing shall be held within 30 Jday«
after the receipt by the court of the district or county attornes «
request. The involuntary patient shall remain in the state hosn

tal until the hearing on the proposed leave or discharge 15 to be
held. At the hearing, the court shall receive all relevant e\

dence, including the written findings and recommendations ol
the chief medical officer of the state security hospital or the state
hospital where the patient is under commitment, and shall de-
termine whether the patient continues to be a danger to the
patient’s self or others or e substantial denger to the property of
likely to cause harm to self or others. The patient shall have the
right to present evidence at such hearing and to cross-examine
any witnesses called by the district or county attorney. At the
conclusion of the hearing, if the court finds that the patient
continues to be & danger to the patient’s self or others of a
substantial danger to the property of likely to cause harm to self
or others, the court shall order the patient to remain in the state
hospital, otherwise the court shall order the patient discharged
or conditionally released. If the court finds from evidence pre-
sented at the hearing that the discharge of the patient will net
pese a danger to the patient’s self or others or a substantial
danger to the property of is not likely to cause harm to self or
others if the patient continues to take prescribed medication or to
receive periodic psychiatric or psychological treatment or guid-
anee eounseling, the court may order the patient conditionally
released in accordance with subsection (4). If the court orders
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0715 the conditional release of the patient, the court may order as an
0716 additional condition to the release that the patient continue to
0717 take prescribed medication and report as directed to a person
0718 licensed to practice medicine and surgery to determine whether
0719 or not the patient is taking the medication or that the patient
0720 continue to receive periodic psychiatric or psychological treat-
0721 ment e guidanee eounseling,
0722 (4) In order to insure the safety and welfare of a patient who
0723 is to be conditionally released and the citizenry of the state the
0724 court may allow the patient to remain in custody at a facility
0725 under the supervision of the secretary of social and rehabilitation
0726 services for a period of time not to exceed 30 days in order to
0727 permit sufficient time for the secretary to prepare recommenda-
0728 tions to the court for a suitable reentry program for the patient,
0729 The reentry program shall be specifically designed to facilitate
0730 the return of the patient to the community as a functioning,
0731 selfsupporting citizen, and may include appropriate supportive
0732 provisions for assistance in establishing residency, securing
0733 gainful employment, undergoing needed vocational rehabilita-
0734 tion, receiving marital and family counseling, and such other
0735 outpatient services that appear beneficial. If a patient who is to
0736 be conditionally released will be residing in a county other than
0737 the county where the district court that ordered the conditional
0738 release is located, the court shall transfer venue of the case to the
0739 district court of the other county and send a copy of all of the
0740 court’s records of the proceedings to the other court. In all cases
0741 of conditional release the court shall: (a) Order that the patient
0742 be placed under the temporary supervision of state parole and
0743 probation services, district court probation and parole services or
0744 any appropriate private agency; and (b) require as a condition
0745 precedent to the release that the patient agree in writing to waive
0746 extradition in the event a warrant is issued pursuant to K.S.A,
0747 22-3428b and amendments thereto.
0748 (5) Atany time during the conditional release period, a con-
0749 ditionally released patient, through the patient’s attorney, or the
0750 county or district attorney of the county in which the district
0751 court having venue is located may file a motion for modification
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0010 of the conditions of release, and the court shall hold an eviden-
0011 tiary hearing on the motion within 15 days of its filing. The court
0012 shall give notice of the time for the hearing to the patient and the
0013 county or district attorney. If the court finds from the evidence at
0014 the hearing that the conditional provisions of release should be
0015 modified or vacated, it shall so order. If at any time during the
0016 transitional period the designated medical officer or supervisory
0017 personnel or the treatment facility informs the court that the
0018 patient is not satisfactorily complying with the provisions of the
0019 conditional release, the court, after a hearing for which notice
0020 has been given to the county or district attorney and the patient,
0021 may make orders: (a) For additional conditions of release de-
0022 signed to effect the ends of the reentry program, (b) requiring the
0023 county or district attorney to file an application to determine
0024 whether the patient is a mentally ill person as provided in K.S.A.
0025 1883 Supp- 59-2913 and amendments thereto, or (c) requiring
0026 that the patient be committed to the state security hospital or any
0027 state hospital. In cases where an application is ordered to be
0028 filed, the court shall proceed to hear and determine the applica-
0029 tion pursuant to the aet for ebtaining treatment for a mentally i}
6030 persen treatment act for mentally ill persons and that act shall
0031 apply to all subsequent proceedings. The costs of all proceed-
0032 ings, the mental evaluation and the reentry program authorized
0033 by this section shall be paid by the county from which the person
0034 was committed,
0035 (6) Inany case in which the defense of insanity is relied on,
0036 the court shall instruct the jury on the substance of this section.
0037 (7) As used in this section and K.S.A. 22-3428a and amend-
0038 ments thereto, “likely to cause harm to self or others” has the
0039 meaning provided by K.S.A. 59-2902 and amendments thereto.
0040  Sec. 29. K.S.A. 1984 Supp. 22-3428a is hereby amended to
0041 read as follows: 22-3428a. (1) Any person found not guilty be-
0042 cause of insanity who remains in the state security hospital or a
0043 state hospital for over one year purstiant to a commitment under
0044 K.S.A. 1882 Supp- 22-3428 and amendments thereto shall be
0045 entitled annually to request a hearing to determine whether or
0046 not the person continues to be dangerous to the persons self or
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0047 others oF a substantial danger to the property of likely to cause
0048 harm to self or others. The request shall be made in writing to
0049 the district court of the county where the person is hospitalized
0050 and shall be signed by the committed person or the person’s
0051 counsel. When the request is filed, the court shall give notice of
0052 the request to: (a) The county or district attorney of the county in
0053 which the person was originally ordered committed, and (b) the
0054 chief medical officer of the state security hospital or state hospi-
0055 tal where the person is committed. The chief medical officer
0056 receiving the notice or the officer’s designee, shall conduct a
0057 mental examination of the person and shall send to the district
0058 court of the county where the person is hospitalized and to the
0059 county or district attorney of the county in which the person was
0060 originally ordered committed a report of the examination within
0061 20 days from the date when notice from the court was received.
0062 Within five days after receiving the report of the examination,
0063 the county or district attorney receiving it may file a motion with
0064 the district court that gave the notice, requesting the court to
0065 change the venue of the hearing to the district court of the county
0066 in which the person was originally committed, or the court that
0067 gave the notice on its own motion may change the venue of the
0068 hearing to the district court of the county in which the person
0069 was originally committed. Upon receipt of that motion and the
0070 report of the mental examination or upon the court’s own motion,
0071 the court shall transfer the hearing to the district court specified
0072 in the motion and send a copy of the court’s records of the
0073 proceedings to that court,
0074  (2) After the time in which a change. of venue may be re-
0075 quested has elapsed, the court having venue shall set a date for
0076 the hearing, giving notice thereof to the county or district attor-
0077 ney of the county, the committed person and the person’s coun-
0078 sel. If there is no counsel of record, the court shall appoint a
0079 counsel for the committed person. The committed person shall
0080 have the right to procure, at the person’s own expense, a mental
0081 examination by a physician or certified psychologist of the per-
0082 son’s own choosing. If a committed person is financially unable
0083 to procure such an examination, the aid to indigent defendants
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0084 provisions of article 45 of chapter 22 of the Kwnsus Statutes
0085 Annotated shall be applicable to that person. A committed per-
0086 son requesting a mental examination pursuant to K.S.A. 1883
0087 Supp- 22-4508 and amendments thereto may requesta physician
0088 or certified psychologist of the person’s own choosing and the
0089 court shall request the physician or certified psychologist to
0090 provide an estimate of the cost of the examination. 1f the physi-
0091 cian or certified psychologist agrees to accept compensation in
0092 an amount in accordance with the compensation standards set by
0093 the board of supervisors of panels to aid indigent defendants, the
0094 judge shall appoint the requested physician or certified psy-
0095 chologist; otherwise, the court shall designate « physician or
0096 certified psychologist to conduct the examination. Copies of each
0097 mental examination of the committed person shall be filed with
0098 the court at least five days prior to the hearing and shall be
0099 supplied to the county or district attorney receiving notice pur-
0100 suant to this section and the committed person’s counsel.

o101  (3)
0102 to present evidence and cross-examine the witnesses. The court

At the hearing the committed person shall have the right

0103 shall receive all relevant evidence, including the written find-
0104 ings and recommendations of the chief medical officer of the
0105 state security hospital or state hospital where the person is under
0106 commitment, and shall determine whether the committed per-
0107 son continues to be & danger to the person's self or others o a
0108 substantial danger to the property of likely to cause harm to self
0109 or others. At the hearing the court may make any order that a
0110 court is empowered to make pursuant to subsections (3), (4) and
0111 (5) of K.S.A. 22-3428 and amendments thereto. If the court finds
0112 the committed person is no longer dangerous to the persens sel
6013 or others or a substantial danger to the property of likely to cause
0114 harm to self or others, the court shall order the person dis-
0115 charged; otherwise, the person shall remain committed or be
0116 conditionally released.

0117  (4) Costs of a hearing held pursuant to this section shall be
0118 assessed against and paid by the county in which the person was
0119 originally ordered committed.

0120  Sec. 30. K.S.A. 1984 Supp. 28-170 is hereby amended to read



0121
0122
0123
0124
0125
0126
0127

0128

0129
0130
0131
0133
0134
0136
0137

0139
0140
0141
0142
0143
0144
0145
0146
0147
0148
0149
0150
0151

0153
0154

0156
0157
0158
0159
0160
0161

0162
0163

Sub. for HB 2050—Am. by HC\;V
4

as follows: 28-170. (a) The docket fee prescribed by K.S.A.
60-2001 and amendments thereto shall be the only costs as-
sessed for services of the clerk of the district court and the sheriff
in any case filed under chapter 60 of the Kansas Statutes Anno-
tated. For services in other matters in which no other fee is
prescribed by statute, the following fees shall be charged and
collected by the clerk. Only one fee shall be charged for each
bond, lien or judgment:

1. For filing, entering and releasing a bond, mechanic’s lien,

personal property tax judgment or any judgment on which

execution process cannot be issued . ... ... o $5
2. For filing, entering and releasing a judgment of a court of this

state on which execution or other process can be issued . ... 15

3. For a certificate, or for copying or certifying any paper or writ,
such fee as shall be prescribed by the district court.

(b) The fees for entries, certificates and other papers re-
quired in naturalization cases shall be those prescribed by the
federal government and, when collected, shall be disbursed as
prescribed by the federal government. The clerk of the court
shall remit to the state treasurer at least monthly all moneys
received from fees prescribed by subsection (a) or (b) or received
for any services performed which may be required by law. The
state treasurer shall deposit the remittance in the state treasury
and credit the entire amount to the state general fund.

(¢) Inactions pursuant to the Kansas code for care of children
(K.S.A. 1984 Supp. 38-1501 et seq. and amendments thereto), the
Kansas juvenile offenders code (K.S.A. 1984 Supp. 38-1601 et
seq. and amendments thereto, the act for treatment of alcoholism
{artiele 40 of ehapter 65} (K.S.A, 65-4001 et seq. and amendments
thereto), the act for treatment of drug abuse (K.S.A. 1984 Supp.
65-5201 et seq. and amendments thereto) or the aet for obtaining
treatment for a mentally il person treatment act for mentally ill
persons (K.S.A. 59-2901 et seq. and amendments thereto, the
clerk shall charge an additional fee of $.50 which shall be
deducted from the docket fee and credited to the prosecuting
attorneys’ training fund as provided in K.S.A. 28-170a and
amendments thereto.

Sec. 31. K.S.A. 1984 Supp. 38-1513 is hereby amended to
read as follows: 38-1513. (a) Physical care and treatment. (1)
When a child less than 18 years of age is alleged to have been
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sexually abused, no consent shall be required to medically
examine the child to determine whether there has been sexual
abuse.

(2) When the health or condition of a child who is a ward of
the court requires it, the court may consent to the performing and
furnishing of hospital, medical, surgical or dental treatment or
procedures, including the release and inspection of medical or
dental records. A child, or parent of any child, who is an adherent
of a religious denomination whose reiigious teachings are op-
posed to certain medical procedures authorized by this subsec-
tion may request an opportunity for a hearing thereon betore the
court. Subsequent to the hearing, the court may limit the per-
formance of matters provided for in this subsection or may
authorize the performance of those matters subject to terms and
conditions the court considers proper.

(3) Prior to adjudication the person having custody of the
child may give consent to the following:

(A) Dental treatment for the child by a licensed dentist;

(B) diagnostic examinations of the child, including but not
limited to the withdrawal of blood or other body fluids, x-rays
and other laboratory examinations;

(C) releases and inspections of the child’s medical history
records;

(D) immunizations for the child; and

(E) administration of lawfully prescribed drugs to the child.

(4) When the court has granted legal custody of a child in a
dispositional hearing to any agency, association or individual,
the custodian or an agent designated by the custodian shall have
authority to consent to the performance and furnishing of hospi-
tal, medical, surgical or dental treatment or procedures including
the release and inspection of medical or hospital records, subject
to terms and conditions the court considers proper.

(5) Any health care provider who in good faith renders hos-
pital, medical, surgical or dental care or treatment to any child
after a consent has been obtained as authorized by this section
shall not be liable in any civil or criminal action for failure to
obtain consent of a parent.
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(6) Nothing in this section shall be construed to mean that
any person shall be relieved of legal responsibility to provide
care and support for a child.

(b) Mental care and treatment. If it is brought to the court’s
attention, while the court is exercising jurisdiction over the
person of a child under this code, that the child may be a
mentally ill person as defined in K.S.A. 59-2902 and amend-
ments thereto, the court may:

(1) Direct or authorize the county or district attorney or the
person supplying the information to file the application provided
for in K.S.A. 59-2913 and amendments thereto and proceed to
hear and determine the issues raised by the application as
provided in the aet for obtaining treatment for a mentally i
pesson treatment for mentally ill persons; or

{2) authorize that the child seek voluntary admission to a
treatment facility as provided in K.S.A. 59-2905 and amendments
thereto.

The application to determine whether the child is a mentally
ill person may be filed in the same proceedings as the petition
alleging the child to be a child in need of care, or may be brought
in separate proceedings. In either event the court may enter an
order staying any further proceedings under this code until all
proceedings have been concluded under the aet for obtaining
treatment for a mentally HH persen treatment for mentally ill
persons.

Sec. 32. K.S.A. 1984 Supp. 38-1614 is hereby amended to
read as follows: 38-1614. (a) Physical care and treatment. (1)
When the health or condition of a juvenile who is subject to the
jurisdiction of the court requires it, the court may consent to the
performing and furnishing of hospital, medical, surgical or dental
treatment or procedures including the release and inspection of
medical or dental records.

(2) When the health or condition of a juvenile requires it and
the juvenile has been placed in the custody of a person other
than a parent or placed in or committed to a facility, the custo-
dian or an agent designated by the custodian shall have authority
to consent to the performance and furnishing of hospital, medi-
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cal, surgical or dental treatment or procedures including the
release and inspection of medical or dental records. subject to
terms and conditions the court considers proper.

(3) Any health care provider, who in good faith renders
hospital, medical, surgical or dental care or treatment to any
juvenile after a consent has been obtained as authorized by this
section, shall not be liable in any civil or ¢riminal action for
failure to obtain consent of a parent.

(4) Nothing in this section shall be construed to mean that
any person shall be relieved of legal responsibility to provide
care and support for a juvenile.

(b) Mental care and treatment. It it is brought to the court’s
attention, while the court is exercising jurisdiction over the
person of a juvenile under this code, that the juvenile may be a
mentally ill person as defined in K.S.A. 59-2902 and amend-
ments thereto, the court may:

(1) Direct or authorize the county or district attorney or the
person supplying the information to file the application provided
for in K.S.A. 59-2913 and amendments thereto and proceed to
hear and determine the issues raised by the application as
provided in the aet for obtaining treatment for a mentally iH
person treatment act for mentally ill persons; or

(2) authorize that the juvenile seek voluntary admission to a
treatment facility as provided in K.S.A. 59-2905 and amendments
thereto.

The application to determine whether the juvenile is a men-
tally ill person may be filed in the same proceedings as the
petition alleging the juvenile to be a juvenile offender or may be
brought in separate proceedings. In either event, the court may
enter an order staying any further proceedings under this code
until all proceedings have been concluded under the aet for
obtaining treatment for a mentally il persen treatment act for
mentally ill persons.

Sec. 33. K.5.A.59-212 is hereby amended to read as follows:
59-212. The following shall be kept by the court for proceedings
under chapter 59 of the Kansas Statutes Annotated:

{1) An appearance docket, in which shall be listed under the
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name of the decedent, ward, conservatee, mentally ill person, or
other person involved, all documents pertaining thereto and in
the order filed, except that separate appearance dockets, not
open fo public inspection shall be kept for proceedings under
the aet for obtaining treatment for a mentally ill person treatment
act for mentally ill persons and adoptions. Such list shall show
the nature of the document, the date of the filing thereof, shall
give a reference to the volume and page of any other book or
reference to microfilm in which any record shall have been made
of such document, and shall state the charge, if any, therefor.

(2) A suitable general index, in which files pertaining to
estates of decedents shall be indexed under the name of the
decedent, those pertaining to guardianships under the name of
the ward, those pertaining to conservatorships under the name of
the conservatee, those pertaining to mentally ill persons under
the name of such person, those pertaining to adoption of children
under both the name and adopted name of the child. After the
name of each file shall be shown the file number, the appearance
docket sheet, by case number, on which the documents pertain-
ing to such file are listed, and the date of filing of the first
document.

(3) A suitable index pertaining to wills deposited pursuant to
K.S.A. 59-620 and amendments thereto, under the name of the
testator.

(4) A suitable permanent duplicate copy, shall be kept by the
district court of: (1) All wills admitted to probate; (2) all elections
filed; (3) all letters of appointment issued; (4) all certificates of
appointment filed; (5) all bonds filed; (6) all orders, judgments,
and decrees, including inheritance tax orders; and (7) such other
documents as the court may determine.

Sec. 34. K.S.A. 59-2212 is hereby amended to read as fol-
lows: 59-2212. Trials and hearings in probate proceedings shall
be by the court unless otherwise provided by law. The determi-
nation of any issue of fact or controverted matter on the hearing
of any probate proceedings shall be in accordance with the rules
of evidence provided for civil cases by the code of civil pro-

cedure, except as provided in the aet entitled “aet for obtaining

0313
63143
0314
0315
0316
0317
0318
0319
0320
0321
0322
0323
0324
0325
0326
0327
0328
0329
0330
0331
0332
0333
0334
0335
0336
0337
0338
0339
0340
0341
0342
0343
0344
0345
0346
0347
0348

Sub. for HB 2050—Am. by HC\:]V
4

eare or treatrent for a mentally il person” and in the net entitled
“aet treatment act for mentally ill persons and the act for
obtaining a guardian or conservator, or both.=

Sec. 35. K.S.A. 59-3002 is hereby amended to read as fol-
lows: 59-3002. When used in the act for obtaining a guardian or
conservator, or both:

(a) “Disabled person” means any adult person whose ability to
receive and evaluate information effectively or to communicate
decisions, or both, is impaired to such an extent that the person
lacks the capacity to manage such person’s financial resources or,
except for reason of indigency, to meet essential requirements
for such person’s physical health or safety, or both. A person shall
not be considered to be disabled or to lack capacity to meet the
essential requirements for physical health or safety for the sole
reason such person relies upon or is being furnished treatment
by spiritual means through prayer in lieu of medical treatment in
accordance with the tenets and practices of a recognized church
or religious denomination of which such person is a member or
adherent.

(b) “Manage financial resources” means those actions nec-
essary to obtain, administer and dispose of real and personal
property, intangible property, business property, benefits and

income.
(¢) “Meet essential requirements for physical health or
safety” means those actions necessary to provide the health care,

food, shelter, clothing, personal hygiene and other care without
which serious physical injury or illness is more likely than not to
occur.

(d) “Guardian’” means an individual or a nonprofit corpora-
tion certified in accordance with K.S.A. 59-3037 and amend-
ments thereto which has been appointed by a court to act on
behalf of a ward and possessed of some or all of the powers and
duties set out in K.S.A. 59-3018 and amendments thereto.
“Guardian” does not mean natural guardian unless specified.

(e) “Natural guardian™ means both the father and mother of a
legitimate minor or the mother of an illegitimate minor, provided
that both such parents or parent shall not have been found to be a
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disabled person or had their parental rights severed by a court of

competent jurisdiction. If either parent of a legitimate minor
dies, or has been found to be a disabled person or has had
parental rights severed by a court of competent jurisdiction, the
other shall be the “natural guardian.”

() “Conservator” means an individual or a corporation ap-
pointed by the court to act on behalf of a conservatee and
possessed of some or all of the powers and duties set out in
K.S.A. 59-3019 and amendments thereto.

(g) ‘““‘Minor’ means any person defined by K.S.A. 38-101 and
amendments thereto as being within the period of minority.

(h) “Proposed ward” means a person for whom a petition for
the appointment of a guardian pursuant to K.S.A. 59-3006 and
amendments thereto has been filed.

(i) “Proposed conservatee” means a person for whom a peti-
tion for the appointment of a conservator pursuant to K.S.A.
59-3006 and amendments thereto has been filed.

() “Ward” means a person who has a guardian.

(k) “Conservatee” means a person who has a conservator.

(1) The vasious terms defined in K.S.A. 59-2602 and amend-
ments thereto of the aet entitbed “net for obinining eare of
treatment for a mentally il person~ mean the same herein as
they de in that aet have the meanings provided by that section.

Sec. 36. K.S.A. 59-3018 is hereby amended to read as fol-
lows: 59-3018. (a) A guardian shall be subject to the control and
direction of the court at all times and in all things. It is the
general duty of an individual or corporation appointed to serve as
a guardian to carry out diligently and in good faith the specific
duties and powers assigned by the court. In carrying out these
duties and powers, the guardian shall assure that personal, civil
and human rights of the ward or minor whom the guardian
services are protected.

(b) The guardian of a minor shall be entitled to the custody
and control of the ward and shall provide for the ward’s educa-
tion, support and maintenance.

(c) A limited guardian shall have only such of the general
duties and powers herein set out as shall be specifically set forth

U386

0389
0390
0391
0392
0393
0394
0395
0396
0397

Sub. for HB 2050—Am. by HCW
49

in the dispositional order pursuant to K.S.A. 59-3013 and
amendments thereto and as shall also be specifically set forth in
“Letters of Limited Guardianship” pursuant to*K.S.A. 59-3014
and amendments thereto.

(d) A guardian shall have all of the general duties and powers
as set out herein and as also set out in the dispositional order and
in the letters of guardianship.

(e) The general powers and duties of a guardian shall be to
take charge of the person of the ward and to provide for the
ward’s care, treatment, habilitation, education, support and
maintenance and to file an annual accounting. The powers and
duties shall include, but not be limited to, the following:

(1) Assuring that the ward resides in the least restrictive
setting reasonably available;

(2) assuring that the ward receives medical care or nonmedi-
cal remedial care and other services that are needed,

(3) promoting and protecting the care, comfort, safety, health
and welfare of the ward;

(4) providing required consents on behalf of the ward;

(5) exercising all powers and discharging all duties necessary
or proper to implement the provisions of this section.

(f) A guardian of a ward is not obligated by virtue of the
guardian’s appointment to use the guardian’s own financial re-
sources for the support of the ward.

(g) A guardian shall not have the power:

(1) To place a ward in a faeility or institution unless sueh
that person by the eourt; except that @ ward mey be pleced in @
treatment facility under the act for obtaining treatment for a
mentally ill person only after a hearing eonducted in aceordanee
with the previsions of k-S-A- 50-2017 and amendments thereto
and a finding by the eourt under that seetion that the ward is in
noed of reatment at a treatment facility. Except as otherwise
provided by law; & ward may voluntarily consent to the admis-
sion of oneself to sueh u facility or institution if able and permit
ted to do so aeceording to the eourt’s findings of faet set forth in
the eeurt's order issued at the eonelusion of the hearing on the
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petition for guardianship [facility or institution, other than a

treatment facility, unless the placement of the ward has been
approved by the court,

(2) To place a ward in a treatment facility unless authorized
by the court] pursuant to section 37.

) {(3)] To consent, on behalf of a ward, to psychosurgery,
removal of a bodily organ, or amputation of a limb unless the
procedure is first approved by order of the court or is necessary,
in an emergency situation, to preserve the life or prevent serious
impairment of the physical health of the ward.

3 [(4)] To consent on behalf of the ward to the withholding
of life-saving medical procedures, except in accordance with
provisions of K.S.A. 65-28,101 te 65-28,109; inelusive through
65-28,109, and amendments thereto.

&) ((3)] To consent on behalf of a ward to the performance of

any experimental biomedical or behavioral procedure or to par-
ticipation in any biomedical or behavioral experiment unless:

(A) It is intended to preserve the life or prevent serious
impairment of the physical health of the ward; or

(B) itis intended to assist the ward to develop or'regain that
person’s abilities and has been approved for that person by the
court.

) [(6)] To prohibit the marriage or divorce of a ward.

&6} [(7T)] To consent, on behalf of a ward, to the termination of
the ward’s parental rights.

€1(8)] To consent, on behalf of a ward, to sterilization of the
ward, unless the procedure is first approved by order of the court
after a full due process hearing where the ward is represented by
a guardian ad litem. '

(h) The guardian shall at least annually file a report concern-
ing the personal status of the ward as provided by K.S.A. 59-3029
and amendments thereto.

New Sec. 37. (a) A guardian may file with the court a verified
petition to place the guardian’s ward in a treatment facility. Upon
the filing of such petition, the court shall issue the following:

(1) An order fixing the time and place of the hearing on the
petition. The time designated in the order shall in no event be
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earlier than seven days or later than 14 days after the date of the
filing of the petition.

(2) An order that the ward appear at the time and place of the
hearing unless the court enters an order that the presence of the
ward would be injurious to the ward’s welfare. The court shall
enter in the record of the proceedings the facts upon which the
court has found that the presence of the ward at the hearing
would be injurious to the ward’s welfare. Notwithstanding the
foregoing provisions of this subsection, if the ward or the ward’s
attorney files with the court a written request that the ward be
present at the hearing, the ward’s presence cannot be waived.

(3) An order appointing an attorney to represent the ward at
all stages of the proceedings. The court shall give preference, in
the appointment of the attorney, to any attorney who has repre-
sented the ward in other matters if the court has knowledge of
the prior relationship. The ward shall have the right to choose
and to engage an attorney and, in that event, the attorney ap
pointed by the court shall be relieved of all duties by the court

(4) An order that the ward appear at the time and place that i«
in the best interest of the ward to consult with the court ap-
pointed attorney, which time shall be prior to the hearing on the
petition,

(5) Notice in the manner provided by subsections (a)(1 A
through (C), (a)(2) and (b) of K.S.A. 59-3012 and amendments
thereto.

(b) At or after the filing of a petition pursuant to this section,
the court may issue the following:

(1) An order for mental evaluation in the manner provided by
subsection (a)(6) of K.S.A. 59-3012 and amendments thereto

(2) An order of continuance, for good cause shown. upon
request of the petitioner, the ward or the ward’s attornes

(3) An order advancing the date of the hearing to as early a
date as is practicable upon request of the ward or the ward's
attorney.

(¢) The hearing on a petition filed pursuant to this section
shall be held at the time and place specified in the court's ordes
unless an advancement or continuance has been granted he
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hearing shall be to the court only. The petitioner and the ward
shall be afforded an opportunity to appear at the hearing, to
testify and to present and crossexamine witnesses. All persons
not necessary for the conduct of the hearing may be excluded.
The hearing shall be conducted in as informal a manner as may
be consistent with orderly procedure and in a physical setting
not likely to have a harmful effect on the ward. The court shall
receive all relevant and material evidence which may be offered,
including the testimony or written findings and recommenda-
tions of the treatment facility, hospital, clinic, physician or psy-
chologist who has examined or evaluated the ward. Such evi-
dence shall not be privileged for the purpose of this hearing.

If, upon the completion of the hearing, the court finds by clear
and convincing evidence that the ward is in need of mental
treatment and that commitment to a treatment facility would be
in the best interest of the ward, the court may enter an order
authorizing the guardian to commit the ward to a treatment
facility. The order of the court shall be for a period of time to be
determined by the court but not exceeding three years.

(d) sExcept as otherwise provided by law, a ward may volun-
tarily consent to the ward’s admission to a treatment facility if
able and permitted to do so according to the court’s findings of
fact set forth in the court’s order issued at the conclusion of the
hearing on the petition for guardianship.

(e)
for obtaining a guardian or conservator, or both.

Sec. 38. K.S.A. 75-5209 is hereby amended to read as fol-
lows: 75-5209. The secretary of corrections may arrange for the
transfer of an inmate for observation and diagnosis or treatment
to other appropriate state institutions with the prior consent of
the administrators of the agencies. The administrator of such
institution shall accept the transfer of such inmate unless such
administrator shows that no facilities are available for the ac-
commodation of such inmate and shall have access to any Kansas
reception and diagnostic center case study, diagnosis or report
relating to an inmate transferred to such institution: While the
inmate is in another institution his or her the inmate’s sentence

This section shall be part of and supplemental to the act
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shall continue to run. When, in the judgment of the administrator
of the institution to which an inmate has been transferred, he of
she the inmate has recovered from the condition which occa-
sioned the transfer, the administrator shall provide for his e+ her
the inmate’s return to the secretary, unless his o her the in-
mate’s sentence has expired.

The costs of transfer as well as the transportation of the inmate
to the appropriate state institution shall be borne by the correc-
tional institution from which such inmate is transferred. No
inmate shall receive eare or treatiment at the state security hos-
pital after expiration of his er "er the inmate’s sentence: £ro-
vided; however; That, If the inmate shall be in need of continued
eare and treatment for mental illness at the expiration of his e
her the inmate’s term of confinement, ther an application to
obtain such eare or treatment for said persen the inmate shall be
filed in eonformanee with the provisions of the aet for obtaining
eare or treatrnent of a mentally il persen pursuant to the treat-
ment act for mentally ill persons.

Any inmate transferred to the state security hospital pursuant
to this section may correspond freely, without censorship, with
any person, except that any such incoming correspondence or
parcels may be opened and examined for the purpose of inter-
cepting any items which the superintendent of such institution
has declared to be contraband.

Sec. 39. K.S.A.77-201 is hereby amended to read as follows:
77-201. In the construction of the statutes of this state the
following rules shall be observed, unless the construction would
be inconsistent with the manifest intent of the legislature or
repugnant to the context of the statute:

First. The repeal of a statute does not revive a statute pre-
viously repealed, nor does the repeal affect any right which
accrued, any duty imposed, any penalty incurred or any pro-
ceeding commenced, under or by virtue of the statute repealed.
The provisions of any statute, so far as they are the same as those
of any prior statute, shall be construed as a continuation of the
prior provisions and not as a new enactment.

Second. Words and phrases shall be construed according to the
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0571 context and the approved usage of the language, but technical
0572 words and phrases, and other words and phrases that have
0573 acquired a peculiar and appropriate meaning in law, shall be
0574 construed according to their peculiar and appropriate meanings.
0575  Third. Words importing the singular number only may be
0576 extended to several persons or things, and words importing the
0577 plural number only may be applied to one person or thing.
0578 Words importing the masculine gender only may be extended to
0579 females.

0580  Fourth. Words giving a joint authority to three or more public
0581 officers or other persons shall be construed as given that author-
0582 ity to a majority of them, unless it is otherwise expressed in the
0583 act giving the authority.

0584  Fifth. “Highway" and “road” include public bridges and may
0585 be construed to be equivalent to “county way,” “county road,”
0586 ‘“‘common road,” “‘state road” and ‘“‘territorial road.”

0587  Sixth. “Incompetent person’” includes disabled person as that
0588 term is defined in K.S.A. 59-3002 and amendments thereto.
0589  Seventh. “Issue,” as applied to the descent of estates, includes
0590 all the lawful lineal descendants of the ancestor.

0591  Eighth. “Land,” ‘real estate” and ‘“real property” include
0592 lands, tenements and hereditaments, and all rights thereto and
0593 interest therein, equitable as well as legal.

05%¢  Ninth. “Personal property” includes money, goods, chattels,
0585 evidences of debt and things in action.

0596  Tenth. “Property” includes personal and real property.

0597  Eleventh. “Month” means a calendar month, unless otherwise
0598 expressed. “Year” alone, and also the abbreviation “A.D.,” is
0599 equivalent to the expression “year of our Lord."”

0600  Twelfth. “Oath” includes an affirmation in all cases where an
0601 affirmation may be substituted for an oath and in similar cases
0602 “swear’ includes affirm.

0603  Thirteenth. “Person” may be extended to bodies politic and
0604 corporate.

0605  Fourteenth. If the seal of a court or public office or officer is
0606 required by law to be affixed to any paper, “seal” includes an
0607 impression of the seal upon the paper alone, as well as upon wax

Sub. for HB 2050—Am. by HC%V

0608 or a wafer affixed to the paper. “Seal” also includes both a rubber
0609 stamp seal used with permanentink and the word “'seal” printed
0610 on court documents produced by computer systems, so that the
0611 seal may be legibly reproduced by photographic process

o612  Fifteenth, “State,” when applied to the different parts of the
0613 United States, includes the District of Columbia and the tern-
0614 tories. “United States’” may include that district and those tern-
0615 tories.

0616  Sixteenth. “Town’” may mean a civil township. unless o dif-
0617 ferent meaning is plainly intended.

0618  Seventeenth. “Will” includes codicils.

0619  Eighteenth. “Written” and “in writing’” may include printing.
0620 engraving, lithography and any other mode of representing
0621 words and letters, excepting those cases where the written sig-
0622 nature or the mark of any person is required by law.

0623  Nineteenth. “Sheriff” may be extended to any person per-
0624 forming the duties of the sheriff, either generally or in special
0625 cases.

0626 Twentieth. “Deed” is applied to an instrument conveying
0627 lands but does not imply a sealed instrument. “Bond” and
0628 “indenture” do not necessarily imply a seal butin other respects
0629 mean the same kind of instruments as above. “Undertaking”
0630 means a promise or security in any form where required by law.
0631  Twenty-first. “Executor” includes an administrator where the
0632 subject-matter applies to an administrator.

0633  Twenty-second. Roman numerals and Arabic figures are to be
0634 taken as a part of the English language.

0635 Twenty-third. “Residence” means the place which is adopted
0636 by a person as the person’s place of habitation and to which,
0637 whenever the person is absent, the person has the intention of
0638 returning. When a person eats at one place and slecps at another,
0639 the place where the person sleeps shall be deemed the person’s
0640 residence.

0641  Twenty-fourth. “Usual place of residence” and “usual place of
0642 abode,” when applied to the service of any process or notice,
0643 means the place usually occupied by a person. If a person has no
0644 family, or does not have family with the person, the person’s
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0645 office or place of business or, if the person has no place of
0646 business, the room or place where the person usually sleeps
0647 shall be construed to be the person’s place of residence or abode.
0648  Twenty-fifth. “Householder” means a person who is 18 or
0649 more years of age and who owns or occupies a house as a place of
0650 residence and not as a boarder or lodger.

0651 Twenty-sixth. “General election” refers to the election re-
0652 quired to be held on the Tuesday following the first Monday in
0653 November of each even-numbered year.

0654 Twenty-seventh. “Under legal disability” includes persons
0655 who are within the period of minority, incapacitated or impris-
0656 oned.

0657 Twenty-eighth. When a person is required to be disinterested
0658 or indifferent in acting on any question or matter affecting other
0659 parties, relationship within the degree of second cousin, inclu-
0660 sive, shall disqualify the person from acting, except by consent of
0661 parties.

0662 Twenty-ninth. “Head of a family” shall include any person
0663 who has charge of children, relatives or others living with the
0664 person.

0665 Thirtieth. “Mentally ill person” means aeny pesson whe
0666 mentally impaired to the extent that the person i5 in need of
0667 treatment and whe is dangereus to sel or others end:

0668 (8} Whe lacks sufficient understanding of capaeity to make
0670 eatment: of

0674 (b) whe refuses to seek treatment: Lroof of & persons failure
0678 to meet the person’s basie physieal needs; to the extent that the
0674 the person is dangerous to self; except that no persen whe is
0675 being treated by prayer in the preetice of the religion of any
0677 prayer for healing shall be determined to be a mentally il person
0679 finds that the person is dangerous to self or others a mentally ill
0680 person as defined in K.S.A. 59-2902 and amendments thereto.
0681  Thirty-first. “Incapacitated person’” means disabled person as
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that term 5 defined in K.S.A. 59-3002 and amendments thereto.

Thirty-second. “Guardian” means an individual or a nonprotit
corporation certified in accordance with K.S.A. 59-3037 which
has been appointed by a court to act on behalf of a ward and
possessed of some or all of the powers and duties set out in
K.S.A. 59-3018 and amendments thereto. “Guardian™ does not
mean natural guardian unless specified.

Thirty-third. “Natural guardian” means both the tather and
mother of a legitimate minor or the mother of an illegitimate
minor, unless both such parents or parent have been tound to be
a disabled person or have had their parental rights severed by a
court of competent jurisdiction. If either parent of a legitimate
minor dies, is found to be a disabled person or has had parental
rights severed by a court of competent jurisdiction, the other
shall be the natural guardian.

Thirty-fourth. "Conservator” means an individual or corpora-
tion appointed by the court to act on behalf of a conservatee and
possessed of some o1 all of the powers and duties set out n
K.S.A. 59-3019 and amendments thereto.

Thirty-fifth. “Minor” means any person defined by K.S.A.
38-101 and amendments thereto as being within the period of
minority.

Thirty-sixth. "‘Proposed ward” means a person tor whom an
application for the appointment of a guardian pursuant to K.S.A
59-3006 and amendments thereto has been filed

Thirty-seventh. “Proposed conservatee” means a person tor
whom a petition for the appointment of a conservator pursuant to
K.S.A. 59-3006 and amendments thereto has been filed

Thirty-eighth. “Ward” means a person who has a guardian.

Thirty-ninth. “Conservatee”’ means a person who has a4 con
servator.

Sec. 40. K.S.A. 59-212, 59-2212, 59-2901, 59-2902, 59-2904.
59-2806 through 59-2912, 59-2914, 59-2914a, 59-2915, 59-2916,
59-2916a, 59-2917, 59-2917a, 59-2918, 59-2919, 59-2921, 59-2922,
59-2923, 59-2924, 59-2926, 59-2928, 59-2929, 59-2931, 59-2940,
59-2942, 59-3002, 59-3018, 75-5209 and 77-201 and K.S.A. 1984
Supp. 22-3428, 22-3428a, 28-170, 38-1513 and 38-1614 are
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0719 hereby repealed.
0720 Sec. 41. This act shall take effect and be in force from and

0721 after its publication in the statute book.



TESTIMONY OF LARRY R. RUTE BEFORE SENATE JUDICIARY COMMITTEE
January 31, 1986

My name is Larry R. Rute. I serve as legal counsel in the matter
of Powell et al. vs. Harder et al., which is a class action which my
office represents of which there is approximate 538 unfortunate indi-
viduals that have been placed in state institutions for the mentally
ill and mentally retarded.

This case was filed on August 16, 1978, with the filing a com-
plaint in this éourt by the plaintiffs. The complaint challenges the
provisions of the Kansas Act for Obtaining Treatment for a Mentally
I1l Person, K.S.A. 59-2901 et seq., insofar as they authorize the
placement of persons eighteen (18) years of age or older who have
guardians at treatment facilities under the jurisdiction of the Kansas
Department of Social and Rehabilitation Services on a different basis
than for other adult persons who do not choose to seek admission to
such facilities. Plaintiffs allege that these statutes do not afford
them a cémplete and meaningful opportunity to be heard with respect to
either their admission to or discharge from such treatment facilities,
judicial consideration of reasonable alternatives to in-patient hos-
pitalization, or periodic judicial review of the continued need for
in-patient treatment at such facilities. Plaintiffs claim that these
statutes deny to them due process of law and the equal protection of
the laws, in violation of the Fourteenth Amendment of the United
States Constitution. The plaintiffs seek declaratory and injunctive

relief enjoining the defendants from admitting members of the plain-

s. Ju&l'gl;’.l*;cj
1/3:]8¢

AN



tiff class to, and detaining them in, a treatment facility on terms
and under procedures different from those applicable to all other
adults who do not seek admission and are admitted and detained as
emergénéy or invoiuntary patients, pursuant to K.S.A. 59-2902,
59-2917, and 59-2917a.

The Department of Social and Rehabilitation Services (SRS) has
answered and denied the allegations of the plaintiffs' complaint. 1In
addition, they have filed a motion to dismiss the complaint on
numerous grounds. This motion was denied by the Court on December 15,
1978.

On December 13, 1978, the Court ordered that this action should
be maintained as a class action pursuant to the provisions of Rule
23(1) and 23(b)(2) of the Federal Rules of Civil Procedure, and that
notice of this action should be sent to the class. The class consists
of all persons eighteen (18) years of age or older who have been found
to be legally incapacitated and for whom a guardian has been appoint-
ed, and all those who will become wards in the future, who have either
been admitted to a public treatment facility as "voluntary" patients
pursuant to K.S.A. § 59-2905, or for whom admission will be éought in
the future. The term "public treatment facility" encompasses the fol-
lowing institutions: Topeka State Hospital, Osawatomie State Hos-

SRS acknowledges that, pursuant to this statute, a ward with a
primary diagnosis of mental illness may not be placed in a state
treatment facility except through the involuntary commitment procedure
of K.S.A. 59-2901 et seg., unless the ward has been found by the court

in the guardianship proceeding to be able and permitted to make deci- -



sions with respect to his or her need for treatment at such a facili-
ty, in which case the ward may voluntarily consent to admission.Conse-
quently, it is the stated policy of SRS to admit adult wards to state
institutions for the mentally ill only upon anbbrder for treafment
issued by the court pursuant to the provisions of K.S.A. 59-2917,
unless the ward retains the capacity to seek voluntary admission. For
those patients admitted to treatment facilities pursuant to court
order, it is further the stated policy of the defendants to submit
periodic summaries of the ward's medical records to the court pursuant
to the provisions of K.S.A. 59-2917a. SRS has assured the plaintiffs
that there are no adult wards in state treatment facilities for the
mentaily i1l who have not been admitted in accordance with the above
criteria, uniess they were admitted by their guardians prior to July
1, 1983, and have been continuously placed since that date. There are
currently 29 such patients.

In 1984, the Kansas Legislature passed House Bill 2697, which
became law on July 1, 1984, and which is codified at K.S.A. 76-12b01
et seq. This Act establishes criteria and procedures for the admis-
sion to and discharge from state institutions for the mentally retard-
ed of mentally-retarded persons. SRS maintains that this Act makes
clear that mentally-retarded wards are not placed in treatment facili-
ties under the Act for Obtaining Treatment for a Mentally Ill Person,
and that a guardian may have the power to seek placement of a mental-
ly-retarded ward in a state institution for the mentally retarded

without a hearing if the court has given its approval pursuant to

K.S.A. 59-3018(g)(1). They further maintain that the provisions of
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K.S.A. 76-12b05 with respect to periodic review of persons in state
institutions for the mentally retarded are applicable to wards so
placed.

Therplaintiffé contend that the Act for Obtaining Treatmént for
a Mentally I1ll Person, K.S.A. 59-2901 et seq., covers both mentally
retarded and mentally-ill persons, and that no adult ward, whether
diagnosed as mentally ill or mentally retarded, may be placed by a
guardian in a state treatment facility except through the involuntary
commitment procedure of that Act, unless the ward is competent to make
the decision personally. The plaintiffs further contend that, if the
Kansas law does in fact establish different standards for the place-
ment of adult wards by their guardians in state institutions for the
mentally retarded than in state institutions for the mentally ill,
this law violates the Egual Protection Provisions of the Kansas Con-
stitution and the Fourteenth Amendment to the United States Constitu-
tion.

Neither party to this action concedes the validity of the claims
made by the other. However, in order to resolve the controversy chief
counsel for SRS, Mr. Peter Rinn, and myself submitted to the‘Kansas
Supreme Court a proposed court rule (attached) that would have sub-
stantially settled this litigation. The Chief Justice of the Kansas
Supr eme Cpurt later responded to our request by indicating that the
Court felt such a rule would serve as legislative action and for
reason declined to issue the rule.

I would like to propose to this Committee several changes that I

would recommend be added to Substitute for HB 2050 as amended by HCW.



Such changes would, in my view, resolve all issues in the current
litigation and, at the same time, relieve SRS institutional staff of
the costly discovery necessary to conclude this litigation. The pro-
posed changes are as follows:

1. Lines 0426 - 0427 (2) To place a ward in a treatment facili-

ty, including a facility for the mentally retarded, unless
authorized by the court] pursuant to section 37.

2. Lines 0509 - 0515 If, upon the completion of the hearing,
the court finds by clear and convincing evidence that the
criteria set out in either K.S.A. 59-2902a or K.S.A.
76-12b03 are met, and after a careful consideration of
reasonable alternatives to placement treatment, the court
may enter an order authorizing the guardian to admit the
ward to an appropriate treatment facility. The order of the
court shall be subject to periodic review in the manner set
out in K.S.A. 59-2917a and K.S.A. 59-2923.

Section 36 of the bill amends the provisions of 59-3018(g) (1)
governing the placement of a ward in a treatment facility by his or
her guardian. Basically, the statute currently provides that a com-
mitment hearing must be held in accordance with the provisions of
K.S.A. 59-2917 before a ward can be admitted to a treatment facility,
unless tﬂe ward has been found by the court to be capable of making
such treatment decisions for himself or herself. Section 36 would no
longer require a hearing pursuant to K.S.A. 59-2917 before a ward
could be placed in a treatment facility. Instead, it would require
that a hearing in accordance with Section 37 of the bill be held.

It is not clear from the language of Section 36 whether this pro-
vision for a hearing prior to admission to a treatment facility ap-
plies to the admission of mentally retarded wards to facilities for
the mentally retarded. I would recommend that the language of that

section be amended to make clear that it does so apply. The reasons
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granting a hearing for the mentally retarded are every bit as compel-
ling, if not more so, as the reasons for granting a hearing for the
mentally ill. Certainly the loss of liberty which is at stake for the
mentally retarded is as great, if not greater, as that for the mental-
ly i11. The mentally retarded, once institutionalized, spend a much
longer time in the institution than do the mentally ill. They are at
a greater risk of infection and physical injury. And as the Legisla-
ture is well aware from the events surrounding the investigations of
the state institutions for the mentally retarded last year, until very
recntly the mentally retarded could not even expect to receive any
active treatment while institutionalized, and only a huge infusion of
state funds has made minimal active treatment a possibility for the
mentally retarded. Certainly judicial scrutiny of a request to place
a ward in an institution for the mentally retarded is appropriate,
given what is at stake.

Section 37 sets out in detail the hearing procedures which must
be followed upon the filing of a petition by a guardian to place a
ward in a treatment facility. I believe these procedures are adequate
and have no objection to them. The problems with Section 37 begin
after the hearing is over. First, it authorizes the court to enter an
orderauthorizing a guardian to commit a ward to a treatment facility
if the court finds the ward to be in need of mental treatment and
commitment to be in the best interest of the ward. However, it
provides no standards whatever for determining whether the ward is in
need of mental treatment. In my opinion, this is inadequate to

protect the vital interests of the ward at issue. Kansas law has

clearly defined



standards both for the commitment of mentally ill persons to a treat-
ment facility (K.S.A. 59-2902(a)) and for the admission of mentally
retarded persons to a state institution (K.S.A. 76-12b03), and I
believe these standards should be incorporatedvby reference iﬁto Sec-
tion 37. The current lack of standards undercuts to a large degree
the value of the hearing procedures designed to protect the wards'
interests.

The second problem with Section 37 is that it permits the court's
order authorizing the guardian to commit the ward to be good for up to
three (3) years, and it provides no opportunity for periodic review.
Again, this is not in the best interests of the wards, and I would
recommend that the periodic review provisisions of K.S.A. 59-2917a and
K.S.A. 59-2923 be incorporated by reference into this section. Given
the massive deprivation of liberty which is at issue in commitment to
a treatment facility, a review only once every three years is clearly
inadequate.

I very much appreciate Senator Frey's request that I testify
today with respect to this matter. Thank you for the Committee's

consideration.
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Statement to the Senate Judiciary Committee
Senator Robert Frey, Chairman

Presented on behalf of the Association of Community Mental
Health Centers of Kansas by John G. Randolph, Ph.D.

Mr. Chairman and Members of the Committee:

The Association of Community Mental Health Centers of
Kansas philosophically agrees with the major thrust of the
Substitute for House Bill 2050. The bill corrects an
excessive swing of the pendulum which had created undue
barriers to treatment of seriously mentally ill persons
who, because of their illness, are unable to make
reasonable decisions about their treatment. Since we are
“among a range of providers of treatment services, we could
understandably be viewed as pursuing vested interests
(though a great many persons committed to involuntary
treatment have little or no financial means). Nonetheless,
we believe that the bill provides improved opportunities
for access to treatment, and treatment through the least
restrictive appropriate alternatives. '

This proposed legislation is consistent with the Kansas
Long-Range Mental Health Plan, with its focus on maximum
coordination of effort between state hospitals and
community mental health centers.

We do have concerns about the increased
responsibilities and liabilities Centers will experience
should this bill pass, and we understand that these issues
are being addressed in other legislation.

Thank you for the opportunity to present our views.

s.Judiciary
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To: Chairman and Committee Members of Senate Judiciary
Committee

Re: HB 2050

Dear Chairman & Members of the Senate Judiciary Committee:

CRITIQUE OF H.B. 2050

The fundamental problem with the House Bill 2050 is the
dramatic and retrogressive shift from an objective standard under
the current 1law, which requires a dual finding of fact by the
trier of fact of, first, medical determination of mental illness;
and second, an objective factual standard of danger to self or
others, to a subjective tests that requires a trier of fact to
find only that a person suffering from a mental illness, "is
likely to cause harm to others." This proposed standard must be
merely evidenced by "behavior causing, attempting or threatening
harm to others, and that the person is likely, in the foreseeable
future, to cause physical injury ..."

It is dangerous to the personal liberties of the citizens of
the State of Kansas to have such a subjective standard employed
in mental illness cases. This standard is so vague as to be
constitutionally violative. How is a trier of fact, judge or
jury, to evaluate a proposed patient;'s behavior with the
proposed standard of "“likely to cause harm"? Or 1is the
implication that the legislation is surely asserting that if one
is suffering from a mental illness, then ipso facto the person is

"likely to cause harm". It is my genuine concern that such a
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standard would turn backward the sensitivity with which this
state now tires to treat their citizens who suffer from mental
illness to a circumstance in which the mere filing of a petition
for involuntéfy treatment would result in the indefinite
involvement of the state in the personal and emotional affairs fo
the proposed patient. How under this act is a judge or a jury,
once advised by a psychiatrist or psychologist that a person is
suffering from a mental illness, to evaluate in the language of
H.B. 2050 that a person is "likely to do harm, in the reasonably
foreseeable future"? Does the trier of fact consider "reasonably
forseeable future" to be in the next week, next month, next three
months, or next six months? How far in the future does the trier
of fact speculate? How far in the future should the state
speculate? Of further concern is the test established for
release from the seemingly never-ending jurisdiction of the
committing court. That test would be that a person is no longer
likely to cause harm in the reasonably forseeable future. The
reality is that the treatment facility or the court is going to
have to guess, speculate or just imagine what is going to happen
in the future. The futility as well as the inherent danger of
such subjectivity must be apparent. No Jjudge, no Jjury, is
capable of applying such a standard without erring as often as
they are correct. The reality is that with such a standard the
rule will be to error on the side of involuntarily committing
persons who do not need involuntary treatment, rather than risk
allowing a person the rights, the opportunity and the fundamental

privilege of a citizen on this state to decide for himself
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whether he or she should receive psychiatric care.

The next radical concept in this bill is found at Section
2(a) "Conditional Release" which provides for outpatient court
ordered treatment. This concept is expanded in new Section 17(a)
which provides for a court ordered ‘"outpatient treatment"
regimen. This notion is novel and I am certain well-meaning,
but it likewise sets the stage for an incredible intrusion into
the right of an individual to decide whether or not to seek
treatment. Is the State of Kansas really prepared to interpose
the judgment of the individual with a court ordered mandate that
they submit involuntarily to treatment? This bill provides that
should the individual refuse or "deteriorate"™ or not "follow all
directives and treatment modalities", he will be returned to
inpatient hospitalization. This notion is mind boggling in its
pervasive implicétions. Not the least of which is the potential
of a "mental health police force" required to monitor compliance
with this court ordered outpatient treatment programs. The
"Gestaposesque" visions are reinforced when new section 17(d) is
examined. This provision allows for the issuance of an "ex
parte" order from a court for an order of protective custody for
immediate admission to an inpatient facility. With the Ilegal
euphemisms removed, the reality is the person will be arrested
without notice, by law enforcement officers and thrown in the
"mental health 3jail."™ This jeopardy to personal liberty cannot

be tolerated, regardless of the purity of motive.



This bill seeks to create a new procedural process in which,
contrary to the existing statutory rules of evidence, hearsay
would be admissible. This is incomprehensible. There is no
rational or reésonable justification for altering the rules of
evidence in mental illness cases. The question that needs to be
asked is "why"? What Jjustification can be offered as to why
evidence inadmissible in a civil case; on a contract, for
personal injury, for damages can be offered in a mental illness
case? Why can evidence inadmissible in a criminal case be
offered in an involuntary committment <case? Is a person
involuntarily committed for psychiatric treatment any Iless
deprived of his 1liberty than a person who commits and is
convicted of a crime? Why then should the rules of evidence be
relaxed? Does it not make greater sense to make more stringent
the evidentiary standards then one's fundamental right to
liberty is at stake?

This 1legislation 1is dangerously eroding the individual's
right to privacy and reasonable expectation of confidentiality
surrounding their treatment for mental disorders. Section 10,
K.S.A. 59-2914(6) provides for "an order of investigation." The
proposed amendment would require an investigation which "shall
inguire into the proposed patient's character, family
relationships and past conduct..."™ The gquestion again occurs,
"why?" Why would you give any court authority the right to
investigate a person's character, family or past conduct? Once
again, the implications for potential abuse of such a process

must be apparent. This amendment fails to state the necessity or
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purpose for such an investigation. It fails to state how such
an investigation will be sued. Of profound concern is the lack
of any mandaté'for confidentiality of such an investigation. It
is obvious that such an investigation into so personal an area of
human affairs, that maintaining an confidentiality would be
impossible. Such a report only compounds the problems created in
allowing the court to accept hearsay. These reports will without
guestion contain a potpouri of conjecture, bias and prejudices
which can not be cross-examined by the patient's counsel because
they appear only in their whispers and innuendo contained in a
report.

My real frustration with this proposal is the failure to
recognize the effectiveness of the existing laws in this area.
Not only the current statues concerning involuntary
hospitalization, but the guardianship statues. The effect of
adopting HB 2050 is to over react to a problem which can be
remedied by a refinement of existing law without the need for
such a radical departure from the status quo. The refinement
process should focus on the segregation between a medical
determination and a factual one. The medical professionals
should be allowed to use their medical jargon and terminology and
the legislature should clarify its goals in the role of the state
in providing mental health treatment for the "mentally disabled"”.

It is not necessary to destroy the objective tests of
"dangerousness to self or others". It is only necessary to
clarify how the state truly desires to deal with the needs of the

mentally disabled and at the same time balance the need for
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protection of the citizens of this state. These are goals which
can be accomplished with a minimal modification of the existing
law. It is not necessary to treat all mentally aisabled persons
as though théy represented threats to our society. It is
necessary to clarify and specify what the state's expectations

are and how those expectations can be accomplished with the least

impairment on the 1liberty of its citizens. However, there

clearly are times in which the state's interest is paramount to
the interest of the individual. Fundamentally, if the person
represents an immediate and present danger to self or others; his
or her liberty should be, in the interst of the society,
restrained for involuntary hospitalization, but only until that
crisis passes. Next, the other consideration is if a person
suffering from a mental disability commits a crime. In that
circumstance, the person's liberty should be impaired, again
until such a time as the community can be assured that person's
disability will not result in further violation of the law. But
these circumstances represent the extremes of persons who are
mentally disabled. The vast majority of the mentally disabled
are neither dangerous not committing crimes. These persons
should not have their liberty impaired as those in extreme
circumstances.

There is an additional area which should be commented
upon in this critique. Section 20 KSA 59-2924(a)(b) which gives
the authority to the Secretary of SRS to "transfer any
involuntary patient from any state psychiatric hospital to any

state institution for the mentally retarded whenever the



secretary considers it in the best interest of the patient.”
This provision completely lacks procedural due process of law.
It does not provide for an opportunity for the patient to be
heard on the qﬁestion of the transfer. It does not provide for
judicial review of the appropriateness, necessity of, accuracy of
the secretary's evaluation of best interest. It seems
fundamentally fair to give even an involuntarily committed person
an opportunity for judicial review of a move from one institution
to another and allow a court to determine whether such a move is
in the best interests of the patient. The drafters of this
statute claim that due process is provided by giving the Court 14
days notice, but two elements of due process are missing; first
notice to the patient and second a opportunity to be heard on the
proposed transfer. The addition of these to elements would allow
for judicial review that such transfer is in fact in the best

interest of the patient.

SPECIFIC RECOMMENDATIONS TO SENATE JUDICIARY COMMITTEE

As mentioned in my critique of H.B. 2050, I believe the
remedy here is one of refinement, not a radical change in focus.
In that regard, I would submit for your consideration the
following analysis. I would recommend that this matter be
referred for interim legislative study and/or referral to
judicial council. However, an outline for such modifications is
hereby submitted. A "Preamble" to the mental health act should

be drafted, setting the tone and purpose. I have prepared the
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following:

PREAMBLE

This Act is intended to acknowledge that from time to time
and in certain circumstances citizens of this state shall become
"mentally disabled". This Act is an attempt to afford such
persons humane, appropriate and effective treatment for such
conditions. This Act assumes that all treatment carried out
pursuant to this Act shall be in the best interests of the
patient and only when medically necessary, not for punitive
motivations.

I believe that the Committee should refer this Bill to
interim study. It has significant constitutional defects, in its
present form specifically in the definition reduction from the
standard of dangerousness and the proposal of New Section 18
which would provide for court committed out-patient treatment. I

would direct the Committee's attention to Colyar v. Third

Judicial Dist. Court, etc., 469 Federal Supplement 424 (1979).

This case outlines the specific constitutional defects discussed
which I believe would render H.B. 2050 unconstitutional if
adopted in its current form.

I would also like to recommend that the Committee review a
law journal from the University of North Carolina Law Review,
entitled "Involuntary Civil Committment: The Dangerousness
Standard and Its Problems," 63 North Carolina Law Review 243
(1984) While I do not agree with all of its conclusions, it

does recommend a compromise on this issue which the Committee may
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want to consider. Specifically, that if the standard is reduced
from dangerousness to one requiring evidence of "substantial risk
of harm" to self or others, then this broad evidentiary standard
should be couhterbalanced by a "beyond a reasonable doubt
standard of proof" that impresses upon the trier of fact that
seriousness of the decision they must make. While I am not
entirely satisfied that this could stand constitution muster, it
would certainly be preferable to the current status of
H.B. 2050. In the final analysis a civil committment involves a
significant and profound curtailment of an individual's liberty.
When such an action is undertaken by the state, it should do so
with caution and adequate safeguard from abuse, misuse or
well-meaning interference with the right of the individual to
make and carry out what is, perhaps, on of the most important
decisions of his life.

I would 1like to recommend that the Committee include in
H.B. 2050, if it is to be adopted, specific statutory guidelines
to the triers of fact as to those things which they should take
into consideration in finding a person in need fo involuntary
treatment. Those considerations should be, but not limited to,
the following: Recent over act or acts; ability without
treatment to control behavior; exercise independent Jjudgment;
make decisions concerning need and type of treatment; harm done
to self or others; serious physical deteriorations; serious
mental deterioration; grossly irrational behavior; history of
combative or self-destructive behavior; ability to understand

consequences of behavior toward self or others; within recent
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past significant harm inflicted or threatened actions in such a
manner to create the risk of substantial or serious bodily harm
to self or others; the probability that such acts or conduct will

be repeated.
I hope these comments have been helpful to you 1in your

deliberations in this matter.

Respectfully Submitted,

WMK~®~

Kenngth M. Carpenter

Attorney at Law
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Mr. Chairman, Members of the Judicliary Committee,
Thank you for allowling me to appear before you.

My name 1s Louls Frydman. I have been on the faculty of Schools
of Social Work for over twenty years and am a licensed specialist
in clinical social work. I have conducted research on psychiatric
hospitalization and psychiatric legislation in the United States
and Europe. I was instrumental, as a member of the Advocates for
Freedom in Mental Health, in the drafting of the 1976 legislative
amendment, known as the Kansas Mental Patients' Rights Act. In
appearing before you today 1 am representing no one but myself.

It would take too long and it wouldn't be very productive for me
to discuss the wvarious provisions of HB 2050, I am not here to
critique this Bill. I am here to try to bury it. It's beyond
salvation.

I regard HB 2050, stripped of its mystifications and illusions,

as an all-out power-grab attempt by SRS institutional managers

who yearn for the good old pre-1976 days when they enJjoyed un-
bridled control, lavish funding, and virtually no need to account
to anyone., After apparently failing to find any mental patients,
or ex-patients, who could be persuaded to sing praises for a bill
such as HB 2050, these administrators have latched on to a group

of relatives of mental patients and somehow succeeded in convincing
them that the only hope for thelr loved ones lles

in stripping them of all their rights and dignity and in handing
them over to the SRS institutional keepers who have a strong track
record of patient abuse, overmedication (drugging?), and oppressive
control, and no record, whatsoever, of helping patients.

I was saddened yesterday to hear a deeply distraught father tell
this Committee about his daughter's two-year long hospitalization
at the Menninger Foundation, about her subsequent transfer to To-
peka State Hospital once her insurance coverage had run out, and
about seeing her repeatedly discharged and re-admitted to this
facility over a five year period till she was no longer willing
to return and there were no sufficient grounds under the current
Kansas law to commit her. I was stunned to hear him lmplore this
Committee to pass HB 2050 so that his daughter could have a chance
to be restored to normal and productive life. If seven years of
voluntary treatment, including two years of continuous very ex-
pensive treatment at the Foundation, has done her no good, how
could anyone expect that indeterminate forced confinement in a
state mental hospital, coercive control of her mind and her body,
and forced administration of dangerous drugs has any chance of
restoring her to normal and productive living? If this is not a
delusion, I don't know what 1s.

It is strange that if a mental patient resists involuntary com-
mitment because he is certain that he will be deprived of his
freedom and dignity without having any reason to expect to be
helped to feel better, he 1s seen as irrational. But when an
SRS Secretary is pushing for passage of a legislatiye amendment
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.hat 1s expected by the Office of the Judiclial Administrator
to result in over 2,000 additional commitments which will cost
the State over a half a million dollars for Jjudiclal expenses
alone, with no evidence whatsoever that such forced treatment
will be effective, he is seen as a capable planner.

But this is not all the Secretary is seeking for his institu-
tional empire. He is also asking for over 250 new staff posi-
tions for our state mental retardation institutions and psy-
chiatric hospitals, costing the state tax-payers a total of well
over four million dollars. As the quid pro quo for these massive
new expenditures the Secretary is offering truly devastating cut-
backs in assistance programs for the very needy, such as 25% re-
duction of all Aid to Dependent Children grants, limiting dental
care to simple extractions, eliminating virtually all prescription
drugs from reimbursement, and totally terminating all psychologi-
cal, optometric, audiological and chiropractic coverage for
adults. Is this a rational trade-off?

To pressure the Legislature into meeting his funding demands,

the Secretary 1ls raising the specter of adverseactions by the
Joint Commission on the Accreditation of Hospitals. Certainly,
our state mental retardation and psychiatric institutions are

in danger of losing their accreditation. But, at least as far

as the state mental hospitals are concerned, the Joint Commission
is much more concerned about the poor quality and effectiveness
of the treatment programs than about supposed staff shortages.

I am enclosing the summaries of findings for the last two accredit-
ation surveys of Topeka State Hospital, the most highly staffed,
the most costly, and, from all indications, the least effective
and most repressive of our four state mental hospitals. No men-
tion is made in these reports of any staff shortages while much
mention is made of deficient staff practices. It's quallty, not
quantity, that counts.

It should thus come as no surprise that none of our state mental
hospitals has ever even made a serious effort to study treatment
effectiveness or even patlient satisfaction. The Secretary has
done evrything in his power to shield his staff and hls programs
from public and legislative scrutiny. He has successfully warded
off all attempts to institute an Ombudsman or a patients' advocacy
program in any of the institutions under his control. His one-
year and five-year plans for program improvement are essentially
public relations gimmicks, old wine in new bottles.

I am calling upon the Kansas Legislature to demand accountability
from SRS institutions before even considering their requests for
additional funding, certainly before considering their requests
for additional power. Kansas psychiatrists, as well as the other
mental health professionals, should make money the old-fashioned
way - they should earn it.

HB 2050 is a needless adventure with awesome potential for harming
mental patients and impairing our democratic way of life. The Bi1ll
raises the specter of totalitarianism that has no place in our so-
ciety. I have looked at the current Soviet Mental Health Act. Its
similarity to HB 2050 is too close for comfort. It frankly scares me.

il
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I am enclosing coples of several articles published in a recent
issue of "Hospital and Community Psychiatry", a publication of

the American Psychiatric Associatlon. Please take a close 1look
at them. And please don't let HB 2050 see the light of day in

the Senate Chamber,

Thank you.



DATES OF SURVEY

March 28 - 31, 1983

ACCREDITATION
DECISION:

JOPEKA. KANSAS

SURVEYORS
A. Brooks Cagle, ACSW

Harold Domres,: M.D.
John Harden, MHA

Your hospital's adult and child/adolescent psychiatric
programs have received a three-year accreditation con-
tingent upon compliance with recomrendations in this report
preceded by the symbol (C) and summarized below:

1.

2.

90

Comprehensive assessments are not conducted in all need
areas on a consistent basis.

Treatment plans are not reflective of the patients
assessed needs and objectives are not specified in terms
of measurable criteria, as previously recommended.

Progress notes do not document implementation of the
treatment plan.

Treatment plan reviews are not reflective of changes in
the patients actual condition.

Discharge summaries are frequently delinquent.

Relative to therapeutice environment, the environment
does not enhance the positive self-irage of patients and
preserve there human dignity.

The written plan for professional services is
incomplete, fragmented, and lacks continuity.

The written plan for patient care monitoring is not
discriptive of activities being conducted, and
documentation is minimal.

Vocational rehabilitation assessments and service are
not documented. )

Failure to achieve compliance with the recommendations pre-
ceded with the symbol (C) may jeopardize your accreditation
status. -
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APA’s Model Law: Hurting
the People It Seeks to Help

Leonard S. Rubenstein,
J.D.

In the view of some patient advo-
cates, APA’s model law excessive-
ly increases psychiatrists’ deci-
sion-making power in commit-
ment proceedings and beightens
the chances of unnecessary com-
mitments by expanding grounds
Jor commitment to include a sub-
stantial-deterioration standard,

Mr. Rubenstein is an attorney
with the Mental Health Law
Project, 2021 L Street, N.W.,
Washington, D.C. 20036.
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incorporating open-ended com-
mitment criteria, and removing
legal safeguards. The model law's
encouragement of bospitalization
is inconsistent with growing evi-
dence that many patients do not
benefit from hospitalization and
obscures the need for greater re-
sources for community care. Fi-
nally, by granting legal immuni-
ty to professionals, the law un-
dercuts its professed desire to pro-
tect patients.

Fifteen years ago, efforts to impose
safeguards on the civil commit-
ment process were part of a cam-
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paign to end long-term hospitaliza-
tion, particularly custodial care in
frightful and inhumane institu-
tions. Since then, the context in
which we debate civil commitment
has changed. Naive expectations
about transition to community
treatment have been crushed.
States continue to channel their
funds into large institutions, leav-
ing chronic patients on the streets
without housing, treatment, or
support. Reinstitutionalization has
become politically fashionable.

In the midst of this crisis, the
American Psychiatric Association
has published its model law on civil
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commitment (1,2). According to
its exegetes, attorney Clifford
Stromberg and psychiatrist Alan
Stone (1), the law represents an
effort to address the new genera-
tion of mental health problems,
particularly the “social disaster” in
which “severely mentally ill people

ignored by current commit-
ment laws and abandoned by the
mental health system . . . roam the
streets aimlessly and wichout
hope.”

The mission is large, and APA’s
proposals are ambitious. Unfortu-
nately adoption of APA’s stan-
dards by the states might well exac-
erbate the social disaster. Al-
though the law takes a strong stand
against custodial confinement, it
encourages institutional care rath-
er than the development of the
community resources that patients
so badly need. It undermines the
fairness of the civil commitment
process by stripping away legal
safeguards. And it prevents redress
for wrongs done in institutions.
The likely result is to hurt the very
people APA hopes to help.

Grounds for

commitment

The substantial-deterioration
standard. The centerpiece of the
model law is a proposal for more
institutional treatment on parens
patriae grounds. Over the past 20
years, there have emerged two
grounds for parens patriae commit-
ment of individuals with severe
mental illness: dangerousness to
self and inability to care for one’s
basic needs (gravely disabled). The
APA now suggests a third grounds
for parens patriae commitment: the
likelihood that a person will suffer
substantial deterioration in mental
or physical functioning. To be
committed on this basis, the indi-
vidual, due to a severe mental jll-
ness (roughly defined as a psychot-
ic disorder), must be likely to suf-
fer or continue to suffer “severe
and abnormal mental, emotional,
or physical distress” associated
with a substanrial deterioration of
prior ability to function indepen-
dently. The definition of substan-
tial deterioration also includes im-
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Obtaining Copies
of the Model Law

The Model State Law on Civil
Commitment of the Mentally Ill,
with extensive commentary, was
published in the Summer 1983 is-
sue of the Harvard Journal on Leg-
tslation. A limited number of re-
prints of the article are available
free from Linda Hughes, Division
of Government Relations, Ameri-
can Psychiatric Association, 1400
K Street, N.W., Washington, D.C.
20005.

Copies of the Summer 1983 is-
sue of the Harvard Journal on Legis-
lation may be obrained from Fred
B. Rothman & Company, 10368
West Centennial Road, Littleton,
Colorado 80127. The cost is $7.50

per copy.

pairment of judgment, reason, or
behavior, but this element is re-
dundant because it is a part of the
definition of mental disorder.

I agree with the law’s drafters
that the substantial-deterioration
standard would increase the num-
ber of parens patriae commitments.
Two questions, however, must be
asked: is it workable as law, and is
it good policy? It is neither.

An unworkable standard. The
standard’s difficulties begin with its
extremely broad and ultimately in-
coherent criteria. In developing
this standard, the drafters seem to
have had in mind the chronic pa-
tient who experiences a psychotic
episode, severely decompensates,
and needs immediate intervention.
But according to what the model
law actually says, the section could
apply equally to someone with a
chronic psychotic disorder who
suffers severe distress and deterio-
ration in functioning to the point
where he is unable to do high-
stress work but otherwise is able to
function appropriately. By apply-
ing a standard that uses only the
person’s prior functioning as a
benchmark, the law permits com-
mitment of anyone with a serious
mental disorder that has worsened.
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The imprecision of the standard
not only would lead to more com-
mitments but would frustrate con-
sistent application.

The substantial-deterioration
standard, because of its relativity,
is virtually impossible to apply fair-
ly after the first few days of com-
mitment. For example, at the hear-
ing to determine whether the per-
son meets the commitment
standard, which occurs after the
patient has been hospirtalized for
up to two, six, or 15 weeks, the
court must determine whether the
patient has “substantially deterio-
rated.” But how is the deteriora-
tion to be measured? If the com-
parison is between behavior before
the episode that triggered the com-
mitment process and behavior at
the time of initial hospitalization,
the law becomes a sham, for it
would permit open-ended commit-
ment based on the patient’s past,
not present, condition. If the pa-
tient’s behavior at the time of ini-
tial commitment is compared to his
present behavior, which at least is
not deteriorating because the pa-
tient presumably is under treat-
ment, the standard would almost
always be irrelevant. The drafters
of the law, though, clearly intend-
ed the deterioration standard to
apply throughout the patient’s hos-
pitalization, since it is the vehicle
for extending compelled institu-
tional treatment. What measure of
deterioration, then, would a court
apply when confronted with this
standard?

To give any meaning to the stan-
dard, the court would be tempted
to interpret the standard not as
requiring evidence of deteriora-
tion, but as permitting a prediction
that without continued treatment
the patient might get worse. The
latter standard is even more open-
ended, speculative, and overinclu-
sive than the former.

The substantial-derterioration
standard emerges as a 1980s ver-
sion of the rejected in-need-of-
treatment standard. Alcthough
Stromberg and Stone (1) argue
that the model law moves away
from complete medical discretion,
it 1s hard to see how the standard
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imposes any real limitations on the
discretion of psychiatrists. Virtual-
ly all chronic patients will periodi-
cally get worse and thus will meet
this criterion with some frequency;
the model law allows the psychia-
trist to decide, without reference
to concrete standards, which of
those patients should be commit-
ted.

The additional criteria for invol-
untary commitment included in
the model law, moreover, are not
likely to be effective in preventing
improper commitments. The mod-
el law presents them as a checklist
that seems designed to assure that
some psychiatric judgment has
been exercised. The list of criteria

- includes evidence of refusal of vol-

untary admission for treatment and
a reasonable prospect that the per-
son is treatable at or through the
facility. These criteria are salutary
guideposts for preventing mere
custodial confinement, but they
are unlikely, except in a few cases,
to change outcomes compared
with present practices.

The only criterion that might
make a real difference, inability to
make an informed decision about
treatment, is so loosely defined
that it invites the trap Stromberg
and Stone (1) identify—reasoning
backward from disagreement with
the patient’s decision to an infer-
ence of the patient’s incompe-
tence. Thus while 1 agree with
Stromberg and Stone that this cri-
terion is novel, I believe it is un-
likely to separate patients who are
appropriate for involuntary com-
mitment from those who are not.
Moreover, the most obvious safe-
guard against improper commit-
ment, a judicial order for outpa-
tient treatment, is nowhere to be
found in the model law.

Lack of justification. It is ap-
parent that the law’s open-ended
criteria will lead to institutional
treatment of more people, to more
unnecessary or counterproductive
confinements, and to more point-
less infringements on individual
liberty. APA can justify those costs
only by demonstrating that more
commitments are necessary and
desirable as a matter of social poli-
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cy. But the only justification
Stromberg and Stone (1) offer is
“hope” for those “desperately in
need of treatment.” Providing
treatment to those who need itis a
laudable goal, but Stromberg and
Stone fail to show that the model
law is likely to make appropriate
treatment available to chronic
mentally ill people who inhabit

Moreover, the most
obvious safeguard
against improper
commitment, a judicial
order for outpatient
treatment, is

nowhere to be found
in the model law.

shelters, doorways, and streets.

In the first place, there is little
evidence thar current commitment
laws, at least those in the two-
thirds of the states with some ver-
sion of a gravely-disabled standard,
preclude institutional treatment of
individuals considered by the
drafters to require it.

Indeed, Stromberg and Stone
(1) themselves concede that the
broad gravely-disabled standard in
the model law—the individual’s in-
ability to provide for some of his
basic needs—would cover a home-
less mentally ill “bag lady.” Evi-
dence shows that the number of
admissions of chronic schizophren-
ics, precisely the group for which
the model law expresses most con-
cern, is rising in state hospitals (3—
5). Moreover there is little evi-
dence that strict commitment stan-
dards have caused a substantial
number of people not to be admit-
ted for treatment. Other factors,
such as lack of available beds and
medical decisions not to treat, have
probably played a larger role (6).
Accordingly, the principal argu-
ment Stromberg and Stone offer
for establishing the substantial-de-
terioration standard does not hold
up.

Second, the model law is based
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on the notion that the avenue of
hope is short-term hospitalization.
While acute care is useful for many
patients, there is increasing evi-
dence that for other patients short-
term hospital treatment is not pro-
ductive or helpful (7,8). Despite
somewhat sketchy data, empirical
studies have shown that with some
exceptions, alternative programs
for chronic patients, including in-
novative mobile treatment centers,
emergency homes, and crisis reso-
lution units, are often more effec-
tive in treating and rehabilitating
patients than are hospitals (9—13).
Indeed, one study of homeless in-
dividuals living at a temporary
emergency shelter found that al-
though 84 percent of subjects
were diagnosed as mentally ill, the
vast majority of them were placed
in settings other than hospitals
(13). Based on these data, one
would expect that a model law
would follow efforts to develop
clinical standards narrowly tailored
to those situations in which hospi-
talization is likely to help (14,15),
not the open-ended standard
found in the APA model law.
Finally, short-term institutional
confinement will not provide the
homeless with homes or the long-
term community resources they
need. After a hospitalization, the
individual will still need housing,
money, and outpatient treatment.
No civil commitment law will
eliminate these needs unless it pro-
poses lifetime hospitalization
(13,16-18). _
Stromberg and Stone (1) chus
have failed to identify any need for
vastly expanding the scope of civil
commitment. Nor have they con-
sidered the implications of the
model law. Throughout the history
of deinstitutionalization, state hos-
pitals have tended to siphon off
vast resources even though many
patients have been discharged; this
outcome has been to the detriment
of community-based services
(19,20). It is naive to expect a law
that encourages families and thera-
pists to seek commitment, thereby
expanding the size and operating
costs of state institutions, not to
stifle financial and political interest
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in ‘alternatives to hospitalization.
And patients would suffer most.

The absence of

fair procedures

Psychiatrists often complain that
civil commitment procedures
amount to time-consuming and in-
convenient hurdles that must be
jumped before their patients can
receive the treatment they need.
Commitment procedures, though,
must be designed for hard cases as
well as easy ones, for cases in
which a person’s past behavior is in
dispute or in which medical judg-
ments are subject to question. The
clinician’s goal, after all, is not just
treatment, but compelled treat-
ment.. Therefore accomplishing
the goal ought to be done in a way
that is likely to resolve those dis-
putes fairly. That is what due proc-
ess of law is all about.

The APA has been remarkably
successful recently in persuading
the courts to equate due process of
law with the exercise of medical
judgment (21-23). The model law
reflects the same orientation but
carries it another step by granting
psychiatrists the power to make
decisions at all critical points in the
commitment process and by trun-
cating commitment procedures.
The model law does not even re-
quire a judicial imprimarur as to
the existence of probable cause for
commitment for a full five days
after emergency detention. At that
hearing, the patient has no right to
appointed counsel, and no set rules
apply. When no emergency exists,
the mere filing of a petition for
commitment automatically triggers
an order for a psychiatric examina-
tion. Even in a formal civil commit-
ment hearing, there is no explicit
right to cross-examine, to subpoe-
na witnesses, or to rely on rules of
evidence or traditional witness
privileges.

One does not have to be a
staunch civil libertarian to find
these proposals disturbing and
contrary to this society’s deeply
held values. Take, for example, the
mandatory psychiatric examination
that follows the filing of a petition.
One cannot obtain a court order to
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repossess a stereo or a refrigerator
simply by filing a claim for nonpay-
ment; a judicial officer is required
to make some determination con-
cerning the facts (24-26). But sup-
pose I have a dispute with my
neighbor about a borrowed lawn-
mower and he thinks in good faith
that I am acting irrationally and
need psychiatric help. He goes to
the courthouse and files a petition.
The court automartically issues an
order compelling me to undergo a
psychiatric examination without
reviewing the facts or particulars of
the petition. According to Strom-
berg and Stone (1), the law pro-
tects against “unwarranted, med-
dlesome, or ill-motivated peti-
tions” by allowing a person to
submit a report by his own psychi-
atrist (Sec. 6.B.2.). That provision
is small comfort to a person sub-
ject to such an order.

Consider, too, the reality of the
hearing on emergency evaluation.
The person has already been hos-
pitalized for five days. He is proba-
bly on medication and may feel
angry, resentful, and isolated from
his community; he has no lawyer.
Hospital representatives present
his records and explain why he
should be committed. According
to Stromberg and Stone, “In this
informal inquiry the court should
engage in dialogue with the parties
to learn the key facts bearing on
probable cause.” The problem is
that in this setting the perspective
least likely to be heard and given
any credence is the patient’s.

Other examples of the unfair-
ness of hearing procedures
abound. Evidentiary rules tradi-
tionally used to resolve disputes
are lacking because, as Stromberg
and Stone (1) explain in their com-
mentary, “The ritualistic importing
of these rules into the civil com-
mitment process in recent years
has ignored the fact that civil com-
mitment has different goals, differ-
ent substantive standards, and dif-
ferent rules from the criminal
process.” The rules of evidence
that have been discarded, howev-
er, have nothing to do with stan-
dards, results, or goals, nor do they
derive from the criminal process.
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‘and expert opinions) because it

They create a fair means of elicit-
ing and deciding facts, while limit-
ing intrusion into a person’s life.
For example, the rule against
hearsay evidence, which has been
eliminated, was developed and has
been maintained in civil law (along
with appropriate exceptions, in-
cluding ones for medical records

serves an important function: safe-
guarding the truth. A psychiatrist
subject to a malpractice or discipli-
nary proceeding would rightly in-
voke the hearsay rule to prevent,
for example, a patient from testify-
ing that the doctor’s secretary said
that he was drunk when treating
the patient. Surely the doctor
would demand that any evidence
of his drunkenness come from the
secretary who claimed direct
knowledge of it, and who could be
cross-examined to ascertain the ac-
curacy and truth of the testimony.
The drafters do not explain why
individuals who may be compelled
to receive inpatient treatment
should have less.

There are other flaws in the law
too. The model law takes the phy-
sician out of the role of caregiver
and casts him as judge. The psychi-
atrist is called upon not only to
offer clinical judgment but also to
determine whether a person be-
haved as alleged in a petition and
who is telling the truth. Psychia-
trists have often complained bitter-
ly- that the legal system has re-
moved them from their accus-
tomed roles of treater and healer
(27). The model law, though,
thrusts psychiatrists into the very
role that they claim to abhor: gate-
keepers of the institutions.

Finally, there is a question of the
law’s legitimacy. Regardless of the
motivations of the parties involved
and the inconvenience of the proc-
ess, a free society loses something
of great value in the absence of
independent safeguards for some-
one whose liberty is at stake. The
work of the therapist, providing
treatment, will not be impeded by
a fair commitment process, even if
it is a nuisance. Indeed, by forcing
out additional facts, suggesting al-
ternatives to institutionalization,
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and assuring that the patient’s
viewpoint is fully aired, a fair com-
mitment process will often en-
hance the therapist’s goal. It is too
bad the model law does not reflect
these values.

Professional immunity

For an outsider, it is tempting to
view the model law as a guild prod-
uct, written simply to reduce soci-
ety’s control over psychiatric deci-
sions. I have tried to resist that
temptation, trying instead to ana-
lyze the proposals on their merits.
But one provision of the model
law, the extraordinary immunity
granted professionals in all facets
of institutional care, has made me
suspicious. Measured by the stan-
dard Stromberg and Stone (1)
themselves impose, that of “tran-
scending the polemical debate be-
tween proponents of medical dis-
cretion and the legal activists who
see civil liberties as the ultimate
good,” the model law is certainly a
failure.

It contains a litany of patients’
rights within the institution: the
right to treatment, to a review of
drug therapy and its side effects
(though no right to refuse medica-
tion), to a healthful and humane
environment, to receive visitors, to
be free of compulsory labor, to be
free of corporal punishment, and
so forth. However, these rights are
meaningless unless they are en-
forceable. Stromberg and Stone
(1) acknowledge that enforcement
of such rights through suits for
malpractice, for other acts of negli-
gence, or for constitutional viola-
tions should not be deterred by
special immunity rules. Yet that is
precisely what the model law does.
It insulates physicians and all other
employees of a treatment facility
from liability for all “acts or omis-
sions” relating to “admission, eval-
uation, care, and treatment” unless
they are guilty of “willful miscon-
duct” or “gross negligence,” stan-
dards that are almost impossible to
prove.

This immunity provision under-
cuts all of the law’s rhetoric about
the patient’s protection against ar-
bitrary treatment, overmedication,
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and even filth, suggesting that the
concern of the model law is not the
patient but the doctor. Stromberg
and Stone assure us that the model
law is not “an effort to advance the
narrow interests of psychiatry.”
But in insulating the worst practi-
tioners and worst institutions from
liability, in derogating patients’
due process protections, and in
vastly expanding the grounds for
compulsory hospitalization with-
out any coherent justification, the
law seems to serve no other inter-
est. Society must face up to its
responsibility to provide decent
and humane treatment for those
afflicted with chronic mental disor-
ders, but the model law, if adopted
by the states, is likely to impede
progress toward that goal.
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Implications of Need-for-Treatment

Laws: A Study of Washington
State’s Involuntary Treatment Act

Mary L. Durham, Ph.D.

In 1979 the State of Washington
revised its civil commitment law
to make it easier to hospitalize
patients in need of care but not
imminently dangerous to them-
selves or others. To assess the im-
pact of the law, the author stud-
ied commitment patterns in
Washington for two-year periods
before and after the revised law
went into effect. Results indicate
that the number of involuntary
commitments increased substan-
tially after the law was revised,

Dr. Durham is associate director
of the Center for Health Studies
at Group Health Cooperative of
Puget Sound in Seattle and as-
sistant professor of health serv-
ices at the University of Wash-
ington in Seattle. Address corre-
spondence to her at Group
Health Cooperative, 200 15th
Avenue East, Seattle, Washing-
ton 98112. This research was
supported in part by grant RO1
MH36220-01 from the Center
for Studies on Antisocial and
Violent Behavior of the Nation-
al Insticute of Mental Health.
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and the commitments were more
likely to be based on grave dis-
ability rather than on dangerous-
ness even if patients bad engaged
in violent behavior. However, the
mental bhealth system did not ex-
pand sufficiently to meet the
needs of the increased patient
population. Implications of
Washington's experience for
states considering passage of
need-for-treatment legislation
are discussed.

In 1979, six years after the passage
of narrow civil commitment stan-
dards based on dangerousness,
Washington State implemented
civil commitment legislation that
represented a return to broader
criteria emphasizing the need for
treatment. Washington was one of
the first states to make it easier to
hospitalize patients in need of care
but not imminently dangerous to
themselves or others.

This article will discuss the
Washington law and its similarities
to the American Psychiatric Asso-
ciation’s Model State Law on Civil
Commitment of the Mentally IIL
Resules of a study of the effects of
Washington’s 1979 law will be pre-
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sented, and, based on the similar-
ities between the 1979 law and
APA’s model law, implications for
the passage of state laws emphasiz-
ing need for treatment will be dis-
cussed.

Washington’s civil
commitment law

Before 1973 Washington State civ-
il commitment law allowed com-
mitment of almost anyone be-
lieved by two physicians to be
mentally ill and in need of care and
treatment. In 1973 Washington
passed the Involuntary Treatment
Act, which was lauded as a civil
libertarian model for commitment
(1). The 1973 law limited commit-
ment to an individual who “as a
result of a mental disorder pre-
sents a likelihood of serious harm
to others or himself or is gravely
disabled” (2). “Likelihood of seri-
ous harm” was defined as behavior
that threatened or attempted harm
to self or others. Grave disability
was defined as a “condition in
which a person, as a result of a
mental disorder, is in danger of
serious physical harm resulting
from a failure to provide for his
essential human needs” (3). Com-
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mitment was not to be authorized
if an individual could live outside
an institution on his own or with
the support of family or friends.
The 1973 law also removed de-
struction of property as behavior
for which a person might be invol-
untarily committed.

Following passage of the 1973
Involuntary Treatment Act, nu-
merous groups attempted to revise
and expand civil commitment au-
thority. In contacts with legislators
and the press, family and profes-
sional groups expressed their frus-
tration at being unable to commit
family members or clients to men-
tal hospitals.

In 1978 a wealthy Seattle couple
was killed by their 23-year-old
next-door neighbor, who had only
hours before been denied volun-
tary admission to a state mental
hospital. The publicity surround-
ing the man’s arrest and trial fo-
cused considerable attention on
the difficulty the family had had in
obtaining mental health services
for their son. Public outcry over
the murders applied pressure to
legislators, who already had been
considering broadening involun-
tary commitment authority.

In September 1979 the revised
Involuntary Treatment Act went
into effect. Although the 1979 act
aimed to accomplish the same pur-
poses as and to reaffirm the 1973
act, the criteria for commitment
were broadened. The definition of
gravely disabled was expanded, the
destruction of property was rein-
troduced into the definition of
likely to cause serious harm, spe-
cific conditions were provided for
revoking conditional release, and
spouses were allowed to testify
against a person whose detention
was sought.

It is important to note that the
stringent procedural criteria estab-
lished in the 1973 law to end in-
definite commitments and shorten
the length of hospital stays were
maintained in the 1979 act. These
criteria defined conditions under
which 72-hour evaluation periods
might occur followed, where ap-
propriate, by commitments for 14
days and 90 days (both of which
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were nonrenewable) and for 180
days (which was renewable). Due
process guarantees also remained
unchanged.

Similarities to

APA’s model law

The most striking similarity be-
tween the Involuntary Treatment
Act of 1979 and APA’s model law
is the intention of both to facilitate
the commitment of community
members who are believed to be in
need of care and treatment. In
addition to commitments based on
dangerousness to self or others,
both statutes allow commitments
of individuals who cannot function
independently in the community
or who manifest deterioration of
their physical or mental function-
ing. But Washington law focuses
on commitment because of severe
deterioration in mental function-
ing.

By expanding the definition of
grave disability beyond commit-
ment of persons who could not
minimally satisfy “basic human
needs” to those not satisfying “hu-
man needs of health and safety,”
Washington broadened its com-
mitment authority. After 1979
families who had been able to sus-
tain a patient’s physical safety
could claim that the mentally im-
paired person’s essential health
and safety needs could not be met
outside a hospiral.

Commitment of a client whose
condition is deteriorating has been
included in both statutes to ad-
dress the problem of patients who
function adequately in the commu-
nity for short periods of time, gen-
erally 60 to 90 days, but who
quickly deteriorate once they stop
taking prescribed medications.
Such a provision enhances the abil-
ity of family members and profes-
sionals to arrange for commitment
before patients “hit botcom.”

Study methodology

Dara for the study were drawn
from two sources for the period
between September 1977, two
years before the Involuntary
Treatment Act went into effect,
and September 1981, two years
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after the act went into effect. One
source was a computerized data
base consisting of all clients admit-
ted to state mental hospitals. It
contained information on each cli-
ent’s demographic characteristics,
diagnoses, and admission and dis-
charge history.

The second source of data was
3,750 individual client records ran-
domly selected from the offices of
involuntary commitment in two of
Washington’s largest counties:
King County, which is predomi-
nantly Seattle, and Pierce County,
which is predominantly Tacoma.
From the individual client records,
research staff compiled detailed in-
formation for a total of 8,100 re-
ferrals to the involuntary system,
including 3,900 commitments.

Results

Commitment rate. Rubenstein (5)
has noted that commitment criteria
like those in APA’s model law will
inevitably result in more involun-
tary detentions. While an increase
in the commitment rate may not be
expressed as the legislative intent,
need-for-treatment statutes do im-
ply growth in the involuntary sys-
tem. Legislation is intended to ad-
dress treatment needs of commu-
nity residents who have fallen
through the cracks of more nar-
row, dangerousness-oriented com-
mirment criteria. Unless types of
patients who have been committed
in the past are excluded from de-
rention, such as patients who are
dangerous but untreatable, the sys-
tem will most likely grow unless
mental hospitals are already filled
to capacity and are unable to ab-
sorb additional clients.

Analysis of Washington State
mental hospital admissions and dis-
charges before and after imple-
mentation of the 1979 act indicat-
ed that involunrary admissions be-
gan to increase a full year before
the law formally went inro effect,
suggesting a strong anticipation ef-
fect. An abrupt 45.2 percent state-
wide increase in involuntary com-
mitments to state hospitals oc-
curred in the four months after the
act became law. In the year follow-
ing the legal change, the absolute
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numper of involuntary admissions
increased by 91 percent.

It also appears that the abrupt
increase in involuntary commit-
ments immediately following im-
plementation of the act cannot be
atrributed to acceleration of a “re-
volving door” of rapid admission,
discharge, and readmission. Read-
missions increased by less than 7
percent in the year between Sep-
tember 1979 and September 1980.
However, first-time admissions
rose from 47.3 to 63.2 percent of
total admissions, and involuntary
commitment of patients previously
admitted voluntarily increased
from 25.1 t0 41.7 percent. Clearly,
some of the increase in involuntary
commitments is ateributable to for-
mer voluntary patients who were
readmitted on an involuntary basis.

Voluntary versus involuntary
admissions. The increased com-
mitment rate that resulted from
the Involuntary Treatment Act of
1979 practically overwhelmed the
mental health resources available
in Washingron. Staffing and bed
space did not expand sufficiently to
accommodate the influx of patients
into the involuntary system (6).

Although Washington law en-
courages voluntary treatment
whenever possible (7), state hospi-
tals are not required to admit pa-
tients seeking voluntary mental
health services. Lack of sufficient
bed space therefore forced hospi-
tals to give preference to involun-
tary patients.

The computerized data base of
clients admitted to state mental
hospitals indicated that as involun-
tary admissions increased follow-
ing implementation of the law, vol-
untary admissions showed a con-
commitant but not offsetting
decline. Two years before the act
became effective, voluntary admis-
sions accounted for half of all ad-
missions to state mental institu-
tions; by the middle of 1980, vol-
untary admissions accounted for
21 percent of total admissions.

Parens patriae. As a result of
the expansion of commitment au-
thority based on need for treat-
ment, Washington State shifted
from a system dominated by dan-
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gerousness criteria to a Ssystem
dominated by parens patriae crite-
ria. Unlike APA’s model law,
Washington law does not require
that the patient have a treatable
condition or lack the capacity to
make an informed treatment deci-
sion.

As indicated by the individual
client records from King and
Pierce Counties, before 1979
grave disability held a slim lead as
the criterion most often used for
commitment. Following imple-
mentation of the revised Involun-
tary Treatment Act, use of the
grave-disability criterion dramati-
cally increased, accounrting for
three out of every four commit-
ments by 1981. The use of danger-

ousness to others and dangerous-
ness to self as the basis for deten-

tion decreased, involving only 29.7
percent and 25.7 percent of com-
mitments, respectively.

Between 1977 and 1981 we also
observed a growing tendency for
mental health professionals to use
the grave-disability criterion as the
commitment authority for clients
who engaged in violent behavior.
Mental health professionals are not
limited to using only a single type

of commitment authority for de-’

tention. In 1977 danger to others
was used as the commitment au-
thority for 79 percent of cases in-
volving violent behavior, and grave
disability was used for 32.5 per-
cent of such cases. By 1981 the
grave-disability criterion was used
for 65.1 percent of cases involving
violent behavior and the danger-
ousness-to-others criterion was
used for 0.7 percent of these cas-
es. Our findings suggest that in
Washington State patients were
more likely to be admitted or re-
admitted as gravely disabled than
dangerous even if they had en-
gaged in violent behavior.

Conclusions

Revision of Washington State civil
commitment statutes to aCCOMMO-
date a need-for-trearment ap-
proach to detention had several
anticipated and unanticipated re-
sults. Commitment on the basis of
grave disability was strengthened
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and the number of commitments
increased. The mental health sys-
tem was flooded with involuntary
clients beyond its capacity to tend
to their needs. In addition, volun-
tary patients—believed to be more -
receptive and amenable to mental
health treatment—became only a
small proportion of those who
were admitted to state treatment
facilities.

Many of the unintended conse-
quences of the Involuntary Treat-
ment Act might have been avoided
by coordinating the expansion of
commitment authority with a
greater availability of resources to
the mental health system. Since
mental health resources are rarely
if ever available in the quantity and
quality needed, states adopting
legislation patterned after APA’s
model law should carefully consid-
er the direct and indirect conse-
quences of decisions that affect the
supply and demand of mental
health services.
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APA’s Model Commitment Law and the
Need for Better Mental Health Services

Jack Zusman, M.D.

The author commends the Amer;-
can Psychiatric Association’s
model law on civil commitment
as a practical document that is
symbolic of psychiatry's concern
about the quality of public men-
tal health services. However, he
believes that even the most pro-
gressive mental health laws bave
done little to ensure better or
more responsive delivery of psy-
chiatric services. Their effective-
ness has been hampered by states’
failure to provide funds Sfor ade-
quate services, lax interpretation
and application of their provi-
sions, and increasingly bureau-
cratic procedures resulting in im-
personal treatment of patients.
The author would strengthen the
model law's section on patient
advocacy, giving greater autono-
my to advocates, and would ex-
tend legal authority for commit-
ment to psychologists meeting
specific qualifications.

I'am very pleased t0 see the publi-
cation of the American Psychiatric
Association’s model commitment
law (1). Development of a model
law is a good way for experts in a
field to share their wisdom with
the legislators and citizens of each
state. The model law represents
the work and consultation of many
individuals of varying interests and
opinions. It incorporates much of

Dr. Zusman is professor of psy-
chiatry at the University of
South Florida and director of
the Florida Mental Health Insti-
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Tampa, Florida 33612.
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the latest thinking of both clini-
cians and civil libertarians, two
groups who are knowledgeable
about inadequacies in existing
commitment laws and who have
taken the lead in criticizing those
laws. Many elements of the model
law have previously proven them-
selves as part of the mental health
statutes of various states. In my
opinion, the law will work and
work well.

Bur having granted that the de-
velopment of the model commit-
ment law is an important and posi-
tive step, I admit that I am not sure
how much good it will do in the
long run. In this paper, I explain
some of my doubts about the use-
fulness of mental health laws in
general in improving services and
the usefulness of the model law in
particular. I view the issues from
the perspective of a user of pro-
gressive mental health laws in New
York, California, and Florida. The
experiences of these states with
their laws suggest what the model
law’s practical effects will be.

Practical strengths

The detail in which the model law
was drafted indicates thar it is in-
tended to be a practical document.
For example, a very important but
often neglected problem for indi-
viduals who are involuntarily hos-
pitalized unexpectedly is the care
of their property until they return
home. Thus Section 4.A.3. deals
with this problem by requiring the
police officer involved to take
steps to protect the property.

As another example, the model
law does not assume—as many
laws have in the past—that an indi-
vidual either is or is not mentally il
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and that the differentiation can be
made easily by an expert. Instead
the law is responsive to the diffi-
culty of the decision by specifying
what level of certainty must be
attained at specific steps of the
commitment process; probable
cause is required at some points,
clear and convincing evidence at
others. The Supreme Court’s em-
phasis on the need for such speci-
ficity has been instrumental in this
development.

The drafters of the model law
have recognized California’s prob-
lems with its 72-hour initial evalua-
tion period and thus they have
incorporated a 14-day evaluation
period instead. The model law also
reflects recognition that involun-
tary hospirtalization does not neces-
sarily mean inability to make deci-
sions or loss of any legal rights.
The law specifies that psychiatric
treatment can be given under cer-
tain conditions without consent
but that nonpsychiatric medical
treatment can be given only with
consent or through the use of oth-
er appropriate legal procedures.
Each of the practical features I
have mentioned is an indication of
the sensitivity and experience of
the clinicians and legal administra-
tors who participated in the draft-
ing process.

Symbolic significance

The model law and the work that
weft into it are very positive sym-
bols of the concern of the psychiat-
ric profession with delivery and
quality of public mental health
services. Expressions of this con-
cern have been all too few in re-
cent years, given the deteriorating
state of public psychiatric services
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and the nationwide attention that
APA can command. As the nation-
al group representing the “senior”
mental health service profession,
APA has an obligation to monitor
and express its concern about the
conditions under which patients
are treated. Such activities can only
increase public respect for psychia-
try and for all the mental health
professions. APA needs to make
clear dramatically and repeatedly
that its concerns are far wider than
the economic well-being of its
members.

In a less positive symbolic sense,

- a state mental health law repre-

sents only the care a state claims to
hope to provide and the way in
which it hopes to provide that care.
But mental health laws do not pro-
vide funding or create the service
units necessary to comply with the
law. Merely passing a very for-
ward-looking mental health law—
but doing no more—is a very easy
way for a state to claim to be
aiming for the best care while
spending no more than a fraction
of what the best care would cost. It
can take credit for having good
intentions while being fairly cer-
tain that few if any challengers will
ask what its intentions really are.

Impact on services
Even when a state government ac-
tually intends to improve services
in part through an effective, mod-
ern mental health law, the law may
not accomplish what its authors
and legislators have envisioned. A
mental health law is not a plan for
delivering services nor does it ex-
ert a very specific influence over
the way patients are hospitalized.
My experience suggests that no
matter how clear or detailed a law
is, judges, police, attorneys, and
bureaucrats often ignore or have
no knowledge of its fine points.
These officials, especially judges,
who are often not accountable to
anyone, routinely do what they
think is best for the patient or what
they think the law intends without
regard to what the law really says.
This laxity is illustrated by Flori-
da’s mental health law, the Baker
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Act, which until 1984 did not pro-
vide for involuntary admission of
suicidal individuals. To a student
of mental health laws, that was a
glaring omission. Yet in practice,
the pattern of involuntary admis-
sions in Florida seemed to be
about the same as in states where
danger to self was a cause for invol-
untary hospitalization. Regardless
of what the drafters of the Baker
Act intended (or at least what they
wrote), the law was applied in a
common-sense manner. Even the
brochure published by the Florida
Mental Health Association on the
provisions of the Baker Act stated
incorrectly that a patient’s being
“likely to injure himself” was a
criterion for involuntary admis-
sion.

Similarly, requirements that the
least restrictive treatment alterna-
tive be used or that patients be
examined promptly after admis-
sion have often not been strictly
adhered to in cities and towns far
removed from the state capitals.
No one should assume that by
passing a law, states can effect radi-
cal changes in the quality of care or
the means by which care is provid-
ed. Monitoring and enforcing
mental health laws are a low priori-
ty for most states. Most individuals
whose care is affected by mental
health laws do not have the inter-
est or the money to sue over ap-
parent violations of their rights.
And because there are not large
numbers of attorneys expert in
mental health law, a potential liti-
gant cannot easily find a competent
lawyer to take his case, let alone
one who is both competent and
willing to work for little or no
payment.

Application in

the real world

Several factors will affect the appli-
cation of the law in the real world.
First, although teasing out the sub-
tle meanings of a law is bread and
butter for attorneys and judges,
my experience has been that the
subtleties are lost when the law is
applied in the community. Particu-
larly in mental health law, few cas-
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es reach-the appellate level where
the law’s intricacies are examined.

Furthermore, laws related to
broad community interests should
be written very generally to en-
compass a multitude of situations
and to balance a wide variety of
concerns. Mental health laws must
address not only the welfare of the
mentally ill but also the welfare of
those who appear to be mentally ill
but actually are not and those mis-
takenly incarcerated as mentally ill;
the welfare of the families of the
mentally ill; the welfare of the
members of the community who
may be endangered or annoyed by
the mentally ill; the welfare of the
state’s taxpayers who will have to
support the service system; and the
welfare of the individuals em-
ployed within the service system
whose income and well-being are
at stake.

It should be self-evident that no
law can ensure the right outcome
for everyone involved in every sit-
uation. That dissatisfied parties
complain about a law, quote horror
stories about its results—such as
allowing persons to “die with their
rights on”—or declare that a law is
useless is par for the course. In-
deed my own opinion is that we
should not search for the best law,
but rather for the one that is the
least harmful to the interests of the
most people.

Second, although mental health
laws are necessary, their applica-
tion begins an inevitably damaging
chain of events. To deal with large
numbers of people affected by the
law, states resort to high-volume,
low-cost bureaucracies. The bu-
reaucracies treat people imperson-
ally, as numbers to be processed as
efficiently as possible. Efficiency
means that individual needs, pref-
erences, and feelings are ignored,
which can be seriously damaging to
persons made  fragile by mental
illness.

Finally, laws do not ensure ade-
quate care, as illustrated by the
application of the Lanterman-Pe-
tris-Short Act, one of the most
modern mental health laws for its
ume, in Los Angeles County, one

979

availl




of the richest counties in one of
the richest states in the country. I
can unequivocally state that under
that law during the seven years
(1975 o 1982) 1 worked in Los
Angeles, the average care provided
by public mental health services
did not attain the quality that any
of us would want for ourselves or
members of our families. Facilities
were overcrowded, regimented,
noisy, dirty, and understaffed. Sal-
aries paid the top professionals
were too low to command their
full interest and commitment, and
psychiatric staff often viewed their
public service positions as step-
ping-stones to something else or as
income supplements that would no
longer be needed when private
practices expanded sufficiently.

Patient advocacy

In practice, then, one of our con-
cerns has to be the protection of
those helpless individuals in need
of the support and services provid-
ed by the law from the deleterious
effects of bureaucratic processing.
This protection can come from
effective patient advocacy.

A number of states have had a
good deal of experience with pa-
tient advocacy. In California and in
some parts of New York, advocacy
has been viewed not as a legal
service but as a service for solving
problems that may have a legal
component or whose solutions
may need some legal backing. That
approach is very different from the
strictly legal approach in which the
individual is represented by an at-
torney only at hearings or for the
purpose of investigating violations
of legally determined rights. A
problem-solving advocate serves as
a bridge between the patient and
the facility, interpreting the needs
and objectives of each to the other.

Advocacy of this sort seems to
work best when there is legal au-
thority in the background to guar-
antee access to the patient and
ensure that the advocate’s voice is
heard by the facility. The advocate,
though a bureaucrat, has the re-
sponsibility of being an antidote to
the bureaucracy, assuring that the
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patient’s individual differences and
preferences are respected.

The inclusion of a section on
advocacy in the model law is a very
positive step, but the section is
sketchy. The authors apparently
envisioned patient advocacy pri-
marily as a means of resolving
grievances. The operation of the
advocacy service is left to each
state or perhaps to each individual
facility. This approach is unfortu-
nate because, given the choice,
most facilities will establish a ser-
vice that is an integral part of their
facilities’ clinical operations. A ma-
jor role for the advocate in such
services will be to suppress prob-
lems for the facilities. Though de-
bate about the relative effective-
ness of outside (externally funded
and supervised) or inside advo-
cates remains unsettled, there
surely is a point beyond which
further inside affiliation becomes
an impossible obstacle to effective
advocacy.

I would have preferred there-
fore that the model law had estab-
lished a statewide advocacy service
that could either carry out front-
line advocacy in all institutions or
could provide advocates to con-
sult, train staff in protection of
patients, and monitor the services
of each institution; the choice
would be left to the state. I would
also have preferred that if separate
advocates for each facility were
provided, the advocates report di-
rectly to the facility administrator,
be conversant with the laws re-
garding rights of patients, and not
have additional part-time clinical
dudies. If several facilities had no
need for a full-time advocate, they
could share one full-time advocate
rather than assign advocacy to staff
as a part-time additional duty.

Effective advocacy can do much
to soften the deleterious aspects of
bureaucratic handling, which can
never be overcome completely.
Advocacy should be built into ev-
ery mental health law and should
be supported by those concerned
with the quality of psychiatric care,
even though there will be times
when a good advocate will consid-
erably complicate the work of a
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good clinician. The clinician must
be consoled by the thought that a
single case is not the measure of
the program. The overall good
achieved in many cases outweighs
the problems in a few cases.

An unwise provision

One final aspect of the model law
with which [ strongly disagree is its
authorization of nonpsychiatric
physicians but not psychologists to
certify the need for emergency
psychiatric treatment and to partic-
ipate in other legal proceedings
involved in the civil commitment
process. Aside from the facts that
the provision is against the trend,
is likely to be ignored by states,
and inflames our fellow mental
health professionals with whom we
should be working, the action is
completely wrong.

The problems caused by the ad-
mittedly deficient training of many
persons called psychologists can be
overcome by specifying in the law
the qualifications that a psycholo-
gist must have to participate in the
commitment process. Does any-
one really believe that the average
orthopedist or cardiologist has a
better background in mental dis-
ease, mental health law, and men-
tal healch services than the average
doctoral-level clinical psycholo-
gist? If psychiatry wishes to assert
natonal leadership, it must make
very clear that its actions are in-
tended to further national inter-
ests, not only its own.

Despite being convinced that far
more than a model law is needed
to improve mental health services,
I am glad the model law has been
developed. I congratulate the au-
thors on a very solid job.
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APA’s Model Law: A Commitment
Code by and for Psychiatrists

David B. Wexler, J.D.

The author argues that the APA
model law is seriously flawed be-
cause it lacks sufficient mecha-
nisms for questioning the judg-
ment of psychiatrists throughout
the commitment process and for
ensuring ‘the best disposition of
batients. By failing to provide
Sfor independent screening of com-
mitment petitions, to mandate
multiple psychiatric evaluations
of respondents, to provide indi-
gent respondents a free psychiat-
ric examination to help them pre-
pare for the commitment hearing,
and to address the shortcomings
of legal advocacy, the model law
sets the stage for improper or un-
warranted commitments. In ad-
dition, the law circumvents the
rights of patients admitted on
emergency status to refuse treat-
ment throughout the entire eval-
uation period, which can last up
to 14 days.

The American Psychiatric Associa-
tion’s Model State Law on Civil
Commitment of the Mentally Ill,
together with the unofficial but
informative and revealing com-
mentary by Stromberg and Stone
(1), provides us with a grear deal of
food for thought. Stromberg and
Stone regard the criteria for 30-
day involuntary commitment and
subsequent recommitments (Sec.
6.C.) as the hearr of the model law,
and many others will surely agree.
I do not. I believe the particular
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commitment criteria are far less
important than the various proce-
dural and structural mechanisms
that will determine, or at least in-
fluence, how a commitment code
operates in practice. My principal
concerns about the mechanisms of
the APA model law are the subject
of this paper.

Major flaws in the law
Failure to provide for screening.
Regardless of a code’s particular
substantive standard of commit-
ment, its success boch in locating
the most appropriate treatment
and in protecting a patient’s liberty
may well depend on whether it
includes a statutory mechanism for
screening commitment petitions.
Screening should be required and
should be done early in the com-
mitment process by an agency or
person thoroughly familiar with
community facilities and programs.
In a large number of cases, only a
screening process is likely to locate
the best dispositional alternative
for the individual.

Take, for example, the rather
routine case of an elderly disori-
ented man who, because he was
prone to wander, was thought to
be an appropriate candidate for
state hospital commitment and an
inappropriate candidate for a nurs-
ing home in his community—until
a person familiar with the local
scene mentioned a particular nurs-
ing home that happened to have a
fence around it and that, therefore,
would be sufficiently secure for
that patient.

Screening was recommended by
the President’s Commission on
Mental Health as an essential com-
ponent of model commitment leg-
islation (2). Yet, the model law,
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which purports to be comprehen-
sive and contains even a severabil-
ity clause (Sec. 20.B.), does not in
any way provide for screening. In-
deed, in supposedly routine non-
emergency cases, screening should
be essential. The model law, how-
ever, even allows a court to sum-
mon the person to submit to an
evaluation by a private psychiatrist
(Sec. 6.B.1.)—probably the pro-
fessional least likely to know of
viable community alternatives—
and authorizes judicial commit-
ment without any further psychiat-
ric evaluation.

A possible explanation of the
puzzling absence of a screening
provision is that screening is typi-
cally performed by nonphysicians:;
the model law gives only physi-
cians clinical authority to hospital-
ize, unwisely ignoring the critical
role that can and should be played
in the commitment process by
nonphysicians (Sec. 4.B.).

Overreliance on a single psy-
chiatric opinion. Closely related
to the absence of a screening pro-
vision is the significance attached
to a single psychiatrist’s judgment
about the need for commitment
and treatment. In emergency cas-
es, for example, a patient may be
admitted to a facility for emergen-
cy evaluation and treatment if the
examining psychiatrist (Sec.
4.D.2.) believes the emergency
criteria are satisfied. A petition for
30-day commitment may then be
filed by the treatment facility or by
the next of kin (Sec. 6.A.2.). In
nonemergency cases, “any inter-
ested adult” can petition for com-
mitment (Sec. 6.A.1.), whereupon
the court “shall” (even without
making an independent determina- ‘
tion?) issue a summons for the
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respondent to appear for an outpa-
tient evaluation by a treatment-
facility psychiatrist or by a private
psychiatrist (Sec. 6.B.1.). If com-
mitment appears warranted, a
hearing on 30-day commitment
will follow.

Because of the possibility of
substantial psychiatric disagree-
ment about diagnosis and trear-
ment, some commitment codes re-
quire two psychiatric evaluations
and may specify that the examina-
tions be conducted independently
(3). Under the model law, howev-
er, a single examination is suffi-
cient. Indeed, whereas other com-
mitment codes often specify that
the psychiatrists testify “as to their
personal examination of the pa-
tient” (3), the model law empha-
sizes that the hearing shall be in-
formal and that “hearsay evidence
may be received” (Sec. 6.D.5.); it
does not even state absolutely thar
the psychiatric examiner testify in
person.

No provision for an indepen-
dent evaluation. Although the
hearing is to be relatively informal,
Section 6.D.1. of the model law
requires the patient to be given
advance notice of the hearing so
that, according to Stromberg and
Stone (1), he “can prepare for the
hearing by arranging to be exam-
ined by his own psychiatrist and by
conferring with counsel.” Yer al-
though the model law provides in-
digents with a right to free counsel,
it does not, except through an op-
tional provision (Sec. 6.D.3.), pro-
vide them the right to a free psy-
chiatric examination. In their com-
mentary, Stromberg and Stone (1)
at best provide a lukewarm en-
dorsement by explaining in a single
sentence that Section 6.D.3. “also
includes an optional provision by
which the state can decide to pro-
vide indigent respondents one free
psychiatric examination to help
them in presenting their case.”

In sharp contrast, lawyers expe-
rienced in representing patients at
commitment hearings know—and
learn from civil commitment trial
manuals—that “the single most
valuable person to testify on behalf
of a client in a contested commit-
ment situation is an independent
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expert” (4). For example, in one
case, psychiatrists examined a re-
spondent at the Veterans Adminis-
tration general hospital in Tucson
and recommended that he be com-
mitted for long-term hospitaliza-
tion in an out-of-state VA psychi-
atric hospital 1,000 miles from his
home. The patient’s lawyer ob-
tained a court order authorizing an
examination of the patient by a
psychiatrist aware of local treat-
ment facilities. The psychiatrist
concluded that the patient was a
perfect candidate for trearment in
a Tucson halfway house. The VA
commitment petition was prompt-
ly withdrawn, and the patient was
successfully and uneventfully
treated in his community (5).

The right to an independent psy-
chiatric examination is, of course,
all the more important under a
statute that fails to provide for
screening of petitions and that re-
quires only one psychiatric evalua-
tion. Here again the model law
fails to heed the advice of the
President’s Commission on Mental
Health that model legislation in-
clude “the right to a retained or
assigned independent mental
health evaluation” (2).

Failure to address problems in
legal representation of patients.
Effective scrutiny of psychiatric
judgments depends not only on
the use of independent experts,
but also on the advocacy efforts of
attorneys representing respon-
dents. Although Stromberg and
Stone (1) recognize that “counsel
frequently are poorly prepared to
represent respondents,” they—and
the model law (Sec. 6.D.A.)}—actu-
ally devote more attention to en-
suring that the state’s interest in
commitment hearings is adequate-
ly represented by counsel than to
ensuring adequate representation
of respondents. Perhaps it is un-
derstandable that a model law
drafted by the American Psychiat-
ric Association would not specify
duties and performance standards
for the legal profession (3,6). Yert
the poor performance of commit-
ment counsel is a profound prob-
lem in mental health law. Any pur-
portedly comprehensive “model”
legislation should, with the input
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of the bar, address that problem.

By eschewing multiple psychiat-
ric evaluations, by not mandating
independent psychiatric evalua-
tions, and by not addressing the
problem of ineffective legal advo-
cacy, the model law in effect allows
psychiatric judgments to go un-
challenged and to appear sound
even in instances where they may
not be. It is almost as though the
drafters of the model law subscribe
to the view recently expressed by
the minister of health of Queens-
land, Australia, who, discussing
proposed mental health legislation,
said, “The conflict in expert opin-
ion is not to be found in the basis
of psychiatry or in medicine, but is
the direct result of the principles
of the adversarial system itself. I
must protest again the denigration
of the expert opinion of psychia-
trists” (7).

If the judgment of a single psy-
chiatrist can be faulty and if evalua-
tion and hearing processes are not
geared to expose that faulty judg-
ment, the consequence may be im-
proper or unwarranted commit-
ment. Further, under the model
law, the consequences of a com-
mitment are more far-reaching
than under prevailing commitment
codes. Under the model law, when
a respondent is found to warrant
involuntary commitment, he is also
found to lack the “capacity to make
an informed decision concerning
treatment” (Sec. 6.C.4.). Thus the
commitment hearing in essence
functions also as a limited guard-
ianship hearing; commitment over-
rides not only a respondent’s right
to liberty, but his right to refuse
treatment, principally psychotro-
pic medication, as well.

Putting aside thorny questions
about substituted judgment, I have
no serious objection to the con-
ceptual basis of overriding the
right to refuse treatment in the
context of a commitment hearing.
But the right to refuse treatment,
to quote Stromberg and Stone (1),
is “perhaps the most incendiary
issue in all of mental health law.”
That right should be overridden
only after adherence to procedures’
that are designed to air, rather than
conceal, possible disputes and dif-
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terences of opinion concerning
psychiatric judgment.

Provision for forcible treat-
ment in emergency status. The
incendiary issue of the right to
refuse treatment, one of the great-
est irritants to psychiatrists, is
eclipsed by the model law in a
conceptually and procedurally un-
sound way with regard to emer-
gency treatment. The courts have
recognized that partients can be
forcibly medicated in genuine
emergencies even in the absence
of a determination of incompe-
tency. While the courts continue
to debate the definition and scope
of the term emergency (1), the
model law, in a major equivoca-
tion, regards all persons undergo-
ing “emergency evaluation” as can-
didates for forcible treatment (Sec.
8.A.). Thus during the entire peri-
od of emergency evaluation, which
can last up to 14 days (Sec. 4.A.),
persons admitted pursuant to the
emergency route may be treated
against their will. In fact, the mod-
el law does not even specifically
preclude the forcible administra-
tion of electroconvulsive therapy
during the period of hospitaliza-
tion preceding adjudication (Sec.
8.A.,8.C.).

The model law blunders badly
(but cleverly?) in equating the sta-
tus of being hospiralized pursuant
to the emergency route with the
volatile, individual emergency situ-
ations that form the basis of the
judicially approved emergency ex-
ception to the right to refuse treat-
ment. A patient may be admitred
for involuntary emergency hospi-
talization only if the examining
psychiatrist determines the patient
is likely to cause or suffer certain
serious harm and “immediate hos-
pitalization is necessary to prevent
such harm” (Sec. 4.D.2.). Yer,
once hospitalized, many patients
who posed a danger on the street
will no longer present a risk of
causing imminent harm. Such pa-
tients should not be subjected to
involuntary medication during the
evaluation period, but the model
law authorizes such involuntary
trearment.

Even genuine emergency admis-
sions, therefore, often do nort re-
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main true emergency cases
throughout the entire prehearing
evaluation period. Further, in most
jurisdictions, the emergency ad-
mission procedure is, for a variety
of reasons, substantially overused.
Many persons admitted under the
emergency provision never pre-
sent an actual emergency. Enact-
ment of the model law would
probably result in a substantial in-
crease in the use of emergency
admission procedures in nonemer-
gency situations. That is because
the model law would restrict the
means of initiating the commit-
ment process to two diametrically
different options: an emergency
route and a process involving a
petition, 2 summons, and an outpa-
tient evaluation (Sec. 6.B.1.).

My impression is that outpatient
evaluation of patients is rarely if
ever used in jurisdictions like Ari-
zona that have such a procedure on
the books (3). Ironically, then, a
requirement for outpatient evalua-
tion appears to be highly protec-
tive of patients’ liberty, but it is in
practice likely to result in funnel-
ing nonemergency cases into the
emergency admission route. Per-
haps the failure to include screen-
ing mechanisms in the model law is
based on a realization that emer-
gency admission is likely to be the
only viable route of admission.

Cases of inappropriate emergen-
¢y admission may well escape later
challenge and detection. One rea-
son is thart at the preliminary hear-
ing that must be held within five
business days of emergency admis-
sion (Sec. 4.F.), the patient need
not be provided with legal counsel
(Sec. 14.A.). Persons inappropri-
ately admitted and retained under
the emergency provisions may,
therefore, be deprived of both
their right to liberty and their right
to refuse treatment.

Under the model law, a volun-
tary patient may be treated without
consent only in an emergency situ-
ation (Sec. 7.A.), which is defined
in Section 3 as “a situation in which
the patient exhibits substantial be-
havior that is self-destructive or
assaultive, threatens significant
damage to the property of others,
or indicates that the patient is suf-
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fering extreme anxiety amounting
to panic or sudden exacerbation of
his severe mental disorder.” The
problem presented by the model
law’s position on forced treatment
of patients admitted for emergency
evaluation could be rectified if the
concept of emergency situation in
the law’s section on voluntary ad-
mission were applied to emergen- :
¢y admissions as well. Nonconsen- [
sual treatment of even emergency ?
route patients would be disallowed
except in the event of an actual
emergency. i

As it stands, the model law !
“does not permit a treatment facili- !
ty to vitiate a voluntary patient’s
general right to refuse treatment
by routinely and inappropriately
characterizing events as ‘emergen-
Cy situations,” ” but it does permit a
treatment facility to vitiate an in-
voluntary patient’s right to refuse
treatment by that very device.

In its present form, the APA
model law is sufficiently flawed to i
render it unacceptable for legisla-
tive enactment. Perhaps some of
the labor that went into the law’s
development could be salvaged if ,
the law were used as a springboard
for launching a major multidis-
ciplinary effort to draft a civil com-
mitment law that is truly a model.
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January 31, 1986

Testimony to Senate Judiciary Committee
Re: Substitute for H.B. 2050

Mr. Chairman and Members of the Committee:

I am Dr. Erv Janssen, a physician and psychiatrist practicing
herg in Topeka, and representing the Kansas Psychiatric Society as
Chairman of the Legislative Committee.

In behalf of the Kansas-Psychiatric Society, I want-to speak

in favor of this proposed legislation, feeling that ‘the intent and -—

" substance of the 3111 provides the opportunity for the humane and

conscientious approach to the quality of psychiatric care we feel
our fellow citizens should have made available to them. We realize
that these are complex issues. The implementation of any statute
is dependent upon the people who are involved. We hope that in a
cooperative atmosphere where conscientious people are involved, that
the availability of treatment will provide timely care while still
maintaining the adequate legal protections for individuals.

I would offer one recommendation regarding those parts of the
proposed statute pertaining to admission and discharge. It is my
understanding that the current-hospital laws of Kansas require
admission and-discharge-decisions -to be made-by a physician. Thus;
the chief medical officer or-designate of the chief medical officer

would be the responsible physician for making admission and discharge

decisions. This would keep-it internally consistent with our current
Kansas statutes regarding hospital care. S,Jac/cc.va
1] 2 /94
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Christian Science Committee on Publication

For Kansas

820 Quincy Suite K Otfice Phone
Topeka, Kansas 66612 January 31, 1986 913/233-7483

To: Senate Judiciary Committee
Re: Substitute for House Bill 2050

We often request amendments to bills during the legislative
process which will allow those relying on spiritual means for
healing to practice their religion freely.V We try to limit our
proposals so there will be no interference with the rights of
others. With this in mind, I will address four areas of concern
in this bill. |

When the House Judiciary subcommittee held hearings on
HB 2050, we requested a change in the proposed definition of
"mentally i1l person" to make the provision for those being treated
by spiritual means alone for healing follow more closely the
language of the present law. Our request was granted.

Having considered the bill further, we find that the broad-
ened definition of "likely to cause harm to self or others”
(lines 0058-0069) has the effect of considerably weakening the
provision in lines 0085-0090. A person who refuses medical care
could, quite easily, be found to fall within one or more of the
conditions in the definition of "likely to cause harm to self or
others.”

The language of the present law, "is dangerous to self or
others," provides greater protection for those being treated by
spiritual means alone.

We request that the language of the present law be retained
in lines 0085-0090 or that suitable language be found to make
clear that a person will not be found "likely to cause harm to
self or others" simply because he is being treated by spiritual
means alone for healing.

The laws of several states provide that a person being treated
by spiritual means alone may not be evaluated, detained, or
treated involuntarily prior to the court finding probable cause

to believe that the person is dangerous to self or others. We *
s. Judu:.lar‘bj
1/31/ 84
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_equest that a provision be included in this bill prohibiting

treatment by a treatment facility before the court has found

probable cause to believe that the person is dangerous to self

or others in any case where the person is being treated by

spiritual means alone. (Making the change suggested in 1., above,

might remove the need for this change.)

We request that "minister of

religion, including Christian

Science practitioner," be inserted following "psychologist" in
lines 0321 and 0337 (pg. 7) in the list of those who may be

contacted by a person in custody or admitted to a treatment

facility. For some, contacting a

clergyman of choice could seem

more important than contacting those presently on the list.

We do not ask that a patient

admitted to a treatment facility

voluntarily or pursuant to court order have the right to refuse

treatment offered by the facility
patient have the right to receive
and have access to a "minister of
Science practitioner" while being
Perhaps this could be included in
Section 23 (pgs. 31-33).

I will be available and glad

these issues.

but we do request that the
treatment by spiritual means
religion, including Christian
treated by a treatment facility.

the patient's rights in

to work with you in resolving

M@

Keith R. Landis
Committee on Publication
for Kansas



REPORT TO THE SENATE JUDICIARY COMMITTEE HEARINGS ON HOUSE BILL 2050

fFriday, January 31, 1985
10:00 - 11:00 a.m.

by
Susan Estelle Budd
Hospitalized: Twice and deemed chronically mentally ill, 1967 - 1968.
Founding Member: International Conference on Human Rights and against

Psychiatric Oppression, 1972 to present.
Past Coordinator: Project Acceptance of Lawrence, Kansas, 1980 - 1985.
Consultant: To a variety of local, state and national mental health
agencies and consumer's organizations including the
National Institute of Mental Health (NIMH) - Community
Support and Rehabilitation Branch (CsP), 1980 to present.
Special Presenter: President's Symposium, American Psychiatric Association
National Convention, Dallas, Texas, May, 1985.
Founding Member: National Alliance of Mental Patients, 1985 to present.

In these hearings, I am representing myself and other consumers of mental health
who might agree with me. '

In 1976, the State of Kansas passed into law Senate Bill 239, which was
then and is now one of the most progressive pieces of mental health legislation
of any in the nation. It created the best possible balance between the rights of
individuals to freedom of choice and the right of society to protection against
behavior dangerous to its members whether inflicted by one's self upon their own
person or upon the person of another. Now in 1986, ten years later, we appear to
be attempting to set the clock back to the days of institutionalization proir to
1976. House Bill 2050 would allow for easier commitment to our inpatient
facilities, greater control of the patient during hospitalization and after
discharge and for commitment on an outpatient basis. This may sound beneficial
to the patient on paper; but it in fact, builds a very unsafe system from which

to ask for help. I am going on record as opposed to House Bill 2050. Here is

uny s. JUCJ;L;GYLj
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To be mentally ill is to be terrified. As one who has been
hospitalized, I can tell you of that terror. One feels that one does not fit -
is not wanted by society, by family, friends, or community. Une feels pushed to
be as others want them to be. One may not be realistic in the same way that
others might be realistic. One may be consumed in overwhelming frustration or
anxiety. One may hear and see things that are not there. One may get profoundly
depressed about things that they can not change or about things that one may not
even be aware of., One feels inferior, helpless, unwanted.

What is real, terrifyingly real, is the fear of those around you, their
avoidance of you, the hushed telephone calls, the offer of a drive in the
"country". If one believes that "a breath of fresh air" will make things better
the first time, one will not believe it the next, because that 'drive in the
country'" usually ends up at the state mental hospital. This commitment scenario
represents what can happen if you are lucky, but, if you are not lucky, the
sheriff or police appear at your door. They handcuff you and drag you away
screaming. You may go to jail before you are taken to the hospital. At the
hospital, you are seen as hysterical, paranoid, irrational. You are given
medication, often against your will, to "calm you down" to "make you reasonable”.
And in all this time, not once has anyone soothed your fear or your anger by
their understanding. You have never been asked if you are frightened. You have
no time to process what is happening to you. If you express your fear or your
indignation, you are only told that you arethere because you need "help".

To help a person, to truly help them, we must build a system with a
variety of options, whereby one feels in control of their treatment, whereby one
does not experience the rejection of others or the stigma of being labelled
"mentally ill". VYes, I have heard the complaints of families and professionals
that they cannot get help for their loved ones and clients. 1 feel for them.
But in all the years between 1976 and now, I have never seen anyone who truly
needed to be forced into treatment not be committed. What I have seen, which
makes my heart ache, is my peers going to the mental health system crying for
help and being turned away. I have seen people ready to participate in therapy
being told to go home. And so, over time, their desperation mounts until they
slash a wrist or decompensate to a point of danger. And then,they are committed.
After commitment, they are not participants in the treatment process. Rather
treatment plans are negotiated on what staff feels is good for them. Discharge,
medications, everything is decided by the staff. 1In the mental health system,
we are often treated as though we are incompetent. Our dark, often symbolic,
worlds are given no credence and thus, there is no way to communicate. In many
facilities treating the long term mentally ill, there is no effort to engage the
client in any of the many talk therapies available to "normal' people, the
so called'walking worried". Nor is there any effort made to network mental
health clients with the community at large and the natural support systems there
in, like churches. Legislation of easier commitment is not the way to guarantes
access to the mental health system.

Rather, I would ask you to study why the system is so unsafe that we,
present and former patients fear it so, and I would ask that you as legislators
demand that these things be corrected. I ask that you examine carefully the
trends to consolidate all sservices, (vocational, housing and social support),
given to long term mentally ill people under the auspices of the community
mental health centers only. Please examine how this creates incredible
dependency of consumers of mental health services on gne provider of services
leading to a severe limitation of available options, institutionalization within
the community and isolation of the long-term mentally ill from the rest of the

community within which they live. I ask that you look into some of the
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alternatives to the professionally run system that have sprung up around the
country, like expatient run safe housses, drop-in-centers and mutual support

groups like those in Berkeley, Boston, New York and Baltimore. I ask you to
provide more funding for expatient run organizations in this state like the
Coalition of Mental Health Consumers and Project Acceptance. 1 ask you to
investigate what the Ohio State Department of Mental Health is doing to

empower their consumers of mental health services in participating as equals
with family members and mental health professionals in the design and
implementation of programming. I ask that present and former mental patients be
invited to participate on the SRS Advisory Board being proposed in Senate Bill
430. But most of all, I ask that you help us educate your constituency as to the
nature of mental illness and as to the fact that the road back to health very
much involves our acceptance into their community as family, friends, volunteers,
employees, employers, landlords and most of all as equals. Most of us who are
mentally ill desperately crave acceptance, understanding and a chance to
contribute at whatever level we can. Please help us become participating
members of your community.

FOR FURTHER INFORMATION CONTACT:

Kansas Coalition of Mental Health Consumers
(An advocacy and support group)

P.0. Box 4381

Overland Park, Kansas 66204

(913) 722-6733

Contact persons: Penny Johnson or Carol Ildza

Project Acceptance
(An expatient run alternative for support)
P.0. Box 187
Lawrence, Kansas 66044
(913) 843-4428 or (913) 842-6351
Contact person: Dixie Mitchell

Advocates for Freedom in Mental Health
(An advocacy and political action group)
1026 South 56th. Terrece
Kansas City, Kansas 66106
(913) 287-6498
Contact person: Sharon Jacobs

Susan Estelle (Su) Budd
P.0. Box 12821

Kansas City, Kansas 66112
(913) 334-3491
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BILL #2050 Madeline Hynes
410 North Roosevelt
Wichita, Kansas 67208
Sedgwick County

My name is Madeline Hynes and I am married with three children.
I have lived in Sedgwick County for 13 1/2 yvears. I am a nurse.
In 1970 I became ill with manic depression. This is a mental
illness with a physical cause, due to a chemical imbalance in the
brain. A person can suffer severe mood swings with this illness.
They can either have severe depressions or manic attacks or both.

I was hospitalized at different intervals for a ten year period.
I was a voluntary patient. In times of crisis I dreaded going
into the hospital but I did accept treatment without force. I
was lucky because my husband was financially able to have me
treated in a private hospital, and supported me emotionally also.
I had good aftercare. I have been completely well for five years
and see my psychiatrist periodically.

One of the points about the bill that is most important to me is
the provision for aftercare. The period between hospitalization
and when the person is completely well and back community is very
important. There must be a definite plan for adjustment to life
in the community after hospitalization. And there must be people
available to give them the help and support they need on a day to
day basis. I cannot stress enough the vital important of patient
education in regards to medication. A person must realize that
they should take their drugs as directed, not just until they are
feeling well.

Mentally ill patients need enormous support in their return to
the community. They must be educated and informed about hew to
cope with the public's reaction to their illness.

I was very lucky to receive private hospitalization and good care
when I was ill. I take this opportunity to speak for the many
pecple who are suffering from mental illness and are not able to
receive proper care. Hopefully Bill #2050 would make this
possible for the people of Kansas.

.

s, Jucltclc'lrcj
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My name is Laura Cummings and I live at 1258 Burning Tree in Wichita,

Bill #2050 provides treatment for people who do not realize the severity
of their illness, particularily those afflicted with a severe mental illness.

When we speak of our rights as a citizen in a free country, we also need
restraints and laws in order for free people to be proctected.

Do we really have the right to kill ourselves? To refuse medications
when they are helpful to us? If a diabetic doesn't take his insulin,
he will surely die... or an epileptic does not take his medication,
he will have seizerese.

Why is it that we think we are infringing on a person's rights, if we
give him treatment or medication? There should also be a follow-up
treatment, so that these people are not allowed to regress.

Schizophrenia is a disease., It is just the same as having another disease
such as leukemia. The magnitude of schizophrenia is exceeded only by the
magnitude of our ignorance in dealing with it.

Because of society's perception, and through ignorance and neglect, it
has become a living hell for the persons who are so afflicted with this
discasec.seand also for their families.

We chocose to turn our backs on these people by telling ourselves that
we are taking away their rights by forcing treatment upon them.

I am very fortunste to be able to stand here in front of you today. 1
did not happen to be afflicted with schizophrenia, but I did suffer a
nervous breakdown in which I was professionally treated. I was
hospitalized and received psycho-therapy for ten years and because

of this, I have an ongoing interest in mental health. Also I am a
registered nurse with a degree in nursing.

After hospitalization and ten years of psycho-therapy, I am a
reasonably well person.

The stigma of mental illness prevents so many people from getting

help. Our society refuses to allow a person to be mentally sick
and because.of this, People are ashamed to admit their illness.

S. Juo/:::,u':*rej
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Joan Navrat

204 North Belimont
Wichita, Kansas 67208
Sedgwick County

I spent a considerable amount of time on Wednesday analyzing carefully
Bill 2050 and prepared to relate to you today in logical precise terms
exactly why I support this very important piece of legislation regarding
the mentally ill in our community.

It sounded alright when I read it to myself, but it didn't really
tell how it is to live under our present laws with a loved one suffering
mental illness.

The key word is suffering. For all our talk of bills, and rights
and problem solving, we must look first to the people involved.

Our son, John, is 27 years old and has been diagnosed as paranoid
schizophrenic. Schizophrenia is caused by a chemical impalance in the
brain. It is a disease. We don't know why he has this disease, but he
has been i1l for about ten years. He hears voices which torment ridicule
and harass his every constructive idea. He sometimes feels compelled to
answer these voices, even though he has been taught that this is unacceptable.
He forgets about personal hygiene and can go for months without changing
clothes or bathing, if not constantly reminded. He cannotread, because
he cannot focus his concentration. He cannot listen to music, because the
devil speaks to him then. He cannot watch TV, the TV controlls his mind.
He cannot eat when people watch, he can't touch wood. People are watching
him and trying to kill him. Anyone can take advantage of him, and he
even brings these people home with him. He has to give his money, his
clothing and his meger possessions to appease these voices. Mostly he
sits, sleeps and paces all day. He roams at night...I guess the spirits
don't see him so clearly then. It's his safest time.

We have tried everything...Psychiatrists, psychologists, extensive
testing, social workers, A.A., alanon, Drug Abuse Centers, Vocational
Rehabilitation, Job Training, in patient hospitalization, and out
patient hospitalization (Day Hospital), group homes, satalite apartments,
numerous independent living situations and finally now our son is back
1iving at home with us again.

There is no continual care for people like our John. No one really
cares what happens to him except for his family. Because he is free to
walk out of any hospital, free to walk out of any supportative living
situation, free to reject medication. He is also free to starve himself
and to waste away in loneliness and self inflicted isolation.

You see the authorities have decided John is not a danger to himself
or others. He cannot be committed for care. Nevermind that he cannot
hold a job or make reasoned judgements about his safety or welfare.

Can we continue to abandon these suffering people in the pompus name
of protecting their "rights"? I watch®s cry for help echo across our
nation. I want Kansas to do something positive for the Mentally Ill.

I hope Bill #2050 is a start... | f% :EZSEZT
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My name is Camille McGuire. I live in Wichita. I am here
to testify in support of House Bill 2050. I would like to give
vou a brief report of the onset of my illness and how earlier
treatment would have helped me and others.

In the beginning, I was in college. I was sure two boys were
following me. One of my teachers asked me if I was getting help.
I did not know she meant psychiatric help. I told her yes, as I
was seeing a doctor for a physical problem. Then my family
doctor said I needed a psychiatrist. I asked him why. He did
not answer. When I left, the nurse told me about welfare. I
called SRS and was told that I need not apply because I was a
student and ineligible.

I could not concentrate. I could barely get any sleep at
night. Things kept getting worse. I went to the dentist and he
put a too-tall filling in my mouth. Well, I couldn't sleep. His
office wouldn't rectify the situation. I caught a ride with a
stranger and he tried to strangle me. I went back to my place
and a neighbor raped me. I was having a nervous breakdown. I
heard awful voices and wasn't functoining. It was Christmas Eve.
I went to my family's. I thought I was dying and asked to go to
the hopital. I became paranoid. I went downstairs to get a
drink and, in my wild hallucinaticn, thought the Mafia had
surrounded the house and were going to kidnap me, send me to
Alcatraz and make me sing all day long. Also, be their
prestitute. I thought I could not go through with it.’ I'm
desperate. I went down and tock a few of a relative's pills.
The next day, Christmas, I just cried. The next day my mother
told me there was a hope and took me to the hospital. Well, I
stayed there a month. My pills were making me vomit up every
meal. Finally I refused my medication. The doctor took me off
pink capsule lithium, which I am allergic to. I was released and
depression set in so I volunteered to go to day hospital.

I got help too late. I had minor problems that escalated
into a nervous breakdown. Of course, it came as a shock to me
that I was mentally ill.

Over the years, I have become acquainted with many people
with similar problems. I know of mentally ill persons today
wandering the streets and eating out of trash cans. No provision
has been made for their care. I saw classmates suffer years as
social outcasts and no supportive person intervened and got them
care. We have all known at least one person who didn't fit in
and eventually was committed.....or worse was sent to prison, or
was a victim of suicide.

A-XL
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Bill No. 2050
LEGISLATIVE RESEARCH DEPARTMENT
SUMMARY OF ESTIMATED FISCAL IMPACT

March 26, 1985

Bill Status: As Amended by House Committee of the Whole

FY 1985 FY 1986
State All State All
General Other General Other
Fund Funds Fund Funds
Revenue $ —_ $ — 3 _ $ —_
Expenditure — — 516,903 —

Short Title: Treatment Act for Mentally 11l Persons

H.B. 2050 amends existing law regarding the act for obtaining treatment for
a mentally ill person. The bill would redefine a mentally ill person, make procedural
changes in the hearing process leading to involuntary commitment, clarify outpatient
treatment as a commitment option, grant immunity from ecivil liability to state
psychiatrie hospitals and their employees, except for gross and wanton negligence, and
make other technical changes.

The passage of H.B. 2050 would expand the definition of a mentally ill person
and the state's authority to divert patients to community alternatives. The Division of
Mental Health and Retardation Services indicates the bill will have no impact on them,
in that the expanded definition will be offset by the broadened authority.

The expanded definition of mentally ill persons would impact the Judicial
Branch. The Office of Judicial Administrator has suggested that as many as 2,045
additional cases per year could be filed upon passage of this bill, resulting in the need for
additional clerical and judicial time. Assuming 2,045 additional cases and a half day in
hearing each additional case, the Office of Judicial Administrator anticipates that the
passage of the bill would add over 1,000 days of in-court judge time throughout the state,
the equivalent of five full-time judges. The addition of five new judges (at $51,417) and
the necessary support staff (Official Court Reporter at $21,204 and Administrative
Assistant at $14,376) would cost in salaries and fringe benefits $516,903. The addition of
new judges would also incur a cost to the counties in office space and supplies.

In addition, passage of the bill would result in additional costs to community
mental health centers, which are funded in part with state funds.

A-XIL
s. Juc/:r,mry
’/31 /5L



66 2050
Fiscal Note ' Bill
1985 Session
February 26, 1985

The Honorable Joe Knopp, Chairperson
Committee on Judiciary

House of Representatives

Third Floor, Statehouse

Dear Representative Knopp:

SUBJECT: Fiscal Note for House Bill No. 2050 by Committee
on Judiciary

In accordance with K.S.A. 75-3715a, the following fiscal
note concerning House Bill No. 2050 is respectfully submitted to
your committee.

House Bill No. 2050 amends existing law regarding the act
for obtaining treatment for a mentally ill person. The bill
would redefine a mentally ill person, make procedural changes in
the hearing process leading to involuntary commitment, clarify
out-patient treatment as a commitment option, grant immunity
from civil liability to state psychiatric hospitals and their
employees, except for gross and wanton negligence, and make
other technical changes.

The passage of House Bill No. 2050 would expand the
definition of a mentally ill person. It also-broadens the
states authority to divert patients to community alternatives.
The Division of Mental Health and Retardation Services indicates
the bill will have no impact on them, in that the expanded
definition will be offset by the broadened authority.

The expanded definition of mentally ill persons would impact
the Judicial Branch. The Office of Judicial Administrator has
suggested that as many as 2,045 additional cases per year could’
be filed upon passage of this bill, resulting in the need for
additional clerical and judicial time. The Office of Judicial
Administrator reports such an increase in caseload would result
in substantial delays in the hearing of civil litigation or
necessitate the addition of judges and supporting staff.
Assuming 2,045 additional cases and a half day in hearing each
additional case, the Office of Judicial Administrator
anticipates that the passage of the bill would add over 1,000
days of in-court judge time throughout the state, the equivalent
of five full-time judges. The addition of five new judges (@
$51,417) and the necessary support staff (Official Court
Reporter @ $21,204 and Administrative Assistant @ $14,376) would
cost in salaries and fringe benefits $516,903. The addition of
new judges would also incur a cost to the counties in office
space and supplies.
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Fiscal Note No. 66
House Bill No. 2050
Page Two

As stated above, the passage of House Bill No. 2050 would
broaden the state's authority to divert persons to community
alternatives. The Association of Community Mental Health
Centers of Kansas has indicated that the cost of serving these
clients could be substantial, though no fiscal estimate has been
provided. As community mental health centers currently receive
state funding, any increase in community program costs could
have fiscal implications for the state,
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en K. Shields
Director of the Budget
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2 TOPEKA RESOURCE CENTER

o u\

g FOR THE. HANDICAPPED

o
? ' g WestTenth Professmnal Buudmg S : i
ST 1119 West Tenth, Sujte 255882 es = St S
B DicAPPED Topeka, Kansas 66604-1105. - - . . Telephone -

MITCH COOPER, L.M.S.W. 5 B _ 913-233-6323

- Executive Director

TES TIMONY oF MICH{-‘:EL BYINGTON gt ey

I come represzenting theifabove' captloned agency.' The Topeka
Resource Center for the. Handicapped works - with many . dlsabled; 3
consumers who from  -time to time come under ‘the Jurlsdlctlon O+ Sl
the body of Taw covered in. thls b:]l. a

Much = of the bocdyr of Jlaw covered has not been reviewed by the
Kansas Legislature in quite- "a  number ofiiyears. ‘It iis thus = =
appropriate ER ot review = is - taking - place. The - House of =
Representatives hx= done a good job in' “its revision of the
original bill. MNonetheless, I shall ‘propose ' some additional
amendments. 36 :

y s Whern an  individozd is in any Kind of custody covered under the
1 e provisions of this act,sit is: noted ithat: they “may-consult
privately with an attorney, a personal physician or psychologist,
and =&t least one member of the persons family. Added to this list
; fere: of perscons with whom private consultation rights are assured
B e should be licensed social worker and an advocate or case

B &

manager  acting n  their professional capacity as defined by an

; employing agenc or facility. Many community support programs of

i ; mental health centers and many programs for independent living

% e work on & case management.model. Clients often develop a closer
g ' relationship with & case manager, advocate, or social worker than
L they do 2 phrsician, ps chologist, or attorney. The case manager,
: advocate, or =social rker ie thus often in a better position to
- aduvise the client af his/her rights and 'consult concerning
g his/her needs initially than is any other professional. The right
'S to privacy and confidentiality.  in such-relationships should be
i assured : zted. Sections seven and 23 are two which need

m
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T
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this wording added.

Also  in reference io Sections seven and 23, the word "or" should
be struck and replaced with ©the’ "word "and" “in reference to =
private consultation rights. A client ‘should not have to.choose
between, +or example, having the right to private consultation

with =a trudte nh¥sician or pcxchologlst. The client should not
have to choose between seeing an attorney _or an  advocate -
confidentidllg, .efuhp should be assured that all of these peocple

mzy e seen confidentially.

m (1

Im o liRpe (228, ithez werd FepaeshatilidBbedchianged to "and/or" .A legal

_ Jz/, crary S
A Project of the Topeka Independent Living Resm{ce nter, Inc.




LB20350 TESTIMONY OF MICHAEL BYINGTON PAGE 2 :

1 CUdelah are not always the same person, hoh 7'2' i
egal guardian prohibit the lndlvjdua1’= Paght to
on - A

with legal COUﬂCI].“

“ council 2imiEl
% does having a
fé private consult

2ga
1
i

ZUET

~ The <entence ending near the end of Ilne“

s following words added to it, "3.o. ;frbﬁﬁacth harm." Slmp]y to,f -
Wezy, " . . “.toiprotectthe person ‘or” others® * S‘too general an desae

all—-encompassing.

¥ 3Ty

" Any notice referenced in HBZOSU whlch lsvto be deIIVered td a‘
“person in custody should® be*"iﬁ h :
understood by the 1nd1undua1.» Thls
~would be explained orally as <we11, :
could also mean that the notice woulﬂ}need to be communlcated

. Braille, American <ign language, or »another’ language. These
;. provisions need to be spelled out in,the b)]] particularly in
$.reference to Section 12. a5 RlNEEERERGRE (R ae et QuAT s

;?l.Thank you for reviewing this testimony. If Committee members have
 questiohs, I may be contdcted at the numbers on thls letterhead.'
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JIM LAWING

ATTORNEY AT LAW

400 Farmers and Bankers Building
First at Market
Wichita, Kansas 67202-21&1
316-267-2821

& i

Senator Bob Frey

Senate Committee on Judiciary
State Capitol Building
Topeka, KS 66612

Re: Substitute for H.B. 2050

Dear Senator Frey

Please accept the comments in this letter which are
directed toward the above bill as testimony I would give were
it possible for me to appear before the Judiciary Committee
when it holds hearings on this proposed piece of legislation.

As a member of the Legislature during 1975 and 1976
when extremely progressive legislation on mental health and
mental patients' rights were passed, there is a natural
reluctance on my part to see the bill changed. However, I
note that certain social conditions, marked prominently by an
increase of the number of Americans who are homeless, have now
come to light which give rise to the need to amend the legis-
lation of 10 years ago. For the most part, I believe it
would be appropriate to pass the bill as it was sent to you by
the House Committee of the Whole.

However, one portion of the definition of the phrase
"likely to cause harm to self or others" goes too far. It
proposes to return Kansas to the position it was in before 1975,
when a person's conduct which threatened property gave the
State cause to lock up the individual who was perceived to be
such a threat. For that reason I would hope that the words
"or substantial damage to another's property" can be deleted
from Section 2(g) (1).

The reasons for taking this policy position are
numerous. The threat to a person's property has often been
used as an excuse for abusing the rights of individuals who
are unpopular. Thoughtless statements that individuals have
made are often taken out of context, and it would be easy to
over—-emphasize an angry remark. Furthermore, if the threat

s. Judl'élb’f‘
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Senator Bob Frey
Page 2

of property damage should be perceived to be real and massive
enough to injure individuals, then that threat would be a
sufficient justification for involuntary treatment under the
present statute.

Two other proposed changes would be especially bad.
The worst portion of the bill involves an attempt to take away
the right of a patient to refuse medication. Since the whole
purpose behind medication is to restore rationality to indi-
viduals who have lost it and to enlist mental patients in
efforts made to restore them to competency, the concept of
pushing unwanted medicine into a patient's system defies logic
and experience. While short term changes of a dramatic nature
are often realized by using psychotropic drugs which calm a
distraught individual, the fact that the individual is already
confined ought to be enough protection for society. Distraught
people will eventually calm down on their own. Then, the
professional ought to be in a position to discuss the individual's
situation with him or her in a reasonable manner and get the
patient's cooperation. Some people see the need to cooperate
sooner than others, but eventually everybody who is locked up
finds reason to cooperate with their captors and wardens. And
legislators should not fail to keep one thing in mind: People
who are being held for observation and care as mentally ill
persons are just as much in jail as those who might have committed
serious crimes. With the first step of protecting society
already accomplished, there is no reason to take away the
individual's self-respect by forcing him or her to ingest
unwanted chemicals. If there is a good reason for this step,
I have yet to see it.

Finally, I am worried about the ready admissability
of all forms of hearsay. The Evidence Code already allows over
30 exceptions to the rule that prohibits hearsay testimony. I
do not see any reason to go beyond the liberality of these
exceptions. Otherwise, judicial proceedings will be nothing
more than hearing gossip and receiving it as gospel.

There may be other items which more careful and prayerful
study will expose to be iether badly needed or totally
unnecessary. 1 only hope that the Senate gives this important
bill the necessary thought. Xansas has a good reputation for
treating mental patients in a manner consistent with their
constitutional rights, and I hope the bill your committee
recommends will advance this policy.

Very truly yours
A )

:f/‘
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Jim Lawing ()

January 28, 1986
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Ka.was Advocacy & Protective Services

for the Developmentally Disabled, inc.

Chairperson
R. C. (Pete) Loux
Wichita

Vice Chairperson
Robert Anderson
Ottawa

Secretary
Neil Benson
E! Dorado

Treasurer
Robert Epps
Topeka

Rep. Rochelie Chronister
Neodesha

Sen. Norma Daniels
Valley Center

Sen. Ross O. Doyen
Concordia

Harold James
Hugoton

Rep. Ruth Luzzati
Wichita

James Maag
Topeka

W. Patrick Russell
Topeka

W. H. Weber
Topeka

Liaison to the Governor
Robert Epps

Executive Director
Joan Strickler

services in Kansas relevant to the provisions of Sec. 113 of P.L. 94-103, as amended: the Developmental

Suite 2, the Denholm Bldg.
513 Leavenworth
Manhattan, KS 66502
(913) 776-1541

TO: The Senate Judiciary Committee
Senator Robert G. Frey, Chairperson

RE: Substitute for H.B. 2030

DATE: January 30, 1986

KAPS assists Developmentally Disabled children and
adults in gaining access to the rights and services
to which they are entitled. We are a private, non-
profit corporation created specifically to meet the
protection and advocacy requirements of the Develop-
mental Disabilities Act (PL 94-103 as amended).
There are 54 such agencies in our states and
territories.

In addition to casework, which is similar in all such
protection and advocacy agencies, KAPS also operates
the Kansas Guardianship Program. The KGP is a state-
wide service which recruits volunteers to act as guar-
dians and conservators for persons who are dependent
upon public support. Our agency provides training and
a support structure for volunteers in the program, in-

cluding a small monthly stipend to offset some expenses.

Volunteers submit monthly written reports on their

services on behalf of their wards/conservatees. More
than 500 persons have been served through the

program.

Our comments come out of these experiences. They are

not intended to be comprehensive but will highlight
our reaction to some of the proposed amendments to the
Care and Treatment Act.

=, Jua’:c.l.ar
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KAPS has been charged with developing a system of advocacy and protective

Disabilities Services and Facilities Construction Act.
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In reviewing the Substitute for HB 2050, we note that a

number of concerns previously expressed by KAPS were addressed
by the House in the substitute bill. We very much appreciate
the work done by the House and the consideration given to our
suggestions.

The remarks we have prepared today deal with some questions not
addressed in the substitute measure as well as additional
questions or issues we feel deserve your consideration.

Page 2, line 82

We believe the phrase "lacks capacity to make an informed
decision concerning treatment" could be difficult to establish.
A person could be found likely to inflict substantial physical
injury to the person's self, be substantially unable to provide
for the person's basic needs or, if not treated, suffer, or
continue to suffer, severe and abnormal mental, emotional or
physical distress. If that person, however, could be expected
to have the capacity to understand basically the nature and
effects of hospitalization or treatment, and be able to engage
in rational decision making regarding hospitalization or
treatment, would that mean the individual could not be
involuntarily admitted for treatment?

Page 5, lines 169 and 170

We question the use of the word 'advisable' on line 169 and
suggest that it be replaced by the word ''needed'. We also
suggest that the words 'prior to" be inserted between the
words '"notice" and '"the discharge' on line 170 so that persons
who care for the patient can be prepared to assist that person
when he or she is discharged.

Page 6, line 209

It has been acknowledged that there are only rare occasions

when voluntary patients want to refuse all reasonable treatment
efforts. We see the possibility that the threat of an involuntary
commitment could be held over persons' heads if they do not

agree to accept a proposed treatment. We believe it unwise to
risk discouraging persons who are in need of treatment from
voluntarily admitting themselves and,therefore, suggest that

(b) be deleted.

Page 9, line 321

We suggest that, following the word "family', language be
added to include the guardian or person .in loco parentis.




Page 9, line 338

We suggest that reference to the guardian or person in loco
parentis be added here also.

Page 13, lines 481-482

We find this language confusing and in need of clarification.

Page 15, beginning line 551

Would such an investigation allow for unlimited access to a
person's records without the individual's permission? This
raises the question of a possible violation of confidentiality.
We are unclear as to the need for this section since a mental
evaluation would be conducted to determine the individual's
need for treatment.

Page 16, beginning. line 598

We question the removal of the provision for a hearing. The
proposed patient, who is not being held in custody, would
presumably be required to undergo an evaluation and no longer

be allowed to request a hearing on the issue of whether there

is probable cause that he/she is a mentally i1l person. It
would appear a protection is being deleted without justification.

Page 23, line 195

We are unclear as to the meaning of the term "material
noncompliance". Would it be more accurate to use words like
"substantial'" or "significant'" noncompliance?

Page 27, line 332

We suggest that, following the word "attorney'", reference
be made to include the patient's guardian or person in loco
parentis.

Page 29, line 387 to 394

This language would indicate that the head of the treatment
facility must review and investigate all applications for
involuntary admission and, if appropriate, divert patients to
less restrictive treatment alternatives before further judicial
proceedings occur whenever deemed appropriate. While we agree
that diversionary planning might be appropriate and wise, we
find this reference located in the section of the Act dealing
with the discharge of patients to be confusing. We also could
interpret the language as taking the determination of the need
for an involuntary commitment somewhat out of the hands of

the court.




Page 30, lines 434 to 436

We would suggest that, if the patient has a guardian, the
seven days notice of intent to discharge should also be
given to that guardian.

Page 33, line 538

We suggest that the word "available'" be changed to "provided".
The restriction of a patient's rights is a serious matter and
a statement of reasons for restrictions should be provided to
the parent, guardian or person in loco parentis, not simply
be available.

Page 35, beginning line 623

In general, we struggle with the issue of the right to refuse
treatment. On one hand, we see the very real need for a
mechanism to obtain treatment for those persons who are hurt
and at risk and who, because of their illness, are unable to
request or accept the treatment they need. We do, however,
also know that some medications are terribly intrusive and
have caused long-term damage to individuals. There are valid
arguments and valid concerns on both sides of this issue which
deserve serious consideration.

Page 50, lines 423 thru 427

The statements in (1) and (2) appear to be somewhat contradictory.

Page 52, lines 509 thru 515

We simply call your attention to this language because we
feel somewhat uncomfortable with it. We suggest that it
deserves clarification and consideration.

Respectfully submltted

s A

‘Joan Strchler
“Executive Director





