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MINUTES OF THE __House = COMMITTEE ON Labor and Industry

The meeting was called to order by Representative Arthur Douville at
Chairperson

9:00 a.m./pxr1. on March 27 19.86n room _526-S  of the Capitol.

All members were present except:

All members were present.
Committee staff present:

All present.

Conferees appearing before the committee:

Jean Chappel, Midwest Rehab. Serv. Inc.

Joan Wesselowski, KS Assoc. of Rehab. Facilities
Joe Taggart, Machinist Union, Wichita o
Bill Sneed, KS Assoc. of Defense Councils

James Zongker, Machinists, Wichita

Dr. Ann Neulicht, Intracorp

Mike Kiegerl, President, Professional Rehab. Management, Inc.
Jim Shetlar, KS Trial Lawyers AssocC.

7

The following people spoke as proponents of S.B. 365: Jean Chappel,

Joan Wesselowski (see attachment #1), Dr. Ann Neulicht (see attach-
ment #3), Mike Kiegerl (see attachment #5).

The following people spoke as opponents of S.B. 365: Joe Taggart,
Bill Sneed, James B. Zongker (see attachment #'s 2 and 4), Jim
Shetlar (see attachment #6).

Because of time limitations additional written testimony was re-
ceived (see attachment #'s 7, 8 and 9).

A guestion and answer period followed. Representative Bideau said
that the problem with the bill is the way it is worded. He asked
Bill Sneed if his organization participated in the drafting of the
bill. Mr. Sneed said no. He then asked the machinists union rep. if
they participated in the drafting of the bill. They too said no. He
asked the people from the KS Trial Lawyers Association if they parti-
cipated in the drafting of the bill. The said they found out about
if after it had been introduced. Representative Bideau then asked
all of the people he had just spoken to if they would like to parti-
cipate in an interim study on the bill, so that they could have some
input. They all said that they would.

Representative Douville informed the committee that the provisions

of S.B. 365 have been amended into a house bill in a senate committee.
He said that they could still consider S.B. 365 when the Senate
passes it back over to the House.

The meeting was adjourned at 10:00 a.m.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of __]_
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\z Kansas Association of
Rehabilitation Facilities

TownCenter Building 120 West Sixth, Suite 110
Newton, K8 67114 316-284-2330

T0:
FROM:

RE:

DATE:

HOUSE COMMITEE ON LABOR AND INDUSTRY
KANSAS ASSOCIATION OF REHABILITATION SERVICES (KARF)

SB 365 - AN ACT CONCERNING WORKERS' COMPENSATION,
RELATING TO VOCATIONAL REHABILITATION

MARCH 26, 1986

Under the current Workers' Compensation law the intent
to restore the injured employee to gainful employment
has not occured in 70% of the rehabilitation cases in
Kansas because rehabilitation (medical and vocational)
has not been given the priority it needs to return the
injured worker to employment. These cases have ended
up being litigated with a lump sum payment and the
individual being supported by the taxpayer through
state welfare, Social Security and medical programs.
These programs pay out about five times what Workers
Compensation does to severely disabled workers. (1)

Recommendation

Kansas Association of Rehabilitation Facilities sup-
ports and recommends that SB 365, An Act Concerning
Workers' Compensation, Relating to Vocational Rehabili-
tation, be passed because the bill provides:
1. A win, win situation for employee and employer
2. Prompt, early, and elective rehabilitation
(vocational) through either private (non-pro-
fit facilitites, private vendors) or public
rehabilitation
3. Payment for only functional loss, no work dis-
ability if the injured worker refuses to par-
ticipate in rehabilitation
4. Assessment and job placement with same
employer as priority, etc. and finally train-
ing as last priority
5. Expeditious return to work of injured employee

2-27-86 L
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Justification

1.

3.
4.

References

(1)

One study has shown that when vreferrals to
rehabilitation services took 4 to 6 months, 33%
were returned to work. That proportion dropped to
18% in cases where more than a year elapsed
between injury and rehabilitation. (2)

A second study showed that 78% of the individuals
who received rehabilitation returned to work or
entered training and then returned to work.
Twenty-one percent were employed in 6 months, 90%
employed within 12 months, and all employed within
15 months. (3)

Rehabilitation can decrease Workers' Compensation
costs significantly.

Returning the injured worker to work saves the
taxpayer money in payment of disability benefits.

Riordan, Teresa, "Adding Insult to Injury," The
Washington Monthly, (March, 1984), 18

Eckenhoff, Edward A., "Medical Rehabilitation for
Disabled Employees," Business and Health, (May,
1984), 30-31
Schwartz, Gail, "Disability Costs: The Impending
Crisis,” Business and Health, (May, 1984) 26

Eckenhoff, Edward ‘A., "Medical: Rehabilitation: for
Disabled Employees," Business and Health, (May,
1984), 30




Adding Insult

to Injury

The workers’ compensation system rewards lawyers,
insurance companies, and workers with hangnails—
everybody but the seriously injured worker.

In 1978 a fraterna! organization of about 250

“ Florida law vers sat down in a Miami country club

|

10 dine, 10 the accompaniment of a 12-piece or-
chestra, on prime rib and baked Alaska in
celebration of yel another very good year. This
particular group called itself the “Friends of 440"
afier the chapier number of a Flerida law that
permitied them to make a reasonable living in
their line of work. No, they weren't regulaiory
specialists or even tax lawyers. Instead, they
belonged 1o the burgeoning bar of workers’ com-
pensation, th designed 10 provide for

wo < on the job. A -
lected almost $20 _milh i ] f

representing claimants in workery’ )
ges duning that ve

ﬂ_g_____g____,j.l_.
o what, vou say, loi< of law yers make money.

Ye<. but the workers' co ior <ye w

designed 10 eliminate litigation. 11's supposed-te-

be like small claims court. There aren't supposed
1o be any Tawyers.

Jereso Riordan is on the siaff of The Washingion
Monthly. Ben Holmes assisted in the research of this
article.

Lawyers aren't the only wunintended
beneficiaries of The workers”™ compensation
system. lInsurance companies, doclors, and
unscrupulous workers with trivial injuries have
forged the system inito_a highly profitable
industry—highly profitable, tbat is, for evervbody
bl the seriously injured worker, the party that
COWA&W

orkers’ compensation, the first social in-
surance in America, started out as a good idea—
as a way to minimize the human tragedy of
workers injured on the job. Until the turn of the
century, the only way an injured worker could
make his employer pay his medical expenses and
wages while out of work was 10 drag him into
court and charge that he was 10 blame for the
accident. If the worker cou'dn®t prove this—that
the employer was negligent—he and his family
had to foot the bill themselves. Most ofien they
couldn't. If a fellow worker had caused the in-
jury, or there were multiple causes, or the unex-
pected had happened despite all precautions, the
worker had 1o provide for himself—quite an im-
possible feat for, say, a laborer whose only source
of capital was his pow-broken body. It was ofien

BY

TERESA

RIORDAN
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tough 10 win g caw o when the worker vould
dovument negligenee boevaus lew workers could
proval against the legal horscpower Jheir
employers could attord 10 hire.

So along came Progressive Era reformers », o]
tegan pushing 1or o Taull”_compensalion
swtem: cmployers, through private insurance,
would pay injurcd workers medial expenses and
losT wages regardless of fault. In exchange,

workers would gine up hei right 10 suc

emplosers for negligenee The costs of all work-
related injurics were to be allocated 1o the
cmploser—through higher premiums 1o an in-
wrnce company, which would pay actual
benefits. This was not bevause of any presump-
tion that the employer was to blame for cvery in-
Jividual injury. but bevause the inherent hazards
of_¢employ memt hould be vonsidered a cost of
production. By 1920 2l but siv states had pass-
od a workers' compensation statute. Today all
states have such statutes, which corered about 79
million workers and paid out SI5 billion in
benelits 1o workers in 1981 (the most recent figure
available). But the growth of workers’ compen-
sation has been @ cancerous one—onc that is but
a swmptom of the broader malaise gripping
America’s social programs today.

Compplots

Compensation was supposed to be simple, free
of lawyers and courts. No states procedure is the
same. but, typically, this is how it was intended
10 work: First, the worker gives notice of injury
10 his employer, who tiles a report with the state
compensation commission. Then, in most siates,
the emplover’s insurer and the worker must come
10 an agreement. which must be made before pay-
ment begins, on what should be paid. The pro-
blem is that the parties often don't agree. There
are hundreds ol possible points of contention, S0
this “agreement system” constitutes the chink
that lawyers have used 1o wedge themselves tirmly
into the compensation process. When a claim is
~contested!” which means the claimant files a
claim with the commission, the parties can reach
an agrecment at any point of the process. Butif
they don't, they go Nirst 1o an informal hearing,
then to a formal hearing, and, if necessary. ahl
the way to the appeliate level of district courl.

Only a few cases (almost all of them the
CTIOUS —i €. CApensive—caws, but morc on that
fater) are contested when the report of injury is
initially filed. Nonscrious cases are frequently
disputed, but only afier the worker has been
taken care of while injured and, usually, is rcady

10 go back 10 work. That's right, most claims are
contested afier, it would seem, the sysiem has met
its obligation 10 the injurcd worher. The rcavon
can be found in what arc called, in comp-ulture
parlance, lump-sum sclilements. Thy are the
Leystone Of the industry that law o and in
SUrance companics and doctors and workery have
construvicd on the Toundation laid by workery
compensatio

Lump-sum scitlements arc based on the well-
mcaning theory that cven after the worker
recovers from an injury, hc may sustain 3 perma-
nent disability for which he should be monclari-
ly compensated. This is called “pcrmanent par-
tial disability™ and is figured as 3 pereentage of
impairment. An eample: if a millworkee cuts his
arm off in a high-spced saw, his 2°.0 is in-
disputably 100 percent impaired. His lump-sum
«clilement is based on an awards “schedule!
which assigns a dollar amount (o cach body part
or type of impairment. So if the mill is lovated
in. say, Minncsota, the millworker will be award.
ed $78.300, or 100 percent of the scheduled
award. This is over and above his medical ex-
penses and the wages he reccived while out of
work. That $78,300 is awarded. in theory,because
without the use of his arm the millworher won't
be able to make as much money In the future..
In most states, in exchange for the lump sum the
claimant ofien agrees not to relurn to the in-
Wﬂmm‘“'ﬂm-
p%ﬂwniu” arise in the future (The
schedules vary widely, bevause they are legislated
bv each state. If you're going to Jose a thumb on
the job, for example, try to do it in lowa, where
it's worth $29,940, rather than across the border
in Missouri, where it will feich only S6R21)

1t would be foolhardy for the insurance com-
pany 10 conicst the size of the lump-sum scttle-
ment in such a black-and-white situation as the
casc of the millworker, so it will likely reach an
agreement with the claimant's attorney without
mecting before the commission again. But the
millworker isn't the only one getting lump-sum
witlements these days. Lump-sumns for MINOr in-
jurics are ubiquitous: workers collect thousands
of dollars for twisted ankies, strained backy, and
other attlictions where the lost-future-income
argument iy a linle tough 10 buy.

Tahe the case of a municipal worker in Grand-
ville, Michigan, who was awarded more than
$20.000 in a lump sum atier injuring his hnecin
a softhall game. The claimant’s attorney argued
that because the city owned the ball ficld, the in-
jury had taken place on company property. Thew
cases generally ane contesied and sa, at the very

14
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tcant, are srgucd 81 intormal Lommission
hearings.

Belore these “hearings” the compensation
law ver gnd the insurame representating will wswathy
hapgle an the halll trying 1o rcach 3 last
minuie aprecment. 11 they don't, the hearing pro-
cecds Testunony is 1aken, evadence s gien, i
ihe whole aftair bepins 10 resemble @ tpival
couttroom proveedmg, which evacth whan
worhery compensdnion was supposed  to
chminate. This s where the doviors come in.
Aticr all. the debate 1+ about onc thing only - what
“imparment Tating —mcaning pereentage ol
"Wbim,\"—?\muﬂh AsipEn-

This system, which was

supposed to be “no-fault,”
often leads to just the sort
of courtroom-like procedure

it was supposed to
eliminate.

¢d 10 the claimant. This, it turns out, is quite a
subjective number—to the financial gain of many

a doc

Each side usually gets to choose its own doc-
tor 10 examine the claimant and assign an impair-
ment rating. The doctors arc selected not for
whether they know an LV. from a blood sample
but for whether they have a reputation for hav-
ing a soft heart for injured workers or a profound
respect for the insurance industry—ie., whether
they give high or low disability ratings to the
claimants they examine. In a suney of 100 com-
pensation cases several years ago. the Baltimore
Sun found that 80 percent of the claimants went
10 one of just two physicians, Allan H. Macht
and Eli M. Lippman. For their 1alents, compen-
sation doctors can make a handsome living,
especially if they do a bulk business. They get
$1,200 10 $1,500 to testify at a compensation hear-
ing and from $200 to $700—depending, as one
compensation lawyer puts it, *on how greedy the
doctor is"—for giving a deposition.

“ht's all a game; Tom Woodruff, a member of

the Flotida House Insurance Commaitee and p
practicing compensation taw yet, 1000 the Mwrni
Herull in 1979, “The carricr ends 3 claimant 10
an incredibly consersative doctor. | wend him 10
a very liberal docton The judge comes down
omewhere in the middle™ in thisgame. the com:
pensdtion arbiter sres po Jonger a« 3 secher ol
the truth but, rather, as an umpire who offcr.
mines how much sou should ger 1or landing on
bree Parking.

One reason lump-sum scitiements have pro-
literated in the past Mcarsis that withowt them,
without lots of them, tew lawyers would find the
compensation business fuctative cnough 1o pur-

INS AL
Ly

sue In some staies, injact.»lt_\_cgnl‘\;fgglawgr,s
can collect is for what they get over and above
wage and medical benefits. So the only_reason

they're in the compensation business is what they
make off lump:sum seillements._To be sure. in
sOme states the lawyer can, for all his filing and
bargaining, gel up to 25 percent of the disabihity
wages the claimant collects whik he's out of work.
But these bencfits aren’t overly generous
10 begin with (generally two-thirds of the salar)
at time of injury. though this is tax-frec) on the
assumption that we don't want him 10 get 100
comforiable being on the dole. So the percentage
that trickles in weekly from disability pa is Just
tunch money. The big bankrolis, of course, come
from lump-sum settlements.

Why is the compensation insurance industry,
with apparently little resistance, shelling out
thousands of dollars in dubious lump-sum set-
tlements? In part because the practice has
become routine. The insurance commissioners
who decide the claims now expect 10 give the
claimant some kind of lump-sum settiement

|
|
|
|
|
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repardics o how yneonsegucnial the mpury B
anothet reason is that lump-sum seitiements are
a tape of insurance Wt the inaranee smdusity—
incurance that the worker won't come back Lee
tor more moedwal capeises and duahility pay
That right, remembet, is usially signed away 0
exchange lor 2 lump-sum.

Rate-Crashers

So it would seemha worberd componation
it such e great deal tor the iInsurance com-
panics atier all Indeed, 1t would seem that the
best they can dois minimize their fosses. But o
only seems that win when you're looking at the

spructure from thye front, A tnp atound e th
other side, whete they carn then moncy, hends
whole new perspuviive

I Mnt Atates, Premiumes are tned: thonghom
wirane 1 ctred throngh privic anpanes, hen
i ono compenihon. A sale COMIMISIOn ™
repulatony dpengy, avhing under the authonty o
Congress's preat gt o the insurance i,
the MeCarran-Lerguson Act, sets the rates Jor
promims just as the fepnlature seis ihe whedule
ol benehie o pormancat-partsl disabihiy,
Although the Sate Insuranee commssion has 1o
APPIOVE FHL ICTEIsCs OF changes, #orches on o
private corporation—the National Counal on

Melvin's World

In exchange for workers' compensation, workers
gae up the right fo su¢ iheir€mployers for negligence.
There is, however. 3 backdoor way to suc when
workers are injured on the job. They sue no! their
employer but 2 third party, ofien the manufacturer
of equipment of maleri2!s they used at the workplace.
This category of third-pariy suits is called, logically
enough, product hability. And if workers' compen-
sation is a scandal, according 10 Jeflrey O'Connell,
a University of Virginia taw professor and exper! in
no-fault insurance. then product-liability suits arc *'s
scanda! piled upon a scandal.”

One reason for the recent prohferation of product-
tiability suits is that workers’ compensation does not
provide adequate coverage for occupational discase
victims (whose symploms often don't appear until
after the statute of limitations has long since run out
in wotkers' compensation). Since they have no other
option, they suc. \ore than 20.000 such suits have
been filed by workers exposed 10 asbestos. Another
reason is thal suits are now easier 10 win. Tort law
has evolved in such cases into a system of “'stnct liabili-
ty.”” which means the injured party has to prove only
a product or warning defect, rather than negligence.
Melvin Belli, the preeminent personal injury lawyer
{once called the King of Torts by Life magazine), of-
fers yet another reason for the explosion in the number
of product hiability quits: **In common cour you can
get a lol morc money than in workers’ compensation,”
he says. This is certamly true—not just for the injured
worker, but tor el too. Belh wins several set-
tiements of morc than $1 million a year, onc-fourth
to onc-third of which he hoeps for himsell, from in-
jured workers” cases.

But the probkm with product-liability suits is the
problem that spurred enaciment of workery’ compen-
wtion in the firt place: ton law i incMicicnt and ar-
bitrary. The wone the injury, the larger the setilement
wought, und the longer the insurame lawyen drag out

AL

the case For every 66 cems‘clumams get in produdt-
liability setlements, lawyen hau! in 77 cents (remember
there are lawyers® fees on both sydes). Most suits are
brought on a “contingency basis” which means the
worker doesn't have 10 pa; his lawyer amything unless
he wins the suit. Belh, in an interview with the San
Francisco Chronicle calied this contingeny fee “the
poot man’s tichet to the couriroom” Maybe Butif so.
it's a lottery ticket, because to continue his lifesty be of
velvel-lined offices and satin-tined suits, Bell can on-
ly afford to take on cases he hnows he can win—
irrespective of the extent of a worker's injury ot his
need for compensation. No clear sense of justice
prevails.

Business and insurance Jobbyists are carrying the
fact that the trial bar is profiting disproportionately
from product-liability cases as 2 banner under which
they hope 10 pass sweeping reforms. Senator Bob
Kasten, the white knight of the business Jobby, has
intrnduced a bill, which now has full administration
backing, that would sel federal standards of liabihty,
limiting punitive damages, forbidding suits by people
damaged by capital goods more than 25 years old, and
tightening the terms of liability.

The result would be 2 disincentive for manulacturers
10 do the research necessary for developing safe pro-
ducts, because if they don’t know that their product
is unsafe. they won't be liable. The burden of proof,
and the accompanying increase in litigation coss,
would shift to the injured claimants. So the irony of
Kasten's crusade is that his bill would be a relief
measure for those who have added the most 1o the high
cost of hitigation in the first place—the insurance in-
dusiry and manufactuers who profit from unaafc
products—while it would relax the safety inducements
of present tor law. With OSHA now offering only
a silhoueite of proiection, this is 8 frightening
prospect. .

—Ben Holmes

THE WASHINGTON MONTHLY/MARCH 1984



Compensation tncome—for recommendatlions.
Who funds the NCC1?Bavically insurance com.
panics who pay 8 fee 10 belong 1o 1the council and
agree 10 charpe premiums in acvordance with ity
tined sohedule

ANl thie amacks of carie! and government-
wanchioned price-fining. according 10 8 study
commusaioncd by the tabor Depanment in the
carhy daye of the Rcapan admimsirahion Mo
aatcs foltow the NCCI recommendations for
premium . rates because, according 10 Robert
Hunier of the National Insurance Consumer
Organization and a coauthor of the Labor studdy,
=20 or 30 actuarics come charging down ltom
NCC} in New York™ to arguc for them. “State
regulators are jus! undergunned.” he «avs. *NCCI
gels away with murder’ Some states don’t even
have an actuary of an insurance commissioner.
The study congludes that as much as $1.8 bitlion
2 year in insurance remiums could be saved
a more com utive rate-maling sysiem which
*“M
The study, by the way. was not published after
Raymond Donovan. the secreiary of labor, receiv-
ed a letier from the six Jeading compensation in-
curance companies atking him to “halt the
release™ of il

M
Mmmrwm

Tncome. Ins
i S

as interest-f

but in the case of com ion ipsurance there

I~ n effec), mMore income Lo imvest because it
‘ms. And in other in-

takes <0 long to
surance specialilics—-for instance, auto

inxurance-—-income investment reserves arc gl
least somewnhat € sricicd by competition. Not

O, as _wene already seen, n compensalion

tor example, according 10 Huntet, the compen-
Lation insurance industry earncd a 3510 40 per-
cent return on net worth aficr taves in 1981 from
the businesses it insures in Wishington, DC.
But owen though investment income_can_be
cignificant, it nol taken_into_account when
prcnid'nmx are figured. That's right. When rate-
selifig 1me comes around. the insuranpce com-
panics preiend that this enormous source of in-
comye does not even enist. And ks than 60 per-
cent o the monce privatc inswrers take In on
premiums is paid out in benetits. Compatre this
10 the Sovial Security bencfit sysem. where 98
cents of cach dollar gocs ino benehite. O ook
at. Yor cxample, Ohio, which h o

Trankes tith in the nation in the ke )

hci\cﬁh pand 10 Jdisabled worken, but Inh in the

cont M

~Why do insurance companics pay Oul 30 Intde
in henefis? Insurance companies Tarely contest
portiel permanent drability claims, thote
primarily minor claims that typically end 0
jump-sum seitlements Bu! they do contest—n
1imes more fre

diahility cases. In other words, the

Ihe cases in which the worker needs compenta-
IW [hooe ate cases Ol senere diabih-
ty, where the worket may be unable 10 work agan
for years or perhaps the rest of his life—3 costh
possibility for the insurance carrier.

In many states, when an inurer conlests a case
he isn't obligated to pay the worker anything un-
1il the claim is resohved. Where there iva big
backlog of cases, it 1akes fout years 1o seitle the
iypical compensation dispule. That's how long
it 100k before compensatlion payments staned for
Robert T. Righy, @ worker in Baliimore suffer-
ing from burns, open SOTES. and dishigurement
of his fingers, face, and genitals caused by
chemicals he worked with. Many such disabled
worhers drift into the fourth dimension. They
can't collect workers’ comp because their claims
are in limbo. They can’t apph for unemployment.
because il requires an active search for worh, and
they can't work because they're disabled. O if
the worker lies and says he can work, to collect
unemployment, the tie will come back 10 haunt
him in the compensation hearing. How, the in-
curance atliorney will ask. can jou collect
unemployment if vou're disabled?

In some cases. insurance companies “starve
out™ a worker by delaying the processing of his
claim. either intentionally_or because of ad-
fministrative backlop. Sometimes. the insurance
company doesn’t pay even afier a weekly disabibi-
ty pay benefit ha- been agreed upon and approv-
ed by the commission. And it won't pay until the
court orders it 10. Why <hould i? Generally there
arc no fines for non-payment unless an appeals
court imposes a contempt of court penaliy, which
oceun rarcly. In some sates @ carricr ma be tor-
hidden to 1ake on further compemation busines,
but this also is rarc The most the insurer rishs
i having 10 p retroactive henefits. Afwer the
workers been without moncy and JoBTes Tony
chouph, The insurance compan can olTer fum 2
Wimp-sum settiement of, v, S20,000, an arresisti-

blc amount 10 a desperite peron. 11_aho Tooks
good 10 his atierng. who would rather get one

fig cheuh today than dribe and drabs cvery wevk

or 1he DENL seven NCars. Bouides, the kwver fus
an added o aling 2

- et

flement instead of fighting for weekh disability
________.—-——.-

quently. in faci—ror0/ peimanent
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pay. bevause the insurance cartiet can coniest the
dnabiiity wages wp 10 Naic coprl, that
roUtc ¢dN MEdn two 1o thice imes as myuch work
167 The attornny. Tor the same 20 pereent seitle-
mcnt_cut. )
“Even if the ansurance carrier doesnt get »
lump-sum settlement, it 2lways comes out ahcad
1 malls, for three reasons Farst, it earns interest
on the money it would be payving out. Scvond,
nflanon will have appreciably lowered the worth
ot .- ¢ worker's pay by the ime the award 1s made,
because benefits are deiermined by the amount
the worker was earning the day of the accident.
And. third, if the insurance company is real luchy,
the claimant may just kick the bucket before it
ever pays a cent.

Indeed. the insurance industry scems to have
mastered the art of paying as litile as possiblc to
permanently disabled workers. Only 18 percent
of the estimated 410,000 workers severely disabl-
ed by injury receive long-term compensation, ac-
cording 10 a Labor Depariment study released in
1980 (the most recent national figures available).
Of those. the avcrage pension is just 30 percent
of previous wapes. In some states, the percentage
of those receiving benefits doesn't even approach
the 15 percent average. In Illinois, for example,
only roughly 4 percent of all faial and serious
cases involve a pension.

Those with occupationa! diseases (where the
disability occurs over time afier repeated exposure
10. 52y, a chemical) have an even slimmer chance
of getting compensation. This is because a worker
must prove that his injury arose “during the
course of and out of™* his employment, which is
hard 10 do when a condition develops over time.
In addition, most staies have arbitrary statutes
of hmitation that stipulaie a worker must file for
compensation within (wo vears of exposure to a
hazardous substance, in efievt precluding awards
for occupational diseases like asbestosis or
silicosis, which have latency periods of up to 30
vears. As aresult, only § percent of those severe-

» disabled from an occupational disease reccive
workers' compensation benefits. Those who do
don’t get much. According 10 1975 Labor Depari-
ment figures again, the most recent national
figure available because nobody bothers 10 heep
track) the average 1010/ compensation for a
worker who had been permanently disabled by
an accident was only $23.352. The average foral
compensation for the occupational discase vic-
tim with permancnt 1013l disability was cven
lower: $9,676. Toual.

What happens 19 the dicabled workers who
don’t get workers’ compensation’ meiimes

they enier the lotiery of thid-party lawsuite—a
011 of backdoor way 10 sue for negligence. »
privilege workers supposcdly gase wp for
guaraniced diability payments (sec sidebar, page
16 1 ther number comes up they can rcap
thousands, even milhons. My

they end up being su |

Scouriny ind Medicare gmfmms hcf EE:':"ﬁ*
pay oul aimost 31 billion— about five himes what
WOTACHs Lompensaon docy—10 severels die-

‘ . Even so. ZJAQ000
worhers—a h rcentage ol them women and
assistance at all. accor '"ﬁ 10 a Labor Depar-
ment estimate. They judt fall through the cracke,

bic for axd.
Lo e

Going for Baroque

If the lawyers and insurance companies are
guilty of constructing the baroque system of
workerd compensation we now have, the govern-
ment 1s guilty of buttressing it. In creating tederal
dicabil A - -
Security Administ n, Washinetop jgnored the

slralion, washineton jgnorgd the
extstence of workers' compensation. When i
loohed around a | ears later. i 1sconvered thai
thetwo programs ov rlaggrd ecach other. ,ipa in
is m?mq; \\isaom, 1he gorernment decided to
recuce a worker's benelits if he was gettine mones

ifaninjured worker is getting both

ocial Securinn dicabifiiv and wors monen-
sation, he can't collect more than & cn! of
RO\CTNMCAT TeQUces 11s PAYMENts 50 Ihe worke!
cms-;%'ﬁroncs who get 1o lower their
bencfit payments. This is because the Social
Sccurity Act used 1o provide that if a siate clecied
to reduce its benefus, Social Sccurity benefins

could not be reduced. Congress realized the folly
of this in 198] and chanecd 1he Tule— bay ool

SO no new states could begin 10 reduce thei
benelits. Tn cr words, Uncle Sam ety 1o
oesn't offvet: ty .
art, he will 1ake a lump-

s then ¢o codirity disabiliny

Take the case of Elbort Turner, a 36 vear-old
father of cight whose spine was so tragife that
onc doctor warned he could become parahyzed
it he sicpped off a curb the wrong way, A
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worher LOMPCNSBtion judpe in Daylona Beath,
P Fiorwda, ruled in 1979 that Turner shouk! get $80
a weeh for hife & well 88 modical vorerage
Turner's maximum disability benefits were sl 8
$112 £2. two-thirdvof his former pay. But Twner
guahticd for $46.79 in Soual Sevurity dinability
. paymenty, which. atong with the $80 in compen-
anon, put him over the himit. So the insurance
company—not the  Sowial  Scoeunity
f\dmnn\lruhon-—dcuca\cd My payments 10
Jurner by $24.27. Then an advance of $2.000 in
Sovial Sevurity diability pay 10 Turncr (whivh he
got insicad of wechly payments for the firs! five
months) was lubcked an “orerpa) ment” by the in-
™ Lo
- ( . : ‘.’ ot k ] .
\ ¥ o Workers' compensation has
P .
e AN turned out to be a failure.
= But it is only one example
M y
of our society’s tendency to

offer help to individuals not

“When | got oft work in the afiernoonsl’ she
says, " 1 had 1o wall over 3 bloch 10 My car.
1 would be eahausted:” The company sent her 10
» doctor in Durtham, who 1old her she had 2
“breathing problem™ and thai Whe would have to
be transferred to & ditferent part of the plant,
away from the cotton dust. Burlington transfer:
red her all right—two years later. Ho@new job
was as a vloth impevton which involved running
up and Jow nsteps from one Moot 1o another and
proved 100 much ol a challenge 10 her dumayped
lungs. “There was nO plive clsc 10 gO 0 the
plant.’ she says. “1 just went back to my old
job"—back 1o the cotton dust. Then inlaic 1974,

w7~ according to fact of need
| ’3:»} but according to
| ! ] circumstance of need.
: e’ /

surance company, which deducted another $Sa
weeh  trom his check. Then, aficr Turner was
given a § pereent cost-of-living increase—which
amounted to $16 2 weeh—in his disability

Bass's health deteriorated so much that she lost
a lot of weight and could “barely keep my head
up.” Still, she went to work avery day, six days

pasments, the insurance company, again, lowered
it~ compensation payments, which are not ad-
justed tor inflation. The ipsurance cOmMpala

whittled its weehly pavmentis, i N

ad stagied 10SLWARCS

a week. Afier all, she needed the money. Her hus-
tand was earning only a meager income. He had
Jost his arm in a mill accident 20 vears earlier.
he wasn'l receiving W ‘g ¥

e b had hoon piven 2 lumn.-siim

L ovull -
Qu!

Turner ended up scuhing his case. He gave up
all nighis to future payments of medical care, in
anchange for a lump-sum «ettlement of $22,500.
Why? 1 was better off without it because with
that little bit of monay 1 couldn't draw o
soverment pension.” Turnet told the Miann
Hereld. “They hnew had a bip family 10 take
cdre of and they knew i couldn't do it on what
mones | was geting. They haew sponer of later
1 would press for a «citfement because of what
they were giving mc’

Somctimes disabled workens don't know thayv're
clipible for workers' compensation. Linic Mac
Basw, for cxample, 2 spooler for a Burlington In-
Juatrics cotton mill in trwin. North Carolina,
first evpenicaced trouble breathing in 1971

scitlement soon af :

Eventually, Burlington scnt Linie Mae Bass 1o
another doctor in Chapel Hill, who told her that
her lungs were in such bad shape that she was
permancntly disabled. The company do<tor inlr-
win met with Bass and 1old her, “The good news
is that vou don’t have brown lung He also 1old
her to apply for Social Sccurity disability —not
a word about workers' compensation. She ap-
plicd for Sovial Security disability and was denied
it (she's not sure why). The dovior told her W app-
Iy again. She was denicd again. It wan’t until
womelime in 1976 that she learned—trom the
Brown Lung Association—that she could tile for
workers® compensation and that she did indeed
have brown lung. Afier a drawn-out battle with
Burlinglon™s insurance company, Liberty Mutual,
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Bass received her first compensation check in
1979

And t10d2y? Baw's weekly compensation
checks siopped last year North Carolina law
stipulated that the mavimum amount of money
she was allowed 1o receive from compensation
wat $32.000. And 38,000 of that had gone 10 her
law yer, who admittedly played a substantial role
in wrenching moncy for Bass from the insurance
company. Even though the “manimum’” clausc
was eliminated in 1978—a full year belfore Bass
saw het first compensation check—it technical:
1y applied to her because she staried geuting sick
in 1974, Now Bass collects Social Sccurity
diability instead.

he stories of Linie Mae Bass and Elber

system assumes th do. Instead, the taxpaver

2vs 34 billin : vide for intured or
—iee

drsabied worhers. Which means that the huma
TS ol produclios, mu B like uncheched pollu-
fion, dont |wa\'s sR ow Up accurately on in-
austries c01-
industries hitie ingcmivc { rough 1hreal gf higher
compensation premiums) to mahe the workplace
(V2140

—

The Counter-Reformation

If workers' compensation is such a quagmire,
why doesn't anybody try 10 clean it up? Mostly
because the only people sinking in it are the
unorganized, powerless, injured workers, worried
more about whether they can pay their medical
bills and feed their kids than about how to phrase
a letter 10 their legislators on the injustices of the
compensation system. The rest of us are standing
on dry land—or, in the case of the compensa-
tion lawyers and insurance companies, harvesting

| a bountiful crop from the swamp.

Workers' compensation hasn't gone compleiely

i untouched by reform efforts. The Occupational

Safety and Health Act of 1970 esiablished the Na-
tional Commission on State Workmen's Com-
pensation Laws, which issued a report identify-
ing 19 reccommendations that are “essential 10 2
modern workers' compensation” The states were
supposed to comply voluntarily but the commis-
sion suggesied that if the states hadn't cleaned
up their act in five years, the recommendations
should be made mandatory. At last count, ten
vears later, the states had t1aken only baby steps

toward change. comphance with the 19 “esen.
tia!" recommendations had increased from an
sverage of eight per siate 10 only 11 and » hall.
Why such lethargic progress? The issut 13 30 com.
phcated that no adminisiration wanis 10 touch
it "I’y » hornet's nest” says Peter S. Barth, the
executive direcior of the commission in 1971 and
*72 and now a professor at the Unived@®iy of Con-
necticut “You've got five or six differentinterest
groups that live off this wysiem!” Although exery
administration has displayed 3 profound
disinterest in compensation reform, the Reagan
administration, in its quest to dismantie OSHA,
has been more vigorously disinteresied than
usual. *You could replace [the Office of Workers'
Compensation Programs} with a post office bov!
according 1o one civil servant.

In Congress, Senators Harrison Williams and
Jacob Javits, every year from 1971 10 1978, did
introduce bills requiring that those essential
recommendations be instituied. But each year
they were soundly defeated, mostly because of
pressure from the insurance indusiry, which has

an economic stake in preserving the status Quo.
A .

lthough, as we have < ce companies
pa\ a lotol ynnecessary Jump-sums fornsieniii-
cant injunes, they olien pet awaz without pav-
! .8
worhers—the expensive claims Tha! the compen-
sation insurance industrv 1sn't bearjng the costs
W ERoua Becomes obvious when vou compare it
GRL ZoTOMODIE INSurance inQuSLTY. Both rea

{
windtalls Ir \ \ncom hev fail

to pass along in the form of lowel raics

aJto insurance industry has a vested int
reGuCing a j L claim
means less money Eaid gm—-aug therefore 100
bres for sater cars ang for such safely movements

as airbags an tter bum

compen-

erring with Ralph Nader on how to make the

RS
Eou Ealc 10 ask the obvious, vou say, but what

about unions? Aren't rthey pushing for reform?
Not really. The compensation sysiem “works™ for
the majority of workers. It fails only for a small
minority.

Afier all, for gvery 100 unign members who
mjurics, there is obablv just one serioush
divabled worker. And because he's out ol wWork,
fics probably not even aving union dues any
WM{MH[@ voting
members are satisfied, the union leader has little

impetus or time to explore ways 10 take care of
the guy who's really in troudble and who, inciden-

20
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1!y, probably no ongetr has voiing privilepes
f ' FL.

wedl_pt simply hugher benc s
< The insicad of refprm ofthe system.
Su pnion leaden, somc ohacrsers awert,
aren't a3 scheming 3t all that. They simply don’t
understand the issec So whom do they rely on
for the information? Law yere—workers com:
pensation law yers 10 be exact. Take, for example,
Mark Shaffer, a pariner with the firm of Asheraft
& Gerel in Washington, D.C.. which has been in
the compensation business for 30 years (perhaps
thosc in the Washington, DC., area have caught
their TV ad, starring John Riggins of the Red-
<kins). Shaffer is a paid adviser 10 the AFL-CIO
on the U:mgshorcmcn's Act (a federal version of
workerd compensation). He and his firm alvo
give free workshops to local unions on how 1o
collect compensation. When the issue of compen-
ation reform came up in the District of Colum-

bia recently, guess who was whispering in the cars
of the area union leaders? That's nght. Ashcraft
& Gerel.

For » betier look Bt how the relationship be-
{wcen unions and compensation lawyers has
stalied out reform efforts, Jet's lood 8t the sate
of Delaware. A bill was introduccd thereg 1942
to reform workers’ compensation by ehiminating
most lump-sum settiements, except in the cave of
amputation and severe difigurement. In ev
change, the bill would have increased the maxs-
imum weekly wage compensation from two-
thirds of the average stale wage to two-thirds of
128 percent of the average siaic wage. thereby in-
creasing aid 10 severcly injured workers. The bill
also would have limited fecs for lawyers 10 only
what the lawyer got the client over and abore his
wage and medical bencflus.

The bill was patierned after 2 “wage-loss”
sysiem that had recemly been implemented in
Florida, a state that, you will recall, had been

Mining the Federal Treasury

The Black Lung Benefits Aot and the Longshore and
Harbor workers' Compensation Act came sboul
because workers’ compensation failed 10 take care of
disabled coal miners and longshoremen. Both pro-
grams were enacted 1o mmeel genuine needs. Both,
however, have mushroomed far bevond theit original
intent because of amendments passed over the years.

Let's look first at the black lung program, which was
passed in 1969 as a temporan measure 1o care for coal
workers with pneumoconiosis who were being left out
of workery’ compensation coverage The original law
limited coverage o those “totally disabled™ by black
lung But subsequent amendments, the first in 1972,
took a cap off death benefits, evended coverage 10 3
host of new dependents, eradicated the waiting period
for benefits, and radically liberalized qualifications.

How liberal are the qua\iﬁca!ions‘.’ So liberal that
almost every coa! miner who relires of Quits mining
filcs a claim. In one case, an g2-vear-old man died in

1966 of a heart attach, 38 years afier he'd seen the in-
side of a mine. Seven years iater in 1973 his widow ap-
plied for benefits because, she suated. her husband had
suffered from “shortness of breath™ and had worked
12 yeannas d miner. A doctor's statement reporied that
the man's lungs had been clear. Even so afier two un-
successful claims, the widow was given 8 cash award
of $12.240 and 3 weekly altowance of $232.

Besides moncy paid to peopk who genuinely fitthe
Joose qualifications, $1.8 million in benefits had been
paid by 1983 10 453 incligible coal miners and their
famibies. This induded a muhitude of double payments

THE WASHINGTON MONTHLYMARCH 1984

and payments 10 the dead. At one point, death benefits
were being paid outl 10 23 “spouses” of one miner.
Small wondet that this fund, which was originally go-
ing to tap only $40 million from general revenues, is
now $1.9 billion in debt to the US. Treasury. Worse,
the General Accounting Office projects a $9.3 billion
debt by 1995,

The history of the longshoremen’s program, which
was staried in 1927, resembles that of black lung. In-
itially it covered only a specialized class of maritime
employees for injuries that occurred while in nas igable
waters. But Congress wasn't conient to linkes with the
black lung program in 1972, so it decided 10 tack several
amendments onto the longshoremen’s program. Now
the program covers hundreds of thousands of worhers,
many of whom—pleasure boat builders and campsite
employees, for example—rarcly stray pear water's edge
during the courst of a day. It's easy for a worker 10
get comfortable on disability benefits, which can be
as much as $456 week and are fully indened for infla-
tion and tax-free. Often the worker is better off than
he was before his injury. In addition, these disability
claims are casy 10 qualify for because they're con-
sidered valid unless proved otherwise. Even if the claim
is chalienged, the worker can pick his own doctor to
verify his injuries. Best of all, if the injury is ruled “per-
manent”™ & worker keeps receiving benefits even afier
he goes back to work. 1t comes &s HO surprise that
claims have more than tripled since 1972 and cost $263
mitlion last year.

— Mairi N. Morrison

ral




plapucd by all the hypica! problems of compen:
ation. The wape-low formola was dougned to
compeisate workers b avtial wages tost due 10
mjutics. B chnnated lump-sum paymgnis for
peomanent parial drnabibities, wineh had covered
a wide ranpe 0F juncs, including relatively
NN ONes

Though enhv 3 precemeal solubion o the na-
nonal problem, the Flonda retorm has been
aeeess 80 Tar Sinee it passed in 1979, thc vost
o insurance premums 1o business hav gone
down almost 80 pereent, beeause unnecessary
jump-sums have been ehiminaicd. What about
COMpPensation lawyers in Flonda? Well, they're
not cating much prime rib these days. Their
numbcr.ha\ plummcted from 200 10 about 10,
according 10 ONC cOMPensation law ycr. Lump-
wwm scitlements dropped from morc than $28
milhion in 1978 10 less than 85 mithon in 1982

But back 1o the cold weather in Delaware. Two
Janyers by the names of Harry Rubcnstein and
John Schiitninger were Jobbying heavily apainst
the bill. Ruhensicin and Schmittinger, as you
nmight have guessed, make therr living from
workers” compensation casesThe pair did good
work—the bill wac defeated in June 1982—but
they didn't do n all alone. Interestingly cnough,
the insurance industry, which initially had been
cheerleading for the bill, lost it enthusiasm when
the state senaie added an amendment mandating
a 26 percent cut in premiums 1that would 1ake ac-
count of imvestment income.

Comp & Circumstance

Unions and compensation lawyers have been
much more amenable 1o reform that would aid
occupational disease victims. They were in-
«rumental, for example. in the passage of the
Black Lung Benefits Act of 1969. Today the big
push is behind a bill in Congress to aid asbestos
victims, which was writien by Representative
George Miller of California. But the problem
with the Miller bill is the problem of limiting
reform 10, say. state-legistaied wage-loss programs
e that of Florida: n's simply not comprehen-
e, Insead of addresang the problems of
workers” compensation as a whole, or even the
problems of occupational discasc as a whole, it
focuscs mainhy on asbestosis. It’s another patch
for the quilt of assortcd programs we alrcady
have. a quilt with lot of gaps, overlaps, and
wasteful embellishment (see sidcbar on page o
on the Black Lung Benefits Act and the
Longshore and Harbor Workers’ Compcnsation
Act).

Workers” compensation has turned out 10 bhe

LTS

o d-yLa1-0
@ yedt may get the same uncmploy men henchits
as the Taid-011 3R-ycar-old with lou@iids and an
imahd spouse at home Medicare w il pay all the
hospital bills for an advertimmg sucount exevuine
who 1s dying of hcart discase, it won't pay for
nursing-home carc for a hbrarian bevause he hap-
pens to be dying of, say, mutuple scicross. And
a mother on welfare may not be able to alford
10 feed her children adequately bevause she hap-
pens 1o live in Mississippi rather than Califormia,
where welfare cheths are five times as high.

needy i pot to ad

a tew nmiore swa ]
programs, bul

agu TOThe 10 Those Who dTe dine
N IR uR T STERESE TiTe TC 0N

' svslem would chinnaie The arcical
lengths 10 which workers have to go 10 colledt
claims. W would alo, some would argue.
climinate the only incentive industry havio clean
up the workplace But the point is, as weve seen,
that the present sysiem doesn’t do 3 ven good
job of providing this incentive cither. Bt ofien
merchy socializes human costs of production
rather than assigning them to a particular in-
dustry, where they belong. A betier way would
be 1o impo i 1¢_the

recora of injprics
addition, flagrant violators should face vicarpus
cnmmal prosec"‘u on.

This sysiem would go far bevond proy wding
for injurcd workers. Atter all, H we are going 1O
help the worker who contracted asbestosis on the
job, why shouldn't we provide for his wife who
contracis asbestosis from washing the white fibers
out of his clothes every evening or who. say, geis
cancer for no other apparent reason other than
that some people simply get canver? Or, for that
matier, why shouldn't we provide tor his nent-
door neighbor who is out of work, not because
of injury but because the economy Jepressed
and he's been laid off and can’t find another jobh?

The answer is that we should. The workery’
cOMPCNsation System is @ case study in the folly
of trying to tailor a different relie! for avers Kind
of nced. The lawyers and insurance COMPANICS
might not do betier under 2 greatly simplificd
sysiem. Those who truly need the system would.
To them, their origin of suffering makes littde
dittcrence. ]

22

THE WASHINGTON MONTHLY/MARCH 1984

.



-
B
[

S

Andr Mover

"«

»
thu dratmn e

THE WASHINGTON MONTHLY/MARCH 1384

12

B I DE G an ee HE v rc



BUSINESS AND HEALTH

Medical Rehabilitation
for Disabled Employees

BY EDWARD A. ECKENHOFF

Appropriate medical care helps disabled workers
return to jobs, cuts employers’ costs.

n a medica) climate in which cure
is kirg medical rehabilitation,
along with its practitioners and
patients, has fought an uphill fight
for recognition and respect. After
. decades of struggle. it is winning

~ DISABILITY -
7 REPORT ~

physical. occupational and vocationai
therapists:  speech pzthologists; and
psychologists and social workers to
treat behaviora) problems which ofien
accompany disability and can be dis-
abling in their own right. Often, designers

both, based on its performance in returning severely
disabled people to optimum independence and self-
sufficiency in a society where these nouns are wirtual
synonyms for “employment.”

Yet, to most employers, the efficacy of rehabilitation
stil) needs to be proven. Like many other things in this
transitory world, rehabilitation has changed. and will
continue to change, for the better. With the acceptance
and support of an enlightened corporate community, that
change can be accelerated to everyone's benefit.

Rehsbilitation Objectives

Rehabilitation is based on recognizing that physical
impairment affects all aspects of a person’s life. Disabled
persons — and their families, friends and emplovers —
must deal with new self-concepts and relationships as well
as new modes of self-care, mobility, communication,
health, emplovment, finances and career goals. The more
severe the disability, the more life functions that are
affected.

The objective, ihen, is to minimize or overcome each
patient’s dysfunction to the greatest extent possible and
on the broadest front. Thus, medical rehabilitation is a
concerted team effort, carefully managed toward this end
and carried outby anarray of skilled health professionals,
each of whom pursues a coordinated objective on the
patient’s behalf.

The team may, according to the patient's need,
include physicians representing a variety of specialties:

Edward A. Eckenhoff is the presiden: of the National
Rehabilitation Hospital in Washingion, D.C., and an
adiunct assisiant professor a1 Georgetown University

of artificial limbs and braces as well as other rehabilitation
engineers are called in to build devices 1o compensate for

Jost function and make life more independent and
productive.

At its bestand most effective, rehabilitation provides
a full range of adaptive and supportive services designed
1o restore function in a physical sense and also to helpin
the difficult, important process of readaptation to an
environment designed for the able bodied. The rehabilitation
team may, therefore, include other specialists such as job
placement and vocational counselors, and driving
instructors and recreation therapists, each of whom helps
the disabled person regain access to 2 community full of
social and physical barriers.

Not all rehabilitation patients need this range of
services. Infact. in most community hospitals they are not
even available. Economics, experience and expertise have
put them in the province of the comprehensive rehabilitation
hospital. But when achievement of the objective and the
attainment of independence, self-confidence and return
to productive life demand it, comprehensive rehabilitation
can mean success where half-measures will fail.

From Altruism to Pragmatism

The vicious efficiency of 20th century wars led to the
use of rehabilitation as a humane extension of a medical
system that is capable of saving even the most hideously
wounded. During and after World War 11, rehabilitation
pioneers such as Howard A. Rusk and Paul B. Magnuson
in the U.S..and Ludwig Guttmanin England, argued that
there ought to be more 1o life for the disabled person than
stable organic function and cusiodial care unti] death.!
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others demonstrated that many disabled veterans could
_be helped to become functiomally independent and
productive, rather than allowed to remain dependent on
society ¢ This demonsiration was the genesis of modern
rehabdilitation.

In later years. as medical advances helped more and
more people survive birth defects. disease and trauma,
rehabilitation became justified on pragmatic grounds as
well as humane ones. Today, infact, birth defects, disease
and trauma Jead less ofien 1o death than to impairment
and disability. Perhapsironically, witheach advancement
in acute care medicine. the number of disabled people
continues 10 grow.

It is estimated that there are 23 million disabled
people in the U.S. alone, and that nearly half of these
people are severeky disabled s« A federal Social Secunty
Administration study estimated that 17.2 percent of the
working age population had chronic health conditions
and impairments limiting their ability to work.

Other studies and estimates tend 1o confirm these
statistics of the inexorzble growth of disability. For
example. each vear about 8,000 people survive traumatic

spinal cord injury and over 420,000 survive brain
trauma.’* In addition. an estimated 20 million Americans
suffer {rom arthritis, and neurological disorders afflictan
estimated 1.5 million $-1¢ Back pain disables an estimated
17.7 million people 1o an exient requiring hospitalization,
and undetermined numbers are disabled by cancer and
chronic pulmonary disorders."

In all, 70 percent of all Americans will, at some time
in their lives, be so disabled that they cannot climba flight
of stairs.??

Paving for Treatment
As the number of disabled people grows, the cost of

disability grows in geometric proportion. A major shareA

of this cost is now and will continue to be bome __y
emplovers. But rehabilitation offers a viable mcan§_oj
cost control.

Most authorities agree that a paraplegic will require
at least two months of rehabilitation treatment following
acute care hospitalization. Assuming no significant
medical complications (which can increase costs signi-
ficantly) and an expeditious progression from acute care
to rehabilitation, the initial bill can run between $40,000
and $50,000. A similar course of treatment for a
quadriplegic may cost closer to $75,000.

It is estimated that some 8,000 victims will survive
permanent spinal cord injury each year. If firstadmission
rehabilitation costs for these patients are put at a8 mid-
range of $62,500, the first year treatment costs would total
$500 million. Treating the 414,000 stroke cases alone,
which appear annually (about one a minute), would cost
in the billions. And, of course, spinal cord injury and
stroke are just two among dozens of potentially disabling
events which can generate rehabilitation costs.

The common denominator among the disabled is
that f:u mdmduals can afford to pay for rehabilitation

anenrare and

corporations, through taxes and benefits, end up paying
for all or most of the dill.

Onet of the facts which contributes 10 employers’
difficulty in understanding the benefits of rehabdilitation is
that it offers no cures. J1 does, however, offer attainment
of a disabled person's maximum residual capacities —
capacities which constitute the social and economic profit
margin on an investiment in rehabilitation.

Consider the hypothetical example of 100 spina)
cord injured patients who were rehabilitated successfully,
returned to their communities and were gainfully
employed. Given an average of $62,500, their rehabilitation
would cost $6.25 million. At the minimum wage of $3.50
an hour, the 100 injured persons will have earned
$728,000. The government receives taxes on their
earnings, totaling about $72,800. Meanwhile, federal and
private insurance programs will save about $1.14 million
in disability benefits.

Assuming, therefore, that these 100 persons never
earn a raise (which is unlikely), continue to require no
supplemental benefits (which is quite likely), and never
pay any higher taxes (which is virtually impossible), their
economic contributior:s wil! have repaid the cost of their
rehabilitation in about five years. Yet the benefits
continue to accrue since the average spinal cord injured
person may have an additional 30 yearsin which to work.

Testing muscle sirength is one
way for rehabilitation specialists
1o evaluate how much work this

ouro accident victim, who now
suffers from chronic pain, is
capable of doing.

Nationsl Rehabititetion ilospital 13

Statistics on stroke patients are equally interesting in
a guantitative sense. The average surviving stroke patient
lives a1 Jeast 7 years after the incident and 30 percent live
11 more years. It costs a minimum of 317,000 to maintain
an unrehabilitated stroke victim ina nursing facility, fora
total of $119,000 for 7 years and $187,000 for 1] years.

If a stroke victim is rehabilitated and enabled to live

Rchabxlmollar payoff thcrcforc is between
$8 and $10 for cach $1 spent.

Dats Show a Return to Work
So far, the figures discussed have been abstract ones.
How well dc=s rehabilitation actually work, with rea)
patients-and rea} disabilities?
A five-year unpublished study, conducted by the
Rehabilitation Institute of Chicago, showed that from a

ctatictiral cormnls af V RRR covarely dicahled natientc Anle
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6.4 percent weré discharged 10 custodial care environments
"following rehabilitation.

" The instituie conducted additiona! unpubdlished
studies of patients sponsored by workers’ compensation
which showed the cost-effectiveness of rehabdbilitation.
According 10 one study, out of 419 severely disabled

claimants. only 2.2 percenl were discharged from &

rehabilizetion hospital 1o nursing home . In & second study,
ST 36T severely disabled patients, 203 or 78 percent suc-
cessfully resumed employment of entered training pro-
gams. And most, of 171, of that group returned to work.

Worker Compensation Cisimants
Seplember 1877 - September 1880

Tots! Closed
3001 Claimants
e x
c 7% (58) Claimants Piaces .
-3 N P CaC 203 Cia-mants Placed
§ o in Jobs
[ 200 4 16% (32) 171
- = Tratning
o 7% (36)
ry T8N (203) New Jobs
- Placec
[ n
£ 1004 Joos BN (171) T (135
3 or Jots Returnet
=3 Traning \[]
P4 Fotmer
Jobs
0

Moreover, considering social barriers and the
resistance of many employers to hiring disabled workers,
the lag time beiween completing rehabilitation and going
back 1o work for these patients was notably short.
Sevenly-one percent were employed within 6 months
after admission from the rehabilitation hospital in which
the study took place, 90 percent were employed within 12
months, and all were employed within 15 months. .

With encourapng data like these, and with corporations
working hard to cut costs. it would seem that no cost
cutting Opportunity as promising as rehabilitation would
have to knock more than once. Yet, rehabilitation
institutions nationwide are far from being overwhelmed
by demands from corporations for treatment of disabled
employees. Nor are qualified, rehabilitated job seekers
overwhelmed by job offers.

Precedent and inertia may be at fault. Traditionally,
employers have written off disabled employees. paying
compensation claims and other benefits as a cost of doing
business. In the days before rehabilitation, this may have
made some sense. Today, in most cases, it does not.

The choice is relatively simple. The corporation may
choose 10 bear the ongoing costs of sustaining unrehabili-
tated, disabled employees. Or, it may choose to
underwrite rehabilitation, thus either minimizing its
ultimate outlay or, when the employee returns to work,
eliminating it entirely.

Rehabilitation Opportunities Changing
It is appropriate and honest to acknowledge that
nationally there are far too few rehabilitation beds in too
few quality institutions. Most of the better rehabilitation
hospitals have waiting hists, and it is probable that if all
large employers decided 1o take advantage of the
economic and humane opportunity which rehabilitation

represents, the rehabilitation health care sysiem wo . be
unable 10 bear the load.

Because of pressures on existing facilities, rehabili-
tation hospitals are expanding 83 fast as state heahh
planners will allow. These new hospitals should be
evaluated by employers and other referrers on an
individus) basis, and witha carefuleye on vanancesinthe
quality and range of services. High quality institutions
will be able to offer superior siaff qualifications, efficient
facilities and credible performance records, including
patient discharge destinations and return-1o-work figures.
as inducements 1o employers.

Opportunities are developing a1 the night time.
Corporate behavior is beginning to change. Some
employers are starting to view disabled employees as
people whose potentialto contnibute as employeescanbe
restored through rehabilitation. The disabied employees,
themselves. are beginning to demand rehabilitation asan
alternative infinitely preferable to a life of dependency
and confinement. And a few corporations, such as Du
Pont, Liberty Mutua) and The Insurance Company of
North America, are acting on the highly pragmatic
premise that through their recognition and suppon of
rehabibitation. they cin exert @ powerful, positive
influence on its incvitable growth.

1t is true that rehabilitation is still 2 developing part
of the U.S. health care system. Yet in the 1o1al scheme of |
things. it represents a unique conjunction of humanitanan
and utilitarian viriues, of social and economic benelts. 7
and of qualitative and quantitative potential. Recognition
from the business community may well be the catalyst
required 1o realize rehabilitation's full promise. ®
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Disability Costs: “" *™*
The Impending Crisis
BY GAIL SCHWARTZ

Employers must learn to manage disability benefits
if they are to avert growing costs.

ealth care costs are high all
around, bu. {;r one group
— the disabled — this
burden is becoming in-

creasingly disproportionate.

_ With health and medical

percent was spent by private industry
and individaals, and tue rernaining 19
percent came from state and local
governments.

Disability costs also represent a

costs three times that of the general population, care of
disabled individuals poses a growing problem for the
public as well as pnvate sectors. Because U.S. expenditures
for disability benefits are skyrocketing, disability costs
currently approximate the dollar amount spent on
general health care five years ago.

Aside from these expenditures, there is a deepening
awareness among some employers of the lost productivity
and absentecism associated with disabled employees or
dependents. Such concerns have prompted several large
employers to take strides toward retraining and disability
prevention, and have stimulated corporate involvement
in managing disability benefits. These are employers who
recognize that it is in their best interest to maintain the
healthiest work force possible.

The True Cost of Disability

Despite the farsightedness of a few corporations,
many employers remain unaware of the true costs
associated with disability. But one telling statistic is that
the cost of disability income payments and health care
services for the disabled 1otaled $184.6 billion in 1981, the
latest year for which there are complete statistics. Of this
amount, $114 billion went for health care and the
remaining $70.6 billion was spent on wage replacement
programs for disabled individuals who could no longer
work.

Of the $114 billion spent on health care, almost 44
percent came from the federal government. Another 37

Gail Schwari:z is direcior of the Institute for Rehabilitation
and Disability Management, a joini venture with the
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= 2 sizable portion of payroll. Forexample,
employer contributions to Social Security Disability
Insurance (SSDI), workers' compensation and employer
sponsored disability plans account for 3 to 5 percent of
payroll depending on the state, type of industry and
insurance arrangement.

One reason disability represents an increasingly
costly component of employee benefits is that disabled
persons make greater use of such costly services as
hospitalization. The Social Security Administration
reports that in 1980, almost 25 percent of severely
disabled persons were hospitalized, compared to only 2
percent of the nondisabled population.

Disability also takes its toll on productivity.
According to SSA data, approximately 4 percent of
workers are absent one or more days of every week
because of an injury or illness. About ] percent of
compensation paid to workers is for sick leave, which
costs industry close to $7 billion per year.

Societal costs also must be factored in, including the
loss of the skill and experience of people who become
disabled and leave the work force. Not only do such
individuals lose their income, but spouses or relatives also
are often compelled to give up full or partial employment
to care for them. Under these circumstances, government
health and entitlement programs are deprived not only of
the tax contribution of disabled persons, but also of

contributions from -individuals otherwise capable of
working. 2

Who is Disabled?
Who are the disabled in America is a critical question
which*must be examined if their cost of treatment and

rhahilitatinn 1c 1A he arrnirataly accacera A ol all <Saaalc
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considered disabled if his or her physical or mental status
severely limits the ability to function a1 full job capacity.

According 10 SSA data, 21.9 milion Americans of
working sge or 17.2 percent of the working age
population is disabled 1o some extent. Nearly half, or
4 | about 1) million working age persons, are severely
disabled. Another 8.6 percent of the working age
population, or 49 million persons, are occupationally
disabled, that is, able 10 work but not at the same jobs as
thev did prior to their disability. Finally, 3.8 percent of the
working age population, or 6.1 million persons, have a
secondary work Jimitation restricting the kind or amount
of work they can perform.

"'——

"‘ “Modifving jobs slightly
R or adopting flexible
-~ employment arrangements
: 10 accommodaie disabled
workers are two . . .ways of
keeping them on the job.
Job modifications are
inexpensive and can easily
save in disability cosis.”

."

The incidence of disability is increasing as demo-
graphics change and the population matures. The World
Health Organization predicts that there will be an
additional 200 million people disabled by year 2000.

There are certain characteristics that depict the bulk
of the disabled population. For example, women are
more likely to be disabled than men. Blacks are more apt
to become disabled than whites. The incidence of
disability also has been shown to decrease with educational
attainment. But the nisk of disability increases with age,
although a disabling condition can develop atanytime. In
1978, the average age of disabled persons was 54 years
old. Adults age 55 to 64 are 10 times more likely 10 be
disabled than adults age 18 to 34.

Disability frequently is caused by acute and/or
chronic health problems, including musculo-skeletal,
cardiovascular, spinal, arthritic and mental health
conditions, and strokes. Another 330,000 individuals
become disabled as z result of accidents each year.

T Almost 44 percent of working age disabled men
remain outside the labor force compared 10 9.6 percent of
nondisabled working age men who are unemployed.
Disabled women are even less likely to be in the labor
force than disabled men. Almost 70 percent of all disabled
women remain outside the labor force.

Adding to this problem, the steady high unemployment
rate has placed even more of 2 burden on disabled persons
who must compete with able-bodied job seekers for a
limited number of positions. An able-bodied person
stands a far greater chance of finding 2 job than his or her
disabled counterpari. even when a disability does not

Given these costly ramifications, public and private
disability benefits can be better managed through the
development of corporate sirategies and programs for
preventing and/or mitigating the impact of disability.
Disability management involves a continuum of activities
aimed at maintaining » healthy employee population.

The process begins whenan employee is first hired. It
should include screening 10 determine an individual’s
health risks, followed by guidance on how the employet
might reduce those risks. This guidance may involve
health promotion and/or employee assistance programs
such as physical fitness, smoking cessation and counseling
programs.

Maintaining a healthy work force means having the
capacity to quickly identify work related problems,
prevent chronic disability and help employees continue
working to the extent of their ability.

Minimizing the potential negative impact of disability
is important. This involves coordinating management of
all disability related programs including workers® com-
prnsation, short- and Jong-term disability and corporate
medical depariment activities. The success of such
programs can be enhanced greatly by placing one person
in charge of coordinating all disability related activities.

Effective management also involves educating man-
agersas wellasemployees as to how disability plans work,
including eligibility requirements and duration of benefits.
Other critical components of disability management
incTude vocationa) rehabilitation, mental wellness, periodic
review, work incentives, job modification and coordination
of benefits.

Vocational rehabilitation, both public and private,
plays a particularly important role in that jt is geared
toward returning disabled people to work. It is estimated
that employers can save an average of $10 for each $i
invested in this area. Early rehabilitation at the worksite
can contribute to the prevention of permanent disabilities.
Timeliness of treatment, however, is of the essence.

In 1980, International Rehabilitation Associates
sampled 5,620 workers’ compensation cases. About 33
percent of the workers returned to work following
accidents when referral to rehabilitation services took
place within four to six months. That proportion dropped
to 18 percent, however, in cases where more than a year
elapsed between the injury and rehabilitation treatment.
Thus, the longer a person remains disabled, the more
likely he or she will stay that way.

Another advantage of rehabilitation is that it can
decrease workers’ compensation costs significantly. For
example, take the case of a 50-year-old truck driver
working for a large company in the state of Washington
who has an accident. He fractures his neck and can no
longer continue his present job. If he qualifies for an
average weekly benefit of $294, receives a yearly 7 percent
cost-of-living increase, lives for another 20 years, and
docs not resume employment, this individual would
receive toml bcncﬁts of approx\matcl) $627,000. As lh).s
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appropriate course of rehabilitation can be staggering.
and it takes only a few such instances to demonstrate the
inordinate expense of not managing dnsab:h!) benefits.

Another facet of disability management is emphasizing
mental wellness. An appropriste blend of mental health
benefits, employet assistance programs and stress reduction
programs can work 10 reduce corporate disability costs.
Some striking statistics illustrate why mental healthisan
important component.

Emotional problems may contribute to the cause of
as much as BS percent of all worksite accidents. In
addition, more than 40 percent of disability costs are due
1o menta) disorders. 1 is estimated thet 80 percent of all
phuysician visits, furthermore, are attributable to emotiona)
rather than physical causes. Poor health induced by stress
can cost employers up to $100 billion each year.

Also a vital component of any disability management
program is periodic reviews 1o determine whether
disability benefits are being appropriately provided.
Ongoing reviews keep employers informed of the health
status and employment potential of disabled employees.

Companies can benefit greatly from review groups
that bring benefits managers. corporate medical directors.
personnel and workers' compensation administrators
together to assess individual employees” disabilities and
set a course for rehabilitation and employment. Some
companies have realized cost reductions as high as 25
percent in disability as a result of taking an integrated
approach to reviewing disability benefit programs.

Work incentives are a fourth component of successful
disability control. Disability benefits can be disincentives
to return to work since only those disabled individuals
who do not work are offered cash compensation. The
dilemma for policy makers is how to encourage
employees to return to work without depriving those who
cannot work of adequate benefits.

To make matters worse, the monetary value of
disability benefits in some cases exceeds individuals’
predisability earnings. This is because of the tax-free
status of disability benefits which may enable individuals
to receive more money while on disability than while
working. In addition, many disability compensation
programs, as a prerequisite for eligibility, require disabled
persons to withdraw completely from employment.

However, many employers have job training programs
that permit employees to continue receiving disability
benefits while earning a portion of their income create
work incentives and alleviate the fear disabled persons
have of Josing benefits during trial work periods.

Modifying jobs slightly or adopting flexible employ-
ment arrangements to accommodate disabled workers
are two other wavs of keeping them on the job. Job
modifications are inexpensive and can easily save in
disability costs. Take the case of a national company that
employed a 27-year-old systems analyst in their Washington,

D.C.. office who was involved in a traffic accident which
left him as a functional quadriplegic. Once disabled, he
was entitled 1o receive $1,420 per month in benefits. The
companv realized it could be paying him disability

benefits for another 38 years and decided, insiead. 10
provide work modifications totalling $7,000 10 enable this
individual to maintain his job. Through structunal
modifications to accommodate a wheelchair, transporation
assistance and other support, this individua! stayed in the
work force and the company was abk 10 recoup these
expenses within five months.

A fina) critical component of disability managemem
should be coordination of benefitsfrom different sources.
Many public and private disability insurance programs
have policies against duplication of benefits that reduce
the full amount of disability insurance an individual can
receive. Private disability insurance usually stipulates a
reduction in benefits where the employee is receiving

support from other sources such as workers' compe nsation
or SSDI.
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A recent Social Security Amendment prohibits
combining Social Security and workers’ compensation
benefits to exceed 80 percent of prior earnings. However,
the coordination of benefits is a highly variable process
and extrernely difficult to administer. Failing 10 coordinate
benefits can lead to severe work disincentives. ltalsocan
be extremely costly to employers. For example, if an
employee only receives long-term disability (LTD)
benefits and does not become eligible for SSDI, the
employer cannot offset those LTD costs. However, if an
employee is on LTD and $500 per month is assumed by
SSDI, in 10 years this represents a savings of $60,000.
Two major corporations, FMC and General Motors, now

require their disabled employees 10 appeal any SSDI
denials.

Disability Placement, Mansgement Models
Examples of how a few employers have responded 10
the special needs of disabled employees will illustrate the
advantages of innovation in this realm. One such
program was established 16 years ago by the Rehabilitation
Services Administration of the former Health, Education




. BUSINESS AND HEALTH

and Welfare Depariment 1o encourage private employers
10 hire the disabled.

’ Projects with Industry (PWI), as the program is

called, assists severely disabled persons in obwining

competitive employment. PW] has provided support to

projects that involve employer placement, training and

other services for the disabled. ‘

Project funding has increased from $900,000 in fisca)
year 197010 a total of $1Imillionin FY1983. PW]awards
generally are small and intended to help generate
additiona) support from non-PW1I sources. In 1982, the
average PW] award was $123,028.

There currently are 65 PWI projects underway,
including 15 new projects and 50 that have been operating
for more than a year. Project spEhsors are rehabilitation
facilities, trade associations, educational institutions,
civic and professional organizations, private organizations
and labor unions. Corporations involved include Lockheed,
Del Monte, Hewlett Packard, Du Pont, Sears and
Genera) Electric. The American Restaurant Association
and the Electronics Foundation Association also operate
PW] projects.

Disabled persons have been placed in computer
progra.nming. electronics anc other .ectnical positions,
food service, janitonal jobs, machine operations, house-
keeping. nursing, printing, sales, secretarial, banking and
accounting positions.

During 1981, the total earnings of employvees hired
through PW1 was about $1.7 million, of which $335,000
was returned to federal and state governmentsinthe form
of taxes. Government’s return on investment was $11.20
for every $1 invested.

One project, with the Electronics Industry Foundation,
was designed by the executive staff of the Electronics
Industries Association. Started in 1977, it now includes a
network of area programs located throughout the nation.
The programs are in areas with large concentrations of
elecironics manufacturing companies. Of the 2,225
disabled persons emploved through this project thus far,
548 were placed in 1983 alone. Their jobs include a wide
range of production, service, clerical, technical, and
professional positions. The 1983 average starting salary
was $11.373; the salary range for these employees
stretched from $7.000 to $42.600. There are almost 600
companies and 700 community rehabilitation agencies
participating in this effort.

The persons placed through the project have such
disabling conditions as visual, hearing and mobility
impairments, epilepsy, cerebral palsy, mental retardation,
back injuries and hean conditions. By working with a
variety of employers, the project is able to match workers
with the most appropriate jobs, thereby satisfying the
needs of the employer and employee. Only qualified
persons or those identified as having the potential for
employment or training are recommended to employers.

McDonald's Corporation also has embarked on an
effort to hire the disabled through its new “Mclob
program.” The program trains and places disabled
persons in the food service industry. ltis being developed

in conjunction with Goodwill Industries and McDonalds
Milwaukee regional corporation.

Goodwill is responsible for screening and recruiting
individuals for admission into the program and for
providing expertise in the area of handicapped training
and employment. On-site training is done at selected
McDonald’s restaurants. A full-time job coach has been
hired by the corporation to assist trainees in acquiring job
skills and adjusting to a normal working environment.
Training participants receive minimum wage salaries,
meals and uniforms. The training period averages two 1o
three months with four 10 six trainees participating at a
time. Individuals who complete the program are then
eligible for placement in available McDonalds jobs
throughout the community.

It is hoped that the Milwaukee program will
eventually serve as prototype for expansion of the McJob
effort nationwide. Because the program was developed

only a year ago, McDonald’s is not yet distributing data
for analysis.

Homebound Alternative

American Express has taken another innovative
approach to job modifications for the disabled. In
October 1982, the international banking division of the
American Express Company undertook a 9-month pilot
test of a home based office system called “Project
Homebound.” Ten homesin the New York City area were
converted into automated word processing work stations
for physically disabled, homebound individuals.

Each home site work station isequipped witha word
processing terminal, a central dictation system and a
telecopier. This equipment is linked to a control center at
American Express headquarters through two telephone
lines and a data line. American Express supervisors
monitor and assess the perfformance of the home workers.

Under government guidelines, participants in the
American Express pilot were permitted to receive income
in addition to government disability benefits for the
duration of the period permitted 1o test their potential for
“substantial gainful employment.” In September 1983,
the participants became full-time, regular employees of
American Express and the pilot project was then
integrated into the company's overall operation.

As thesg examples indiggic, there are a variety of _

ways in w abled individuals can be assisted in
leading self suffici . Unless disabilitv programs
are better managed and -1o-work efforts me

more_widespread and successful,_disability costs will

continue 1o mount at the current rate. _
~ Employers are just beginning to recognize thatitisin
their best interest to maintain a healthy work force. The
advent of worksite wellness programs has caused many
large employers to focus their attention on health
education and disease prevention. Corporate efforis at
disability prever.;ion, worksite rehabilitation programs,
retraining ‘Opportunities for the disabled and new
strategies for more effective management of disability
programs are increasing and should be encouraged. B
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Identity of Kansas Association of Rehabilitation Facilities (KARF)

KARF is an Association of 34 Rehabilitation Facilities throughout Kansas providing
Vocational/Day Activity Programs, Community Living Programs, Children’s Services Programs,
Individual Support Programs, and Medical Rehabilitation Programs (enclosed membership pro-
file).

The facilities provide programs/services to over 14,000 individuals with disabilities through-
out the year with an average daily census being approximately 4,000 individuals.

Definition of Habilitation/Rehabilitation Programs for Individuals with Disabilities

Habilitation/Rehabilitation is the process by which an integrated program of services is pro-
vided to help a person disabled at birth or by illness or injury, gain a higher level of function.
Such services address vocational, community living, medical, education and support needs.
The goal of the rehabilitation process is to help the person become capable of self support by
enabling him or her to engage in employment, live as independently as possible, exist outside
institutional settings, or otherwise improve his or her situation.

ASSOCIATION MISSION, BELIEFS AND VALUES
’ Mission
The purpose of the Kansas Association of Rehabilitation - moting quality programs for individuals with disabilities and to
Facilities is to serve its membership in developing and pro- communicate essential information between its membership
and its publics.

, Beliefs and Values
The Association is founded upon certain shared beliefs pose as individuals, as professionals, as facilities and as a-
and values which are an expression of.our mission and pur- - voluntary organization.

We believe in the inherent dignity of the individual with
disabilities. :
We belleve that no applicant or participant in services,

We believe in integrating individuals with disabilities into
community programs/services, business and industry,
and social settings without compromising the quality of

employment or housing should be discriminated against
on the basis of race, color, national origin, religion, sex,
age, or handicap.

We believe in the community's right and responsibility to
provide services that are reasonably accessible and
available on a local or regional basis to individuals with
disabilities.

We believe that itis the responsibility of government to
address the needs of individuals disabled at birth, or by
illness or injury; and provide needed support and reim-
bursernent for services needed to assist them to live as
independently as possible.
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service needed to meet each person's needs.

We believe that government should provide incentives
to business and industry to promote employment and
other opportunities for individuals with disabilities.

We believe that transitional living support, and medical
and vocational rehabilitation should be provided by the
private sector (insurance) to prevent long term govern-
ment support through SSI, SSDI and long term care.
We believe that services should be available in the com-
munity to prevent institutionalization.

SIS sy et «#/



KARF MEMBERSHIP

Children’s - Independent

Facility Vocational Residential Medical Services Living
Arrowhead West, Inc. X X X X
Bethany Rehabilitation Center X

Big Lakes Development Center
Brown Co. Sheltered Workshop
Carondelet Rehabilitation Center
of America X
Cerebral Palsy Research, Inc.
Chikaskia Area Training Ctr.
CLASS, Ltd.
COF Training Service, Inc.
Community.Living Services, Inc.
Cottonwood, Inc.
Dev. Services of NW Kansas
Early Childhood Dev. Center
Futures Unlimited, Inc.
Goodwill Industries
Hutchinson Heights
Johnson County MR Center
KU Rehab Medicine Assoc.
KS Elks Training Center
Lakemary Center, Inc.
McPherson Co. Div. Services
MR Gov. Board/Wyandotte Co.
Menninger Foundation/Rehab Programs
Nemaha Co. Training Center
Northview Developmental Ctr.
Occupational Ctr./Central KS
St. Joseph Medical Center
Sheltered Living, Inc.
SW.Developmental Services, Inc.
SRS, Div. of Rehab Services,
KVRC and VRU
Starkey Developmental Ctr.
Sunflower Training Center
TECH, Inc.
Terramara, Inc.
Tri-Ko, Inc.
Tri-Valley Dev. Center
Wesley Medical Center X

X

> XX

HKoX X XK XK
KX XXX XX

KX KX XX XX x x X
X X X

b P b db b 3 > SRR e THEP I b SR b 4 db SRS Jb SRR
XX X x
b

HKXXK XXX XK TX
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The International Association of Machinists and Aerospace
Workers, District Lodge No., 70 in Wichita, Kansas, opposes the
passage of Senate Bill 365 as it is written. Although there
are several good aspects of the bill, the overall affect of
the purposed legislation would be a tremendous set back for
the labor movement and a dismantling of the workers®
compensation system as we know it today.

The simplistic theory behind the legislation- is that the
injured worker should be retrained and returned to the work
force. Although this is a very admirable idea which everyone
associated with labor and industry does support, Senate Bill
365 does not in any way implement this theory.

Senate Bill 365 does have several additions which we
support such as the provision allowing vocational
rehabilitation benefits to be provided at a preliminary
hearing instead of after the case is completed. Likewise,
making a review and modification effective from the date of
changed circumstances instead of when the final decision is
entered is in the best interest of both industry and labor.

One of the most significant effects of this legislation
that you should be aware of is the fact that if this bill is
passed, there will be a significant increase in the amount of
litigation in every workers' compensation case and therefore,
the cost of the workers' compensation system will be increased
for everyone, This bill is very ambiguous and subject to
judicial interpretation. Neither Fred Haag nor George
McCullough who wrote this bill can agree what certain phrases
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within the bill mean. Therefore, after this bill is passed
and becomes law, we would anticipate that for the next three
to four years, practically every case will have to be appealed
to the Court of Appeals or Supreme Court for a judicial
interpretation, We all know from past experience that once a
case is appealed to the Court of Appeals or Supreme Court, the
decision which is rendered from the particular court is likely
to not bear any resemblance whatsoever to the legislative
intention behind the bill, For example, under the vocational
rehabilitation section of New Section 7(k) there is language
which states:

"Thereafter, compensation shall be paid,

if for general bodily injury, at the greater

of permanent partial impairment of function

or 80 percent of the difference between

pre-injury wage and post-injury wage earning

capability."
Fred Haag, one of the authors of the bill, has indicated that
he of course would take the position the phrase "wage earning
capability" is totally different from the actual wages earned.
For example, assume a worker was injured at Boeing and earning
$12.00 per hour and was unable to return to that job. Assume
further, that he went through vocational rehabilitation
training and learned to be a computer programmer and the
average wage for computer progammers was $12.00 per hour.
Assume still further that the worker would be unable to find a
job as a computer programmer and could only find a job working

at a minimum wage of $4.00 per hour. The question then

arises, is the worker entitled to 80 percent of the difference



between $4.00 per hour and $12.00 per hour or is he entitled
to nothing because he now has the wage earning capability to
earn $12.00 per hour regardless of the fact he is unable to

find a job or be employed. Obviously, the phrase "wage

earning capability" is subject to interpretation by the Court
of Appeals or Supreme Court under this new act and at this

point in time, no one knows how that phrase would be

interpreted, If that phrase is interpreted as George
McCullough one of the authors of this bill believes it should
be interpreted, the worker would be entitled to 80 percent of

the difference between $12.00 per hour and $4.00 per hour.

However, if the phrase is interpreted as Fred Haag believes it

should be interpreted, the worker will receive absolutely
nothing other than the impairment of function rating even
though he is unable to find a job. Senate Bill 365 provides
for several additional steps in the workers' compensation
system and hearings will be required at each at each of these
steps, again adding to the cost and time required in
litigation.

Additionally, the expense to the State of Kansas for
creating a new bureaucracy to administer the vocational
rehabilitation aspect of this act as it is written is
prohibitive, Senate Bill 365 requires and makes mandatory
that vocational rehabilitation training be given to every

injured worker who is not able to return to his previous

employment. It is estimated there will need to be hired in

the Division of Workers' Compensation a minimum of an




additional 50 people to implement just the vocational
rehabilitation section of the new bill. 1In our opinion, in
order to maintain any semblance of fairness in the system, all
of these decisions and vocational rehabilitation will need to
be done by a governmental agency because the delegation of
this authority to private vocational rehabilitation
specialists would open the door to corruption. If Senate Bill
365 is passed, we predict there will be numerous businesses
formed to claim they specialize in vocational rehabilitation
in order to receive money for allegedly retraining injured
workers. Also, it is our opinion that to make vocational
rehabilitation mandatory is wrong because obviously, you will
be unable to teach anyone a new trade if that person has no
desire whatsoever to learn the trade prescribed by a
vocational rehabilitation administrator. Vocational
rehabilitation under this bill should be made voluntary and
not mandatory.

The present Workers' Compensation Act allows an injured
worker to be compensated for general bodily disability
measured by the extent to which the injured worker's ability
has been impaired to engage in work of the same type and
character he or she was performing at the time of the injury.
In other words, what portion of the worker's job requirements
is he or she unable to perform because of the injury is the
test for determining the percentage of general bodily
disability today. Under Senate Bill 365, this concept of the

law would be destroyed. A new bill would either limit an



injured worker to his impairment of function given by a
physician or the difference in his wage earning capability as
set out in the new act. If the new worker is to be
compensated based solely upon an impairment of function rating
by a doctor, the employer would obviously hire doctors to
examine the worker and he would find that he had either no
impairment of function or a very minimal impairment of
function, The worker, if represented by an attorney, would be
sent to a doctor who would find that he would have a very high
impairment of function without taking into account the
worker's ability or lack thereof to perform any type of work.

In summary, Senate Bill 365 basically provides a vehicle
where an employer can limit its workers' compensation exposure
to the impairment of function given by one of their
conservative physicians without any requirement or retraining
an injured employee and guaranteeing that employee any type of
job.,

Every time we review Senate Bill 365, we notice
additional problems for labor, industry and the workers'
compensation department., Addiiionally, we are continually
noting language within the act which is subject to judicial
interpretation and is ambiguous on its face. This very fact
shows this bill was hastily drawn up without comprehensive
study or research into the effect of the bill's language. It
would appear to us the only people who will benefit by Senate
Bill 365 are the additional 50 to 100 people who will have to

be hired by the Division of Workers' Compensation and the




numerous so-called experts in vocational rehabilitation who
will try to have the state refer workers to them for
vocational rehabilitation., We would urge this bill not be
allowed out of committee in its present form, We cannot allow
a complete revamping of the workers' compensation system to
occur until we are sure of the effect it will have on the
injured worker, the employer and the whole workers'
compensation system. We would urge that before such a bill be
passed, labor, industry and the Division of Workers'
Compensation get together to study and draft a bill which is
acceptable to everyone. As it stands now, even the people who
were the authors of Senate Bill 365 cannot agree upon the
meaning or interpretation of Senate Bill 365 and obviously, it
cannot satisfy even the needs of the people who drew the bill
let alone all of the numerous workers who will be affected by

it,



TESTIMONY OF ANN NEULICHT
(INTRACORP - KANSAS CITY DISTRICT)
BEFORE KANSAS HOUSE COMMITTEE ON

LABOR AND INDUSTRY RE:

PROPOSED SENATE BILL 365

My name is Amm Neulicht, Ph.D. I am an Account Representative
for International Rehabilitation Associates, Inc. (which may be more commonly
known by its trade name, INTRACORP). INTRACORP is the oldest and largest
private sector provider of insurance rehabilitation services in the country.
In the State of Kansas, INTRACORP employs ten rehabilitation specialists out
of the Kansas City District offices and serves over 200 disabled workers
every year. But our expertise as the leader in the industry is not limited
to Kansas; we have 120 branches nationwide, where over 2,200 of our employees

have served more than 200,000 disabled workers since 1970.

With that brief introduction in mind, I will now turmn my attentions

on proposed Senate Bill 365 to amend the Kansas Workers' Compensation Law.

First let me say that INTRACORP applauds the efforts of the Kansas
Legislature in taking steps to amend the current law to provide for wocational
rehabilitation for workers in this State who suffer job-related injuries or
other disabilities, We also believe that a strong and effective wocational
rehabilitation program wili prove to be cost effective in the long run, because
it will remove many people who are capable of being rehabilitated from the
Workers' Compensation system and return them to productive employment.
Obviously, the shorter the amount of time that the injured or disabled worker
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is receiving benefits, the less the cost that the system will have to bear.

Equally important, of course, are the benefits to the disabled |
worker himself, who, through the receipt of timely and comprehensive reha-
bilitation services, is able to return to a productive lifestyle and suitable,
gainful employment as quickly as possible. We thus are very pleased to see,
for the first time in this state, a formal recognition, in Senate Bill 365
(and I am now quoting from Section 7A of that bill) that: "A primary purpose
of the Workmens' Compensation Act shall be to restore the injured employee
thru comparable, gainful employment.'' We believe that such a recognition is
long overdue, and we congratulate the Kansas Legislature in finally incorporating

into the Worker's Compensation Statute a provision for vocational rehabilitation.

In this regard, we also are pleased to see formalized (in Section 71
of Senate Bill 365) the availability of wocational rehabilitation services from
both the private and public sectors in cases where the rehabilitation plan
recommends vocational education or training for new marketable job skills. We
do wish, however, that this sort of equitable treatment also had been accorded
in cases of referrals of workers for initial evaluation. Section 7F of the
Bill permits referrals for initial evaluation to be named only to the State -
but not to private sector rehabilitation companies (assuming services are
available within 60 days). This same section also requires State approval before

evaluation referrals may be made to private providers.



Nevertheless, INTRAQORP generally supports Senate Bill 365 despite
this obvious disparity in treatment between the public and private sectors,
and despite the fact that we believe that injured workers have the right to
receive rehabilitation services - including vocational rehabilitation services -
by choosing a provider from a pool of available providers in both the public
and private arena, because Senate Bill 365 represents a first step toward
insuring a disabled worker's right to receive comprehensive medical and
vocational services as a Workers' Compensation benefit. We realize that should
the procedures called for in Senate Bill 365 ultimately not work as efficiently
or effectively as possible, those procedures can later be changed. We are
optimstic that they will work and therefore camnot oppose the entire bill on

the basis of only one section in it with which we may disagree.

Frankly, we also realize that if this bill becomes law, we would
not lose anything which we may now have. Currently in this State, wvocational
rehabilitation is furnished primarily by the State, with most referrals to
private sector companies involving only the medical - but not the vocational -
aspects of rehabilitation. Thus, INTRACORP (and every other Kansas-based

private rehabilitation company) has only to gain, and very little to lose, by

enactment of Senate Bill 365.

Finally, we anticipate that subsequent regulation will be issued
which will clarify a number of unanswered questions, such as what criteria

will be employed by the State in referring cases for vocational rehabilitation



- something which now is missing in the bill. We also would expect such
regulation to set forth the standards, in terms of education and experience,
for private and public rehabilitaj:ion providers. Again, these and other
issues all may be properly addressed at a later time. For now, we are
satisfied that the first step has been taken to see that disabled workers in
this State receive the vocational rehabilitation services to which they are

entitled and which they deserve.

Thank you for your courteous attention to these issues. I will now

entertain any comments or questions you may have.



AFL.CIO

INTERNATIONAL ASSOCIATION of MACHINISTS

and AEROSPACE WORKERS
AERO LODGE No. 834

3917 E. McARTHUR - WICHITA, KANSAS 67210 - DIAL 683-5675 - AREA CODE 316

RESOLUTION
TO OPPOSE SENATE BILL 365

WHEREAS, THE KANSAS STATE SENATE HAS ALREADY PASSED SENATE
BILL 365 AND THIS BILL WILL DRASTICALLY CHANGE THE
WORKERS COMPENSATION LAW AS WE KNOW IT AND;

WHEREAS, THIS BILL IS PRESENTLY IN COMMITTEE AND IN ALL
PROBABILITY, WILL COME UP FOR A VOTE IN THE HOUSE THIS
SESSTION AND;

WHEREAS, THIS BILL WOULD SERIOUSLY HINDER AN INJURED
WORKER'S ABILITY TO RECEIVE AN APPROPRIATE DISABILITY
AWARD AS PROVIDED UNDER THE CURRENT LAW AND ALSO
DRASTICALLY REDUCE AN INJURED WORKER'S ABILITY TO DRAW
A WEEKLY DISABILITY AS PROVIDED UNDER CURRENT LAW;

THEREFORE, BE IT RESOLVED THAT THE KANSAS STATE COUNCIL OF
MACHINISTS OPPOSE PASSAGE OF THIS BILL AND;

BE IT FURTHER RESOLVED, THAT THE KANSAS STATE COUNCIL OF
MACHINISTS SEND LETTERS TO THE APPROPRIATE
LEGISLATORS; GOVERNOR JOHN CARLIN; AND LIEUTENANT
GOVERNOR TOM DOCKING:

BE IT FINALLY RESOLVED, THAT THE KANSAS STATE COUNCIL SEND
LETTERS TO ALL LABOR ORGANIZATIONS REQUESTING THEIR
MEMBERS TO WRITE OR CALL THEIR LEGISLATORS AND VOICE
THEIR OPPOSITION TO PASSAGE OF THIS BILL. A

THIS RESOLUTION SUBMITTED BY:
AERO LODGE NO. 834
LEGISLATIVE COMMITTEE.
ARNOLD J. TYE, CHATRMAN

RESOLUTION ACCEPTED BY KANSAS STATE COUNCIL OF MACHINISTS
ON SATURDAY, JANUARY 18, 1986.
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Decemwber 10, 1985

KANSAS TRIAL LAWYERS ASSOCIATION'S
POSITION CONCERNING SENATE BILL 365

On Décember 7, 1985, the Kansas Trial Lawyers Associlation adopted'
the following position concerning Senate Bill 365:

1. . KTLA proposes to amend Senate Bill 365 by deleting Section 2,‘
New Section 7, New Section 8 and corresponding.portions of Section 9.

2. In addition, KTLA proposes an Amendment to K.S.A. 44-510 (g)
which will provide the employer with a credit equal to all money paid
by the employer for Vocationmal Rehabilitation evaluation and training
of an eligible employee. Such credit will be applied against permanent
partial‘disability benefits due the worker in‘non—scheduled permanent
partial disability cases. The credit may not éxceed the amount of
disability compensation due én employee for the extent of his or her
permanent partial impairment of function.

.

KTLA's proposal will make the following significant and salutary
changes in the existing law:

1. Temporary total disability benefits paid during the period
of Vocational Rehabilitation will not be deducted in calculating
permanent disability benefits due in scheduled disability cases.

2. Temporary total disability benefits may be ordered paid
during Vocational Rehabilitation evaluatioﬁ and training at a
~Preliminary Hearing.

3. Temporary total benefits may be assessed against the

‘employer or the Workers' Compensation Fund at the Preliminary Hearing.

g ”c:). 7 - %}(K} A/
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4, Temporary total disability benefits paid by the Workers'
Compensation Fund and later held to be the responsibility of the
employer shall be reimbursed to the Fund by the employef.

5. Lump sum settlements are prohibited unless certain Vocational 
Rehabilitation requirements have been met,

6. Modification of an existing Award shall be be fixed at the
time of the change in the worker's disability.

“ 7. Aﬁ employers knowledge of an employee's pre-existing
impairment shall constitute a reservation on the paft of the employer
sufficient to impose 1iability upon the Workers' Compensation Fund.

8. The employer will receive a dollar for dollar credit for
money paid for an employee's Vocational Rehabilitation evaluation and

training.



STATE DEPARTMENT OF SOCIAL AND REHABILITATIOM SERVICES

Testimony in Support of SB 365

Mr. Chairman, Members of the Committee: I am addressing you in support of

Senate Bill 365.

Kansas Workers Compensation reported 62,769 injuries in FY 1985. This is a

10% increase over the preceeding year.

The Rehabilitation Section of Workers Compensation identified 1,539 injured
Kansans as potentially needing rehabilitation intervention to return to

competitive employment.

During FFY 1985, 808 workers were referred by Workers Compensation to the
state and private VR programs. In this same year, 607 clients of the state VR
program were referred by Workers Compensation. Of these 607, 124 workers have
been rehabilitated into jobs, as of January 1, 1986. I call to your attention
that 224 workers terminated VR service in this same period of time. This high
percentage of closures would support the belief that there are many
disincentives in the system. This opinion is supported by information from
Workers Compensation staff that 60% of the referred workers were in Titigation

at the time of referral.

A recent survey of the 607 workers that were referred by Workers Compensation

to Kansas Rehabilitation Services resulted in the following profile:

1. Work history 100 %
24 Under age 50 88 %

Fa
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3. 12+ years education 69.4%
4, Not severely disabled 90. 3%

This profile for any other referral group would be very positive for
successful rehabilitation. However, the rehabilitation rate for this group is
third from the bottom for successful rehabilitations from a referral source.
One of the primary purposes of the Workers Compensation Act is to return the
injured worker to comparable gainful emploment. Our current system does not
place enough emphasis on the vocational aspects of rehabilitation. There is a
lack of incentive for both the injured worker and the employer to view
rehabilitation as a positive process. Senate Bill 365 is a major step in the
right direction. The emphasis is on rehabilitation and the prevention of

disability dependence.

The change on page 5, lines 169-178 is a positive step in recognizing the
benefits of rehabilitation. Functional loss can't be altered and therefore
compensation for functional loss is needed. Rehabilitation measures such as
job modification and retraining can have a positive effect on general work
disability by reducing the amount of lost work potential. The changes in
Senate Bi11 365 will still allow compensation for functional loss but it will
take into consideration age, education, training, previous work experience and
physical abilities of the injured worker when determining general work

disability.

I have discussed the Tump sum settlement issue with our field counselors. The
injured worker needs to spend so much time proving that he/she can no longer

work that the end result is the loss of the ability to work is greatly



magnified. According to records from the Division of Workers Compensation,
the average lump sum settlement is only $15,000. This represents a small
percentage of the potential earnings of a worker who has been successfully

rehabilitated.

By the time the lump sum is received the worker usually has accumulated bills
and doesn't use the settlement for a rehabilitation program that would return

her/him to the competitive labor market.

Delaying the Tump sum settlement until after the rehabilitation program has

been competed will allow for the following:

1. Early intervention with rehabilitation.
2, Incentives to become involved in an active rehabilitation process.
3.  Vocational evaluation to assess the vocational potential to return

to the competitive labor market.

Senate Bil1 365 requires a referral to the state rehabilitation program and
requires that a vocational evaluation be completed within 60 days.
Rehabilitation Services supports the early intervention requirements that this
bi11 proposes. We have adopted a presumptive eligibility process which will
allow our counselors to make an eligibility determination on an interim basis
and then start services immediately. Rehabilitation Services will use our
state evaluation programs and use the community-based facilities evaluation
systems. We require that the evaluation system be accredfted by the

appropriate body.




Senate Bil1l 365 establishes a rehabilitation fund to cover the cost of the

vocational rehabilitation programs of these injured workers who need that

lTevel of intervention.

Senate Bill 365 addresses many of our concerns about returning the injured

worker to competitive employment.

This proposed legislation takes a proactive stance on disability management

with emphasis on ability versus limitations.

The Department of Social and Rehabilitation Services supports the passage of

this important rehabilitation legislation.

5878C

Joan B. Watson, Commissioner
Rehabilitation Services

Social and Rehabilitation Services
296-3911

March 27, 1986

for

Robert C. Harder, Secretary

0ffice of the Secretary

Social and Rehabilitation Services
296-3271

March 27, 1986
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VOCATIONAL REHABILITATION ACT OF 1986

A MODEL ACT

mandating the provision of vocational rehabilitation
evaluacion and services to certain injured workers whose

injuries arise out of and in the course of emp loyment,

BE IT EMACTED BY THE LEGISLATHURE OF THE STATE OF

section 1, prRpnes,

The purpsse of tnis Act is to facilirate ah injured
2mployee's receipt of vocational rehabilitation services that
will contribute to the employee's ability to return 'to work as
socn as possible and to wages as close as possible to those
earned at the time of injury. The provisions of this Act
shall be interpreted in such a manner as to encourage all par-
ties who are responsible for making available such services to
do so promptly and with the above objectives in mind,

Comment: This Act mandates the evaluation of

injured workers under the conditions
described herein. It also mandates

the aelivery of vocational rehabilitatien
services, but only after mediation of anv
disagreement and, if mediation is not

successful, with provision of tull due
process to all parties concerned.

3-A7-]b 4 4L :
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Section 2. ORGANIZATION.

A. There is hereby created a division within the
State Department of Labor ("Department”") to he known as' the
Vocational Rehabilitation Division ("Division")., The Division
shall be headed by a Rehabilitation Administrator ("Administrator")
~ho shall report to the Industrial Accident Board ("Board"),
There shall report to the Rehabilitatrion Administrator as many
“ocational Rehabilitation Monitors ("Monitors") as are deemed
necessary and appropriate to assist in carrying out the

provisions of this Acr,

Comment: Rehabilitatinn is a function that logically
Mmay report to the state insurance, labor or
other department charged with oversiaht of .
worrers' compensation, Since the Labor
Department typically has authority over
seif-insured as well as insured emplovers,
it mav be the most aopropriate choice., The
Industrial Accident Roard's involvement is
sugaested because it is already charned with
resolution of compensation disputes,

Under no circumstances, however, should a
State Division of Vocational Renanilitation
be given this responsibility, for the follow-
ing reasons:

The intent of this section is to maintain

the status quo of competition among
rehabilitation providers. It does not serve
the interests of the profession nor the
public to place control of the activity within
the authority of one of the competitors,
thereby unnecessarily disrupting competition
and building into the system an element of
antagonism,
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B. The Administrator is empowered to enforce the
provisions of this Act in any manner he or she deems necessary and

appropriate. This includes, but it is not limited to, the power

to employ professional and clerical staff to effectuate this act;

the power to adopt rules and requlations to facilitate early iden-
tification, notification, and referral of injured workers to reha-

dilitation services; the power to review and approve rehabilita-

tion plans; and the power to resolve disputes arising from the

furnishing of rehanilitation services hereunder,

C. The Division shall be funded from the assessments and

~3xXes lmposed on employers authorized to do pusiness in this

State,

Section 3, DEFINITIONS.

When used in this Act, the following terms have these

meanings:

A. "Employer" - [See comment below]

Comment: The term "Employer" under this Act
should include all employers who
are supnilect to the Workers' Compen-—
sation Act. TIf alreadv definea in

that Act, that derfinition should be
used,

B. "Evaluation" =~ A written statement of the injured

employee's condition, containing:

(1) Relevant documentation provided by the treating

physician assessing the injured employee's current and projected

functional capacities and limitations; and



(2) A job analysis provided by the employer describing
the position held by the employee at the time of injury, and
including relevant background such as age, sex, education, work
history, career goals and any other pertinent information.

C, "Health Care Services" - Those services that are

required to be provided by the employer (or the employer's
insurance carrier, where applicable) to an injured employee
nereunder, Such services shall include, but are not limited
mo, all necessary medical, surgical, and hospital services; any
non-medical treatments recoanized by the laws of this State; medi-
Cines; payment of the reasonable and necessary costs of repailr
to, or replacement of, any prosthetic device accidentally
damaged or destroyed in the course of employment; and payment
ot all‘reasonable and necessary travel expenses (including any
neceséary board and lodging) incurred by the injured emp loyee
in obtaining rehabilitation services hereunder.

D. "Plan" - A written proposal of services to be per-
formed by a "Rehabilitation Provider", as defined herein. The
Rehabilitation Provider, in proposing a Plan, shall consider the
individual circumstances of the injured worker, and shall, as far
as possible, adhere to the following priority of objectives:

(1) same job; same employer
(2) modified job:; same employer

(3) same job; new employer
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(4) modified job; new employer
(5) new job; new employer

(6) independent living

The Plan may include, but not be limited to, coordina-

tion of health care, vocational counseling, and job placement

services,

Comment: The three broad services recited above
encomnass the entire range of rehanili-
tarlien services,  The phrase "bHut nor
Ce limited to", leaves open the PDOSsS1—
Bility of 1ncluding more specific
serviaces,

E. "Renatilitation Provider" - Any federal,

state, or

local govermental agency or facility, or any private entity,

including individual practitioners or employers of rehabilitation

specialists, All Rehabilitation Providers shall be qualified as

provided in Section 6 of this Act.

Comment: The word "provider" is used in lieu
ot the word "vendor" so as to include
in-house specialists as well as
lndependent cContractors.

F. "Suitable Gainful Employment" - Employment or self-

employment which is reasonably attainable in view of the injury

suffered, and which offers an opportunity to restore the employee

to an occupation which pays wages as close as possible to the

wages such employee earned at the time of the injury.



Section 4, RESPONSIBILITIES OF PARTIES,

A, Responsibilities of Rehahilitation Administrator,

The Rehabilitation Administrator shall:

(1) Register and verify all Rehabilitation Providers,

public or private, including those in the direct emp loyment of an

insurer, employer, or self-insured, who render any medical or

vocational rehabilitation services., The use of a Rehabilitation

Provider whose place of business is not within the state shall be

cermitted only with the express consent of the Monitor,

(2)  On an annual basis, analyze and report the results

of all rehabilitation assignments conciuded, including the nature

of the services provided and the costs thereof,

(3) Supervise and direct the implementation of activi-

ties under the provisions of this Act,

B. Responsibilities of Monitors,

Monitors shall:

(1) .~ Initially contact both the employer and the injured

worker in accordance with Section 5-R hereunder;

(2) Review Evaluations and Plans provided by a

Rehabilitation Provider, and enforce all approved Plans;

(3) . Review the progress of rehabilitation against

specific Plans filed by the Rehabilitation Provider;

(4) Retain a Rehabilitation Provider for an approved

Plan when an employer has refused to do S0;
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(5) Mediate disputes when agreement for Plan acceptance,
modification or termination cannot be reached through informal

methods of resolution:

(6) Refer to the appropriate appeal procedure under the
workers' compensation law any matter that cannot be resolved

informally;

(7) Make recommendations as required by this Act

and by any rules adopted by the Board: and

(8) Perform such other duties as may be prescribed by

the Board or the Department or as ire ntherwise reguired by this Act.

Section S, PROCEDIIRE .

A. The Department of Labhor immediately shall forward to
the Monitor a report of any injury to an employee arising out of
and in the course of employment (herein referred to as "First
Report”) which involves the following:

(1) Mangling, crushing or amputation of a major

extremity;

(2) Traumatic injury to spinal cord, that has caused,

Or may cause paralysis;

(3) Severe burns that require hospital or burn

center care;

(4) Serious head injury such as skull fracture or

injury causing significant internal damage; or
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(5) Any other injury that may prevent an employee from
returning to his pre-injury job responsibilities within ninety (90)
days from the date of injury,
B. The Monitor, immediately upon receipt of a First
Report from the Department of Labor, or upon receiving infor-
mation that by reason of an injury an employee's wages may
be substantially reduced, shall notity the employer and/or
the insurance carrier by telephone that such an injury may
require the services of a Rehapnilitation Provider (herein
reterred to as "Monitor Norice"). The Monitor Notice shall se
confirmed in writing with a copy "o the injured employee,
C. Upon receiving the Monitor Notice, the employer imme-
diately shall retain a qualified Rehabilitation Provider,
D. The Rehabilitation Provider shall, within a reasonable
time after being retained, do the following:
(1) Perform an initial consultation with the injured
employee, the employer, and the treating physician;:
(2) Conduct an Evaluation, including drafting a
Plan if required; and
(3) Report the results of such Evaluation to the
employer and/or insurance carrier and to the Monitor,
E. The examining or treating physician shall release all
pertinent medical information to parties involved in the rehabili-

tation process who may require such information,




Comments: (1) Each state has its own requirement
for some form of what is reterred to here
as a "first report of lnjury". (If the
applicable state workers' compensation
law uses a different terminology, the
Model BR1il1l terminology mav be amended
accordingly,) This section attempts to
have the receiving anency torward coples
of first reports lnvnlving catastrephic
iniuries, or disabilities ot Y99 or more
continuous davs, to the Rehabilitarion
Administrator for Moni-or activity,
Appronriate enanling provisions should
be drarftea, or the workers' compensation
law amended, to entorce intra-agency
conneration,

(2) The number of davs for referral

shouli not pe less rhan a0 nor more than
120, aquided also ov mne atficiency of 3
particular state'tg Administration,

Studles have shown cnat referrals in less
than 90 days tena to clog the svstem, while
reterrals after more than 120 davs risk a
reduced motivation to return to work, In
any event, the referral neriod is intended
to serve as the time during which relevant
information is aathered, and should be
recognized as preceding the implementation
of any Plan.

(3) The Act authorizes the release of
pertinent medical information by the examin-
ing or treating phvsician without the express
consent of the injured emoloyee, However, some
states may have 1n effect confidentiality laws
whicn should be analvzed Pefore using this
Provision. The intent of this section 1s to
allow renabilitation and workers' compensation
Statutes to operate in accordance with disclo-
Sure requirements in civil Suits, At common
law, when an injury is in issue in a lawsuit,
confidentiality is less protected.




Section 6., MINIMUM STANDARDS FOR REHABILITATION PROVIDERS.

All Rehabilitation Providers, as defined in Section 3-E
hereof, shall be qualified in vocational rehabilitation techniques
and processes and shall be familiar with current and appropriate
medical interventions. The following minimum standards for Rehabil-
itation Providers also shall be required:

A, Public Rehabilitation Providers.

Rehabilitation specialists employed by a governmental
igency or state-run facility shall pe required to comply witn
ippropriate civil service standards.

B. Private Rehabdilitation Providers,

Employers who either contract for services or use their

own employees shall utilize rehabilitation specialists who:

(1) hold a Masters or higher degree in health support
services from an accredited institution, and have at least one (1)
year's experience in vocational or physical rehabilitation; or

(2) hold a Baccalaureate degree in health support
services from an accredited institution, and have at least two (2)
years' experience in vocational or physical rehabilitation; or

(3) hold a diploma or Associate of Arts degree 1in
nursing from an accredited institution, and a current RN license,

and have at least three (3) years' experience in vocational or phy-

sical rehabilitation; or

-10-




® @

(4) hold a Baccalaureate deqgree other than as
described in subsection (2) above, and have at least three (3)
years' experience in vocational or physical rehabilitation,

C. Private Practitioners,

The minimum standards for private practitioners who fur-
nish rehabilitation services hereunder shall be the same as the
standards for private Rehabilitation Providers described in

Paragraph B apove,

Comment: The word "orovider" is used in lieu
Of the wora "vendor" 350 AS Y0 encomnass
1n-ncuse snecilalists in aadition to
indenenaent contractors,

The intent of this section is to estapblish
minimum standards that balance practical
experience in phvsical and vocational
rehanilitation with appronriate levals

ot education, as evidenced by the dedgrees
listed, to iInsure adequate expertise 1n
the furnishing of such rehabilitation,

Section 7, . INITIAL PERIOD OF PLAN; EXTENSIONS,

A. Initial Period of Plan,

The duration of the initial Plan of rehabilitation
services shall not exceed a period of twenty-six (26) weeks,

B. Extensions.

With the approval of the Monitor, the initial Plan may be
extended for a maximum of an additional twenty-six (26) weeks: pro-

vided however, that ANy such extension shall be consistent with the

-11-



initial Plan and shall be limited to NO greater goal than restora-

tion of the injured employee to "Suitable Gainful Employment", as

defined in Section 3-F,

Any party challenging the Monitor's decision to extend the
initial Plan period may exercise an immediate right to appeal, as

set. forth in Section 11 herein.

Comment: The limitatinns described in this section
are intenaed only to demonstrate applica-
tion, ana sudch limitations iare not to he
construed as dDinding, The intent of this
Section i3 to insure that fhe Plan compliasg
with the 2nl1actives ser torth in this Acc.,
The limitatien on the period of extension
1S ©o insure that "he Plan, even as 2Xtended,
s restricred to 1ts Primary qgoals,

Section 8, PRESUMPTION OF PLAN APPRQVAL: NBJECTINNS,

Where the Rehabilitation Provider recommends, drafts, and
files a Rehabilitation Plan with the Monitor (with copies to the
injured employee and to the employer and/or its insurance
carrier), .such Plan shall be presumed approved; provided however,
that any party may object to the implementation of such Plan
by setting forth his or her specific objections, in writing, to
the Monitor within ten (10) business days from the date such
Plan is filed,

Any party who has filed a timely objection in accordance
with the above procedure may, if required, initiate the regular
appeal procedure under the state workers' compensation law, as

set forth in Section 11 hereof.

-12-
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Section 9. FAILURE OR REFUSAL TO PARTICIPATE IN REHABILITATION

PROCESS,

A. Failure or Refusal of Employer and/or Insurance
Carrier:

Where the Employer or Insurance Carrier fails to offer an

Evaluation or to furnish an approved Plan where recommended, the

. Monitor immediately shall retain the services of a qualified

Rehabilitation Provider to undertake such Evaluation and/or to
furnish such Plan. All costs incurred in the Monitor's obtaining
such services, and all costs of services furnished by the
Rehabilitation Provider, shal; be borne by the Employer.

B. Failure Or Refusal Of Emplovee:

Failure or refusal by an injured employee to participate
in either the Evaluation or the Plan, where required, shall
result in the forfeiture of one hundred percent (100%) of the
employee's entitlement to receive workers' compensation lost
wage benefits for the entire period of such refusal; subject,
however, to the following:

(1) If within three (3) months from the date of such
refusal, the employee commences participation in a Plan, the
employee shall be entitled to receive a lump sum payment in an
amount equivalent to twenty-five percent (25%) of the lost wage
benefits previously forfeited by him, calculated from the date
of the referral up to the time employee commences participation

in the Plan:; and

-13~-
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(2) 1If the employee successfully completes the
rehabilitation process by becoming employed for a period of thirty
(30) consecutive business days after completion of the Plan, the
employee shall be entitled to receive an additional lump sum
payment in an amount equivalent to twenty-five percent (25%) of
the lost wages benefits previously forfeited by him,

(3) The lump sum payments described in subparagraphs
(1) and (2) above shall be available only once to an employee
“ho refuses to participate in the rehabilitation process,

Section 10, PAYMENT OF WORKERS' COMPENSATION BENEFITS DUPRPING

REHABILITATION PROCESS; TRIAL PRERIOD FOR RETURN
TO WORK,

A, Pavment of Benefits During Rehabilitation Process:

(1) The Employer (or the insurance carrier in
appropriate cases) shall be responsible for payment to the injured
employee of all temporary total disability benefits such emp loyee
is entitled to receive pursuant to the state workers' compen-
sation law. Suéh benefits shall be paid throughout the period
of time during which the injured employee is unable to work and
is participating in an approved Plan.

(2) When an injured worker is employed or is able
to work under the circumstances described in Paragraph B-1 below,
during either the evaluation process or the participation in a
Plan, the employer (or the insurance carrier in appropriate cases)

shall be responsible for payment to the injured employee of such

-14-
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temporary partial disability benefits as the employee is entitled
to receive pursuant to the state workers' compensation law,
Such benefits shall be paid in accordance with Paragraph B-2

below,

B. Trial Period for Return to Work :

(1) An injured employee who is receiving payments for
temporary total disability benefits pursuant to the state workers'
compensation law during the rehabilitation process may, under the
tollowing conditions, return to work for a trial period not to
axceed ninety (90) days:

(a) The employee has received a release from his
treating physician (or has in his possession an impartial medical
opinion) indicating that he may safely return to the workplace; and

(i) The employee has requested to return to work,
and his employer has agreed that he may do so; or

(ii) The employee has been found to be capable of
engaging in "Suitable Gainful Employment", as defined herein, and
his employer (or insurance carrier) has procured such Suitable
Gainful Employment on his behalf,

(2) During the trial period, the employer's obligation
to pay temporary total disability benefits to the employee shall be
suspended. During the suspension period, the employer shall pay to

the employee the usual wages associated with such re-employment,
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together with any temporary partial disability benefits the
employee is entitled to receive under the state workers' compen-
sation law.

(a) If during the trial period, the employee, by
reason of his disability, is unable to continue to work, the
employer shall reinstate the employee's previously suspended
temporary total disability payments,

(b) If at the end of the trial period, the employee
is able to continue working, the employer's obligation to pay
temporary total disability benefits shall cease on the date the
employee returns to work

Section 11, RESOLUTION OF DISPUTES,

As set forth in Section 2-B above, any disputes cohcerning
an employee's entitlements hereunder, suitability of Plans, or
other issues arising under this Act first shall be submitted to the
Administrator for resolution. Prior to making a determination on
any issue in dispute, the Administrator may request the affected
parties to meet and confer informally to reach a resolution
consistent with this Act.

Any party who disagrees with a resolution determined by
the Administrator, or the Monitor's response to objections under
Section 8, shall have access to the regular appeal procedure

under the state workers' compensation law.
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Section 12, MISCELLANEOUS PROVISIONS,

A, A determination that an injured employee is
"permanently and totally disabled" under the state workers'
compensation law may not be issued until such employee has
completed participation in a Rehabilitation Evaluation and Plan,
where required,

B. Rehabilitation costs shall be considered medical
eXpenses for ratemaking purposes,

Comment: Rehabilitation costs are generally

considered to be a part of meaical
losses. There are some concerns,
however, in cdentifying the costs
Of nousing or transportation items
needed to accommodate severely

disabled employees. Such costs should
be approved as loss items.
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Kansas
March 27, 1986
= Chamber of
Commerce
and Industry

A consolidation of the
Kansas State Chamber

) of Commerce,
TO: Members of the House Committee on Labor & Industry Associated Industries
of Kansas, '
RE: KCCI Position on SB 365 Kansas Retall Council

In the interest of clear communication, I write to clarify the
position of the Kansas Chamber of Commerce and Industry on SB
365.

First, as to the genesis of that bill, KCCI participated in a
series of meetings during the fall of 1984 with representatives
of the state AFL-CIO and the Division of Workers' Compensation .
hoping to reach agreement on proposed changes to the workers'
compensation law. As I recall, an interim committee had just
voted to introduce SB 9, which was drawing fire from many sides.
Our meetings were not designed to iron out differences between
our respectives sides on SB 9, but rather to identify areas of
the law where we agreed that changes needed to be considered.

There were two areas of agreement:

1. that vocational rehabilitation of injured workers was
not occurring because of the Antwi v. C-E Industrlal
court decision, and

2. that the Workers' Compensation Fund, which was designed
to provide an incentive to take previously injured
individuals back into the workplace, was not providing

the intended incentive, again largely because of court
decisions.

In reaching those two "agreed" conclusions, we also identified
many areas of the law where agreement would perhaps never be
reached. Our intent, then, became to seek solutions to those
areas of mutual concern...to solve the solvable.

KCCI and the AFL-CIO each submitted a list of proposed changes to
Bill Morrissey, Assistant Director, Division of Workers' Compensa-
tion. He was asked to draft language for our review based on his
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expertise in workers' compensation matters and understanding of
the positions of the respective parties.

Rather than have this language reviewed by a large group, it was
agreed that legal counsel would be asked to conduct the review of
any subsequent negotiations. The final document, if one could be
developed, would be submitted to the legislature.

Following prolonged negotiations between Free Haag, Wichita, who
represented KCCI interests, and George McCullough, Topeka, who
bargained for the AFL-CIO, a proposal was taken to the Senate and
introduced on March 22, 1985, just over one year ago.

That bill, SB 365, was passed by the Senate on a vote of 40-0 on
April 4 of last year and forwarded to your committee.

SB 365 is supported by KCCI Board policy. One of our Major
Legislative Objectives for 1986 is "legislative action to provide
for meaningful and voluntary vocational rehabilitation, re-
establishment of the viability of the second injury fund, and
other changes designed to concentrate expenditures on the needs

of injured workers." Your committee chairman is correct in
characterizing the procedure by which SB 365 was formed as
"informal." Please be assured, though, that both organizations

formally favor the concepts of SB 365.

As to potential amendment to the bill, those concepts which were
woven together to create the fabric of SB 365 are, obviously,
critical to any agreement on the bill. I do not believe that
every word in the bill must be left intact by your committee.
Our intentions were never to tie the legislature's hands.
Instead we hoped to identify areas where changes could be made
which could serve the needs of all sides.

You have heard that the Kansas workers' compensation law is
basically a good law. I guess we "basically" agree. But how
good is a law, originally designed to provide a remedy for
work-related injury cases and eliminate the need to go to court,
if more administrative law judges are needed to handle the ever
increasing case load? How good is the law when viewed from the
perspective of an average increase in insurance rates statewide
last year of 10% and a request already filed this year for
another 17% increase? 1In fact, some classifications of employ-
ment are proposed to increase by more than 48% in this year's
filing. It appears time our basically good law was made better.

The intentions of those members of KCCI and the AFL-CIO in
creating the concepts of SB 365 were honorable. I believe both
KCCI and the AFL-CIO want full consideration of the subject and
contents of SB 365. How could we ask you to enact something
wrong just because we reached an agreement? All we ask is that,
in your deliberations, you keep in mind that passage of any
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change in the workers' compensation law must reflect the balance
which was intended in the original law. That was what we used as
a guide in our proposals to you. A balanced law with balanced
administration serves all Kansans. We at KCCI have always stood
ready to work with legislators and others to make intelligent
decisions. We stand in the same posture today.

Si ely,

ROB HODGE
Executive Director
Kansas Industrial Council
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