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Oetober 10, 198§

Morning Session

The meeting was called to order by the Chairman, Representative Joe Knopp, at 10:00 a.m.

Ted Fay, attorney for the Insurance Department, appeared representing the Commissioner of Insurance
to report on the recommendations of the Citizens Committee for Review of the Tort System appointed by the
Insurance Commissioner. The Committee studied four areas: legal, screening panels, insurance, and peer review.
The reports are in the process of being prepared in final form.

The legal subcommittee moved to adopt the Indiana-type system with a $500,000 total per incident cap.
The $500,000 cap would not extend to future medical care or custodial care. The subcommittee recommended that
the Legislature adopt a plan for structured payments for future medical care and custodial care expenses. The
subcommittee also recommended that attorney fees be on a contracturai contingent fee basis up to $100,000 and
that a 25 percent cap on fees be imposed on awards above $100,000. )

The subcommittee on screening panels moved to adopt the Indiana system with certain modifications,
including:

1. to require mandatory participation in the screening panel review process for all cases above
$50,000 with the screening panel's finding to be rendered within 90 days {rom the time the panel
was requested and with the evidence supporting the claim to be filed with the letter requesting
the panel; .

2. to exclude from mandatory screening panel consideration cases where all parties agree not to
have a screening panel;

3. to permit only medical reports be admissible to the screening panel;
4. _ to make the findings of the screening penel admissible in court;

S. to provide that relevant records pertaining to the care and treatment of the patient are the only
evidence that can be presented to the screening panel (no other medical record shall be presented
in court, unless presented to the screening panel, or unless the court determines the evidence was
not reasonably available at the time of the screening panel);

6. to require good faith perticipation in the mandatory screening panel program by all physicians in
the state of Kansas as & precequisite for licensure in Kansas; and

7. to provide screening panel findings should be submitted for publication in an appropriate
professional journal, submitted to the Board of Healing Arts, available for publication by the
general press, and submitted to the Kansas Bar Association.

The peer review subcommittee recommended strengthening the reporting requirements for hospitals
regarding incompetent doctors or the unethical conduct of doctors, to increase the amount of information available
to the Board of Healing Arts and to provide that the information be made available sooner to the Board of Healing -
Arts. The Board of Healing Arts should have the authority to subpoena records and to be the depository of eil
information in the state of Kansas concerning health care providers. More people should be required to report
Suspected unethical conduct and substandard care such as hospital officials, medical staff, nursing staff, and
hospital technical staff. State agencies should become actively involved in supporting medical risk and quality
assurance programs. The subcommittee recommended a civil penalty which wouid be back pay for any person who
reports a violation in a hospital who can show later they were terminated because of the report. The subcommittee
also recommended additional staff for the Board of Healing Arts to take care of the increased functions.
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. The subcommittee on insurance recommended post-judgment interest rates be tied to the one-year U.S.
Treasury Bill rate at the time of the judgment, that doctors be permitted to pay the Health Care Stabilization Fund
surcharges on a monthly basis and that the surcharge not be based solely on the primary premium. The
subcommittee suggested that a merit system for surcharges be developed and that levying of the surcharges within
the classifications of medical licensees was needed, )

Mr. Fay gave staff a copy of an Arizona statute that Kansas could use for the Board of Healing Arts
concerning obtaining information and use of subpoena powers (Attachment D).

The Chairman requested the Committee be furnished written copies of the recommendations of the
Citizens Committee which request was later complied with (see Attachment Ia).

Ron Smith, Legislative Counsel for the Kansas Bar Association (KBA), reported on the recommendations
of the KBA's legisiative committee and executive council (Attachment M). The KBA supported reducing the
statutory limit on Health Care Stabilization Fund liability to $1,000,000. They also supported the concept of
experience rating of health care providers. Regarding changes in the tort system, they supported requiring proof of
the present value of future damages and itemized jury verdicts. They opposed artificial limits on awards. They
further supported tying post-judgment interest rates to the annual U.S. Treasury Bill rate. They supported the
concept of mandatory pretrial screening panels with results admissible in subsequent trials unless'the plaintiff files
an affidavit that he has consuited with a medieal expert qualified to render an opinion who has determined the case
has merit. The court, on its own motion, could order a screening panel and the results would be admissible in
subsequent trials. It was also recommended there should be strong sanctions against attorneys for faise
verification.

In answer to Committee questions, Mr. Smith stated that the vote of the KBA legislative Committee
was six to five in opposition to caps in general. The Executive Council had no oppesition to the resolution.

Mr. Smith also handed out a memorandum concerning the Indiana Medical Maipractice Screening Panel
Law (Attachment IN). .

Jerry Slaughter, Kansas Medical Society, explained to the Committee a bill the Medical Society
proposed (Attachment IV). The bill would limit noneconomic losses, such as pain and suffering, to $100,000; overall
damages, except for future medical care would be limited to $500,000, and, where future medical care increases
damages to more than $500,000, the award could not exceed $1,000,000. The bill aiso provides for itemization of
damages. Section 4 provides the jury, or the judge, may award a monthly sum for medical care. Should the
plaintiff no longer need this care, or should need more, the amount could be modified by the court. Both parties
could settle all future damages for a lump sum amount. Section 5 through 13 biend Kansas and Indiana laws
creating screening paneis whose function is to review a medical malpractice claim before it is filed as a lawsuit,
Whenever the panel unanimously decides that the provider did not act below the standard of care and the claimant
decides to file a lawsuit, the ciaimant must first submit his case to an expert and file an affidavit to this effect.
The screening panei wouid be mandatory, and the panel opinion would be admissible in evidence if a lawsuit is filed.
Section 14 provides an attorney cannot recover, as his contingent fee, more than 15 percent of any judgment
against the Fund, and all fees must be fixed by a written agreement. Section 15 provides for mandatory settlement
conferences. Section 16 states qualifications which an expert must meet prior to testifying in a medical
malpractice case. Experts must devote 75 percent of their time to active clinical practice in the same area of
medicine as the respondent. Section 17 broadens the definition and functions of peer review committees. Section
18 would eliminats the "sunset” provisions of S.B. 110. Section 19 would allow an insurance company to exclude
from coverage another heaith care provider. Section 20 would include professional partnerships within the
definition of health care provider. Section 21 would provide that only inactive heaith care providers who have
contributed to the Fund for three consecutive years are protected by the Fund. The bill wouid allow the
Commissioner of Insurance to purchase an annuity to pay a judgment or settlement. The bill would limit the Fund's
lisbility to $800,000 and eliminate liability based upon the association of one heaith care provider with another.
Section 22 provides a reporting system for hesith care providers. All reports and records shall remain confidential.
Section 22 aiso provides that a person or Committee will not be subject to civil lability for making a report.
Section 23 provides insurers must repoet all claims flled against a health care provider to the appropriate state
licensing agency and to the Commissioner of Insurance.

Staff distributed copies of a revised working paper dated October 3, 1985 (Attachment V), a chart
showing premiums plus surcharges for professional liability coverage for medical licensees (MD's and DO's) that

were in force on June 8, 1985 (Attachment VI), and a booklet What Legislators Need to Know About Medical
Maipractice, published by the Nationai Conference of State Legisiatures (Attachment ViD.

Mike Heim explained the revised working paper i3 divided into three major topics, l.e., tort reform,
insurance issues, and heaith care provider issues including peer review, risk management, and disciplinary
oversight. The purpose of the working paper is to list the issues that have been raised prior to October 11, 1985,

state the positions taken by the conferees on the issues, and list data, statistics, and other information relevant to
the issues. :

Mike Heim noted that in the publication "Washington Report on Medicine and Heaith Perspectives,”
published by McGraw-Hill, dated September 30, 1985, the American Medical Association (AMA) stated the average
physician's malpractice insurance cost $8,400 annually and can cost ten times this amount for high risk specialties.
The Chairman said he would like copies of the report for the Committee.

T gty o
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Mike Heim explained the information (Attachment VD) dealing with premiums and surcharges for doctors
and osteopaths was compil#* by staff from a computer printout furnished by the Office of the Commissioner of
Insurance. Out of 3,884 licensees, 151 paid a 50 percent surcharge, one paid a 110 percent surcharge, and 3,532
paid an 80 percent surcharge. The figures apply to insurance premiums in force on June 8, 1985, Staff indieated
there has been an increase in the basie premium and the surcharge for policies coming due after July 1, 1985. Staff
noted also that professional associations also carry malpractice insurance, generally at a much lower rate, at
approximately 20 percent of the individual physician's premium which the memo does not reflect. Staff explained
they had requested, at the direction of the Committee, the Insurance Department furnish up-to-date actual
premiums and surcharges paid and the number of licensees paying the different premiums and surcharges. The
Insurance Department could only furnish the computer printout as of June 8, 1985. This information revealed that
on June 8, 1985, of the 3,532 licensees, 1,544 paid under $3,000 for malpractice premiums and surcharges and only
71 licensees paid over $20,000 for such coveage.

Melinda Hanson reviewed a handout which lists the number of Kansas practitioners by specialty and
county (Attachment VIII). The information was obtained from the Department of Health and Environment who
receives it from the Board of Healing Arts who collects the information from the licensee's application. A second
handout (Attachment IX), lists the Kansas practitioners by county, specialty, and the annual professional liability
insurance rates effective July 1, 1985, including the 110 percent surcharge. Committee members requested staff
incorporate in this report the incomes of the various specialties, if possible.

The Committee recessed for lunch.

Afternoon Session

Staff reviewed the nine objectives listed in the revised working paper on page 4. A Committee member
recommended Item No. 1 should be changed to read "to stabilize® instead of "to reduce” medical malpractice
premium costs. A Committee member said Kansas has created a closed shop by mandating physicians carry
medical malpractice insurance. Physicians might be more careful in their practices if they did not carry
malpractice insurance, as their assets would be at stake, the member noted.

The Chairman asked staff to check on how many states mandate medical malpractice insurance.

During Committee discussion it was suggested that the objective to promote reasonable patient
expectations could be misleading. Also, the objective to control health care costs should be clarified to tie it to
medical malpractice insurance. A Committee member questioned whether the suggested changes apply to the
other professions besides health care providers.

Staff reviewed the "Tort Reform® portion of the working paper, On Item No. I dealing with a cap on
damage awards, a Committee member requested information on how many verdicts and awards made in the last
five years would have been affected by the various proposed caps. The member was referred to a listing of
payments from the Health Care Stabilization Pund distributed at an earlier meeting by the Insurance Department.

The Chairman handed out copies of a letter in which he had asked several insurers how large an annuity
would be needed in the factual situation that he had outlined In the letter and copies of the replies he received.
See Attachment X.

On Item No. I dealing with a cap on attorneys' fees in medical malpractice cases, a Committee member
mentioned that there is a statuts now concerning attorney fees, and suggested requiring an evidentiary hearing on
fees and that the plaintiff's attorney be required to file an itemized statement of all costs and all hours spent. The
judge's order would contain this information, and whether the fee was consistent with legal code of ethics. Placing
the contingency fee at 25 pereent or 33 percent was also discussed as well as increasing the fee to 40 percent,
subject to approval by the judge if a case wers appealed.

Representative Solbach moved that the Committee consider an evidentiary hearing by the judge on
attorney fees. A Committee member proposed the evidentiary hearing be only on cases filed for $50,000 or more.
A Committee member stated contingent fees for attorneys should not be considered by this Committee, as
attorney fees do not have anything to do with insurance premiums. A Committee member suggested the
Committee should be apprised of the lawyer canons of ethics on contingency fees, and that maybe the canons of
ethics should be included in the Kansas statute. A Committee member pointed out that in 1978 a law was passed
that already requires what the Committee was discussing. It was also noted that since the law was already in
place, setting a limit on the contingency fee should be considered.

Senator Steineger proposed amending the present statute to include reviewing the fees in accordance
with the appropriate canons of ethies. Representative Solbach accepted Senator Steineger's proposal as an
amendment to his motion. Representative Hoy seconded the motion.

A Committee member suggested that the Committee report reflect what the Committes feels should
happen in regard to contingency fees.
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Representative Solbach stated his motion, as amended, was to have staff pass out copies of the Canon
of Ethics in regard to attorneys' fees and copies of the current law to the Committee. If the Committee then
decides that the current law should be amended, the amendment should direct the court to consider the
reasonableness of the fee. »

Representative Snowbarger offered a substitute motion to draft legisiation to amend the current
medical malpractice attorneys' fee statute to incorporate the appropriate Canons of Ethics. In response to a
question by a Committee member, Representative Snowbarger said he would be willing to amend his motion refer
to aill eight of the factors in the canons of ethics, not just two as in the current statute. Representative Soibach
seconded the motion. The motion carried.

Staff reviewed testimony and material that has been presented on Item No. I, dealing with the
mandatory appointment of sereening paneis with the results to be made admissible at trial, and on Item No. IV,
dealing with whether settlement conferences should be mandated for all medical maipractice cases.

Representative Walker made a motion that it was the consensus of the Committee that settlement
conferences will piay a role in the Committee's uitimate proposal and that staff draft proposed legislation for the
November meeting taking into consideration who will preside, the time the conference will take place, and what
the sanction may be. Senator Walker seconded the motion and it passed. .

Senator Gaines moved to refer back to Item No. I concerning caps and discuss the various options.
Senator Talkington seconded the motion.

Senator Steineger made a substitute motion that the Committee continue to go through the working
paper as outlined by staff and upon completion return to consideration of the Fund. The motion was seconded by
Representative Solbach. A vote was taken and the substitute motion passed.

The Chairman recommended passing over Item No. V dealing with periodie payments or structured
damage awards and settlements. He suggested [tem No. V should be incorporated into the discussion of Item No. I
at a later time. In regard to Item Va, concerning a unifoem method of caleulating future damages, Ron Smith of
the Kansas Bar Association informed the Committee that New York has a law that was enacted in April 1985 which
sets forth a method of calculating present value of future damages.

Senator Talkington moved that staff draft proposed legislation requiring some type of a uniform method
of calculating future damages. Senator Walker seconded and the motion passed.

Representative Barkis made a motion that Item No. VI, concerning limiting expert witnesses to those
from Kansas or the surrounding states, be deleted and that staff draft proposed legisiation on Item No. VIa, to
require medical experts devote at least 75 percent of their professional time to clinical practice for Committee
consideration. Representative Snowbarger seconded and the motion carried.

Staff reviewed the testimony and maferm presented to the Committee on Item No. VII, concerning
whether the Legislature should define the legal standard of care for heaith care providers or should this be left to
the courts.

A Committee member suggested the Pattern Instructions for Kansas (PIK) should set out the medical
standard of care in medical malpractice cases by Kansas standards. During Committee discussion, a Committee
member stated all national board certified physicians use the same standard of cars. Another member stated the
medical profession has a standard of care and the proposed legislation being discussed might lower the standard of
care. It was suggested that the standard of care for rural Kansas should not be the same as the standard of care
for a large hospital in a metropolitan area. It was also suggested using the Oklahoma jury instructions as a guide.
See Attachment XL

A motion was made by Senator Gaines and seconded by Senator Winter that the Committee devote some
time reviewing the standard of care and the PIK language to formuiate statutory language related to the standard
of care. The motion carried.

On Item No. Vila, concerning requiring a claimant's attorney to file an affidavit with every malpractice
case that a medical expert had reviewed the claim and found it meritorious, 8 Committee member recommended
this should be considered with screening panels.

Representative Snowbarger moved that staff draft proposed lerislation on Item No. VI, requiring juries
to itemize awards for Committee consideration. Representative O'Neal seconded the motion. The motion passed.

Senator Steineger moved to adopt the concept of tying the post-judgment interest rate to the Treasury
Bill rate for Committee consideration. The motion was seconded by Senator Walker. The motion carried. During
discussion of the motion it was suggested that the Treasury Biil rate be at the time of the judgment. it was also
suggested the federal rule on this matter be followed.

On consideration of Item No. IX, concerning whether the Legisiaturs should enact other reforms such as
no fault, arbitration, penels of judges, mandatory summary judgment, directed verdiet rulings, and modifieation of
the standard of utilizing remittitur, and Item No. IXa, repealing the sunset provision (July 1, 1989) of 1985 S.B.

-
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110, Representative Brady moved that the Committee pass over these at this time. Senator Walker seconded the -
motion and the motion carried.

On the "Insurance® portion of the revised working paper, the Chairman recommended the Committee
pass over Item No. I, which asks why the malpractice premium rates have risen so dramaticaily.

On Item No. I, consideration of investment income by insurance companies as a factor in the
ratemaking process or by the Insurance Commissioner as part of the review of rate filings, the Chairman suggested
the Committee not make a ruling on Item No. II, but allow it to be a part of ratemeking on all insurance, not just
medical malpractice insurance,

A motion was made by Representative O'Neal and seconded by Representative Hoy that the Committee
not consider the issue of investment income of insurance companies at this time. The motion carried.

Representative Barkis moved that the Committee do nothing with Item No. I, the consideration of
using some form of geographic rating, merit rating, or both in determining premium rates for health care providers,
and that staff draft proposed legisiation on Item No. Ma, in regard to adding an experience rating factor to the
surcharge for the Health Care Stabilization Fund, by using the mean average concept. Senator Parrish seconded
the motion and the motion carried. ) -

In regard to Item No. Mle, should health care providers be permitted to pay Health Care Stabilization
Fund surcharges on a monthly basis, Senator Walker stated he hoped to prefile a bill concerning this proposal that
would allow the health care provider to obtain the money to pay the surcharges through a premium finance
company. The premium finance company would pay the full amount to the Fund and the health care provider could
make monthly payments to the premium finance company. It was noted a bill was introduced on the subject during
the 1985 Session. This method would be advantagecus for a young doctor establishing his practice. Staff for the
Insurance Department stated the Department does invest the surcharges.,

Senator Walker made a motion that legislation be drafted regarding periodie payment of Fund
surcharges for consideration by the Committee. The motion was seconded by Representative Solbach and passed.

The Chairman recommended Item No. ITId should be considered as part of the cap.

The Committee decided to pass over Item Nos. IV, V, and Va at this time and take them up later when
the Health Care Stabilization Fund is addressed.

In regard to Item No. VI, a Committee member suggested there should be some minimums for “right of
underwriting” for insurance companies to do business in Kansas. It was also suggested requiring insurance
companies to write high risk as well as low risk physicians. Mike Mullen, Medical Protective Company, stated the
insurance companies would discontinue writing insurance in Kansas if they were forced to take uninsurable risks. A
Committee member stated the purpose was to make insurance more available and affordable.

On Item No. VIl dealing with whether procedures for defense of the Health Care Stabilization should be
improved, it was suggested by a Committes member that this matter should be taken up after Committee
consideration of the Fund.

The Chairman recommended for consideration when the Committee does discuss Item No. VI, that a
statutory procedure be established which would require a five-member panel to evaiuate each claim against the
Fund thntexeeedsaeeruinamamt,andthendmuldbcthmnttomeysonthopund.

In regard to Item No. VIla, the staff distributed Information from the Insurance Department on closed
claims, a letter from Chairman Knopp requesting the information, and letters from Ron Todd dated September 26
and September 30 (see Attachment XII. The Committee discussed recommending that the Insurance Commissioner
lock at the system used in collecting data and see if it can be improved. A Committee member requested certain
information be provided in writing by the Insurance Commissioner to the Committee concerning staff that has been
added to the Health Care Stabilization Fund, staff still needed, and how the Fund should be properly funded.

Derenda Mitchell of the Insurance Department stated they had recently hired a claims adjuster who has
25 years of experience in medical malpractice claims adjusting. She said there had been a request for an additional
file clerk in last year's budget request and that tequest was denied. The Citizens Committee on Tort Reform has
recommended additional cierical staff, she said. The additional staff have been requested in their new budget
proposal also, she noted. N

Senator Walker made a motion that this Committee would like to see the recommendations of the
Citizens Committee 30 they could be more informed in their decision making. The motion was seconded by Senator
Feleciano and passed. . .

Staff reported the Insurance Department apparently does not have the capability to furnish the
Committee with information regarding what doctors are paying for premiums, other than on certain limited dates
since physicians' premiums are not due at the same time and relicensure does not occur until October each year.
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Mike Mullen said his company could furnish the premium information the Committee desired as far as
Medical Protective Company was concerned and they could design a program for use by the Legislature.

A Committee member requested an update on the average income of physicians. The Medical Society
replied they do not have these figures, however, the AMA does conduct regional studies and these figures were
presented to the Committee last month by the legislative staff. The newest figures by the AMA will be available
after October 15, 1985, staff noted.

Kathleen Sebelius stated that malpractice insurance premium for corporations is a business expense and
is irrelevant to what the individual pays for medical malpractice insurance. Mike Mullen said his company could
provide information on how many doctors are incorporated or are in a partnership that are covered by Medical
Protective. He noted that charges are based on the number of doctors involved in a corporation. A five-doctor
corporation is charged more than a one-doctor corporation. He stated that St. Paul's rate may be computed
different than the Medical Protective rate. During Committee discussion it was stated the Kansas Supreme Court
recently upheld the Insurance Commissioner's position that a corporation, if involved where a doctor is found
negligent, must pay before the Fund pays. A member said that one of the reasons doctors incorporate is to shield
themselves from acts of their employees. A Committee member said this Committee should not concern itself
with corporate insurance charges. ’

The Committee adjourned until 9:00 a.m., Friday, October 11, 198S.

October 11, 1985
Morning Session

Ted Fay introduced Bob Holmes, the new claims manager for the Health Care Stabilization Fund, to the
Committee,

Anthony T. Valenti, President of Dani Associates, Ine., of Voorhees, New Jersey, testified he and
Charies M. Lederman, President of Insurance Financial Services, Inc., of Plymouth Meeting, Pennsylvania, are
independent consultants. They have provided actuarial services for the Health Care Stabilization Fund for the past
three years. They also perform actuarial services for Pennsylvania's Pund which is similar to the Kansas Pund, and
they provide management and actuarial consultant services for two medical malpractice insurance companies.

Mr. Valenti stated he has performed services in the past for joint underwriting associations in the states
of Texas, Ohio, South Carolina, Pennsylvania, and Florida, and has also worked on the Patient Compensation Fund
in Florida. He holds a Masters degree in mathematics from the University of Notre Dame and has 13 years of
experience in the property and casualty actuary science. He stated Mr. Lederman is a fellow of the American
Academy of Actuaries and has a very extensive background.

Mr. Valent! explained they were asked tc examine the impact of Kansas implementing Indiana type
legislation and to determine to what extent the Fund's labilities might be affected. Specifically, they were asked
to review the implementation of caps on awards, on & per incident basis, ranging from $500,000 per incident up to
coverage that would allow for $1,000,000 supplemental benefits on medical expenses with $500,000 of additional
indemnity allotted to other economic loss.

Mr. Valenti expiained they were also asked to examine what effect the utilization of an arbitration or
screening penel system would have, insofar as the Fund's liabilities, and what effect the restriction of plaintiff's
attorney fees would have. Using these assumptions with caps, they estimated a 5 percent to 10 percent reduction
in the surcharges that would be effective July 1, 1986 and a 20 percent to 50 percent reduction {n the surcharges
based upon retrospective implementation of various caps. It was estimated that it would take five to seven years
longer to realizs the full effects of the legislation if changes were prospective rather than retrospective.

Copies of the draft actuary report dated September 24, 1985 were distributed to the Committee
(Attachment XI). Mr. Valenti explained the exhibits in the repoct were prepared on claims occurring on or after
July 1, 1988 and on claims outstanding as of July-1, 1986,

Also distributed were copies of Report to the Commissioner of Insurance regarding the Kansas Health
Care Stabilization Fund, Final Report, dated Pebruary 22, 1985 (Attachment XIV). '

Mr. Valent! replied to a question from the Committee that they were employed by the Commissioner of
Insurance. -

Mr. Valenti explained to the Committee the surcharge for 1986-87, (assuming a 3 percent base
increase), if nothing is done to change the Fund, would be 100 percent. If a $500,000 cap is implemented effective
July 1, 1986, then the surcharge would be 91 percent or 48 percent if madse retroactive. Using a $750,0060 cap,
effective July 1, 1986, the surcharge would be 94 percent. Using a $1,000,000 cap, effective July 1, 1986, the
surcharge would be 95 percent and if retroactive 72 percent. Using a $1,000,000 medical cap and a $500,000
nonmedical cap, effective July 1, 1986, the surcharge would be 97 percent and if retroactive 80 percent.



The surcharge for 1987-88 (assuming a 4 percent base increase), if nothing is done to change the Fund,
would be 105 percent. Usi>~ a $500,000 cap, effective July 1, 1986, the surcharge would be 79 percent and if
retroactive 47 percent. Using a $750,000 cap, effective July 1, 1986, the surcharge would be 85 percent. Using a
$1,000,000 cap, effective July 1, 1988, the surcharge would be 88 percent. Using a $1,000,000 medical cap and a
$500,000 nonmedical cap, effective July 1, 1986, the surcharge would be 95 percent and if retroactive 81 percent.
See Attachment XV. : .

Charles Lederman explained to the Committee that in February of 1984 they had projected an 80
percent surcharge for 1985-86. Three or four months later they projected an added 30 percent increase in the
surcharge for 1985-868 or a 110 percent surcharge.

Tony Valenti responded to questions from the Committee by stating the Fund was on a pay as you go
basis when it was established instead of an accrual basis, Charles Lederman stated even if the Fund had been on
full accrual basis in 1978, the Fund would still be catching up for 1985-86 claims. The problem is being faced by
everyone in the medical maipractice field. Reinsurance companies worldwide stated at the end of the last year
they would not write any more new business, Insurance management does not have as much to do with the problem
as the inability to project losses in a volatile area, i.e., the excess over a given primary limit. The Pund is no
different than any reinsurance company operating at a loss, he said. All areas of malpractice are affected. The
surcharge has increased in Pennsylvania from 38 percent to-87 percent. They provide a $1,000,000-$3,000,000
excess coverage over primary policies of $200,000-$600,000. Their Fund is based on a pay as you go basis. They
look at the payments made in the past year and reimburse the Pund.

Kathleen Sebelius, Kansas Trial Lawyers Association, distributed to the Committee an Analysis of the
Indiana Patients Compensation Pund Report dated December 1934 (Attachment XVD), and a comparison of Indiana
data and Kansas data. (Attachment XVID, She introduced Robin B. Stickney, an attorney from Indianapolis,
Indlana. She said his primary practice is in the area of insurance defense, but that he does represent some
plaintiffs in medical malpractice cases. He is also a medical doetor and graduated in 1972 from the University of
Indiana School of Medicine. He practiced for nine years as a family practitioner and in emergency medicine in
Northern Indiana. .

Mr. Stickney testified that in 1984, the Indiana Patients Compensation Fund was infused with
miscellaneous revenue of $7,209,487. After office expenses, salaries and judgments were paid in the Fund's balance
on December 31, 1984 was $737,848. The surcharge for the Fund was 15 percent in 1975, 25 pereent in 1980, 50
percent in 1982, and 7S percent in September 198S. Fund authorities have legislative permission to raise the
surcharge to 100 percent in January 19886, he said.

Mr. Stickney said the $500,000 cap was unconscionable. He said the biggest problem to deal with is
medical malpractice. Dealing with the symptoms just covers up the issue for awhile but will not solve the problem,
he said. The medical profession will not get medical malpractice under control until they become convinced that
the Legislature is not going to bail them out by granting them immunity for the damage they cause to their
patients. He advocated preventive law in relation to medicine just as medical practitioners practice preventive
medicine. Others should not bear the burden of the negligence of the medical profession, he said. ]

Jerry Slaughter of the Kansas Medical Society introduced Representative Paul Mannweiler of Indiana.
Representative Mannweiler was Chairman of the Indiana Medical Malpractice Interim Study Committee in 1984 and
is an attorney practicing in the area of labor law.

Representative Mannweiler said the Indiana plan will not solve all of the problems, that medical mal-
practice is a national societal problem. He explained, in Indiana, medical review panels have one attorney and
three health care providers. The law requires that 180 days after the panel is sslected they must render their
decision. The panel decision is admissible but not conclusive in a court of law. Their patient compensation fund
provides excess coversge not to exceed the $500,000 cap. Their surcharges have gone from 10 percent to 75
percent. The interim study authorized the 75 percent surcharge effective September 1, 1985, with authority for
the Insurance Commissioner to raise the surcharge to 100 percent if it was deemed necessary. They have $100,000
basiec coverage instead of the $200,000 basic coverage as in Kansas, which makes their surcharges less. The
premium for a family practitioner is approximately $600 plus the 73 percent surcharge, or a little over $1,000 a
year, he said. For a neurcsurgeon, Class 8, the premium is approximately $3,000 plus the surcharge, or a little over
$14,000 a year. Medical malpractice insurance is not mandatory in Indiana, he noted.

Mike Mullen said Medical Protective in Indiana rolls the corporate coverage into the individual's
coverage. The statute of limitation is two years from the date of oceurrence, and up to age eight on a child.

On attorney fees, Representative Mannweiler stated the first $100,000 is negotiable between the
attorney and the individual. The Patient Compensation Fund restricts the attorney fees to 15 percent.

A consensus bill came out of the 1984 interim study committee, he said. It authorized periodic
payments and the purchase of annuities from the Fund. It allowed the parties to by-pass the medical review panels
if both sides wanted to. In regard to the makeup of the panels, they are required to have two health care providers
of the same specialty as the defendant. The bill deleted the comparative fault application to medical malpractice.

Representative Mannweiler stated Indiana has experienced an increase in the number of doctors
practicing in the state. In 1975 there were 5,600 doctors and in 1983 there were more than 8,000. Insurance rates
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have stayed the same unt* recently, and they have five or six insurance compenies doing 90 percent of the
malpractice business.

In answer to Committee questions, Representative Mannweiler stated the Fund basically operates
similar to workman's compensation. The issue of fault is dealt with only on the $100,000 primary coverage level by
the insurance company. Once the FPund is involved, the question is only how much are the damages. For-profit
hospitals can qualify as health care providers the same as nonprofit hospitals he seid. Everyone except the medical
profession is governed by comparative fault rules. Contributory negligence only applies to the $100,000 coverage,
he noted. It does not apply to the Fund. Claims under $15,000 can go straight to court, he noted. Sereening panels
are composed of one attorney as chairman, and three voting members who are three health care providers. Each
party selects one health care provider and those two select the third member. The panel is restricted to four
findings, i.e. (1) the standard of care was provided; (2) the standard of care was not provided; (3) there exists a
fact question which is outside the jurisdiction of the panel; and (4) there was malpractice that relates to the
infury. Peer review records are confidential and the panel cannot subpones witnesses. To be covered under the
Fund, the doctor or hospital has to qualify as a health care provider which requires insurance or a bond.

Marsha Harrison, a staff attorney for the Indiana Department of Insurance testiffed the Commissioner
of Insurance is by statute the administrator and trustee of the Patients Compensation Fund. They have had
problems keeping the Fund solvent. The 10 percent surcharge for the first three years of the Fund was actuarily
unsound. At the present time there is $12,000,000 in the Fund. In 1984, the total collected was $9,545,000, so they
are in much better shape this year due to the increase in the surcharge. They also believe the number of claims is
leveling off. With the present surcharge, or with perhaps a littie higher surcharge she said that they will be able to
pay the claims for the year,

In answer to Committee questions, Ms. Harrison agreed that the average claim paid may be larger in
Indiana than the average claim paid in Kansas because their Pund does not question liability whereas the Kansas
Fund defends the same ss any other excess insurer and does question Hability.

In answer to further questions by the Committee, Ms. Harrison stated the Attorney General of Indiana
is the counsel for all publie officials, including the Commissioner of Insurance and the Fund. The 1985 Legislature
gave specific authority to hire consultants and others to help defend the interests of the Fund. They are
considering hiring outside defense counsel along with hiring a professional claims manager. Whether a physician
has been reprimanded before would not be relevant to a screening panel, she said. The screening panel is not a
regulatory agency. The screening panel determines whether the provider has complied with the applicable standard
of care in a particular instance. If a provider has been reprimanded several times, it should be reported to the
medical licensing board. Indiana has a medical licensing board that is responsible for licensing physicians and
osteopaths and other boards that are responsible for licensing other health care professionals. The State Board of
Health in Indiana regulates hospitals. If a screening panel report indicates that a health care provider has not
complied with the standard of care, the finding is sent to the applicable licensing board and when there has been a
judgment against a provider that information is sent to the applicable lcensing board also. When a provider has
accumulated three or more complaints, that information is sent to the Attorney General's Office which serves as
the investigative arm of the licensing boards.

Mike Mullen, in answer to a Committee question, replied that any negligence is considered contributory
negligence in Indiana.

Ms. Harrison said doctors serving on panels can be paid up to $250 each. The Chairman of the panel
receives $1,000 per case. Panel members can be called as witnesses if the case goes to trial. She estimated only
about 2 percent of the cases go to trial.

Representative Mannweiler, in answer to a question by a Committee member, replied the interim study
committes decided not to change the $500,000 cap as the system was working well with the cap.

The Committee recessed for lunch.

Afternoon Session

Mike Heim reported that he had invited Mr. Hofflander, one of the authors of the Pennsylvania report
desling with medical malpractice insurance to testify before the Committee, but that he was not available for this
meeting but would be available for the November 7-8 meeting. The Chairman explained the Pennsylvania study
was funded by the Trial Lawyers and the Medical Society. It was the consensus of the Committee they were not
prepared, at this time, to invest the time and the state’s moneys to bring Mr. Hofflander to Kansas,

Tony Valenti explained that a 28 percent reduction might be achieved if the Kansas Fund's coverage was
limited to $1,000,000 and the cap applied retroactively. Mr. Lederman explained the Fund needs the same amount
of dollars regardless of how it Is collected. They proposed the surcharge collections be based on actuarily
determined basie coverage rates by type of provider and specialty. Each insured of a given specialty would be
charged by their basic coverage insurer. Rating of physicians could be used in this sytem. The projections made on
the changes in the Fund's surcharges were based on present laws only. It was estimated that the collateral source
rule will save about 5 percent of the Fund's otherwise payable Labilities.
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Robert Stickney stated that the question of liability does remain an issue with the Fund in Indiana. He
stated that the way the panel system is set up in Indiana the ability to get a lawyer to continue your case and to
prevail at trial is very critical. Without the panel, a lawyer normally takes two years to prepare a medical
malpractice case. It is unreasonable to expect a lawyer to prepare a case in eight months for a panel. He said it
could take three years to get a panel's opinion and two to four years after that to get a court date.

In answer to Committee questions, Mr. Stickney stated Indiana allows two strikes on the selection of
the panel. The first doctors named are almost always struck. Mr. Stickney stated if the purpose of panels is to
weed out frivolous lawsuits, their sole determination should be to determine if there is a reasonable basis to believe
there may have been medical malpractice involved. If the panel is to help to determine that there are real medical
issues and to be of assistance to the participants the panel should be advisory only and be a strong settlement
participant. Most of the opinions by panels in Indiana find there has been no negligence he said. In many cases, the
attorneys can flip the panel members by convincing them there is & material question of fact. There is no appeal
process with panels. As soon as a panel renders its opinion, the participants become witnesses and can be
contacted individually. If the attorney is successful in flipping a panel, then a settlement can be made. On a 3-0
panel decision for the defendant, the plaintiff pays all of the costs if the trial goes to court. The costs of the panel
are borne by the winner. He stated the fees have been raised for the panel members to $50 a day or a total of $500
each, and the Chairman's fee was raised to $1,000. i

Mr. Stickney stated the best purpose of a panel is to clarify the medical issues so everyone understands
what the case is about. If everyone understands the issues then settlements can be discussed and expedited.

He explained that the emphasis has been on the cost of insuring- the risk in the medical malpractice
area, There has not been a definitive study done on medical malpractice insurance policies in the last ten years in
Indiana. He recommended that the Committee. conduct an in-depth study, not only the Fund, but also of the
insurance carriers in Kansas. He also suggested studying the reserve policies of insurance companies.

In answer to a question by a Committee member, Mr. Stickney stated the $500,000 cap is not sufficient
for catastrophic cases. Society has to help foot the bill. He thought there should not be a cap on medical expenses
and lost wages.

A Committee member questioned whether defense costs are deducted from the medical malpractice
policy limit in Kansas. Bob Hays, Insurance Department, stated defense costs are not within the policy limits.

Emalene Correll reviewed the "Providers” issues of the working paper.

Representative Beuhler moved and Senator Parrish seconded a motion directing staff to draft
legislation regarding Item Nos. I and II. The motion passed,

Representative Luzzati moved to draft legisiation to amend the Kansas Hesling Arts Act to provide ‘
penaities, such as fines, for organizations or licensees that fail to report to the Board when required to do so.
Representative Walker seconded the motion. The motion passed.

Representative Brady made a motion directing staff to draft legislation requiring state agencies, law
enforcement agencies, and medical associations to report to the Board of Healing Arts concerning licensees who
may be incompetent, impaired or otherwise in violation of the Kansas Healing Arts Act. Representative Walker
seconded the motion. During Committee discussion of the motion, it was decided to take no action on the motion
and to pass over this issue. :

Senator Feleciano moved to direct staff to draft legislation to require professional lability insurance
carriers to report incidents of medical malpractice to the Board of Healing Arts or other appropriate state
agencies. The motion was seconded by Representative Sprague and passed.

Senator Feleciano made a motion that proposed legislation be drafted to require hospitals, by state law,
to maintain medical staff peer review programs and to report on such programs annually to the licensing agency.
The motion was seconded by Representative Hoy and passed.

Emalene Correll passed out to the Committee (Attachment XVIID "Guide to the Essentials of a Modern
Medical Practice Act.” .

Representative Solbach moved that legislation be drafted giving the Board of Healing Arts authority to
adopt rules and regulations or guidelines establishing minimum standards of medical practice, using the Guide to
the Essentials of a Modern Medical Practice Act. Senator Feleciano seconded the motion and the motion passed.

Representative Solbach moved that the rest of the items, under the Providers issues section of the
working paper be drafted as proposed legislation for consideration by the Committee at the next meeting. The
motion was seconded by Representative Walker. The motion passed,

Senator Felecianc stated there was an error in the minutes of September 13. On page 10 he seconded
the motion, not Senator Gaines.

The meeting was adfourned.
Prepared by Mike Heim
Approved by Committee on:
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Ch. 13 MEDICINE AND SURGERY § 32-1451.01

§ 32-1451.01. _Right to examine and copy evidence; summon-
ing witnesses and documents; taking testi-
mony; right to counsel; court aid; process

A. In connection with the investigation by the board on its own
motion, or as the result of information received pursuant to § 32-
1451, subsection A, the board or its duly authorized agents or em-
ployees shall at all reasonable times have access to, for the purpose of
examination, and the right to copy any documents, reports, records or
any other physical evidence of any person being investigated, or the
reports, records and any other documents maintained by and in pos-
session of any hospital, clinic, physician’s office, laboratory, pharma-
¢y or any other public or private agency, and any health care institu-
tion as defined in § 36-401, if such documents, reports, records or ev-
idence relate to medical competence, unprofessional conduct, or the
mental or physical ability of a doctor of medicine safely to practice
medicine.

B. For the purpose of all investigations and proceedings conduct-
ed by the board:

1. The board on its own initiative, or upon application of any per-
son involved in the investigation, may issue subpoenas compelling the
attendance and testimony of witnesses, or demanding the production
for examination or copying of documents or any other physical evi-
dence if such evidence relates to medical competence, unprofessional
conduct, or the mental or physical ability of a doctor of medicine
safely to practice medicine. Within five days after the service of a
subpoena on any person requiring the production of any evidence in
his possession or under his control, such person may petition the
board to revoke, limit or modify the subpoena. The board shall re-
vole, limit or modify such subpoena if in its opinion the evidence re-
quired does not relate to unlawful practices covered by this chapter,
is not relevant to the charge which is the subject matter of the hear-
ing or investigation, or does not describe with sufficient particularity
the physical evidence whose production is required. Any member of
the board, or any agent designated by the board may administer
oaths or affirmations, examine witnesses and receive such evidence.

2. Any person appearing before the board shall have the right to
be represented by counsel.

3. " The superior court, upon application by the board or by the
person subpoenaed, shall have jurisdiction to issue an order:

(a) Requiring such person to appear before the board or the duly
authorized agent to produce evidence relating to the matter under in-
vestigation; or

691

/c//c -/ 55

ARG RPN
SN e

o (R S
e, A
FYa }.’fkr?

e g e



4

§ 32-1451.01 PROFESSIONS AND OCCUPATIONS  Title 32

(b) Revoking, limiting or modifying the subpoena if in the court’s
opinion the evidence demanded does not relate to unlawful practices
covered by this chapter, is not relevant to the charge which is the

%}:, : ;%

.z

3

;."‘g~

: 1

3‘2 i subject matter of the hearing or investigation, or does not describe
L& with sufficient particularity the evidence whose production is re-
I quired. Any failure to obey such order of the court may be punished

by such court as a contempt.

C. Patient records, including clinical records, medical reports, lab-
oratory statements and reports, any file, film, any other report or
oral statement relating to diagnostic findings or treatment of pa-
tients, any information from which a patient or his family might be
identified or information received and records kept by the board as a
result of the investigation procedure outlined in this chapter shall not
be available to the publie.

D. Nothing in this section or any other provision of law making
communications between a physician and his patient a privileged
communication shall apply to investigations or proceedings conducted
pursuant to this chapter. The board and its employees, agents and
representatives shall keep in confidence the names of any patients
whose records are reviewed during the course of investigations and
proceedings pursuant to this chapter.

E. Hospital records, medical staff records, medical staff review
committee records, and testimony concerning such records and pro-
ceedings related to the creation of such records shall not be available
to the public, shall be kept confidential by the board and shall be sub-
ject to the same provisions concerning discovery and use in legal ac-
tions as are the original records in the possession and control of hos-
pitals, their medical staffs, and their medical staff review commit-
tees. The board shall use such records and testimony during the
course of investigations and proceedings pursuant to this chapter.

Added Laws 1976, 1st S.S., Ch. 1, § 10, eff. Feb. 27, 1976.
Hlistorical Note

=
s

1976 Reviser's Note:

lates”: in subsection B, paragraph 3, a

by 'f 3

bt Pursuant to authority of scction 41~

‘72;“&’. 1304.02: In subscction A, “the™ was in- commau was inserted following “subpoe-

bt R " [T " o - . N e "

& serted preceding *“result”, “shall have nued”: and in snbscetion E “and” fol-
2 preceding “the right to copy”™ was omit-  lowing “medical staft records”  was

ted, and “relate” was substituted for “re- omitted.

Cross References

Medieal practices, confidentiul information, sce § 36-445.01.

Library Refcrences
Physicians and Surgeons C10. C.].S. Physicians and Surgeons §§ 31

to 35.
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Ch. 13 MEDICINE AND SURGERY § 32-~1451.02

§ 32-1451.02. 1nsurers to report medical malpractice claims
and actions

A. Any insurer providing professional liability insurance to a
doctor of medicine licensed by the board of medical examiners pursu-
ant to this chapter shall report to the board, within thirty days of its
receipt, any written or oral claim or action for damages for personal
injuries claimed to have been caused by an error, omission or negli-
gence in the performance of such insured’s professional services, or
based on a claimed performance of professional services without con-

sent or based upon breach of contract for professional services by a
. doctor of medicine.

B. Reports required by subsection A shall contain:

1. Thename and address of the insured.

. The insured’s policy number.

. The dateé of the occurrence which created the claim.
The date of claim if suit is not simultancously filed.
. The date suit is filed.

6. A summary of the occurrence which created the claim as stated
by claimant.

7. Such other reasonable information related to the claim as the
board may require.

C. Every insurer required to report to the board pursuant to this
section shall also be required to advise the board of any settlements
or judgments against a doctor of medicine within thirty days after
such settlement or judgment of any trial court.

D. The board shall maintain the reports filed in accordance with
this section as confidential records. Statistical data derived from

these reports shall be released only for bona fide research or educa-
tional purposes.

W N

Ov b

E. The board shall institute procedures for an annual review of
all records kept in accordance with this chapter in order to determine
whether it shall be necessary for the board to take rehabilitative or

disciplinary measures prior to the renewal of a medical doetor’s li-
cense to practice.

F. The board shall annually report to the director of insurance

the following statistical information reported by insurers pursuant to
subsection B: ’

1. The number of claims.

2. The dates of the acts or omissions which form the basis of
claims.
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§ 32-1451.02 PROFESSIONS AND OCCUPATIONS  Title 32

r 4

3. The final disposition of claims.

G. There shall be no liability on the part of and no cause of action
of any nature shall arise against any insurer reporting hereunder or
its agents or employees, or the board or its representatives, for any
action taken by them in good faith pursuant to this section.

Added Laws 1976, Ist S.S., Ch. 1, § 10, eff. Feb. 27, 1976.

Historlcal . Note

1976 Reviser's Note: trophe was insected in “insured’s™;

Pursuant to authority of section 41-  “the”™ was inserted in three places in h
1304.02: in subscetion A, “chapter” was  subsection B and in oue place in subsce- :

substituted for “article” and an apos- tion I, paragraph 3.

Yrams g

B Cross References

Immunity, sce 8§ 12-567, 20-1711, 20-1731, 32-1402, 32-1403, 32-1451, 32-1855, ;

_32-18565.02, and 36-445.02. :

Medleal practices, confidentinl information, see § 36—445.01, i~’~'

§ 32-1452. Reinstatement of a suspended license; reissuance K

24

of a revoked license :

A. A doctor whose license to practice medicine has been suspend- :

ed for an indefinite period of time, or revoked, may make application <

to the board for the termination of such suspension or reissuance of N

such revoked license under the following terms and conditions:

1. Such application shall be submitted in writing, verified under 5

oath, and shall contain therein or have attached thereto substantial

evidence that the basis for suspension or revocation has been removed v

and that the termination of suspension or reissuance of license will

no longer constitute a threat to the public health or safety. »

2. If it is an application for the termination of a suspension for :

DEy an indefinite period, the same may be applied for no more frequently N
Py s - than once in any six-month period. X
3T . &
é‘g‘ 3. If it is an application for the reissuance of a revoked license, g
‘f y such license may be applied for no more frequently than once in any &
SRad twenty-four month period. B
52 B. The board may, in its discretion, grant or deny an interview to 3
an applicant under subsection A of this section. £

%

C. The board shall make such determination of each such applica- g

tion as it deems consistent with the public health and safety and just Py

in the premises.
Added Laws 1964, Ch. 27, § 2.
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The Honorable Joe Knopp, Chairman
Special Committee on Medical Malpractice
Representative, 67th District

1201 Houston Street

Manhattan, Kansas 66502

- RE: Kansas Citizens Committee For The Review
Of The Tort System :

Dear Chairman Knopp:

Pursuant to your request, I have attempted to summarize the recommendations made by
the Kansas Citizens Committee for the Review of the Tort System.

Please note that the final written report of the Citizens Committee has not been
campleted. The reccomendations shown on the attached document may be modified or
expanded on the final report in order. to incorporate the editorial directions
provided to me by the Cammittee at the time of their vote.

If you have any questions, please feel free to contact me at (913) 296-7811.
' Very truly yours,

Fletcher Bell
Camissioner of Insurance

Fd F G

Ted F. Fay, Aftorney
Kansas Citizens Cammittee
TFF:j1b
Enclosure
cc: All-Members of.the Special Committee
on Medical Malpractice

All Members of the Kansas Citizens
Cormittee for the Review of the Tort System

Legislative Research
The Honorable Mike Hayden

Representative, 120th District
LE/2590 .
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Recommendations
- October 8, 1985
" [Official Final Report To Be Prepared]

On January 23, 1985, Fletcher Bell, Kansas Commissioner of Insurance, appointed the
Kansas Citizens Committee for the Review of the Tort System as it Affects Insurance
and Related Matters. The Committee was appointed to review the medical malpractice
liability enviromment in Kansas and render an opinion as to whether such
envirorment is, in fact, a situation which should be cause for public and
legislative concermn. If so, the Committee was asked to identify, to the extent
possible, the causative factors that seem to be responsible and develop, at least
in conceptual terms, such recommendations as may be necessary to alleviate the
direct and indirect adverse influences. ’

The Committee was composed of twenty-five (25) members, including some of the most
praminent members of the legal, medical, business, labor, and academic commities
in Kansas. The Committee was chaired by John-Anderson, Jr., former Governor of the
State of Kansas.

The Committee met at least once each month, begimning in February of 1985 and
concluding with the Committee meeting in October of 1985. The witnesses who
appeared before the full Committee included Griffin Bell, former U.S. Attorney
General and for four years Chair of the American Bar Association Committee which
studied, among other matters, the medical malpractice system. Other witnesses
included medical malpractice experts from the American Medical Association and from
the insurance - industry. Witnesses also appeared on behalf of the Kansas Insurance
Department to discuss the Health Care Stabilization Fund, the Health Care Provider
Insurance Availability Act and general principles relating to the rating of primary
medical malpractice insurance carriers in Kansas. Representatives of the Kansas
Defense Lawyers Association, Kansas Trial Lawyers Association, Kansas Bar
Association, and Kansas Medical Society also appeared as witnesses.

Begimming in July of 1985, the full Committee divided into four Subcommittees to
study four individual areas of concern. The four Subcommittees were: (1) Legal;
(2) Screening Panel; (3) Peer Review; and (4) Insurance. The recommendations of
these four Subcommittees were orally presented to the Coomittee on September
11, 19858 an;l8 furnished in writing to the full Committee prior to their vote on
October 8, 1985. -

The recommendations of the Kansas Citizens Committee for the Review of the Tort
System are listed according to the Subccmmittees that had primary responsibility in
the individual area. They are as follows:

A. LEGAL SUBCOMMITTEE -- Recommendations As Amended By The
Full Committee

1. $500,000 total per incident cap in medical actions with the exception of
expenses for future medical and custodial care, if the Legislature provides a
means for Courts to structure awards and Judgements for these expenses.

2. Deleted. [A recammendation to abolish punitive damages was defeated].




“‘A Contractual contingent attorney fees for judgments in medical malpractice to
$100 000 -- maximum 257 contingent fees above $100,000.

B. SCREENING PANEL SUBCOMMITIEE -~ Recommendations As Amended
By The Full Cammittee

Adopt Indiana Screening Panel System with the following modifications.

1. Mandatory participation in the screening panel review process for all cases
above $50,000 to be completed in ninety days from the time the complaint letter
requests 'the panel, if evidence: supporting claim is filed with the Iletter.
Mandatory participation would be excluded in all cases where the parties mutually
agree to waive the panel requ:.ranents.

2. Flndmgs of the screem.ng panel to be admissible in Court :Lf a party decides to
pursue the case.

3. Evidence to be presented to screening panel limited to-relevant medical records
pertaining to the care and treatment of the relevant patient.

3a. No other medical records shall be presented in Cowrt unless presented to .the
screening panel, unless the Court determines the evidence was not reasonably
available at that time.

4, Require mandatory good faith part1c1pat10n in the screening panel program by
all physicians in the State as a pre-requisite for licensure.

5. Screening panel findings should be:

(a) Submitted for publication in appropr:.ate professional journal.
(b) Submitted to the Board of Healing Arts

(c) Available for publication in the general press.

(d) Submitted to the Kansas Bar Association.

C. INSURANCE SUBCOMMITTEE ~-- Recommendations As Amended By
The Full Committee

1. Post Judganent interest rates to be the same as the U.S. Treasury Bill rate as
of date of judgment.

2. Legislation be adopted to provide for posting an appeal bond or other secunty
for a judgment against a provider covered by the Health Care Stabilization Fund.

3. lLegislation be adopted to amend Premium Finance Act to allow installment
payment of surcharge. i

4, The support staff for the HCSF be inc-eased to include at least, in addition to
present employees:

(a) One assistant (para-legal if available).
(b) One full-time secretary.
(c¢) One full-time file clerk.




/5. The HCSF be encouraged to employ medical consultants for pending cases when
necessary.

) ”
6. An independent actuarial review of the surcharge projections of the HCSF to be
conducted at least once every three years.

7. A merit system for surcharges be introduced that more accurately reflects the
risk to the HCSF.

8. . Subject to recommendation #7 above, a level surcharge be maintained within
classifications.

9. Insurance Department collect ’surcharge directly from health care prov1der
and/or penalty be provided for flagrant failure of primary insurance carrier to
forward surcharges to the HCSF in a timely marmer. :

10. HCSF to remain under the direction and supervision of the Kansas Commissioner
of Insurance.

11. Board of Healing Arts obtain official residence address of providers and
furnish same to HCSF.

12. legislation to establish and/or clarify standards for review for Board of
Governors for HCSF. Specifically, clarify K.S.A. 40-3405(g) by defining or
establishing standards to identify providers that present "a material risk of
significant liability to the Fund."

13. Legislation to grant immmity to Board of HCSF.

14, Additional study to determine if metlngs of Board of HCSF should be public or
private.

15. Clarify how rates will be affected by exclusion of coverage for some procedures.

16. Legislation to authorize the Board of Governors of HCSF to terminate both Fund
and Health Care Provider Insurance Availabllity Plan (The Plan a/k/a the JUA)
coverage for an individual provider.

17. Legislation to make Board of Governors of HCSF more autonomous, with Board to
ilict own Chairman, and Insurance Commissioner to act in ex officio capacity
y.

18. No legislative action to change methods of setting insurance rates, or handling
HCSF claims, or hiring outside attorneys by HCSF.

19, Investigation of providing tail coverage to health care providers who have not
made an ''adequate" contribution to HCSF.

20. Legislation to reduce liability of HCSF to $1 million from $3 million. .
D. PEER REVIEW SUBCOMMITTEE -- Recammendations As Amended
By The Full Committee
1. The Board of Healing Arts should be empowered to examine and copy documents,




3" re;Sorts or records relating to the practice of any licensee. This includes the
right to issue subpoenas, enforceable through the District Court.

The Board of Healing Arts is presently being denied information by amission
(ignoring incidents) and commission (failure to disclose suspected deficiencies or
camplaints). Present laws should be amended to encourage reporting of suspected
violations as soon as they are known to hospitals and/or their peer review

committees.

The Committee does not believe that the Board of Healing Arts should or be expected
to delay investigations or hearings umtil lawsuits or other matters pending against
a licensee are resolved. We realize that this policy will at times be in conflict
with the econamic or personal interests of individuals (or their insurers),
however, the public interest in good medical care should be paramount.

This - recammendation is specifically intended to include records of peer review
committees, hospitals, the HCSF and insurance companies, and follows the Arizona
statutes. (See A.R.S. 32-1451.01). The Committee believes that concealment of
malpractice perpetuates malpractice and may result in more claims in the long num.
The Committee wishes to require the mandatory exchange of information between the
Board of Healing Arts, the HCSF, and the Board of Governors or the Health Care
Providers Insurance Availability Plan (The Plan a/k/a the JUA). .

2. It is recommended that the present Board of Healing Arts statute K.S.A. 1984
Supp. 65-2840(c) be amended to provide that upon conclusion of an investigation
by the staff of the Board, the report first must be presented to a review committee
of three persons who possess similar training and practice to the licensee being
investigated. The review committee will make the initial determination from the
investigative report whether the case should be referred to hearing or closed.
Either the staff or party being investigated may request the entire Board (without
hearing) to review the investigative report and review committee decision on
whether a case should be referred to hearing.

The three member review committee would be appointed by the Board of Healing Arts
from a list of physicians provided by the specialty society for a term of three
years. Membership should be staggered. The Board of Healing Arts should be
directed to form review committees from the 23 recognized medical, and for the
osteopathic and chiropractic specialties. In areas of ambiguity or when
sufficient specialty members cammot be recruited to serve, the Board should be
authorized to appoint persons whose practice is generally similar to the person
being investigated. This is an expansion of the present review committee process
already in place, but which would give the Board more expertise in the specialty
areas.

3. The budget of the Board of Healing Arts should be expanded for more
investigators, hearing examiners, support staff and equipment which is necessary to
undertake the program outlined in these recommendations. We acknowledge that some
improvements have recently been made in the Board's funding, however, a more
effective investigation and processing of complaints will require much more
financial support. Funding should come first from monies generated by licensing
fees, and if necessary, consideration should be given to a supplement from the
State General Fund. .

4. TImpaired physicians committees that are formally recognized by the Board of
Healing Arts should receive exemption from the Treporting statutes and have




confidentiality in their work. These exceptions should not extend beyond the first
referral for each physician, i.e., if a physician being treated and monitored by a
recognized impaired- plysician committee violates the agreement made with that
comnittee, the committee should then be required to report that violation to the
Board.

_.;7 A specific statutory civil cause of action should be enacted to give protection
to persons who report deficiencies to a hospital peer review cammittee or the Board
of Healing Arts. The concern here is to prevent retaliation by physicians or
hospital management against persons who, in good faith, report malpractice or
unethical conduct. A provision for equitable relief would permit a Court to order
an employee's reinstatement with' back pay if it is established that discharge or
adverse action was due to filing the complaint and levy a civil penalty not to
‘exceed twice:the amount of damages. . ‘

6. The State, through the Health Department as to hospitals, and the Board of
Healing Arts as to physicians, should become actively involved in supporting
medical risk management and quality assurance programs. These State agencies
should undertake or encourage research to identify problem areas, facilities and
practla::.gioners if good professional trade association programs are not quickly put
in p .

7. The Board of Healing Arts should be prohibited by statute from renewal of a
license of a person in active practice in Kansas until it is in receipt of evidence
of current malpractice insurance. The statute should further specifically provide
that the burden to show current malpractice insurance (eligibility for renewal) is
on the licensee. In addition, the Board shall immediately suspend an active
licensee who cancels insurance and continues to practice.

8. Amend reporting requirements for less than minimm standards of care to provide
that hospital officials, medical staff, mmsing staff, and hospital technician
staff are required to report circumstances reasonably believed to constitute below
standard care or unethical conduct to peer review coomittees of their
institution. Intentional failure to do so can result in suspension of license by
the appropriate licensing board. :

9. Amend K.S.A. 1984 Supp. 65-28,121 and 28,122 to require hospital officials,
medical staff and peer review committees to report any evidence of incompetent
conduct to the Board of Healing Arts within a reasonable period of time. Authorize
?ga:ﬁi‘s f&)a)ssess fines or suspend for failure to report (See Arizoma law, A.R.S.

10. Specifically permit the Board of Healing Arts to order a licensee to complete
further education or training as part of other disciplinary action.

11. Amend K.S.A. 1984 Supp. 65-28,121 to require hospitals, medical staffs, or
otl::er similar institutions to report the voluntary swrrender or limitation of staff
pnvileges to the Board of Healing Arts. Presently, only involuntary terminatioms,
suspensions or restrictions are reported. .-

12. Amend K.S.A. 65-2836(1) to include as reason for disciplinary action the
Vt_)hmtary swrrender or limitation of a licensee in another State, territory, or
District of Columbia, or other country, if the surrender was in lieu of prosecution
or revocation.
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Presentation to
The Kansas Legislature
Interim Committee on Medical Malpractice

October 9, 1985

Mr. Chairman; Members of the committee. I am Ron Smith,
Legislative Counsel for the KBA.

At our midyear conference September 27th, KBA's Legisla-
tive Committee and Executive Council discussed many of the
issues you're discussing regarding this complex issue. Our
comnittee and the Council have lawyers from all different philos-
ophies and client mix. We think KBA's program, when combined
with other suggestions, will give Kansas health care providers
positive, long—~term relief from high malpractice premiums in
Kansas. '

I'd 1like to briefly review what KBA now recoummends to
you with regard to this problem.

1. Peer Review
KBA subports most recommendations of the Healing Arts

Board to strengthen peer review of health care providers. A
true medical malpractice solution begins with solid peer review.

2. Insurance related Issues

(a) KBA supports reducing the statutory limit on
Health Care Stabilization Fund liability from the current $3
million to $1 million. No other state has 1iability limits in
its "excess coverage” fund exceeding $1 wmillion. Insurance
officials estimate this will achieve an 18% reduction in wedi-
cal malpractice surcharges.

(b) KBA supports the concept of experience rating of
health care providers. Doctors with significant paid malprac-
tice claims experience represent about 1% of the physicians of
Kansas, but a wmuch larger percent of total awards. Without
experience ratings, health care providers with good records
will continue to unduly subsidize the rest.

3. Changes in the tort systém

(a) KBA supports requiring proof of the present value
of future damages. Such a requirement would make the principle

1200 Harrison ® P.O. Box 1037 * Topeka. Kansas 66601 * {913} 234-5696
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Legislative InZ.rim Committee
October 9, 1985

of structured settlements applicable to verdicts, and when this princi-
ple is combined with collateral source adjustments you made last year,
it should do for verdicts what structured settlements have done for the
cost of settlements. We believe that this recommendation has the best
chance of true reduction of excessive verdicts, and this change is
constitutional.

(b) KBA supports requiring itemized jury verdicts. With item-
ized instead of lump sum verdicts, judges can better determine whether
verdicts are excessive, whether the evidence supports the award, and
whether awards of damages for future expenses were reduced to present
value. In addition, we recommend legislation that requires state
District Court clerks to send copies of such verdicts to the Judicial
Administrator so that a statistics base can be created.

(¢) [KBA opposes artificial 1imits on awards. In addition to
the unfairness; such a provision is probably unconstitutional. Medical
Malpractice actions are part of our common law experience, and as such,
Article 18 of the Kansas Constitution is important to this discussion.
Other less restrictive altermatives, which are constitutional, have not
yet been tried.

(d) KBA supports tying post-judgment interest rate to annual
T-bill rate. The current 15Z statutory rate is unfairly high in cur-
rent markets, and such rates adversely impact the solvency of the
Health Care Stabilization Fund.

(e) KBA supports medical malpractice screening panel reform:

KBA has consistently favored legislation which eliwminates frivo-
lous lawsuits from our system. Statistics indicate total medical mal-
practice claims are increasing, but the number of paid walpractice
remains about the same. KBA supports the concept of mandatory pretri-
al screening with results adumissible in subsequent trials UNLESS:

(1) the plaintiff files an affidavit that he has consulted with a
wedical expert qualified to render an opinion who has determined the
case has merit. At the initial discovery conference, the sufficiency
of the affidaciency of the affidavit arises, the Court, on its own
motion can order a srreening panel, and if so ordered, the results are
admissible in subsequent trial.

(2) There should be strong sanctions against attorneys for false
verification.

(3) Doctors are granted immunity to serve on panels, and are
available to testify at trial. If a panel is requested, the statute of
limitations stops. ’

KBA recognizes that mandatory screening will weed out some unwant-—
ed cases. But screening all cases adds additiomal costs to the insur-



ance process in wany cases which those added costs need not be incurred
by either side. What we recommend would help screen the warginal cas-
es, but not added expenses to the meritorious claiums.

4, Let Current Law Have A Chance To Work

The 1984 and 1985 legislatures made significant changes in our law
regarding medical wmalpractice cases. With the further changes suggest—
ed above, and recent changes in law, we believe it is an appropriate
time to see what effect these cumulative actions have on preuiums.

Conclusion

Medicine and the Law both exist to serve the public interest. We
do agree with health care providers that their problem is substantial
and that something needs to be done in 1986. We are concerned, howev-
er, that what i1s enacted be constitutionmal. If what you do in 1986 is
later declared uncomstitutional, precious time needed to speak to this
problem will be lost. Thus, KBA believes less drastic measures, whiech
still have positive economic impact on malpractice rates, should be
your focus.
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MEMORANDUM

To: Members, Interim Committee on Medical Malpractice
From: Ron Samith, Legislative Counsel

Subj: Indiana Medical Malpractice Screening Panel Law
Date: October 9, 1985

Proponents of mazjor change in our medical malpractice law have
offered the "Indiana Plan" as a model. At your October meeting,
you may hear from persons from Indiana about their system. I'm
certainly not an expert, but a cursory reading of the Indiana
Code of Civil Procedure and wmalpractice law indlcates some Sur-
prises.

If the legislature assumes that by adopting the Indiana Medical
Malpractice Plan Kansas health care providers will see lower

premiums, then the comparison of systems must be total, not
partial. If only parts of Indiana wmalpractice and negligence

law are adopted, it stands to reason only part of the premium
reductions, if any, will be obtained.

The Indiana Plan has four parts: (1) a $500,000 absolute limit
on malpractice awards, (2) Mandatory use of screening panels and
admissibility of results; (3) attorney fee limitations; and (4)
periodic payment of judgments.

Generally

1. Indiana “"health care providers"” include all nurses and
dentists (I.R.C. 16-9.5~1-1(a)(1l). Kansas' definition does not
include most dentists and nurses. Thus, the pool of "health

care providers” for actuarial purposes in Indiana is wuch larger
than Kansas, and their database would have claims against den-
tists and nurses, which we don't have in Kansas.

2. Indiana does not require mandatory medical malpractice
insurance. To be a "qualified” participant, however, HCPs must
purchase the winimum $100,000 cowmercial insurance, and pay a

surcharge to their Patient's Cowpensation Fund. The effect of
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not being a "¢%lalified health care provider” in Indiana weans that if

sued, a recovery against a doctor is not limited under the law, nor does

the screening panel have to be impaneled. Because Kansas requires wandato-
ry insurance, and Indiana does not, the premiums way have a different

base, and any comparison of premium rates between Kansas and Indiana nay

be unfair.

3. Indiana has recently enacted Comparative Fault (I.R.C.
34-4-33-1). However, medical malpractice actionms are specifically exclud-
ed from its coverage (I.R.C. 34-4-33-1(a)). 1Indiana HCPs under the act
thus can use a "contributory negligence” rule in determining a physi-
cian's liability. If the plaintiff is found to be partially negligent
and that negligence contributes to his injury, the defendant physician is
absolved of ALL liability. Kansas' comparative negligence rule applies
to all personal injury defendants, including doctors. This is an impor-
tant difference in systems.

4. Indiana's statute of limitations on wmalpractice actions is two
years " . . . from the date of the alleged act, omission or neglect";
children have until their 8th birthday to file (I.R.C. 16-9.5-3-1). This
appears to wean two years from the date of the incident. The only excep-
tion to the strict two-year rule is "fraudulent concealwent” by the physi-
cian of information that gives the patient the ability to discovery the
walpractice. In any event, the end of the physician - patient relation~
ship ends this exception, and the statute begins to run (see Spoljaric
v. Pangan, Ind. _ , 466 NE 2d 37 (1984)). Kansas has a discovery
rule, that is, the action must be brought within two years of discovery,
or 4 years total, with similar provisions for winor children. This time
difference is important to premium rate structure.

5. In Indiana, if the commercial insurance carrier concedes that
the health care provider was negligent, then the Indiana Patient's Compen-
sation Fund cannot separately contest liability. All that is then deter-
uwined is a proper amount of damages. Kansas gives wore flexibility to
its fund to separately defend negligence claims than does Indiana.

6. In Indiana, statutes limit the surcharge which can be required
for the Patient's Compensation Fund to 75%, unless the Fund is less than
$15 willion, at which time the Indiana Insurance Commissioner, by regula-
tion, can implement a higher surcharge (I.R.C. 16-9.5-4-1.1). Currently,
Indiana's surcharge is 75%. In Xansas, the Insurance Commissioner has
always determine the applicable surcharge, which is currently 110%. A
surcharge history in both states is below:

FY Indiana Surcharge % Kansas Surcharge 7%
1976 10% NA
1977 10% 45%
1978 10% 45%
1979 10% 40%
1980 10% 15%
1981 10% : 0%
1982 25% 0%
1983 25% %
1984 50% 50%

1985 75% 80%



1986 75% 110%

(Source: 1Indiana and Kansas Insurance Departments. NOTE that while
our statute set up a system where for 3 years no premium surcharge was
collected to help finance the Health Care Stabilization Fund, Indiana
increased their surcharge 150%.)

Limits on Awards

1. Indiana limits total wmalpractice awards to $500,000 (I.R.C.
16-9,5-2-2). The limit was enacted in 1975. [Kansas has no statutory
limit on the award, although the Health Care Stabilization Patient's
Compensation Fund will pay a limit of $3 wmillion per provider per injury.

2. The $500,000 limited recovery appears to be on the plaintiff,
not the Indiana Patient's Compensation Fund itself (I.R.C.
16-9.5-2-2(a)). If two physicians both share -50-50 responsibility for
the injury to the patient, and that injury totals $l1 million, the total
amount that can be awarded is still $500,000. No Kansas law exists which
makes this distinction, primarily because there is no statutory cap- on
awards.

Screening Panels

1. In Indiana screening panels are mandatory before plaintiffs can
proceed to court. However, two important exceptions exist:

(a) If all_partiesAto the action agree in writing,
they can proceed to court without a screening panel
(I.R.C. 16-9.5-9-2(b)) and;

(b) If the amount of damages sought is less than $15,000
(I.R.C. 16-9.5-9.2.1)

2. In Indiana, three health care providers are chosen for each
mandatory pamel. When the act was originally passed, any provider could
sit on any panel without regard to speciality. The Indiana law was amend-
ed in 1985 to require 2/3rds of the panel must be from similar speciali-
ties (I.R.C. 16-9.5-9-3(b)(1)), but this provision was not effective
until September 1, 1985. The makeup of the panel is important because
the report of the panel, by operation of law, becomes "expert testimony”
to be used in subsequent litigation (I.R.C. 16-9.5-9-7). It is curious
that for nearly ten years in Indiana, surgeons were “experts” to give
opinion testimony for or against OB-GYNs in Indiana courts, a situation
which Kansas case law has not allowed.

3. In Indiana, fees and costs of the screening panel, including
travel costs, are paid by the winning side (I.R.C. 16-9.5-9-10(c)). In
Kansas, each party pays their own costs.

4. Statutorily, the evidence an Indiana panel can review is usually

_ submitted omly in writing. It is not a hard and fast rule. They may
include wmedical charts, X-rays, lab tests, treatises, depositions of

g g



witnesses and "any other form of evidence allowable by the review panel.”
(1.R.C. 16-9.5-9-4) Depositions of the parties and witnesses may be
taken prior to the panel .convening (ibid). Thus, considerable discovery
expense can be incurred by all parties prior to the Indiana panel ever
making & decision.

Further, the Indiana statute limits only the type of evidence the
screening panel may see to construct their screening panel opinion. At
trial, howeverT, Indiana case law indicates hearsay conversations between
physicians can be the basis of a screening panel finding, and _any panel-
ist later can testify in court as to the substance of the hearsay and
whether the hearsay became the basis of their opinion (see Kranda V.
Houser—-Norborg Medical Corp., __ _ Ind. __ %19 NE 2nd 1024 (1981).

Because Kansas does not make the finding of its panels admissible, this
question has not arisen.

5. The Indiana screening panel has the “sole duty to express its
expert opinion” whether the evidence supports the conclusion the defen-
dants acted within appropriate medical standards of care. (1.R.C.
16-9.5-9-7) This appears to prohibit the presentation of written opin-—
jons from expert witnesses hired by the parties during screening ‘panel
proceedings. In Kansas, the screening panel can consider writtem opin—
jons of expert witnesses to help arrive at a conclusion. :

6. Interestingly, ijf the Indiana Screening Panel makes a finding
that the negligence of the provider was a factor in resulting damages, it
also determines whetherT the plaintiff suffered any “disability, the
extent and duration of the disability, any permanent impairment and the
extent and duration of the impairment.” (1.r.C. 16-9.5-9-7(d)). Determin-
ing disability and functional jmpairment is an element of proving damag-
es. Thus, Indiana screening panels begin to make decisions regarding
damages as well as 1iability. If the parties proceed to trial, these
"experts” have their opinion as to disability and impairment introduced
into evidence. Kamsas panels render opinions solely on the 1iability and
causation issues, not damages.

ce: KBA Executive Council
and Legislative Committee
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Section 1

The purpose of this bill is to assure that quality health care
services will be available to Kansas residents. The availability
and affordability of such services are threatened by escalating
malpractice insurance rates. This bill is designed to lower
pPremiums while providing just compensation to injured persons.

Section 2
Section 2 defines terms used in the bill.
Section 3

Section 3 limits damages in medical malpractice actions in three
ways:

(1) Damages for noneconomic losses, such as "pain and
suffering" are limited to $100,000;

(2) Overall damages except for future medical care are
limited to $500,000; and

(3) Where future medical care increases damages to more
than $500,000, the award may not exceed $1,000,000.

Section 4

The jury, or the judge, may award a monthly sum for medical care
under Section 4. Should the plaintiff no longer need this care,
or should he need more care, this amount may be modified by the
court.

Sections 5-13

Sections five through thirteen blend Kansas and Indiana laws
creating screening panels to review a medical malpractice claim
before it is filed as a lawsuit. The panels each consist of
three health care providers and an attorney chairman. The panel
looks at evidence presented and determines whether the provider
acted beneath the standard of care, and whether the actions
caused the injury. The panel opinion is admissible evidence if a
lawsuit is filed. Whenever the panel unanimously decides that
the provider did not act beneath the standard of care and the
claimant decides to file a lawsuit, the claimant must first
submit his case to an expert and file an affidavit to this
effect. '

Section 14
Under the bill, an attorney may not recover as his contingency

fee more than 15% of any judgment against the fund. All fees
must be fixed by a written agreement.



Section 15

This section provides that the court must hold, and all parties
(including persons with authority to settle the claim) must
attend a settlement conference prior to trial.

Section 16

Section 16 states qualifications which an expert must meet prior
to testifying in a medical malpractice case. Experts who testify
in an action against a nonspecialist must devote 75% of their
time to active clinical practice.

Section 17

Amending K.S.A. 65-4915, Section 17 broadens the definition and
function of peer review committees. The section also provides
that a provider who unsuccessfully contests a peer review
decision concerning staff privileges, must pay costs and attorney
fees of the party creating the committee.

Section 18

Section 18 eliminates the "sunset” provision of S.B. 110, so that
the provisions of that bill will not automatically be repealed on
July 1, 1989.

Section 19

This provision amends K.S.A. 40-3408 to allow an insurance
company to exclude from coverage another health care provider.

To demonstrate, imagine that Dr. A, an obstetrician, associates
with Dr. B, a pediatrician, to consult with his patients. If

Dr. B is sued for malpractice, Dr. A's insurance carrier need not
cover Dr. B since Dr. B is a health care provider and must
maintain insurance in his own right.

Section 20

Section 20 amends K.S.A. 40-3401 to include professional
partnerships within the definition of health care provider.

Section 21

Section 21 amends K.S.A. 40-3403 in several ways. First, it
provides that only inactive health care providers who have
contributed to the fund for three (3) consecutive years are
protected by the fund. Second, it allows the commissioner to
purchase an annuity to pay a judgment or settlement. Third, it
limits the fund's liability to $800,000. Fourth, it relates back
to Section 19 and eliminates liability based upon the association
of one health care provider with another. :



Section 22

Because maintaining professional competence is crucial to
maintaining quality health care, Section 22 provides a reporting
system for health care providers. When a licensed health care
provider has information that another provider acted beneath the
appropriate standard of care, that provider must report to the
appropriate professional society or licensing agency hospital
administrator. If the report is to an agency, they may refer it
to the appropriate professional society for investigation. The
society or hospital committee must refer to the licensing agency
any report which after investigation reveals that the provider
acted beneath the standard of care. There are procedures to
insure that proper investigations are being made.

When the report deals with an impaired provider the state
licensing agency may agree with the professional society that the
society provide treatment through its own program.

Section 22 also provides that a person or committee will not be
subject to civil liability for making a report.

Section 23

Under Section 23, insurers must report all claims filed against a
health care provider. The reports are made to the appropriate
state licensing agency and the commissioner of insurance.
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Jefinitions

Bill No.

AN ACT concerning health care providers; relating to actions
for damages based on professional 1liability; providing for
certain procedures and limitations relating thereto; providing
for the convening of screening panels and the duties thereof;
relating to attorney's fees; providing for mandatory settlement
conferences and expert witness qualifications; providing
procedures to maintain the gquality of health care in Kansas;
amending K.S.A. 40-3401, 40-3403, 40-3408, 65-4915, 1985 Kan.
Sess. Laws Ch. 197 and repealing the existing sections; repealing
K.S.A. 65-4901 through 65-4908, 7-121b.

Be it enacted by the Legislature of the State of Kansas:

Sec. 1. Recent dramatic increases in rates for health care
provider professional liability insurance have created a
crisis of affordability and availability of such insurance.
This crisis poses a serious threat to the continued quality
and availability of health care for Kansas citizens. 1In the
interest of the public health and welfare, new measures are
required to assure that affordable professiocnal liability
insurance will be available to health care providers in
Kansas, while maintaining adequate compensation to those
injured by the negligence of a health care provider and
ensuring the quality of care. This act shall be liberally
construed and applied to promote the foregoing purpose.

Sec. 2. In this act, unless the context otherwise
requires: ’

(a) "Basic coverage," "commissioner," "fund," "health care
provider,"” "insurer,"” and "professional 1liability
insurance"” have the meanings provided by K.S.A. 40-3401
and amendments thereto.

(b) "Claimant™ means any person asserting a claim for
damages for medical malpractice.

(c) "Future medical care and related benefits"™ means all
reasonable medical, surgical, hospitalization, physical
rehabilitation and custodial services, including drugs,
prosthetic devices and other similar materials reason-
ably necessary in the provision of medical services
caused by the medical malpractice of the liable health
care provider. "Future medical care and related
benefits" does not mean nonessential specialty items or
devices of convenience.

(d) "Medical malpractice” means the negligent rendering or
failure to render professional services by a health
care provider in a manner which causes injury to a
patient.

SO



(e)

Sec.

Limitation on (a)
awards

Total limitation

Limitation on
future medical
care

Limitation on
nonpecuniary
losses

(b)

"Respondent” means a health care provider against whom
a claim for damages on account of medical malpractice
is asserted in a proceeding commenced before a
screening panel.

3.

(1) In any action for medical malpractice the total
amount recoverable for all claims, exclusive of
future medical care and related benefits, shall
not exceed five hundred thousand dollars
($500,000).

(2) Payments for future medical care and related
benefits shall be paid pursuant to the provisions
of section four of this act, and shall be paid
without regard to the five hundred thousand dollar
($500,000) limitation on recovery. However, the
total amount which may be recoverable for all
malpractice claims for injuries to or death of a
patient, inclusive of future medical care and
related benefits, shall not exceed one million
dollars ($1,000,000).

(3) If a health care provider has qualified for and
paid the applicable premium surcharge levied
pursuant to K.S.A. 40-3404 and amendments thereto,
the health care provider shall in no event be
personally liable for an award of compensatory
damages in any amount.

(4) Notwithstanding the foregoing limitations, damages
other than for pecuniary losses sustained by all
parties, cannot exceed in the aggregate one
hundred thousand dollars ($100,000).

When a malpractice action is tried to a jury, the court
shall not instruct the jury on the monetary limitations
imposed. If the verdict results in an award of damages
for pecuniary losses which, after deduction of any
amounts pursuant to K.S.A. 60-258a and amendments
thereto, exceeds the $500,000 limitation imposed by
this section, the court shall enter judgment . for
damages of $500,000 and apportion the same among the
parties. If the verdict results in an award of damages
for nonpecuniary losses which, after deduction of any
amounts pursuant to K.S.A. 60-258a and amendments

.thereto, exceeds the $100,000 limitation imposed by

this section, the court shall enter judgment for
nonpecuniary losses in the amount of $100,000 and
apportion the same among the parties.



Itemization
of damages

Future medical
care and
related benefits

(c)

(d)

Sec.

(a)

(b)

rd

In every case where damages under this section are
assessed by the jury or the court the verdict or
finding shall be itemized to reflect the monetary
distribution among pecuniary loss and nonpecuniary
loss. Pecuniary loss shall be further itemized by
category to include: ‘

(1) amounts intended to compensate for
damages incurred prior to the
verdict for necessary medical care
and related benefits;

(2) amounts intended to compensate for
damages for lost wages, or loss of
earnings;

(3) other economic losses:

(4) the amount of the current monthly
future medical care and related
benefits.

The provisions of this section shall not be construed
to repeal or modify the limitation in wrongful death
actions authorized by K.S.A. 1984 Supp. 60-1303.

4.

(1) 1In arriving at the amount of future
medical care and related benefits,
the court or jury shall consider
all other benefits available to the
claimant from other sources to make
the amount of future medical care
and related benefits supplementary
to any amounts of collateral source
benefits and avoid duplication of
such amounts.

(2) The amount of future medical care
and related benefits shall be
reduced or apportioned pursuant to
the provisions of K.S.A. 60-258a
and amendments thereto as they may
be applied by the court or jury.

Subject to the limitations imposed by section three and
K.S.A. 40-3403 and amendments thereto the court shall
enter judgment for the amount of the verdict exclusive
of future medical care and related benefits. The court
shall separately enter judgment for the current monthly
amount of damages for future medical care and related
benefits. The amount of monthly future medical care and



Modification
of award

(c)

related benefits shall automatically become a judgment
each month thereafter until either modified by the
court or abated, as provided by this section.

(1)

(2)

(3)

(4)

The court shall retain jurisdiction
of the action and may modify the
amount of future medical care and
related benefits from time to time
as reasonably required by the needs
of the patient.

Any party may seek modification at
any time by filing a motion for
modification with the court. If
the court:

A, fails to modify the judgment
when requested by the judgment
debtor, or

B. . increases the judgment amount upon request by
the claimant beyond an amount which the
judgment debtor was willing to pay upon
written demand and tender of proof regarding
changed circumstances by the claimant,

the court may award reasonable
attorney fees to the claimant.

In no event shall a modification of
a judgment exceed the limitations
imposed by this section of this
act.

If there is reason to believe that
claimant's need for medical care
and related benefits has substan-
tially changed, the court may order
the claimant to submit to a
physical examination upon written
request by the judgment obligor.
The claimant shall not be ordered
to submit ‘to a physical examination
more than once annually. The
judgment obligor shall pay all
reasonable expenses of the examina-
tion, and shall furnish a copy of
the examination report to the
claimant. The claimant shall, upon
request, furnish authorizations
permitting the judgment obligor to



(d)

(e)

(£)

(9)

obtain copies of medical records

- from health care providers
providing treatment to the
claimant.

The obligation to reimburse the claimant for future
medical care and related benefits shall abate upon the
death of the claimant or at such time as the claimant
no longer requires future medical care and related
benefits or has received the total amount of recovery
allowed under this act.

If the health care provider has obtained the basic

- limits of professional liability insurance required by

K.S.A. 40-3402 and amendments thereto and has paid the
applicable premium surcharge levied pursuant to K.S.A.
40-3404 and amendments thereto, for the period in which
the claimant's claim is made, the provider's insurer
and the fund shall pay the amount of the judgment, to
the extent of the limits of the applicable policy, this
act and subsection (e) of K.S.A. 40-3403 and amendments
thereto. After any such judgment becomes final, the
insurer or the commissioner may be substituted for the
judgment obligor upon motion of any party. The insurer
or commissioner shall thereafter be the judgment
obligor as to any judgments entered under subsection
(d). Upon such substitution any judgment lien rendered
against a health care provider pursuant to K.S.A.
60-2202 and amendments thereto shall be released.

Any determination by a court or jury of the amount of
future medical care and related benefits or any
modification thereof, shall be subject to appellate
review. In the event any insurer or the fund <£fails
for a period of sixty (60) days, to pay the amount of
future medical and related benefits finally determined
to be due, the court may award reasonable attorney fees
to the claimant's attorney for services incurred in
collecting such amount.

Notwithstanding any provisions of this act, the insurer
of a health care provider or the fund may contract
with the claimant or his representative to compromise
and settle all or part of the c¢laim. Any agreement
which recuires payment by the fund shall not be
effective until approved by the court, with notice to
the commissioner. Such agreement shall be a final
determination of liability to the claimant, and may
fully or partially modify any obligation to provide
future medical care and related benefits.



Screening
panel

Members of
the screening
panel

Selection of
panel members

Sec.

(a)

S.

Any party making a claim for damages on account of
alleged medical malpractice shall request, by filing a
memorandum witn a district court of this state naving
proper jurisdiction and venue under the Kansas Code of
Civil Procedure, that a screening panel be convened,
and the judge of the district court or, if the district
court has more than one division, the administrative
judge of suc¢h court shall convene a screening panel.
The judge shall then notify all parties. The notice
shall include the name of the attorney selected as
chairperson and the need to select the other members as

~ provided by subsection (C).

(b)

(c)

The state agency which licenses, registers, certifies
or otherwise is responsible for the practice of any
group of health care providers shall maintain and make
available to the parties to the proceeding a current
list of health care providers available to serve on the
screening panel. The persons appointed shall
constitute the screening panel for the particular
medical malpractice claim to be heard.

The screening panel shall consist of one (1) attorney
and three (3) healtnh care providers. The attorney
shall act as chairman of the panel and in an advisory
capacity, but shall have no vote. It is the duty of
the chairman to expedite the selection of the other
panel members, to convene the panel, and expedite the
panel's review of the proposed.petition or request. The
chairman may establish a reasonable schedule for
submission of evidence to the screening panel but must
allow sufficient time for the parties to make full and
adequate presentation of related facts and
authorities.

The screening panel shall be selected in the following
manner:

(1) Within fifteen (15) days after the memorandum is
filed with the district court, the judge shall
select an attorney to serve as chairman of the
panel.

(2) wWithin fifteen (15) days after the chairman is
selected, both parties shall select a health care
provider and they shall notify the other party and
the chairman of their selection. The panelists
shall be from the same class of health care
provider as the respondent. When a respondent is
a health care facility or a nealth care organi-
zation, it shall have the option of selecting as a
panelist a health care provider, the administrator



(4)

(3)

(4)

of a facility or organization of the same class as
respondent, or a nurse. The non-attorney
panelists must have expertise in the subject
matter of the claim. If a party fails to make a
selection within thne time provided, the chairman
shall make the selection and notify both parties.
Within fifteen (1S) days after theilr selection,
the health care provider mempers shall select the
third member within the time provided and notify
the chairman and the parties. 1If they fail to
make a selection, the chairman shall make the
selection and notify both parties.

Within ten (10) days after any selection written
challenge without cause may be made to the panel
member. Upon challenge or excuse the party whose
appointee was challenged or dismissed shall select
another panelist, If the challenged or dismissed
panel member was selected by the other two (2)
panel members, they shall make a new selection. If
two (2) such challenges are made and submitted,
the chairman shall within ten (10) days appoint a
panel consisting of three (3) qualified panelists
and each side shall within ten (10) days after the
appointment strike one (1) with the party whose
appointment was challenged striking last, and the
remaining member shall serve.

When the screening panel is formed, the chairman
shall within five (5) days notify the court and
the parties by registered or certified mail of the
names and addresses of the panel members and the
date on which the last member was selected.

A panelist shall serve unless the parties by agreement
excuse him or for good cause shown he may be excused as
provided in this subsection.

(1)

To show good cause for relief from serving, the
attorney selected as chairman must serve an
affidavit upon the judge of the court. The
affidavit shall set out the facts showing that
service would constitute an unreasonable burden or
undue hardship. The judge may ixcuse the attorney
from serving and shall then select a new chairman
as provided in subsection (c¢)(l) of this section.

To show good cause for relief from serving,
non-attorney panelists must serve an affidavit
upon the panel chairman. The affidavit shall set
out the facts showing that service would
constitute an unreasonable burden or undue
hardship. The chairman may excuse the member from
serving and notify all parties.



Compensation
for panel
members

’rocedure

(2) Members of the screening panel shall certify under
‘oath that they are without bias or conflict of
interest with respect to any matter under conside-
ration and have no knowledge of the facts of the
claim. Members of the panel may disqualify
themselves only upon approval of the court.

Sec. 6. 1In claims where there are multiple respondents, the
court shall determine whether the claim against each health
care provider may be reviewed by a separate panel or whether
a single combined panel may review the claims against all
respondents,

Sec. 7. Each health care provider member of the screening
panel shall be paid a total of one hundred fifty dollars
[$150.00], for all work performed as a member of the panel
exclusive of time involved if called as a witness to testify
in court, and in addition thereto, reasonable travel
expense.

The chairman of the panel shall be paid a total of two
hundred fifty dollars ($250) for all work performed as a
member of the panel exclusive of time involved if called as
a witness to testify in court, and in addition thereto
reasonable travel expenses. The chairman shall keep an
accurate record of the time and expenses of all the members
of the panel, and the record shall be submitted to the
parties for payment with the panel's report.

Fees of the panel including travel expenses and other
expenses of the review shall be paid by the side in whose
favor the majority opinion is written. If there is no
majority opinion, then each side shall pay one-half [1/2] of
the cost,

Items which may be included in the taxation of costs shall
be those items enumerated by K.S.A. 60-2003.

Sec. 8. The screening panel shall convene with notice in
writing to all parties and their counsel and shall consider
medical records and medical care facility records, conten-
tions of the parties, examination of x-rays, test results
and treatises. All meetings of the screening panel shall
be held in-camera. The screening panel shall give notice,
organize and conduct their meetings as follows:

(a) The chairperson of the screening panel, as soon as
practicable after his selection, shall convene the
screening panel at a time and place to be mutually
agreed upon for a conference.



(b)

(c)

(d)

(e)

(£)

(g9)

The chairperson shall notify the parties of the date of
such conference. The claimant shall file with the
chairperson at least thirty (30) days before the
conference all medical records, medical care facility
records, x-rays, test results, treatises, and conten-
tions upon which the claimant relies. A copy thereof
shall be provided to the other party except x-rays, the
original of which shall be made available to all
parties by the chairperson.

The claimant shall furnish to all health care providers
wno have provided health services or treatment to the
claimant in connection with the injuries or disease out
of which the claim arose, an authorization releasing
records to the screening panel or parties. Such
authorization shall not be a waiver for any other

purpose.

Parties shall not discuss material facts of the case
with any panel members.

Within twenty (20) days after claimant's filing the

respondent shall in like manner provide the chairperson
and the claimant a copy of all medical records, medical
care facility records, x-rays, test results, treatises,
and contentions not theretofore provided.

The contention of the parties shall contain a statement
of the issues of fact and law; a brief statement of the
facts in support of and in opposition to the claim; and
a brief statement of the law that is applicable with
citation of authority in support thereof. Contentions
shall not contain a statement of facts not included in
the records filed with the chairperson.

If the screening panel determines that further infor-
mation or legal authority is required, the screening
panel at the discretion of the chairperson shall within
five (5) days notify the parties of the additional
material required and may submit written questions to
the parties the answers to which need not be verified
under oath. The requested additional material shall be
limited to the issues of fact as contained in the
contentions. Such additional material and answers
shall be filed with the chairperson within ten (10)
days after receipt of the written questions by mailing
a copy of such answers to all parties and the chair-
person. Upon receipt of the requested material, the
chairperson shall then reconvene the screening panel.-



Form of
opinion

Sec.

(a)

(b)

(c)

(d)

(e)

9.

Within ninety (90) days of receiving all necessary
information the panel shall render one or more of the
following expert opinions based upon reasonable degree
of probability, which shall be in writing and signed by
the panelists:

(1) The evidence supports the conclusion that
respondent or respondents failed to comply with
the appropriate standard of care as charged in the
memorandum.

.{(2) Tne evidence does not support the conclusion that

the respondent or respondents failed to meet the
applicable standard of care as charged in the
memorandum.

(3) That there is a material issue of fact, not
requiring expert opinion, bearing on liability for
consideration by the court or jury.

In the event the panel finds that the respondent failed
to comply with the appropriate standard of care, it
shall also find the conduct complained of was or was
not a cause of the resultant damages.

A concurring or dissenting member of the screening
panel may file a written concurring or dissenting
opinion.

The screening panel shall notify all parties within
seven (7) days of its decision and shall provide a copy
of its opinion and any concurring or dissenting opinion
to each party and each attorney of record and to the
judge of the district court or, if the district court
has more than one division, the administrative judge of
such court. The screening panel shall also provide a
copy of its opinion and any concurring or dissenting
opinions, and the reasons therefor, to the
commissioner.

Any report of the expert opinion reached by the
screening panel shall be admissible as evidence in any
action subsequently brought by the claimant in a court
of law, but such expert opinion shall not be conclusive
and either party shall have the right to call, at his
cost, any member of the screening panel as a witness.
If called, the witness snall be required to appear and
testify.

- 10 =-



Conditions
precedent to
suit after
panel decision

rd

Sec. 10. In the event that one or more of the parties
rejects the final determination of the screening panel, the
claimant may proceed with the action in the district court,
subject to the provisions of Sec. 13 of this act.

Sec. 1l1l. No member of the screening panel shall be subject
to a civil action for damages as a result of any action
taken or recommendation made by such member acting without
malice and in good faith within the scope of such member's
official capacity as a member of the screening panel.

Sec. 12. The filing of a memorandum requesting the convening
of a screening panel shall toll any applicable statute of
limitations and such statute of limitations shall remain
tolled until thirty (30) days after the screening panel has
issued its written recommendations.

Sec. 13.

(a) When a screening panel reaches a unanimous recommen-
dation that the evidence presented does not support the
conclusion that the respondent or respondents failed to
meet the standard of care as charged in the memorandum,
or that the conduct complained of was not a factor of
the resultant damages, and the claimant proceeds with
suit, the claimant's attorney, or the claimant 1if
proceeding pro se, shall file an affidavit, attached to
the original and all copies of the petition. The
atfidavit shall declare that the affiant has consulted
and reviewed the facts of the case with a health
professional, who the affiant believes is knowledgeable
in the relevant issues comprising the claim; that the
reviewing health care professional has determined in a
written report after a review of medical records and
other relevant material that there is a reasonable and
meritorious cause for the filing of the action. A copy
of the report that clearly identifies the claimant and
clearly states the reasons for the reviewer's determi-
nation that a reasonable and meritorious cause for
filing the action exists, must be attached to the
affidavit.

(b)) When the affiant is unable to obtain a consultation

because the statute of limitations would impair the
action, and the consultation could not be obtained
prior to the expiration of the statute of limitations,
the affiant must declare why such consultation could
not be obtained, and state the date upon which claimant
requested legal services regarding his claim. The
affidavit must also state that the claim is being
brought in good faith and upon a reasonable belief in
its validity. The affiant shall have ninety (90) days
to obtain and file the report. The respondent shall pe



Attorneys'
fee
limitations

(c)

(d)

(e)

Sec.

(a)

- (b)

excused from filing his answer or otherwise pleading
until twenty (20) days after being served by mail with
the report.

A separate affidavit and report shall be filed for each
respondent named in the action, and for each respondent
joined at a later time.

The failure to file an affidavit and report under this
section shall be grounds for dismissal of the suit
without prejudice.

Allegations and denials made in the affidavit or report
without reasonable cause and found to be untrue shall
subject the party pleading them or his attorney, or
both, to the payment of reasonable costs and attorney
fees actually incurred by the other party by reason of
the untrue pleading. :

14‘

Compensation for reasonable attorneys' fees to be paid
by each litigant in a medical malpractice action shall
be approved by the judge prior to final disposition of
the case by the district court. Compensation for
reasonable attorneys' fees for services performed in an
appeal of a judgment in any such action to the court of
appeals shall be approved by the chief judge or by the
presiding judge of the panel hearing the case. Compen-
sation for reasonable attorneys' fees for services per-
formed in an appeal of a judgment in any such action to
the supreme court shall be approved by the departmental
Justice for the department in which the appeal
originated. In approving such compensation, the judge
or justice shall examine the same and make such
determination considering the nature and difficulty of
the issues involved in the case and the time reasonably
necessary to prepare and present the same.

Attorney fees shall be fixed pursuant to a written
contract between the attorney and the claimant. The
contract shall be filed with the court in which the
action is pending and the court shall approve attorney
fees only if they are in accordance with the provisions
of this section, and are fair and reasonable.

Payment of attorney fees pursuant to a contingent fee
agreement shall not exceed 15% of any judgment against,
or settlement with, the fund. The limitations on
payment of attorney cfees under this section shall not
be circumvented by contractual provisions permitting an

.inordinate or unreasonable fee upon that portion of the

recovery payaole from tne opasic limits of insurance.



Mandatory
settlement
conferences

Sec.

(a)

(b)

(c)

(d)

Sec.

Contracts for attorney fees not in excess of the limits
provided in this section and approved by the court
shall be enforceable as a lien on the compensation due
or to become due.

ls.

In any action for medical malpractice the court shall
require a settlement conference to be held at least two
(2) weeks prior to the date set for trial. Attorneys
who will conduct the trial, all parties, and all
persons with authority to settle the claim shall attend
the settlement conference unless excused by the court
for good cause.

Offers, admissions and statements made in conjunction
with the settlement conference shall not be admissible
in subseguent litigation.

Notwithstanding the provisions of K.S.A. 60-2002,

(1) If a defendant proposes an offer of
settlement during the settlement
conference which is rejected by the
plaintiff and the judgment at trial
is at 1least 25% less than said
offer, the defendant shall be
entitled to recover reasonable
costs and attorney fees incurred on
a per diem basis, from the date of
said offer.

(2) If a plaintiff proposes an offer of
settlement during the settlement
conference which is not accepted by
the defendant, and the judgment at
trial is at least 25% greater than
said offer, the plaintiff shall be
entitled to recover reasonable
costs and attorney fees incurred on
a per diem basis from the date of
said offer.

The court may -in its discretion relieve any party of
the penalty imposed by this act if the witnesses,
exhibits or evidence presented at trial were not
reasonably available to the opposing party at the time
of the settlement conference.

16. In any action for medical malpractice no person

shall qualify as an expert and testify concerning the
appropriate standard of care unless that person is familiar
with the appropriate standard of care in the locale where
the incident occurred at the time the incident occurred.

- 13 -
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Peer review
committee
definition
and
functions

”

With respect to an action against a nonspecialist, persons
seeking to testify as expert witnesses must devote not less
than 75% of their professional time to the active clinical
practice of medicine. When the action 1is against a
specialist, persons seeking to testify as expert witnesses
must specialize in the same area of medicine as the
respondent and must devote not less than 75% of their time
to active clinical practice in that Specialty.

Sec. 17. K.S.A. 65-4915 is hereby amended to read as
follows:

65-4915. (a) As used in this section, "health care provider”
has the same meaning as the definition of that term in
K.S.A. 40-3401 and amendments thereto.

(b) As used in this section, "peer review committee"
means one or more individuals authorized to perform any of
the functions described in subsection (c) when a-cemmitteo
efy-er appointed by: (1) A state or local association of
health care providers (2) the board of governors created
under K.S.A. 1984 Supp. 40-3403; (3) an organization of
health care providers formed pursuant to state or federal
law and authorized to evaluate medical and health care
services; (4) a review committee operating pursuant to
K.S.A. 1984 Supp. 65-2840b to 65-2840d, inclusive; or (5) an
organized medical staff of a licensed medical care facility
as defined by K.S.A. 65-425 and amendments thereto, which
committee provides peer review pursuant to written bylaws
that have been approved by the governing board of such
medical care facility; or by (6) a health care provider. as

defined in K<S<sAx 46-340% and amendments thereke; whieh
cemméttee-previées—peer-revéew-pursaant-te—wrétten-byiaws
that have been appreved by the geverning beard eof sueh
medicai-care-faecility-or-heatrh-care-provider-as-defined-in
K<S5<-Av-40-3481-and-amendmenta-rhereboy-if-the-cemmittae—-se
fermeé—by-erganizaei6537-éeserébed—én-parts—éi+7-62+7-+3+7
é4+-er~é5+—of-this-subseeeien-éb+—és-aueherizeé-te-gerfezm
any-of-the-follewing-funebionss

(c) A "peer review committee"™ is authorized to perform
any of the following rfunctions:

(1) Evaluate and improve the quality of health care
services rendered by health care providers;

(2) determine that health services rendered were
professional indicated or were performed in compliance with
the application standard of care; - :

(3) determine that the cost of health care rendered was
considered reasonable by the providers of professional
health services in this area;

(4) evaluate the qualifications, competence and
performance of the providers of health care or to act upon
matters relating to the discipline of any individual
provider of health care;

(5) reduce morbidity or mortality;

- 14 -



(6) establish and enforce guidelines designed to keep
within reasonable bounds the cost of health care;
(7) conduct of research;
(8) determine if a hospital's facilities are being
properly utilized;
(9) supervise, discipline, admit, determine privileges or
control members of a hospital's medical staff;
(10) review the professional qualifications or activities
of health care providers;
(11) evaluate the quantity, gquality and timeliness of
health care services rendered to patients in the facility;
(12) evaluate, review or improve methods, procedures or
treatments being utilized by the medical care facility or by
health care providers in a facility rendering health care.
(13) investigate incidents involving the care and treat-
ment of particular patients and report such incidents to
insurance companies or other parties independent of the
health care provider who 1is entitled to receive such
reports.
te3(d) Except as provided by-K-StAz-66-43F-and-amend-
menta-thereko-and by subsections ¢dy(e) and ¢tey(f) of this
section, the reports, statements, memoranda, proceedings,
findings and records of peer review committees shall be
privileged and shall not be subject to discovery, subpoena
or other means of legal compulsion for their release to any
person or entity or be admissible in evidence in any
judicial or administrative proceeding. This privilege may
be claimed by the legal entity creating the peer review
committee, or by the commissioner of insurance for any
records or proceedings of the board of governors.
té3(e) Subsection ¢e}(d) of this section shall not
apply to proceedings in which a health care provider
contests the revocation, denial, restriction or termination
of staff privileges or the license, registration, certifi-
cation or other authorization to practice of the health care
provider.
te¥(£) Nothing in this section shall 1limit the
authority, which may otherwise be provided by law, of the
commissioner of insurance, the state board of healing arts
or other health care provider licensing or disciplinary
boards of this state to require a peer review committee to
report to it any disciplinary action or recommendation of
such committee, or to transfer to it records of such
committee's proceedings or actions to restrict or revoke the
license, registration, certification or other authorization
to practice of a health care provider or to terminate the
liability of the fund for all claims against a specific
health care provider for damages for death or personal
injury pursuant to subsection (j) of K.S.A. 40-3403 and
amendments thereto. Prier te the £iling of an aetion
inieiaking-a-format-diseiplinary-proceeding-against-a-heateh
care-provider-bpy-the-skate-bpeard-of-healting-ares-or-other
heateh~-care-provider-ticensing-or-diseiplinary-beards-eof
thita-seakey Reports and records so furnished shall not boe
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subject to discovery, subpoena or other means of legal
compulsion and their release to any persons or entity will
not be admissible in evidence in any judicial proceeding for
bodily injury or death. or-adminiskrative-proceedingss-Aftesn
sueh—an—aetien-is-féieé7-bhe-reperts—and—reeerés-éeaiéng
with-ehe-licensee-and-retated-to-the-action-shati-be-deemed
pubtie-reconds,

In the event a health care provider contests the decision of
a peer review committee to deny, revoke, restrict or
terminate the health care provider's staff privileges,
license, registration, certification or other authorization
to practice, and a decision is rendered upholding the peer
review committee's decision, the provider shall be liaple
ror the reasonable costs and attorney fees Of the members of
the committee or the party creating the peer review
committee, ’

Sec. 18. 1985 Kan. Sess. Laws Ch. 197 is hereby amended as
follows:

(1) As used in this act:

(a) "Claimant” means any person asserting a claim for
damages in a medical malpractice liability action.

(b) "Fraud"™ means an intentional misrepresentation,
deceipt or concealment of material fact known to the
defendant to deprive a person of property or legal rights or
otherwise cause injury.

(c) "Health care provider" has the meaning provided by
K.S.A. 40-3401 and amendments thereto.

(d) "Malice"” means a state of mind characterized by an
intent to do a harmful act without a reasonable justifi-
cation or excuse.

(e) "Medical malpractice liability action" means any
action for damages for personal injury or death arising out
of the rendering of or failure to render professional
services by a health care provider.

(£) "Wwanton conduct™ means an act performed with a
realization of the imminence of danger and a reckless
disregard or complete indifference to the probable conse-
quences of the act.

(g) "Willful conduct" means an act performed with a
designed purpose or intent on the part of a person to do
wrong or to cause injury to another.

(2) (a) In any medical malpractice liability action in
which exemplary or punitive damages are recoverable, the
trier of fact shall determine, concurrent with all other
issues presented, whether such damages shall be allowed. If
such damages are allowed, a separate proceeding shall be
conducted to the court to determine the amount of such
damages to be awarded. '
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(b) At a proceeding to determine the amount of exemplary
or punitive damages to be awarded under this section, the
court shall hear evidence of the financial condition of any
party against whom such damages have been allowed. Such
evidence may include the party's gross income earned from
professional services as health care provider but shall not
include any such income for more than five years immediately
before the act for which such damages under this section are
awarded. At the conclusion of the proceeding, the court
shall determine the amount of exemplary or punitive damages
to be awarded, but not exceeding the amount provided by
subsection (d), and shall enter judgment for that amount.

(¢) In any medical malpractice liability action where
claims for punitive damages are included, the plaintiff
shall have the burden of proving by clear and convincing
evidence in the initial phase of the trial, that the
defendant acted toward the plaintiff with willful conduct,
wanton conduct, fraud or malice. Co

(d) No award of exemplary or punitive damages shall exceed
the lesser of: (1) Twenty-five percent of the annual gross
income earned by the party against whom the damages are
awarded from professional services as a health care
provider, as determined by the court based upon the party's
highest gross annual income earned from such services for
any one of the five years immediately before the act for
which such damages are awarded; or (2) three million
dollars.

(e) If exemplary or punitive damages are awarded pursuant
to this section, 50% of such damages recovered and collected
shall be paid to the party awarded them and 50% shall be
paid to the state treasurer for deposit in the state
treasury and shall be credited to the health care stabili-
zation fund established pursuant to K.S.A. 40-3403 and
amendments thereto.

(£) In no case shall punitive damages be assessed pursuant
to this section against:

(1) A principal or employer for the acts of an agent or
employee unless the questioned conduct was authorized or
ratified by a person expressly empowered to do so on behalf
of the principal or employer; or

(2) a professional corporation for the acts of a share-
holder of that corporation unless such professional
corporation authorized or ratified the questioned conduct.

(g) The provisions of this section shall apply only to an
action based upon a cause of action wccruing on or after
July 1, 198S.

(3) (a) In any medical malpractice liability action,
evidence of the amount of reimbursement or indemnificaticn
paid or to be paid to or for the benefit of a claimant under
the following shall be admissible: (1) Medical, disability
or other insurance coverage except life insurance coverage;
or (2) workers' compensation, military service benefit plan,
employment wage continuation plan, social welfare benefit
program or other benefit plan or program provided by law.
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(b) When evidence of reimbursement for indemnification of
a claimant is admitted pursuant to subsection (a), the
claimant may present evidénce of any amounts paid to secure
the right to such reimbursement or indemnification and the
extent to which the right to recovery is subject to a lien
or subrogation right.

(c) In determining damages in a medical malpractice
action, the trier of fact shall consider: (1) The extent to
which damages awarded will duplicate reimbursement or
indemnification specified in subsection (a); and (2) the
extent to which such reimbursement or indemnification is
offset by amounts or rights specified in subsection (b).

(d) The provisions of this section shall apply to any
action pending or brought on or after July 1, 1985, regard-
less of when the cause of action accrued.

(4) ¢at-Phe-preovisiens-ef-seetieons-i- threugh ~-3-ghatl
expire—-on-duky-+7,-1989<
tB¥ This act shall be part of and supplemental to the code
of civil procedure.
(5) K.S.A. 60-471 is hereby repealed.
(6) This act shall take effect and be in force from
and after its publication in the statute book.

Sec. 19. K.S.A. 40-3408 is hereby amended to read as
follows:

40-3408. The insurer of a health care provider covered
by the fund or self-insurer shall be liable only for
the first $200,000 of a claim for personal injury or
death arising out of the rendering of or the failure to
render professional services by such health care
provider, subject to an annual aggregate of $600,000
for all such claims against the health care provider.
However, if any liability insurance in excess of such
amounts is applicable to any claim or would be applic-
able in the absence of this act, any payments from the
fund shall be excess over such amounts paid, payable or
that would have been payable in the absence of this
act. The liability of an insurer for claims made prior
to July 1, 1984, shall not exceed those limits of
insurance provided by such policy prior to July 1,
1984. .

If any inactive health care provider has liability
insurance in effect which is applicable to any claim or
would be applicable in the absence of this act, any
payments from the fund shall be excess over such
amounts paid, payable or that would have been payable
in the absence of this act.

Notwithstanding anything herein to the contrary, an
insurer that provides coverage to a health care
provider may exclude from coverage any liability
incurred by such provider from the rendering of or the
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failure to render professional services by any other

health care provider who is required by K.S.A. 1984

Supp. 40-3402 and any amendments thereto to maintain

professional 1iability 1insurance in effect as a

condition to rendering professional services as a

health care provider in this state.

Sec. 20. K.S.A. 40-3401 (amended by 1985 Kan. Sess.
Laws Ch. 166) is hereby amended to read as follows:
40-3401. As used in this act the following terms shall
have the meanings respectively ascribed to them herein:

(a)
(b)

(c)

(4)

(e)

(£)

"Applicant" means any health care provider;

"Basic coverage" means a policy of professional
liability insurance required to be maintained by each
health care provider pursuant to the provisions of
subsection (a) or (b) of K.S.A. 40-3402 and amendments
thereto;

"Commissioner" means the commissioner of insurance;

"Fiscal year"™ means the year commencing on the
effective date of this act and each year, commencing on
the first day of that month, thereafter;

"Fund” means the health care stabilization fund
established pursuant to subsection (a) of K.S.A.
40-3403 and amendments thereto;

"Health care provider" means a person licensed to
practice any branch of the healing arts by the state
board of healing arts, a person who holds a temporary
permit to practice any branch of the healing arts
issued by the state board of healing arts, a person
engaged in a postgraduate training program approved by
the state board of healing arts, a medical care
facility licensed by the department of health and
environment, a health maintenance organization issued a
certificate of authority by the commissioner of
insurance, an optometrist licensed by the board of
examiners in optometry, a podiatrist registered by the
state board of healing arts, a pharmacist registered by
the state board of pharmacy, a licensed professional
nurse who is licensed by the board of nursing and
certified as a nurse anesthetist by the American
association of nurse anesthetists, a professional
corporation organized pursuant to the professional
corporation law of Kansas by persons who are authorized
by such law to form such a corporation and who are
health care providers as defined by this subsection, a
partnership of persons who are health care providers
under this suosection, a Kansas not-for-profit corpora-

tion organized for the purpose of rendering



(g)

(h)

(i)

(3)

(k)

professional services by persons who are health care
providers as defined by this subsection (£), a dentist
certified by the state board of healing arts to
administer anesthetics under K.S.A. 65-2899 and
amendments thereto, a physical therapist registered by
the state board of healing arts, or a mental health
center or mental health clinic licensed by the secre-
tary of social and rehabilitation services, except that
health care provider does not include (1) any state
institution for the mentally retarded or (2) any state
psychiatric hospital; ’

"Inactive health care provider” means a person or other
entity who purchased basic coverage or qualified as a
self-insurer on or subsequent to.the effective date of
this act but how, at the time a claim is made for
personal injury or death arising out of the rendering
of or the failure to render professional services by
such health care provider, does not have basic coverage
or self-insurance in effect solely because such person
or entity is no longer engaged in rendering
professional service as a health care provider or, in
the case of a professional corporation, partnership or
not-for-profit corporation, because of the dissolution
of such entity;

"Insurer: means any <corporation, association,
reciprocal exchange, inter-insurer and any other legal
entity authorized to write bodily injury or property
damage liability insurance in this state, including
workmen's compensation and automobile liability
insurance, pursuant to the provisions of the acts
contained in article 9, 11, 12 or 16 of chapter 40 of
Kansas Statutes Annotated;

"Plan® means the operating and administrative rules and
procedures developed by insurers and rating organi-
zations or the commissioner to make professional
liability insurance available to health care
providers;

"Professional liability insurance™ means insurance
providing coverage for legal liability arising out of
the performance of professional services rendered or
which should have been rendered by a health care
provider;

"Rating organization" means a corporation, an
unincorporated association, a partnership or an
individual 1licensed pursuant to K.S.A. 40-930 or
40-1114, or both sections, and amendments to those
sections to make rates for professional liability
insurance;
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(1)

(m)

""Self-insurer" means a health care provider who has
qualified as a self-insurer pursuant to K.S.A. 40-3414
and amendments thereto or the university of Kansas
medical center for persons who are engaged, under the
supervision of the clinical faculty member of the
university of Kansas school of medicine, in a post-
graduate training program approved by the state board
of healing arts and operated by the university of
Kansas medical center;

"Medical care facility" means the same when used in the
health care provider insurance availability act as the
meaning ascribed to that term in K.S.A. 65-425 and

. amendments thereto, except that as used in the health

(n)

(o)

(p)

(q)

Sec.
read

care provider insurance availability act such term, as
it relates to insurance coverage under the health care
provider insurance availability act, also includes any
director, trustee, officer or administrator of a
medical care facility:

"Mental health center" means a mental health center
licensed by the secretary of social and rehabilitation
services under K.S.A. 75-3307b and amendments thereto,
except that as used in the health care provider
insurance availability act such term, as it relates to
insurance coverage under the health care provider
insurance availability act, also includes any director,
trustee, officer or administrator of a mental health
center;

"Mental health clinic” means  a mental health clinic
licensed by the secretary of social and rehabilitation
services under K.S.A. 75-3307b and amendments thereto,
except that as used in the health care provider
insurance availability act such term, as it relates to
insurance coverage under the health care provider
insurance availability act, also includes any director,
trustee, officer or administrator of a mental health
clinic.

"State institution for the mentally retarded" means
Norton state hospital, Winfield state hospital and
training center, Parsons state hospital and training
center and the Kansas neurological institute;

“State psychiatric hospital"™ means Larned state
hospital, Osawatomie state hospital, Rainbow mental
health facility and Topeka state hospital.

21. K.S.A. 40-3403 (1984 Supp.) is hereby amended to
as follows:
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K.S5.A. 40-3403. (a) For the purpose of paying damages for
personal injury or death arising out of the rendering of or
the failure to render professional services by a health care
provider, self-insurer or inactive health care provider
subsequent to the the time that such health care provider or
self-insurer has qualified for coverage under the provisions
of this act, there is hereby established the health care
stabilization fund. The fund shall be held in trust in a
segregated fund in the state treasury. The commissioner
shall administer the fund with an insurance company
authorized to do business in this state. )

(b) (1) There is hereby created a board of governors.
The board of governors shall provide:

(A) Technical assistance with respect to administration
of the fund;

(B) Such expertise as the commissioner may reasonably
request with respect to evaluation of claims or potential
claims;

(C) Advice, information and testimony to the appro-
priate licensing or disciplinary authority regarding the
qualifications of a health care provider.

(2) The board shall consist of thirteen (13) persons
appointed by the commissioner of insurance, as follows: (A)
The commissioner of insurance, or the designee of the
commissioner, who shall act as chairperson; (B) One (1)
member appointed from the public at large who is not
affiliated with any health care provider; (C) Three (3)
members licensed to practice medicine and surgery in Kansas
who are doctors of medicine; (D) Three (3) members who are
representatives of Kansas hospitals; (E) Two (2) members
licensed to practice medicine and surgery in Kansas who are
doctors of osteopathic medicine; (F) One (1) member licensed
to practice chiropractics in Kansas; and (G) Two (2) members
of other categories of health care providers. Meetings shall
be called by the chairperson or by a written notice signed
by three (3) members of the board. The board, in addition
to other duties imposed by this act, shall study and
evaluate the operation of the fund and make such recommen-
dations to the legislature as may be appropriate to ensure
the viability of the fund.

(3) The board shall be attached to the insurance
department and shall be within the insurance department as a
part thereof. All budgeting, purchasing and related
management functions of the board shall be administered
under the direction and supervision of the commissioner of
insurance. All vouchers for expenditures of the board shall
be approved by the commissioner of insurance or a person
designated by the commissioner.

c. Subject to subsections (d), (e) and-{e3, (f) and
(h), the fund shall be liable to pay: (1) any amount due
from a judgment or settlement which is in excess of the
basic coverage liability of all liable resident health care
providers or resident self-insurers for any such injury or
death arising out of the rendering of or the failure to
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render professional services within or without this state;
(2) any amount due from a judgment or settlement which is in
excess of the basic coverage liability of all liable
nonresident health care providers or nonresident self-~
insurers for any such injury or death arising out of the
rendering or the failure to render professional services
within this state. In no event shall the fund be obligated
for claims against nonresident health care providers or
nonresident self-insurers who have not complied with this
act or for claims against nonresident health care providers
or nonresident self-insurers that arose outside of this
state; (3) any amount due from a judgment or settlement
against a resident inactive health care provider for any
such injury or death occurring as a result of the rendering
of or failure to render professional services prior to July
l, 1986; (4) any amount due from a judgment or settlement
against a nonresident inactive health care provider for any
injury or death arising out of the rendering or failure to
render professional services within this state which
occurred prior to July 1, 1986. In no event shall the fund
be obligated for claims against: (A) nonresident inactive
health care providers who have not complied with this act;
or (B) nonresident inactive health care providers for claims
that arose outside of this state, unless such health care
provider was a resident health care provider or resident
self-insurer at the time such act occurred; (5) any amount
due for a judgment or settlement against a resident or non-
resident inactive health care provider for any injury or
death arising out of the rendering or failure to render
professional services within this state on or after July 1,
1986 if such inactive health care provider has paid the
applicable surcharge to the fund for at least three consecu-
tive vears: £5+(6) reasonable and necessary expenses for
attorney fees incurred in defending the fund against claims;
£6+(7) any amounts expended for reinsurance obtained to
protect the best interests of the fund purchased by the
commissioner, which purchase shall be subject to the
provisions of K.S.A. 75-3738 ee through 75-3744, imelusive,
and amendments thereto but shall not oe subject to the
provisions of K.S.A. 75-4101 and amendments thereto; ¢?3(8)
reasonable and necessary actuarial expenses incurred in
administering the act, which expenditures shall not be
subject to the provisions of K.S.A. 75-3738 &e through
75-3744, inetuaive, and amendments thereto; ¢8+%(9) annually
to the plan or plans, any amount due pursuant to subjection
(a)(3) of K.S.A. 40-3413, and amendments thereto; and
£93(10) reasonable and necessary expenses incurred by the
insurance department and the board of governors in the
administration of the fund.

(d) All amounts -for which the fund is liable pursuant
to paragraphs (1), (2), (3), (4) or (5) of subsection (c) of
this section shall be paid promptly and in full if less than
$300,000, or if $300,000 or more, by installment payments of
$300,000 or 10% of the amount of the judgment, including
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interest thereon, whichever is greater, per fiscal year, the
first installment to be paid within sixty (60) days after
the fund becomes liable and each subsequent installment to
be paid annually on the same date of the year the first
installment was paid, until the claim has been paid in full.
Any attorney's fees payable from such installment shall be
similarly prorated.

(e) The commissioner may purchase an annuity to pay any
amounts for which the fund is liable pursuant to subsections
(e) (1), (2), (3), (4) or (5). Any annuity so purchased
shall be exempt from the provisions of subsection (d).

(£) In no event shall the fund be liable to pay in
excess of $3,000,000 pursuant to any one judgment or
settlement against any one health care provider relating to
any injury or death arising out of the rendering of or the
failure to render professional services from and after July

» 1984 and prior to July 1, 1986, subject to any aggregate
limitation for all judgments or settlements arising from all
claims made in any one fiscal year in the amount of
$6,000,000 for each provider; (g) In no event shall the fund
be liable to pay in excess of $800,000 pursuant to any one

Judgment or settlement against one health care provider
relating to any injury or death arising out of the rendering
of or the failure to render professional services from and

after July 1, 1986, subject to an aggregate limitation for

all judgments or settlements arising from all claims made 1in

any one fiscal yvear in the amount of $2,400,000 for each

provider; £(h) a health care provider shall be deemed to

have qualified for coverage under the fund: (1) On and
after the effective date of this act if basic coverage is
then in effect; (2) subsequent to the effective date of this
act, at such time as basic coverage becomes effective or (3)
upon qualifying as a self-insurer pursuant to K.S.A. 40-3414
and amendments thereto. (i) A health care provider who has
qualified for coverage under the fund shall have no

vicarious liability or responsibility for any injury or

death arising out of the rendering of or the failure to

render professional services within or without this state by

any other health care provider who has also qualified for
coverage under the fund; g¢(j) Notwithstanding the provisions
of K.S.A. 40-3403 and amendments thereto, if the board of
governors determines due to the number of claims filed
against a health care provider and the outcome of those

claims that an individual health care provider presents a

material risk of significant fueure liability to the fund,
the board of governors is authorized by a vote of a majority
of the members thereof, after notice and an opportunity for
hearing, to terminate the liability of the fund for all
claims against the health care provider for damages for
death or personal injury arising out of the rendering of or
the failure to render professional services after the date
of termination. The date of termination shall bpe thirty
(30) days after the date of the determination by the board
of governors. The board of governors, upon termination of
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the liability of the fund under this subsection 6%, shall
notify the licensing or other disciplinary board having
jurisdiction over the health care provider involved of the
name of the health care provider and the reasons for the
termination.

Sec.

(a)

22.

Any licensed health care provider or any other person
shall report any information that a licensee has
committed an act that is or may be below the applicable
standard of care. The reports shall be made as
follows:

(1)

(2)

(3)

In the event the licensee is not affiliated with a
hospital as defined by K.S.A. 65-425 the party
making the report shall report to the applicable
state or county professional society or organi-
zation who shall refer the matter to a
professional practices review committee duly
constituted pursuant to the society's or
organization's bylaws. The review committee shall
investigate all reports and shall have the
obligation of reporting to the appropriate state
licensing agency information that a licensee acted
below the applicable standard of care so that the
agency nmay take appropriate disciplinary
measures.

In the event the licensee is affiliated with a
hospital as defined by K.S.A. 65-425 under the
laws of Kansas and the incident reported occurred
at that institution, the party making the report
shall report to the chief of the medical staff or
the chief administrative officer of the hospital.
The chief of the medical staff or the chief
administrative officer shall refer the report to
the appropriate executive committee or
professional practices peer review committee which
is duly constituted pursuant to the bylaws of said
hospital for investigation. In making their
investigation, the review committee may also
consider treatment rendered outside the institu-
tion. The reviuw:' committee shall have the
obligation of »eporting to the appropriate state
licensing agency information that a licensee acted
below the applicable standard of care so that the
agency may take appropriate disciplinary
measures. ’

In the event the licensee is a hospital as defined
by K.S.A. 65-425 and the incident reported
occurred at that institution, the party making the
report shall report to the chief of the medical

~
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(4)

(5)

(6)

(7

staff or the chief administrative officer of the
hospital. The chief of the medical staff or the
chief administrative officer shall refer the
report to the appropriate executive committee
which is duly constituted pursuant to the bylaws
of said hospital for investigation. The review
committee shall have the obligation of reporting
to the Department of Health and Environment that
the facility acted below the applicable standard
of care so that appropriate disciplinary measures
may be taken. .

If a report is made to the state licensing agency,
the agency through its disciplinary counsel may
investigate on its own or may refer to a review
committee designated under (a) (1), (2) or (3) of
this section, investigation of any complaint
received. ‘

Review committees authorized by (a) and (b) of
this section shall function as investigative
committees of the state licensing agency, pursuant
to the Kansas Administrative Procedure Act.

Committees with a reporting obligation under
section (a) (1), (2) or (3) of this act shall
disclose at least once every three months to the
appropriate licensing agency the number of reports
received, whether investigations have been made
and the disposition of each report.

In the event the licensing agency determines that
the review committee is not fulfilling its
obligation under this act the agency may upon
notice and hearing require all reports be made
directly to its office.

The appropriate state licensing agency may require
a licensee whose license to practice the healing
arts has been revoked or suspended to take a
competency examination prior to re-issuance of a
license. 1In the event the licensee fails to pass
the examination, the agency may require the party
to complete additional coursework or training.

All reports made under this Act and all records
made under this Act by a review committee under
section (a) (1), (2) or (3) or by the state
licensing agency shall remain confidential and
shall not be admitted into evidence ia any action
for death or bodily injury. No member of any such
committee, nor any person making such report, nor
any person in attendance at meetings held pursuant
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(b)

to the duties imposed by this Act shall be
compelled to testify in any action for death or
bodily injury. -

In the event the review committee report made to the
state licensing agency pursuant to section (a) (1) or
(2) of this Act or other complaint, relates to the
inability to practice a health care provider's
profession with reasonable skill and safety due to
physical or mental disabilities including deterioration
through the aging process; loss of motor skill; or
abuse of drugs or alcohol, the agency may refer the
matter to an impaired provider committee of a private
association, society or organization of the healing
arts.

(1) The state 1licensing agency shall have the
authority to enter into an agreement with the
impaired provider <committee of a private
association, society or organization of the
healing arts to undertake those functions and
responsibilities specified in the agreement. Such
functions and responsibilities may include any or
all of the following: (A) contracting with
providers of treatment programs; (B) receiving and
evaluating reports of suspected impairment from
any source; (C) intervening in cases of verified
impairment; (D) referring impaired providers to
treatment programs; (E) monitoring the treatment
and rehabilitation of impaired health care
providers; (F) providing post-treatment monitoring
and support of rehabilitated impaired health care
providers; and (G) performing such other activi-
ties as agreed upon by the licensing agency and
the impaired providers committee.

(2) An agreement entered into pursuant to section
(b)(1) shall provide for the use of state funds
for payment of expenses of administration of the
impaired provider committee.

(3) The provider committee shall develop procedures in
consultation with the licensing agency for: (A)
periodic reporting of statistical ir.formation
regarding impaired provider program activity; (B)
periodic disclosure and joint review of such
information as the licensing agency may deem
appropriate regarding reports received, contacts
or investigations made and the disposition of each
report, provided, however, that the committee
shall not disclose any personally identifiable
information except as provided in subsection
(b)(3)(C) and (3)(D); (C) immediate reporting to
the licensing agency of the name and results of
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(4)

(S)

(6)

(1)

(8)

any contact or investigation regarding any

.impaired provider who is believed to constitute an

imminent danger to the public or to himself; (D)
reporting to the licensing agency, in a timely
fashion, any impaired provider who refuses to
cooperate with the committee, refuses to submit to
treatment, or whose impairment is not substan-
tially alleviated through treatment, and who in
the opinion of the committee exhibits professional
incompetence; (E) informing each participant of
the impaired provider committee of the procedures,
the responsibilities of participants, and the
possible consequences of noncompliance.

If the licensing agency has reasonable cause to
believe that a physician is impaired, the
licensing agency may cause an evaluation of such
physician to be conducted by the provider
committee for the purpose of determining if there
is an impairment. The provider committee shall
report the findings of its evaluation to the
licensing agency.

An impaired health care provider may request in
writing to the licensing agency a restriction of
his license. The agency may grant such request
for restriction and shall have authority to attach
conditions to the licensure of the provider to
practice within specified limitations. Removal of
a voluntary restriction on licensure to practice
shall be subject to the procedure for reinstate-
ment of license in the State licensure statute.

A report to the provider committee shall be deemed
to be a report to the licensing agency for the
purposes of any mandated reporting of provider
impairment otherwise provided for by the statutes
of this State.

Notwithstanding any other provision of state law,
all licensing agency and impaired providers
committee records pertaining to impaired providers
shall be kept confidential and are not subject to
discovery or subpoena. No person in attendance at
any meeting of a provider committee shall be
required to testify as to any committee dis-
cussions or proceedings.

An impaired provider who is participating in, or
has successfully completed, a treatment program
pursuant to this act, shall not be excluded from
any hospital staff solely because of such partici-
pation.
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Insurance
reporting

(9) Notwithstanding any other provision of law, a
‘Private association, society or organization of
the healing arts and the impaired provider
committee members thereof shall not be liable in
damages to any person for any acts, omissions or
recommendations made by him in good faith while
acting within the scope of his responsibilities
pursuant to this act.

(c) Any person, organization, institution, insurance
company or medical society that reports or provides
information or investigates any party authorized under
(a) (1), (2) or (3) of this act or the state licensing
agency shall not be liable in a c¢ivil action for
damages or other relief because of the providing of
such report or other information except upon clear and
convincing proof that such report or information was
completely false and that such falsity was actually
known to and the report or information intentionally
submitted by the respondent. No claim arising from the
providing of such report or information shall proceed
to trial ‘unless the court first determines that a
substantial probability exists that the person making
the claim will prevail.

(d) No party shall be subject to liability in a civil
action for failure to report as required by sections
two and three of this act. A party failing to report
may be subject to a disciplinary action by the state
licensing agency. Willful and knowing failure to make
a report required by this act is a class C misde-
meanor.

(e) The provisions in this act shall be supplemental to
K.S.A. 1984 Supp. 65-28,121 and 65-28,122 and K.S.A.
65-4909 and shall not be construed to repeal or modify
those sections.

Sec. 23. Each self-insurer, insurer or joint underwriting
association providing professional liability insurance
coverage to a health care provider licensed in Kansas shall
report to the appropriate state licensing agency and the
Department of Insurance any claim or action for damages for
medical malpractice. Reports shall be filed no later than
thirty (30) days following the insurer's receipt of notice
of the claim. Reports shall contain:

(a) the name, address, area of practice or specialty,
pelicy coverage and policy number;

(b) the date .of the occurrence creating the claim, the date

the occurrence was reported to the insurer, and the
date legal action, if any, was initiated;

a¥aY



rd

(c) the names of all defendants involved in the claim;

(d) a summary of the occufrences including the name of the
institution at which the incident occurred, the final
diagnosis for which treatment was sought or rendered,
the patient's actual condition, the incident, treatment
or diagnosis giving rise to the claim, and a descrip-
tion of the principal injury giving rise to the claim.

The appropriate state licensing agency shall forward to its
Disciplinary Counsel or to any committee authorized by (a)
(1), (2) or (3) of this act, reports that merit further
investigation.

Sec. 24. K.S.A. 7-121b, K.S.A. 40-3401 (as amended by 1985
Kan. Sess. Laws ch. 166, sec. 1), K.S.A. 1984 Supp. 40-3403,
K.5.A. 40-3408, K.S.A. 65-4901 through 65-4908, K.S.A.
65-4915 and 1985 Kan. Sess. Laws Ch. 197 are hereby
repealed.

Sec. 25. This act shall take effect and be in force from
and after its publication in the statute book.
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REVISED
WORKING PAPER

October 8, 1985

TO: Special Committee on Medical Malpractice
FROM: Kansas Legislative Research Department

RE: A Working Paper on Medical Malpractice Issues

The Special Committee on Medical Malpractice has met for a total of eight
days as of September 13. The Committee has heard from a number of persons
expressing diverse points of view and has been exposed to numerous articles, reports,
data, and statistics.

The purpose of this paper is to list the issues that have been raised prior to
October 11, briefly state the positions taken by the conferees on the issues, and note
data, statistics, or other information that have been presented to support the position

or that have relevance to the issue.

The paper begins with a discussion of what seems to be the basic issue of
whether there is a medical malpractice problem or crisis at this time. The issues are
then categorized under three major topics, i.e., tort reform; insurance issues; and
health care provider issues, including peer review, risk management, and disciplinary
oversight. The format is a general heading, then a Roman numeral followed by a
statement of the issue, a general statement of the position of conferees, and
information noting the statisties, data, or studies which are relevant to the issue. The
staff has added issues raised at the September meeting of the Committee, and such

additions are identified by brackets.
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GENERAL

L Is there a medical malpractice problem or crisis that now exists in Kansas?

Testimony and Material Presented to the Committee. Representatives of

the Kansas Medical Society, other health care provider groups, and the insurance
industry have said there is a crisis and that it is one of affordability rather than
availability. It is alleged that the high cost of malpractice premiums is causing
providers to curtail medical practices and procedures, to practice defensive medicine,
and to consider quitting practice. Some say that the problem could become especially
acute in rural areas. The culprits are said to be the increasing frequency of claims and
the growing size of jury awards and settlements.

Representatives of the Kansas Bar Association and the Kansas Trial Lawyers
Association dispute there is a problem of affordability, stating the cost of premiums
represents about the same percentage of a physician's income as it did ten years ago.
They contend that the problem, if there is one, is that malpractice is being committed
and the health care professions need to better police their members. They also note
that health care providers received unlimited excess coverage for three years (1981-83)
free of any charge. They urge caution to assess the impact of recent legislative
changes (1985 S.B. 110) and recommend no further changes in the tort system unless the
cost impact of the 1985 changes on health care provider insurance premiums is known.

The number of claims filed against the Health Care Stabilization Fund has
increased steadily. For example in FY 1983 there were 156 claims filed compared to
230 in FY 1985. The surcharge assessments for the Fund have been as follows:

Fiseal
Year Percent

1977 45
1978 45
1979 40
1980 15
1981 0
1982 0
1983 ' 0
1984 50
1985 80
1986 110

Source: Kansas Insurance Department materials presented July 1 and 2, 1985.
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Data compiled by the American Medical Association from physician-owned
~ insurers shows the average paid loss going from $20,396 in 1979 to $72,243 in 1983.
(See "What Legislators Need to Know About Medical Malpractice," National Conference
of State Legislatures (NCSL), August, 1985, p. 7). Note also page 6 of the same
publication which shows that for 1978-83 the malpractice premiums earned by insurance
companies were $7.3 billion, insurance company reserves were $5.8 billion; insurance
company investment income was $1.7 billion, incurred losses (meaning actual plus
estimated losses) were $8.6 billion, but actual losses paid were $1.4 billion.

The mean insurance premium rate level for Kansas physicians and surgeons
for the Medical Protective Company went from $2,394 in 1982 based on $100,000/
$300,000 coverage to $6,815 in 1985 based on $200,000/$600,000 coverage. St. Paul
Fire and Marine mean rates for 1982 were $4,599 and for 1985 were $14,022. The
Insurance Department has estimated the average premium which will be paid by Kansas
physicians and surgeons when the new rate filings, approved as of July 1, 1985, are fully
in effect will be $5,743 for primary coverage, and $6,317 for the $3 million excess
coverage, for a total average premium cost of $12,060.

The average physician's income for the West North Central states (Kansas,
Nebraska, Missouri, Towa, North Dakota, South Dakota, and Minnesota) was $110,500
annually in 1983, compared to $106,300 annually nationwide, according to a survey
conducted by the AMA. See the memorandum distributed to the Committee at the
September meeting.

An article in the February 6, 1984, issue of Medical Economies which has

been made available to the Committee shows information regarding the median
expenditures ‘for major expense items including medical malpractice insurance in 13
states (Florida, Texas, California, Ohio, North Carolina, lllinois, Georgia, Pennsylvania,
Michigan, New Jez;sey, New York, Massachusetts, Virginia) as a percent of the doctors’
gross income for 1982. A copy of the article was distributed to the Committee at the

September meeting.

Data from the NCSL's publication "What Legislators Need to Know About
Medical Malpractice” (page 9) indicate that physicians' malpractice insurance rates rose
at a rate considerably less than other health care cost components (hospital room
prices, medical care price index, consumer price index, and average loss per claim)
from 1976 until 1983.
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Before # oceeding, preliminary issues need to be raised. First, if the Com-
mittee concludes there is a medical malpractice insurance problem, then it may be
useful for the Committee to discuss what- objectives they would like legislation to
accomplish. Certain possible objectives are listed in the NCSL publication on pages 15-
16 and may be useful for focusing the Committee's discussion and judging whether
certain changes should be recommended. The objectives include the following:

1. to reduce medical malpractice premium costs;

2. to deter negligent practice and improve the quality of health care;
3. to assure consumer access to needed care;

4. to control health care costs;

5. to promote reasonable patient expectations;

6. to assure equitable and adequate patient redress for negligent injury;
7. to encourage timely resolution of malpractice suits;

8. to discourage frivolous, nuisance, or groundless claims; or

9. to develop legislation that can withstand constitutional challenge.

Second, it is important to note that Kansas and a number of other states
responded to an earlier medical malpractice crisis in the mid 1970s by passing a number
of tort reforms and other measures designed to insure malpractice insurance availa-
bility. The new NCSL publication notes (page 13) state legislation in the mid 1970s was
effective in solving malpractice insurance availability problems, but the effect of tort
reforms on claims and recoveries is far less clear. Two studies are noted in the above
cited publication including one done by Frank Sloan, economist of Vanderbilt University,

who concluded that the results of his study give no indication that state legislative
actions have had their intended effects on premiums.
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A study“oy Dr. Patricia Danzon for the Rand Corporation analyzed closed
claims by insurers in the mid to late 1970s. Her conclusions based on a theoretical
model were that caps cut the average settlement by 25 percent, raised the proportion
of cases dropped from 43 to 48 percent and reduced slightly the number of cases going
to verdiet. Her study concluded collateral source changes appeared to reduce
settlements although the statistical significance of this finding was low. Finally, limits
on attorney fees cut the average settlement by 9 percent, raised somewhat the number
of cases dropped without payment and slightly reduced the percentage of cases going to
verdict.

Finally, a representative of the Medical Protective Company at an earlier
meeting noted a $500,000 overall cap on awards would have no immediate effect on
primary insurer malpractice premiums since they are now limited to $200,000 per claim
but after several years the impact of the cap would be felt.

The Committee has not had any actuarial information presented to date on
the effect of any proposed tort reforms.
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TORT REFORM

I.  Should a cap be established on damage awards in medical malpractice cases?

Testimony and Material Presented to the Committee. Representatives of

health care providers and insurers are in general agreement that a cap on damage
awards will decrease the size of such awards, hopefully reduce medical malpractice
premiums and possibly have the effect of discouraging the filing of claims by reducing
the so called "lottery atmosphere.”

Not all groups are in agreement regarding thé type of cap that should be
imposed. For example, a representative of the Medical Protective Company proposes
an overall cap of $500,000 on all damages, whereas, a representative of the Weétern
Insurance Companies has advocated a $500,000 cap on nonpecuniary damages with no
cap on actual damages. St. Paul Fire and Marine has recommended a $100,000 cap on
pain and suffering but no cap on pecuniary losses or future medical expenses. It would
be well for the Committee to get clarification from the various interest groups as to
exactly what kind of eap they advocate.

The two lawyer g'roups and the judges who appeared opposed caps on awards
saying that large medical malpractice awards are rare and that when they ocecur they
are justified due to the extent of the injuries. They argue that large awards do not
. drive up malpractice insurance costs but malpractice does. [A representative of the
American Association of Retired Persons (AARP) has stated that those who are truly
victims must be adequately compensated for their injuries.]

- The Medical Protective Company presented charts showing that the average
loss severity per claim paid in Kansas by Medical Protective in 1984 was $32,478 or
more than twice the amount paid in Indiana ($14,125). The company representative said
the $500,000 cap in Indiana plus the mandatory sereening panel provision in that state
were factors accounting for the difference.

The lawyer groups argue there is no need for a cap and point to the 136
claims (as of July 1 of this year) paid by the Health Care Stabilization Fund (HCSF)
since its inception in 1976. They note that the average amount paid out of the HCSF
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has been approximately $260,000 per claim and the fact that only 12 jury awards have
been sustained against the Fund, with the average jury award being slightly more than
$500,000. Claims paid by the HCSF represent the more severe injuries or deaths
attributed to medical malpractice.

The NCSL publication (page 20) indicates Indiana has a $500,000 cap and
Nebraska and Virginia both have $1 million caps on the total recovery a malpractice
vietim may receive. Ilinois and North Dakota have ruled caps on total recoveries
unconstitutional. The American Medical Association's (AMA) "Limits on Liability"
(April, 1985) publication notes 17 states have enacted some type of limit on awards in
malpractice actions. The publication notes a total of five states have found the limits
unconstitutional but limits have been upheld in three states;

. Should a cap be established on attorneys fees in medical malpractice cases?

Testimony and Material Presented to the Committee. Representatives of

various health care provider groups and the Medical Protective Company have advo-
cated a cap on contingency fees for plaintiffs' attorneys. Medical Protective has
proposed a 15 percent cap on contigency fees on awards above $200,000. A
representative of Western .Insurance Companies has proposed plaintiffs' attorneys be
paid at a "contract” price or hourly rate. United States District Judge Patrick Kelly
stated plaintiffs' attorneys should not be partners in a case and stated a 50 percent
contingency fee was too high, but one-third was fine. All judges who appeared
indieated no one had ever complained about a contingency fee in a medical malpractice
case and the fees had been routinely approved as required by statute.

- Proponents of a limit say the current system is unfair to successful
plaintiffs who have to share too much of their recovery with their attorney, and

encourages the filing of questionable suits.

Representatives of the legal profession oppose statutory limits on attorneys
fees and point to an existing statute which requires the judge to approve only
reasonable fees in medical malpractice cases. Both groups point to the dual purpose of
the tort system as one of compensation and deterrence and say the contingency fee is
an integral part of this system. They note that only one in four plaintiffs is successful
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at trial and the coh;fngency fee system permits the spreading of costs of litigation over
both successful and unsuccessful plaintiffs. They also argue that a limit would be an
unfair advantage to the defense bar who would not be so limited.

Testimony from the Medical Protective Company indicated that approxi-
mately 28 percent of the premium dollar it ecollects goes to plaintiffs’ attorneys and 30
percent to the defense bar. Other testimony has indicated plaintiff and defense legal
expenses are approximately equal.

Five states, according to the AMA publication, "Attorneys Fee Regulation™

(April, 1985) provide a sliding scale for plaintiffs' attorneys fees in malpractice cases.

11, Should the appointment of screening panels be made mandatory with the results
made admissible at trial?

Testimony and Material Presented to the Committee. Representatives of

health care provider groups and the Medical Protective Company support the appoint-
ment of mandatory screening panels. Medical Protective advocates the Indiana system
where the panel consists of three health care providers and a nonvoting attorney serving
as chairman. Proponents say these panels will weed out questionable eclaims and
encourage the settlement of clear cases of malpractice.

The Kansas Bar Association, St. Paul Fire and Marine and several judges
questioned the use of mandatory screening panels saying they feared added costs and
more lengthy litigation would result. [The Kansas Trial Lawyers Association has
advocated screening panels. as presently constituted in Kansas law be required if a case
were filed without an accompanying affidavit by a medical expert.]

Twenty-three states, including Kansas, currently have some type of screen-
ing panel. The screening panels in Kansas are permissive as they are in eight other
states and the decisions are not admissible into evidence in Kansas or in ten other
states. Five states have found these panels to be unconstitutional while they have been
upheld in eight states according to the AMAs publiecation "Pretrial Sereening Panels”
(April, 1985).
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IV. Should settlem’ant conferences be mandated for all medical malpractice cases?

Testimony and Material Presented to the Committee. Judge Patrick Kelly,

U.S. Distriet Judge, supported the use of settlement conferences but did not support
making this mandatory in all courts although they are mandatory for all cases before his
court as part of a pilot project. Several Kansas district court judges thought mandatory
settlement conferences would be beneficial. [The Kansas Medical Society and the
Kansas Trial Lawyers Association have advocated mandatory settlement conferences.
The Trial Lawyers suggest that a judge other than the trial judgé conduet the
conference within 90 days.]

Two distriet court judges indicated mandatory settlement conferences were
not needed since most cases (95 percent) were settled before trial anyway.

Judge Kelly stated 13 out of 22 cases which were heard by a magistrate
were settled and five out of ten which were heard by a mediator were settled. He
noted each of five medical malpractice cases filed since January in his court has been
settled.

V. Should periodic payments or structured damage awards and settlements be re-
quired?

Testimony and Material Presented to the Committee. The Kansas Medical

Society and some other health care provider groups and several insurers have supported
this idea. A representative of the Kansas Bar Association has expressed reservations
saying this would lead to endless litigation and the representative of Providers
Insurance Company said the Legislature should not mandate structured settlements but
should leave the structuring of settlements to private industry. [The Kansas Trial
Lawyers Association favors structuring payments for future medical care only.]

Eighteen states, including Kansas, have enacted periodic payment pro-
visions, according to the AMA publication "Periodic Payments" (April, 1985). K.S.A.
60-2609 permits the court to require damages to be awarded by installment or periodie
payment in malpractice actions. New Hampshire found a periodic payment provision
unconstitutional. Other courts, including California, North Dakota (entire act found

unconstitutional, however) and Wisconsin have upheld those provisions.
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[Va. Should a uniform method of calculating future damages be required?

Testimon'y and Material Presented to the Committee. The Kansas Medical

Society advocated that a law requiring a uniform method of caleulating future damages
be passed.]

.

VL Should expert witnesses be limited to those from Kansas or the surrounding states?

Testimony and Material Presented to the Committee. The Kansas Medical

Society, a representative of the Western Insurance Companies, and several others have
advocated limiting expert witnesses to those persons residing in Kansas or the
surrounding states. Their argument is that Kansas health care providers should be
judged by those familiar with standards of practice here and should not be subject to
scrutiny from so-called experts from large urban centers or universities far from
Kansas. Some such experts are said to make their livelihood from court testimony.

Representatives of the legal profession and others argue that the standards
of medicine practiced in Kansas should not be different from those in any other area,
that often local experts are unwilling to testify against colleagues and there is a
national standard for physician providers who are board certified.

Eleven states according to the AMA publication "Standard of Care and
Expert Witness Qualification" (April, 1985) have statutory provisions regarding expert
witnesses. Tennessee, for example, requires experts to be from that or a continguous
state and to have been engaged in the active practice of medicine during the past year.
Ten states, according to the NCSL's publication (page 23), have established qualifica-
tions-for the use of expert witnesses in malpractice actions.

[VIa. Should a qualification for medical experts be that they devote at least 75
percent of their professional time to clinieal practice?

Testimony and Material Presented to the Committee. The Kansas Medical

Society made the above suggestion. Ohio has a 75 percent requirement according to the
AMA publication "Standard of Care and Expert Witness Qualifications,” April, 1985.]
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VI. Should the Legislature define the legal standard of care for health care providers
or should this be left to the courts? (See also Providers Issues Section, XII.)

Testimony and Material Presented to the Committee. A representative of

the Western Insurance Companies and several others have supported "tightening up" jury
instructions regarding the standard of care by legislation. An argument made is that
the current Pattern Instructions for Kansas (P.I1.K.) are too broad, lead to confusion, and
facilitate a finding of negligence.

Representatives of the Kansas Bar Association and several distriet judges
have pointed out that PIK instructions can and often are supplemented by jury
instructions tailored for a particular case, that the PIK instructions are based on case
law and that this area is properly the province of the judiciary and not the Leg‘islatqre.

Twenty-one states statutorily set out the medical standard of care accord-
ing to the AMA's publication "Standard of Care and Expert Witness Qualification”
(April, 1985). According to the NCSL publication (page 23) there are 18 states which
have by statute established a medical standard of care, i.e., defined negligence or
malpractice. The same publication suggests that the adoption of prospective payment
systems, which incorporate utilization review and quality control may bring about more

uniformity in standards of care.

[VOa. Should a ‘claimént's attorney be required to file an affidavit with every
malpractice case that a medical expert had reviewed the claim and found it
meritorious?

- The Kansas Trial Lawyers Association supported the above concept. A

recently enacted law in Illinois requires such an affidavit.]

VII. Should juries be required to itemize awards?

Testimony and Material Presented to the Committee. There seemed to be

general consensus that requiring itemization by juries was either a good idea or would
not create problems.



-12 -

[VIIa. Should the _ost-judgement interest rate be tied to the treasury-bill rate?

Testimony and Material Présented to the Committee. The Kansas Medieal
Society and the Kansas Bar Association have advocated trying the post-judgement
interest rate to the treasury-bill rate.]

IX. Should the Legislature enact other reforms such as no fault, arbitration, panels of
judges, mandatory summary judgment and directed verdiet rulings, and modifi-
cation of the standard for utilizing remittur.

Testimony and Material Presented to the Committee. There seemed to be

little enthusiasm or little discussion by any of the conferees on the above suggestions.
Several district judges pointed out state constitutional problems with arbitration of
claims. A plaintiff's attorney noted in most cases a medical expert's opinion has been
obtained prior to filing a petition by his law firm.

Eleven states have laws permitting arbitration of medical malpractice cases
according to the AMAs publication "Arbitration™ (April, 1985). The Kansas Constitution
Bill of Rights §5 provides the right of trial by jury shail be inviolate. Apparently this
provision would not permit arbitration short of a constitutional amendment.

[IXa. Should the sunset provision (July 1, 1989) of 1985 S.B. 110 be repealed?

Testimony and Material Presented to the Committee. The Kansas Medical

Society has advocated the sunset provision of S.B. 110 be repealed.]
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INSURANCE

Introduction

Issues and questions related to insurance are among the most prevalent
encountered in discussions of the medical malpractice "erisis." To the extent that the
well-documented escalation in medical malpractice insurance premiums has been the
catalyst spurring physicians to approach state legislatures in many states, the most
basie question might well be:

L Why have medical malpractice premium rates risen so dramatically?

Testimony and Material Presented to the Committee. It is undisputed that

premium rates have risen, but conferees have provided differing explanations as to the
reasons. The legal community suggests that physicians have deviated from the
appropriate standard of care and have caused harm, leading to claims, which result in
premium inereases. It has also been alleged that the insurance industry has generated
this erisis.

The insurance industry has expressed the opinion that the higher rates derive
from an environment of increased frequency and severity of claims, as well as
increasing defense costs.

The National Conference of State Legislatures' (NCSL) 1985 publication
"What Legislators Need to Know About Medical Malpractice" includes an overview of
how medical malpractice insurance functions generally (see especially pages 4-6) and
traces recent trends in medical malpractice premiums, claims, and awards (see pages 7-
11). The report points out that the frequency of claims, the size of awards, and the
cost of insurance have steadily increased and suggests evplanations to account for this
trend, including greater awareness of the potential for legal remedies, new develop-
ments in health eare technology, and changes in patient-provider relationships.

Another informative overview is found in "Kansas Medical Professional
Liability Insurance," prepared by the Kansas Insurance Department, March 13, 1985.

e g
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This report reviews the availability crisis that led to the passage by the Kansas
Legislature in 1976 of the Health Care Provider Insurance Availability Act, traces the
recent premium and loss experience of the major medical malpractice insurers in
Kansas, and describes the ratemaking procedures applicable to professional liability
insurance in the state.

II.* Should investment income be considered by insurance companies as a factor in
the ratemaking process or by the Insurance Commissioner as part of the review
of rate filings?

Testimony and Material Presented to the Committee. The Insurance

Department indicated that in Kansas there is no statutory requirement that inves'gment
income be included in the ratemaking process or in review of rate filings, although the
Commissioner has supported the idea in the past. Some insurance companies do include
these data in their ratemaking procedures, but the practice is not uniform.

Those opposed to inclusion of investment income in the documentation in
support of rate filings urge that this income be looked upon as distinet from
underwriting.

Insurance company. representatives pointed out that investment income is
not a significant factor in Kansas, because policies for professional liability insurance
are issued on a claims-made basis, thus permitting only a short time for investment
earning potential. Companies use investment income as a buffer against underwriting

losses.

- It was noted that a task force of the National Association of Insurance
Commissioners (NAIC) recently adopted a report recommending that investment income
remain independent of the ratemaking process. The alternative, it is eclaimed, would
lead to premium rate dependence on either the interest rate or rate of return on
investment.

*In an earlier draft, this issue was IIL
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A roundtable discussion among five insurance company officers, contained in
Report No. 2 of the publication "Professional Liability in the '80s,” published in
November, 1984, by the American Medical Association Special Task Force on Pro-
fessional Liability and Insurance, includes a brief discussion concerning insurance
company investment income and the relationship between investment income and loss

ratios (page 5).

II. * Should some form of geographic rating, merit rating, or both be instituted in
determining premium rates for health care providers?

Testimony and Material Presented to the Committee. Insurance companies

reported that territorial pricing is done in some states (New York, Florida, Nlinois,
Michigan, Texas) but that claims and loss experience in Kansas would not justify such a
practice because there is no apparent distinction between the elaim/loss experience in

urban and rural areas of the state.

It was also pointed out that geographic factors are sometimes indirectly
included in ratemaking, because physician classifications tend to reflect the difference
between, for example, a general practitioner who delivers a small number of babies and
an obstetrician delivering many babies, in the sénse that the OB/GYN specialist is more

likely to be practicing in an urban setting.

Representatives of the Kansas Bar and some Committee members have
suggested that the claims and loss experience of individual practitioners should be taken
into account in setting their premium rates, especially since this is the practice in the
case of other professions, including attorneys. In addition, the Joint Underwriting
Association (JUA) employs individual provider claim and loss experience as a factor in
its determination of physician insurance costs. The JUA insures those providers,
approximately 250 doctors at this time, who are not able to obtain coverage in the

private market.

* In an earlier draft, this issue was II.
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A posit? n paper submitted on behalf of the Kansas Bar Association supports
merit rating for physicians as a possible means of assuring stablized premium rates for
most Kansas physicians. The paper includes the observation that a de facto merit or
experience rating system already exists because of the underwriting practices of the
major medical malpractice insurers operating in Kansas. It also suggests the kinds of
statistical information that might be useful in evaluating merit rating as a possible
insurance reform.

A report issued by the National Conference of State Legislatures in July,
1985, indicates that no state has enacted experience rating of physicians for mal-
practice insurance premiums (see "What Legislators Need to Know About Medical
Malpractice,” p. "26). The same publication states that most hospitals and health
maintenance organizations (HMOs) pay premiums based on malpractice experience (pp.
27-28).

The insurance industry has testified that merit rating of physicians would
create a breach of trust and good faith in the insurer-insured relationship making
communication difficult and encumbering the defense of the insured. The medical
community has indicated it is against merit rating because it has a negative effect on
the sense of unity and solidarity of the medical profession. It is also argued that
number of claims may not correlate directly with competence. Rather, the type of
claim and the outcome are of more significance.

The concept of "deviation type rafing" described in Medical Malpractice

Insurance in Pennsylvania (the Nye report) assumes the integrity of malpractice claims

experience as a factor in the ratesetting process. Under this sytem, emphasis would be
placed on the estimated risk of an individual physician rather than on a specific
classification of activity. It is argued that such experience rating will increase the cost
allocation efficiency of losses due to malpractice claims and that premium rates for
most physicians would be lower, not necessarily in dollars, but as a reflection of the
fact that the losses of a few practitioners would be paid for more by those responsible
than by all physicians. (See p. xii of the summary report.)

[Ma. Should an experience rating factor be added to the surcharge for the Health
Care Stabilization Fund?
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Testimcfr*.y and Material Presented to the Committee. The Kansas Trial

Lawyers Association has recommended an experience rating factor be added to those
health care providers with claims settlements or judgements against them. The Bell
Subcommittee on Insurance has recommended this issue be studied.]

(Mb. Should a risk management program be implemented by the Health Care
" Stabilization Fund?

Testimony and Material Presented to the Committee. The Kansas Trial

Lawyers Association has advocated the above change.]

[OIe. Should health care providers be permitted to pay Health Care Stabilization
Fund surcharges on a monthly basis?

Testimony and Material Presented to the Committee. Several conferees

including a spokesman for the Eureka Area Chamber of Commerce advocated health

care providers be allowed to pay surcharges on a monthly basis.]
[md. Should the liability of the Health Care Stabilization Fund be reduced from $3
million to $1 million?

Testimony and Material Presented to the Committee. The Kansas Trial
Lawyers Association has advocated that the HCSF liability be reduced from $3 million

to $1 million as an alternative to any type of cap on awards.]
Iv. Should the Joint Underwriting Association (JUA) or the Health Care Stabilization
Fund or both be abolished?

Testimony and Material Presented to the Committee. It has been suggested
that perhaps the state should not be engaged in the business of insurance.
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A representative of Western Insurance Companies, the administering carrier
of the JUA, indicated that if the JUA were eliminated, additional professional liability
insurance providers might do business in Kansas. He also testified that the JUA is
probably keeping afloat some providers who would otherwise be uninsurable.

It is likely that if the Fund and the JUA were eliminated, both availability
and affordability would be implicated because physicians would determine the extent of
their primary and "excess" coverage; there would be no automatic excess carrier and
there would be no guaranteed availability. ‘

The report on the Board of Healing Arts done by Legislative Post Audit
1nd1cates that the annual number of claims filed against the Fund, the number of claims
paid by the Fund, and the average amount per award have increased each year since
1980. Because there is no statutory limitation on the amount that may be assessed as a
surcharge by the Insurance Commissioner, physicians must pay whatever percentage of
premium is assessed, currently 110 percent. Actuarial estimates envision that the
assessment will remain at approximately 100 percent over the next two years. The
medical community has expressed concern about what it perceives to be an unending
spiral of high surcharges that, coupled with inereasing premiums, poses affordability
threats to many health care providers. The Kansas Medical Society has suggested that
these high rates also threaten access to health care, because some physicians may
restrict their practice or retire early from practice.

Reports No. 1 and No. 2 of "Professional Liability in the '80s," published in
November, 1984 by the American Medical Association Special Task Foree on Profes-
sional Liability and Insurance, contain information related to availability and afford-
ability of physician malpractice insurance. Part 1 notes: an increase in medical
malpractice litigation over the past 40 years; the withdrawal of many insurance carriers
from the malpractice insurance market; medical community response in sponsoring
alternative insuring mechanisms for physicians and in encouraging tort reform legisla-
tion; increasing frequency and severity of claims against physicians and hospitals;
escalation in malpractice premium rates; and the impact of all of these trends on health
care costs generally. Part 2 includes an informal roundtable discussion among insurance
company officers as to ways to approach the medical malpractice problem. No
conclusion is reached, but it is suggested that "['T] here probably is no single remedy."
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V. Are health care providers required to participate in the Health Care Stabiliza-
tion Fund as a condition precedent to practice in Kansas?

Testimony and Material Presented to the Committee. This issue has been

raised by Committee members and a request for an Attorney General's opinion was

discussed, but no request has been made.

This question arose during Committee discussion addressing the issue of
whether the Board of Governors of the Health Care Stabilization Fund should be more
aggressive in terminating fund liability for providers who present "material risk of
significant future liability to the fund." (See minutes of this Board, November 27, 1984,
pp. 2-3.) Committee members expressed concern that such action by the Board could
raise serious due process questions if fund participation were seen to be required as &

condition for practicing medicine in Kansas.

[Va.* Should the mandate that all providers carry basic coverage and participate in the
Fund be repealed?

Testimony and Material Presented to the Committee. It has been suggested

that since providers are mandated to carry insurance, this leads to the filing of
additional suits, since potential claimants know that recovery is possible from provider
insurance, i.e., there is a deep-pocket to tap. It has also been suggested that
petitioners may request higher damages because of mandated coverage.

Both the Health Care Stabilization Fund and the JUA exist as corollaries to
the mandate, providing excess coverage and availability, respectively, to Kansas health
care providers. No such mechanisms exist for other professional groups in the state,
and one might sp'eclilate as to whether the public needs protection from uninsured

physicians more than from, for example, uninsured attorneys.

The insurance industry generally argues that any mandated coverages
inerease premium costs. This cost is, presumably, at least partially passed on to the
consumer, adding to the already problematic high cost of health care.]

* This issue has been reworded and has replaced what was VII.
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VL Should insurance companies be required to provide coverage to a wider group of

insureds?

Testimony and Material Presented to the Committee. The Insurance
Department has pointed out that insurance companies have a "right of underwriting” by

which they may select those they wish to insure, eliminating any person or groups they
do not wish to insure. '

The Medical Society indicated that the Pennsylvania Casualty Company will
not write malpractice insurance if there are fewer than five physicians in a group and
that Medical Protective is very restrictive on physieians in high-risk practices. The
representative of Medical Protective stated that in Kansas that company writes only
medical doctors, dentists, and, to a limited extent, osteopathic practitioners.

The osteopathic doctors pointed out that they face an availability problem
because of the restrictive practice of Medical Protective, which will insure only those
osteopaths who are in practice with a group of medical doctors. At the September
meeting, a representative of Medical Protective indicated a change in the latter policy
is being implemented, and Medical Protective will insure osteopaths. Although St. Paul
Fire and Marine will insure osteopaths, that company’s premiums are higher than those
of Medical Protective, and the availability problem becomes one of affordability as
well.

VI.  Should procedures for defense of the Health Care Stabilization Fund be im-
proved?

Testimony and Material Presented to the Committee. Several judges, a

plaintiffs' attorney, and others have complained about the Fund's legal representation.
Some have said that at times those representing the Fund had not cooperated with
defendants in settling cases or had not become involved in cases until the time of trial.
It was also noted, however, by several judges, that the quality of Fund defense seemed
to be improving, and that the Fund is currently receiving good quality representation.
It was recommended that the Fund be represented, perhaps by being named as a party in
a case, and that counsel for the Fund have some control over the defense as early as
discovery and during the time of any settlement conference.
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Minute«, °f the July 5, 1984 meeting of the Board of Governors of the Fund
include the suggestion by one Board member that occasionally the interests of defense
counsel, the primary carrier, and the Fund are different and that it might be advisable
to have the Fund represented at an earlier stage of any claims proceedings to determine
which cases should be settled rapidly and which were more serious. The same Board
member expressed his opinion that it might be worthwhile to explore hiring claims
management personnel to evaluate elaims for the Fund.

The Insurance Department testified that independent counsel is hired to
review claims to determine potential Fund liability and to ascertain whether there
might be a conflict of interest between defense of the Fund and of the private insurer.
A representative of the Fund pointed out that a claims review position has been
requested to monitor the paperwork and oversee proper reserve maintenance. She also
indicated that those working on Fund defense feel capable of handling their respon-
sibility, although there is a need for additional clerical staff. Fund staff also pointed
out that attorneys appointed to evaluate cases are well qualified and experienced in
medical malpractice. Also, files are reviewed every 30 days by the Fund, and attorneys
are reqtiested to provide ongoing evaluation of a case on a regular basis. (See handout
"Defense of the Health Care Stabilization Fund.")

[VIIa. Should the Kansas Insurance Department be required to monitor insurance rates
more effectively and keep more specific data on individual health care provider
claims experience?

Testimony and Material Presented to the Committee. The Kansas Trial

Lawyers Association advocated better monitoring of insurance rates.

The Committee staff's efforts to obtain specific data on the claims
experience of individual health care providers from the Kansas Insurance Department
has been lengthy and the product to dete has been incomplete. If the Committee
believes these data are relevant then a more clear statutory directive to gather and
report the data without disclosing the identity of the provider may be necessary. The
data, among other things, can be used to gauge in part the effectiveness of risk
management and peer review programs, the performance of the State Board of Healing

Arts and the amount of dollars an individual health care provider costs the system.]
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PROVIDER ISSUES

L. Should hospital medical staffs be required to report to the Board of Healing Arts

whenever (1) they receive information that a licensee may have committed an act
which is or may be grounds for disciplinary action; and (2) whenever licensees
voluntarily surrender or limit their hospital privileges while under formal or
informal investigation by the hospital?

Testimony and Material Presented to the Committee. The above items were

recommended in Performance Audit Report: Board of Healing Arts, pages six through

8, agreed to by Board of Healing Arts in its response to the audit, and recommended in
a memorandum from Mr. Strole dated July 8, 1985. The Federation of State Medical
Boards in a 1985 publication recommends the reporting of any information which
appears to show that allicensee "is or may be medical incompetent, guilty of
unprofessional conduct, or mentally or physically unable to engage saf ety in the
practice of medicine.” The AMA report, "Professional Liability in the '80s, Part II"
states on page 16 that the AMA will ask physicians to be alert to procedures and
physicians who do not conform ‘to appropriate standards of care and to be active in
reviewing their peers. Hospital medical staffs, in particular, can be most effective in
self-regulation according to the report. At the August 15-16 meeting, the general
counsel for the Board recommended that the law be .amended to require hospitals to
report resignations from the medical staff. See page 6 of minutes.

K.S.A. 65-28,121 currently requires the reporting by the medical staff of
any firm, faeility, corporation, institution, or association which has granted practice
privileges to any person credentialed by the Board when the medical staff recommends
that practice privileges be terminated, suspended, or restricted for reasons relating to
professional competence. In addition a report must be made when the medical staff
finds that an individual has committed an act which is a ground for disciplinary action
under a practice act administered by the Board.

L. Should licensees of the Board of Healing Arts be required to report whenever
they receive information that another licensee may have committed an act

which is or may be a ground for disciplinary action by the Board?
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Testimony and Material Presented to the Committee. This recommendation

is found at page eight of the audit report and references K.S.A. 65-28,122, a statute
that requires reporting by licensees in the healing arts who possess knowledge not
subjeet to the physician-patient privilege that another person licensed to practice the
healing arts has committed an act set out in K.S.A. 65-2836 (grounds for disciplinary
action against a licensee) to the Board. The statute further requires the reporting
licensee to fully reveal such knowledge on request of the Board. See also other
materials referenced under I and the July 8, 1985 memorandum from Don Strole.

1. Should the Kansas Healing Arts Act be amended to provide penalties, such as
finges, for organizations or licensees that fail to report to the Board when

required by law to do so?

Testimony and Material Presented to the Committee. The recommendation

appears at page nine of the audit report which notes the Federation of State Medical
Boards' Guide to the Essentials of a Modern Medical Practice Act recommends specific
penalties for failure to report. See also other material noted under I. Under K.S.A. 65-
28,122 licensees in the healing arts are currently required to report certain acts to the
Board of Healing Arts. Thus, failure to report is a violation of the act and constitutes a
ground for the suspension, revocation, or limitation of a license or the imposition of a
misdemeanor penalty. No civil penalties are authorized by the act.

While hospital and other institutional medical staffs are required to report
by K.S.A. 65-28,121, there is no penalty which accrues to the medical staff as an entity
since the "medical staff” is not subject to regulation by any agency of the state, but
only by the hospital or organizational governing body. Who or what agency would
impose a penalty against what is essentially a private function or, in the case of county
and district hospital boards, a governmental entity?

Iv. Should other state agencies, law enforcement agencies, and medical associations
be required to report to the Board of Healing Arts concerning licensees who may
be incompetent, impaired, or otherwise in violation of the Kansas Healing Arts
Act?
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Testimony and Material Presented to the Committee. See page eight of the

audit report for the above recommendation. Note also that K.S.A. 65-2898 already
provides immunity for reporting for any person who in good faith, reports alleged
incidents of malpractice or information relating to the qualifications, fitness, or
charaéter of or a disciplinary action against a person credentialed by the Board. The
Kansas rules of statutory construction provide that "person” as used in K.S.A. 65-2898
includes other than natural persons.

V. Should professional liability insurance carriers be required to report incidents of
medical malpractice to the Board of Healing Arts or other appropriate state
agencies?

Testimony and Material Presented to the Committee. This question arose

from Committee discussion and questions at the July 18-19 meeting. Representatives
of Medical Protective and the Western Insurance Companies responded that insurers
could report incidents of medical malpractice they are aware of if immunity is provided
to insurance companies. Note the discussion of K.S.A. 65-2898 under IV, and note
further that under the Kansas rules of statutory construction "person" includes
corporate persons.

VL Are the current laws which give qualified immunity to persons and organizations
that report incidents of alleged malpractice or alleged incompetency or impair-
ment sufficient to encourage reporting?

Testimony and Material Presented to the Committee. It has been noted that

persons who participate in peer review or reporting of incidents of malpractice or
professional incompetency which result in a practitioner losing medical staff privileges
or a license may be subject to actions alleging restraint of trade or constitutional
claims relating to due process. See article attached to memorandum from Don Strole
to the Committee dated July 8, 1985. Professions are now subject to challenges on
restraint of trade. See Goldfarb v. Virginia State Bar, 421 U.S. 773, (1975). There are
several cases that pertain to judging violations of antitrust laws which could be

reviewed for applicability in Kansas and, in its recommendations (No. 15) in Profes-
sional Liability in the '80s: Report 3, the AMA agreed to work with government
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agencies such as the Federal Trade Commission in regard to self-regulation and peer
review. The AMA could be contacted in regard to additional legal issues.

VII.  Should hospitals be required by state law to maintain medical staff peer review
programs and to report on such programs annually to the licensing agency?

Testimony and Material Presented to the Committee. In testimony dated

July 2, 1985, the Kansas Hospital Association reported that the Joint Commission on
the Accreditation of Hospitals (JCAH) requires accredited hospitals to maintain an
ongoing quality assurance program designed to monitor and evaluate the quality and
appropriateness of patient care and to pursue opportunities to improve patient care and
resolve identified problems. JCAH accreditation is voluntary and thus does not apply to
all Kansas hospitals. Additionally, Medicare participation requires that hospitals meet
standards set by the Health Care Financing Administration relating to quality assurance
in order to be certified as a Medicare and Medicaid provider. Would state statutory
directives and supervision of hospital quality assurance programs by the state licensing
agency strengthen the positions of governing boards and committes in respect to suits
alleging antitrust violations? Would statutory requirements strengthen the state's
ability to discipline committees or governing boards that fail to report?

VIII. Should the Board of Healing Arts be required by statute to review the practice
of healing arts licensees who have a specified number of malpractice petitions
filed against them in a specified time period?

Testimonv and Material Presented to the Committee. In their report, the

auditoré recommend (see page 25) that the Board of Healing Arts give high priority to
investigating and taking disciplinary action against doctors who have had multiple
malpractice petitions filed against them, or who have allegedly committed an act of
gross negligence. A Florida Governor's Task Force on Medieal Malpractice, for
example, recommended that when an individual licensee has three claims paid in excess
of $10,000 over a five-year period, the professional regulatory agency be required to
treat that as a complaint against the provider and conduct an investigation. There
appears to be agreement among conferees that there should be a mechanism established
to trigger a review mechanism of a provider's practice when there is evidence of
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negligence and agreement that multiple malpractice claims may be one indicator that a
licensee's practice should be upgraded or investigated. Testimony presented ‘to the
Committee indicates that only about 10 percent of claims filed go to trial and that
between 60 and 75 percent of all malpractice claims are settled in favor of the
defendant. This testimony indicates consideration should be given to whether it will be
cost effective to conduet a full investigation and review each time a professional
liability action is filed.

[The Ransas Trial Lawyers Association has advocated automatically re-
ferring to the Board every settlement or judgement of malpractice against a provider.]

’

IX. Should failure to carry basic coverage or to participate in the Heslth-Care
Stabilization Fund be a ground for revocation, suspension, or limitation of a
license?

Testimony and Material Presented to the Committee. The above question

arises from the recommendation of the auditors that the Board of Healing Arts should
seek legislation making it a violation of the Kansas Healing Arts Act for an active
licensee to fail to comply with liability insurance requirements established by law. See
pages 25 and 26 of the audit. It should be noted that K.S.A. 40-3416 requires any state
agency that receives a report of a violation of the Health Care Provider Insurance
Availability Act to: (1) make an investigation and take any official action it deems
appropriate, and (2) notify the Attorney General or county attorney who, upon notice,
must institute an action to enjoin the health care provider from rendering professional
serviees in Kansas.

X. Should the Board of Healing Arts be authorized to levy fines against licensees
who have violated the Kansss Healing Arts Act? (See also III this section.)

Testimony and Material Presented to the Committee. The post audit study

of the Board's disciplinary activities resulted in the above recommendation found on
page 26 of the audit report. Similar legislation was requested by the Board of Healing
Arts in legislation introduced in 1985 as noted in the memorandum dated July 8, 1985
from general counsel for the Board. One question which should be considered is
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whether a fine will be as effective as an action against the license of a practitioner of
the healing arts in diseouraging violations of the Kansas Healing Arts Act.

XI. Should additional public members be added to the Board of Healing Arts?

Testimony and Material Presented to the Committee. The suggestion that

additional public members be added to the Board is found in the audit report at page 26.
The auditors found that public representation on the Kansas board is less than the
average of similar boards in other states. [See page 23 of the audit. A representative
of the AARP supported adding more public members to thé Board.]

XII. Should the Board of Healing Arts be given authority to adopt rules and
regulations or guidelines establishing minimum standards of medical practice in
particular areas? Should the Board be exempt from some or all of the provisions
of law concerning rules and regulations in such case? (See Tort Reform Section,
VIL.)

Testimony and Material Presented to the Committee. The above recom-

mendation is from the memorandum from Don Strole, General Counsel of the Board of
Healing Arts to the Committee and dated July 8, 1985 "What Legislators Need to Know
About Medical Malpractice,” notes that 18 states have statutes establishing a medical
standard of care. These statutes are general in nature and do not vary greatly from the
current Kansas provisions. The AMA paper entitled "Standard of Care and Expert
Witness Qualification” (April, 1985) lists 21 states which statutorily set out a medical
standard of care and notes that such state legislation has often sought to define the
locaﬁty upon which the applicable standard is based. Arkansas, Florida, and Virginia
statutes are discussed in the AMA paper as are court decisions concerning the Alabama,
Idaho, New Hampshire, North Dakota, and Washington statutes. The Florida statute,
for example, [§768.45 (1)] defines the standard of care as that level of skill, care, and
treatment which is recognized by a reasonably prudent similar health care provider as
being acceptable under similar conditions and circumstances. This type of statutory
definition is designed to reflect differences in the reso[xrc'es available in different
communities and can change over time to reflect changes in medical practice.
Maryland's law sets out.30 acts that constitute professional misconduet, and Arizona

lists 20 acts that constitute professional misconduct.
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In Kansas, K.S.A. 1984 Supp. 65-2837 defines professional incompetency and
unprofessional conduet. The former includes one or more instances involving gross
negligence or repeated instances of ordinary negligence. The Legislature has also set
practice standards in K.S.A 65-2836 which sets out grounds for the revoecation,
suspension, or limitation of a license, including failure to inform patients with breast
abnormalities of certain alternate forms of treatment. In K.S.A. 1984 Supp. 65-3237a,
the entire statute sets out standards for ordering, dispensing, administering, selling, or
supplying certain amphetamines or sympathmimetic substances. Thus, there is a
precedent for statutorily preseribing minimum standards of care rather than using rules
and regulations in what may be a very sensitive area in which different points of view
and practice should be represented. See the Association of State Medical Boards
guidelines for possible amendments to the Kansas Act.

It is assumed that the General Counsel's recommendation that any standards
be exempt from provisions of the rules and regulations statutes refers to exempting any
standards adopted by rules and regulations from the definition contained in K.S.A. 77-
415(4) which would result in the Board's acting pursuant to K.S.A. 77-421a and thus
exempt the Board from filing the rules and regulations, from legislative review, from
the statutorily prescribed effective dates, and from review by the State Board on
Administrative Rules and Regulations as to the need for temporary rules.

XOI.  Should legislation be enacted which requires licensees of the healing arts to
report to an appropriate person in the hospital any hospital staff member,
regardless of health care occupation, who falls below a minimum standard of
care? Should failure to carry out such reporting result in the Board being able
to suspend the license of the healing arts licensee immediately?

Testimony and Material Presented to the Committee. The General Counsel

for the Board of Healing Arts recommended the above noted actions in 8 memorandum
to the Committee dated July 8, 1985, No other recommendations or material
supporting the above noted type of legislation has been submitted to the Committee.

[XIIa. Should a specified number of the required continuing education hours mandated
for practitioners of the healing arts be required to be in the area of risk
management?
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Testimony and Material Presented to the Committee. This recommendation

arises from Committee discussion and a member of the Committee. Currently, the
Kansas Healing Arts Act requires MDs, DOs, and chiropractors to complete continuing
education requirements as set by the Board through rules and regulations. The Board
has adopted rules and regulations which generally conform with requirements of the
AMA and other provider groups and which also allow practitioners to meet speciality
board continuing education requirements. The Legislature could mandate that some
portion of continuing education hours be devoted to physician-patient relations, peer

review, risk management in hospital and office settings, ete.]

XIV. Should legislation be enacted which allows the Board of Healing Arts to use and
defer action to impaired physician committees of private associations of the
healing arts and to make any information received by such committees abso~
lutely confidential?

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole to the Committee dated July 8, 1985, page two.

[XIVa. Should health ecare providers who treat patients while under the influence of

aleohol or drugs be subject to criminal sanetions?

Testimony and Material Presented to the Committee. The Kansas Trial
Lawyers Association advocated providers who treat patients under the influence of

aleohol or drugs be subject to a class E felony.]

XV. Should legislation be enacted to authorize the Board, upon probable cause, to
require a liccusee to take a competency examination approved by the Board and,
in the event of failure on the examination, to require the licensee to attend

courses in the area of the deficiency or to take other disciplinary action?

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole to the Committee dated July 8, 1985, page three.
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XVL Should legislative action be taken to require hospitals to submit peer review
records on doctors when the hospital makes reports pursuant to K.S.A. 1984
Supp. 65-28,121 [that they have suspended, terminated, or restricted a pro-
vider's practice?]

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole to the Committee dated July 8, 1985. See also K.S.A. 1984 Supp. 65~
4915, particularly subsection (e). '

XVIL Should a special committee be established to-:review peer review records
submitted to the Board and any other records it chooses to review?

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole dated July 8, 1985. Apparently the purpose of this recommendation is
to see that institutional medical staffs and others are doing adequate peer review. In

this context see VII, and note that the JCAH reviews quality control (peer review)
programs in the larger hospitals in Kansas (60 beds and over), that the Professional
Review Organization (PRO) is supposed to do patient care quality reviews of all hospital
patients that are Medicare related and that the Department of Health and Environment,
the hospital licensing agency, also does inspections for licensing purposes. Is this the
appropriate agency to adopt regulations concerning and review of peer review activities
in hospitals?

[ XVIIa. Should the statute providing for the confidentiality of peer review records be
repealed?

Testimony and Material Presented to the Committee. The Kansas Trial

Lawyers Association advocated the above idea.]

U85-255/MH
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Kansas Legislative Research Department October 8, 1985

TOTAL CHARGES (BASIC COVERAGE PREMIUM PLUS SURCHARGE¥*)
FOR PROFESSIONAL LIABILITY COVERAGE — PERSONS
LICENSED TO PRACTICE MEDICINE AND SURGERY
(MD, DO) IN FORCE ON JUNE 6, 1985

Premium
Plus Number of
Surcharge* Licensees
Under $3,000 1,544
3,001-5,000 686 (S
5,001-7,000 459
7,001-9,000 175
9,001-11,000 239
11,001-13,000 113
13,001-15,000 160
15,001-17,000 130
17,001-19,000 76
19,001-20,000 31
20,001-30,000 58
30,001-40,000 6
40,001-50,000 5
50,001-60,000 2

* Surcharge at 50 percent for 151 licensees, at 110 percent for one licensee, and at 80
percent for the remainder.

Source: Office of the Commissioner of Insurance.
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James R. Posner, Ph.D., Marsh & McLen-
nan, Inc., New York; Elvey Raines, J.D.,
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Robinson, University of Virginia School of
Law; Peter Sweetland, The Medical Inter-
Insurance Exchange of New Jersey;
Laurence R. Tancredi, M.D., J.D., Univer-
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Houston; and James S. Todd, M.D.,
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Introduction

Medical malpractice is once again promi-
nent on the legislative agenda—just 10
years after a crisis in the availability of
malpractice insurance inspired reform
legislation in almost every state in 1975
and 1976.

Providers of medical care and malpractice
insurers are lobbying for new legislation to
address the problem of a growing number
of malpractice lawsuits and increasingly
large damage awards and settlements. The
American Medical Association {AMA) has
described the current malpractice situation
as a crisis, not of availability as in 1975-76,
but of affordability. Among the social costs
of the system, say the critics, are the costs
of 'defensive medicine.”

Attorneys who represent those filing
malpractice actions challenge the assump-
tion that there is a crisis. They argue that
malpractice settlements reflect provider
negligence and fair compensation for in-
juries. They also argue that the system
raises the standards of medical practice
and that most of what is called ‘'defensive
medicine'’ reflects taking desirable
precautions.

The issues in the malpractice debate once
again are being discussed before state
legislatures. This booklet provides an over-
view of the issues, some relevant data, and
a review of possible legislative and private
sector actions to improve or replace the
medical malpractice system.
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Question
One:

What Is Medical Malpractiée?

Question
Two:

Medical malpractice is negligent care by a

health care provider that causes injury to a
patient. A bad treatment result, no matter

how severe, is not grounds for malpractice
action unless the provider was at fault.

Medical malpractice actions are brought by
injured parties who believe that they are
the victims of negligence. Relatives or
dependents of the claimant also may be
party to the lawsuit. Suits may be brought
against a doctor, other health care person-
nel, a hospital, equipment manufacturers,
pharmaceutical companies, and others in-
volved directly or indirectly in patient care.

To be compensated for medical malprac-
tice, the injured party must establish a
breach of the legal standard of care, com-
pensable injury to the patient, and a
causal connection between such breach
and such injury.

Malpractice law has two major goals: a) to
provide compensation to victims of mal-
practice, and b) to deter substandard care
through the threat of legal action. It does
not seek to cover all injuries that occur in

the course of medical care. Nor does it

systematically police all poor-quality care.

How Does the Medical Malpractice

System Function?

The medical malpractice system encom-
passes both the formal legal process and
the mechanisms of liability insurance.
Although most incidents are resolved
without full recourse to the legal system,
legal doctrineand institutions determine
whict claims will be brought, whether set-
tlements will be reached, and at what
level of payment.

The Legal Process

Medical malpractice lawsuits are resolved
through the tort system. Plaintiffs usually
seek compensation for both economic and
noneconomic damages. Economic damages
include the cost of medical and re-
habilitative care and lost wages. Non-
economic damages include pain, suffering,
and impairment of the quality of life.

Providers and insurers usually are notified
of a claim before a lawsuit is actually filed.
A study by The Rand Corporation showed
that one-half of all claims are dropped
without any payment and that two-thirds
of those are dropped before a lawsuit is
filed.! In 22 states, a screening panel
reviews claims that result in formal
lawsuits before they can go to trial.



A majority of lawsuits that are filed are
settled without a trial; many others are set-
tled during trial. A Rand Corporation
review of 6,000 national malpractice
claims closed in 1974 and 1976 found that
less than 10 percent were tried all the way
to verdict.2 Lawsuits involving more
severe injuries and those likely to win
larger settlements are more apt to be tried
to verdict. The probability of the plaintiff's
winning is greater if the case involves a
permanent or fatal injury and if there are
multiple defendants. Of those cases re-
solved by a jury verdict, The Rand Corpo-
ration analysis showed that such verdicts
favored providers (defendants) 75 percent
of the time; a 12-year review of California
Superior Court records showed that ver-
dicts favored providers in 60 to 74 percent
of malpractice cases.?

The Patient as Plaintiff

Whether any claim will be made depends
upon a patient’s initiative in identifying
possible malpractice and seeking redress.
Estimates are that only one in 10 victims
of malpractice files a claim.* A 1972 study
for the U.S. Department of Health, Educa-
tion and Welfare found that 7.5 percent cf
discharged patients had been injured in
some way as a result of their medical
treatment and that 29 percent of these in-
juries were due to demonstrable malprac-
tice or negligence.5 But injured people may
not recognize the malpractice, may con-
sider the result merely unfortunate, may
accept a provider's remedial efforts, or
may simply elect not to become involved
in a lawsuit debilitating to the provider.

Most commonly, lawsuits are filed because
of bad treatment results, injuries resulting
from medical treatment, misdiagnosis,
failure to treat or improper treatment, or a
fall in a hospital or a doctor’s office. A pa-
tient also may sue a provider for failing to
obtain "informed consent’’ —that is, for
withholding information that probably
would have led the patient to refuse the
injurious treatment.

For the most part, a patient may pursue a
claim without concern for paying an at-
torney in advance because malpractice
lawyers usually are paid on a contingent
fee basis. In such an arrangement, the at-
torney agrees to accept a percentage of the
settlement or award, if any, as a fee. The
plaintiff is still responsible for other ex-
penses such as court costs and the cost of
obtaining evidence.

The Liability Insurance System
Doctors and hospitals purchase malprac-
tice insurance to protect themselves from
malpractice claims. Premium costs for doc-
tors are based on the experience rating for
wneir medical specialty and geographic
area. Surgeons, obstetricians, and anesthe-
siologists are more likely than other
specialists to pay high premiums. On Lony
Island, New York, some neurosurgeons
reportedly pay as much as $101,000 and
obstetricians $82,000 for malpractice
coverage.
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Malpractice insurance is offered by several
national liability insurers and by provider-
owned and -operated companies. Self in-
surance is also an option for large hospitals
and other entities; a few physicians have
elected to practice without insurance.
Although there was a fear in the 1970s that
malpractice insurance would become un-
available, availability is not a significant
problem now, in part because, beginning in
the 1970s, providers formed their own in-
surers. These ''bedpan mutuals’ insured
more than 87,000 physicians in 1983. States
also have established joint underwriting
associations to guarantee availability.

Two-thirds of insurance claims are resolved
within two years of filing. Of the cases that
receive compensation, settlements vary
widely. Five percent of paid claims account
for half of the dollars paid to plaintiffs and
another 50 percent of paid claims account
for only 4 percent of dollar outlays. Set-
tlements and awards, however, do appear
to reflect the severity of injuries.®

Until recently, most medical malpractice
policies were written on an occurrence
basis. Occurrence-based insurance holds
the insurance company financially respon-
sible for claims resulting from treatment
rendered during the coverage period, re-
gardless of when the claim was filed. This
results in a “'long tail’" of exposure to un-
filed malpractice claims. For example, the
St. Paul Fire and Marine Insurance Com-
pany, the nation's largest malpractice in-
surer, found that 30 percent of claims are

filed in the year of treatment, 30 percent
in the year after treatment, 25 percent in
the third year, 7 percent in the fourth
year, and 8 percent in years five through
10. This long lag time makes it difficult to
determine appropriate premiums and nec-
essary reserve levels.

Because of these problems, the malprac-
tice insurance market is moving to a
claims-made system, under which insurers
are contractually responsible for claims
filed only during the coverage year. Thus,
insurers can better set premium levels and
reserves. Providers, however, bear the risk
of suits filed late and must carry insurance
even after retiring from practice. Claims-
made policies now account for about half
of the total premiums written.

The profitability of malpractice insurers
can be measured either by using loss
ratios or by comparing actual losses to
premium income. In either case, a back-
log of unresolved claims complicates the
actuarial determination necessary to
estimate profitability.

Loss ratios compare a c¢.mpany’s actual
and estimated future losses and expenses
to its premium income. The industry-wide

~ loss ratio over the last five years is

estimated at 111.4, or a loss payment of
$1.11 for each $1.00 of premium income.
In 1982, major malpractice underwriters
had a loss ratio of 122.



Figure 1: Medical Malpractice Insurance
for 75 Selected Companies (94 Percent
of Industry), 1978-1983
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Question
Three:

Some important considerations, however,
are not reflected in loss ratios. First, these
ratios are based on estimated future claims
losses and often are revised up or down
later. Second, this measure does not con-
sider investment income from sizable
reserves held against future losses.

Comparing actual losses paid to premium
income is another way to measure the in-

dustry's economic performance, and critics

of malpractice insurers prefer to cite these
figures. From 1977 through 1982, major
malpractice insurers earned net premiums
of $7.2 billion. Since 1977, they have paid
incurred losses of $1.7 billion. Insurers
maintain that the reserves they have built
up reflect appropriate actuarial estimates
of future liabilities, while critics cite in-
vestment income earned from these large
reserves.

What Are the Trends in
Medical Malpractice Premiums,
Claims, and Awards?

The number of malpractice claims {fre-
quency), the size of awards (severity}, and
the cost of insurance have increased
steadily. Some data, some possible ex-
planations, and some speculations on
future trends are presented here.

Frequency of Claims

After the deluge of claims in the mid-1970s,
their frequency declined briefly, from
24,240 in 1975 to 17,238 in 1978. In 1979,
however, frequency once again began to
rise rapidly. Physician-owned malpractice
insurers experienced an increase in claim
frequency from 12.17 cases per 100 physi-
cians in 1979 to 20.3 cases per 100 phy-
sicians in 1983. The St. Paul Company saw
hospital claims rise from 1.75 per 100 beds
in 1979 to 3.0 per 100 beds in 1983. The
figures vary greatly by provider specialty,

from state to state, and even within a state.
In 1978, for example, the state with the
most claims activity had 12 times the
claims frequency of the state with the least.

Size of Awards

Malpractice awards and settlements have
been increasing even more dramatically in
amount than in number. The St. Paul
Company has seen its average loss per
hospital claim, including allocated loss ex-
pense, grow from less than $5,000 in 1975
to more than $12,000 in 1983. Data com-
piled by the AMA from physician-owned
insurers show the average paid loss going
from $20,396 in 1979 to §72,243 in 1983.7



Although juries resolve only a small per-
centage of malpractice claims, jury awards
influence the level of settlements and give
patients and attorneys incentive to pursue
claims. According to one reporting service,
the average malpractice jury award grew
more than fivefold, from $166,165 in 1974
to $888,285 in 1983.% Only four jury awards
of $1 million or more were voluntarily
reported to the service in 1974, compared
with 70 in 1983. The size of malpractice
claims also varies greatly between states,
with a thirtyfold range between the most
and least litigious states.

Insurance Costs

The growth in average malpractice pre-
mium costs has been much more moderate
than the growth in frequency of claims or
size of awards. In just the past year,
however, indicators are that premiums
have jumped suddenly.

Between 1976 and 1983, average physician
premium expenses grew only 51 percent
{from $4,700 to $7,100)—well below the
nearly 100 percent increase in the Medical
Care Price Index for -ihis same period. Ac-
cording to the AMA, physicians’ average
malpractice premium expenses equaled
4.4 percent of gross income in 1976, and
3.7 percent in 1983. Recently, however, in-
surance rates have risen markedly. A New
York insurer received approval to raise
rates more than 50 percent. Many
physician-owned malpractice insurers in-
creased rates 10 to 39 percent in 1984,
with more increases expected in 1985.

Malpractice insurance rates for the higher-
risk specialties, such as surgery, obstetrics,
and anesthesiology, have gone up more
than for other specialties. The average rate
for obstetricians went from $8,300 in 1878
to $14,100 in 1983, and surgeons saw their
average rates increase from $7,187 to
$10,900. Rates for internists and general
practitioners rose from approximately
$2,400 to $4,400.

Insurance costs vary greatly by geographic
region. Average physician premiums for
physician-owned companies, for example,
ranged from $1,200 in Indiana to $12,500
in'New York, in 1984. Hospital premium
rates also vary widely. The St. Paul Com-
pany's data showed that 1984 hospital
premiums ranged from $378 per bed in
South Carolina to $2,178 per occupied bed
in Dade and Broward Counties of Florida.
Individual hospital rates differ according
to the institution’s actual malpractice
experience.

Explanations of the Trends

The growth in the number of claims, size
of awards, and costs of malpractice in-
surance has been attributed to many fac-
tors, some of which are difficult to
evaluate and control. They include:

Bl Rapid rises in health care costs,
which are reflected in damage
awards (between 1975 and 1983,
the Medical Care Price Index
nearly doubled);

B Rising expectations by patients
and jurors of success in medical
treatment;
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Figure 2: Comparative Trends
in Malpractice and Health Care Costs
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B Changes in health care
technology that have increased
the use of dangerous and in-
vasive treatments and diagnostic
procedures;

B Increased incidence of malprac-
tice claims for adverse birth-
related outcomes, which may
entail supporting a victim for an
entire life;

B Impaired doctor/patient com-
munication and trust resulting
from the increasing deperson-
alization of health care;

B Increased willingness to sue in
general and urbanization in par-
ticular, which explains much of
the difference in the frequency of
claims between areas;

B Liberalization of legal doctrine
governing malpractice; and

B Increased sophistication of
malpractice attorneys.

Future Prospects

Several factors may slow the rising costs of
the malpractice system ovér the next few
years. As the costs of malpractice continue
to rise, hospitals and other health care
organizations have a greater financial in-
centive to select their doctors carefully and
scrutinize their actions to avoid liability.
Risk management programs being intro-
duced in hospitals may help improve the
quality of care, prevent injuries, limit the
extent of harm, settle claims on a realistic
basis, and change patient expectations
through education and disclosure.

Much of the difficulty in determining
negligence results from wide variations in
medical practice and lack of consensus on
treatment standards. Current health care
cost containment efforts, however, may
bring more agreement on appropriate stan-
dards of care. The adoption of prospective
payment systems, especially the Medicare
diagnosis-related group (DRG] reimburse-
ment system, has increased attention to
cost-effectiveness. Utilization review
systems, such as Medicare's Peer Review
Organizations (PROJ, also may effect
greater agreement on medical standards.

Another factor that may help standardize
care and improve quality is the expansion
of health maintenance organizations
{HMOs), primary care networks, and pre-
ferred provider organizations. These
mechanisms often incorporate utilization
review, quality controls, and incentives to
avoid unnecessary care.

Although changes in organizational pat-
terns and incentives may improve quality
and better define the standard of care,
many doctors and others are concerned
that the DRG system and other ccst con-
tainment measures may result in a two-tier
system of care, exposing providers who
economize to the risk that courts will
penalize them for not adhering to higher
standards.
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Question
Four:

changes in patient attitudes and pro-
vider/patient relations, increased awareness
of possibilities for legal action, and other
factors could trigger more claims.

As already noted, however, evidence exists
that only a small percentage of negligent
medical injuries result in malpractice
claims. Thus, even if the incidence of in-
juries remains the same or declines,

What Are the Major Criticisms
of the Existing Medical
Malpractice System?

B The resolution of medical malprac-
tice claims is too slow. One-third
of all claims takes more than two
years to resolve. The injured
party often does not receive com-
pensation when it would be most

Critics of the system have a long list of
complaints. These criticisms are reviewed
here together with the responses of the
system's defenders.

B The system’s administrative costs

are excessive. Estimates are that
only 28 to 40 cents of each
premium dollar ultimately goes
to injured parties.? Administra-
tion, claims evaluation, and
litigation costs, including plaintiff
attorneys' contingent fees and
defense attorneys' hourly fees,
absorb more than half of each
premium dollar. Defenders of the
system believe that such costs
are worth incurring because of
the deterrence to malpractice
that the system achieves. Dr.
Patricia Danzon of Duke Univer-
sity argues, for example, that a
20 to 30 percent reduction in the
incidence of negligent injury
would justify the present cost of
the fault-based system.

helpful in repairing his injuries.
The present malpractice system
sometimes discourages early set-
tlement offers because that might
be interpreted as a sign that one's
case is weak. Defenders point
out, however, that it is not clear
that malpractice litigation is any
more drawn out than other in-
surance and legal disputes and
that defendants can avoid litiga-
tion costs through prompt, rea-
sonable settlement offers.

-



B Damage awards are often ex-

cessive. A small percentage of
cases account for the bulk of
dollar payouts. Many of these
and other awards are questioned
as larger than necessary to com-
pensate the patient. Damage
awards sometimes duplicate
amounts already reimbursed by
other sources, such as health or
disability insurance. Critics argue
that awards for pain and suffer-
ing and other forms of non-
economic loss are highly subjec-
tive, and that emotional appeals
result in awards that vary greatly
in otherwise similar cases.
Defenders argue that large
awards for noneconomic loss,
such as disfigurement or injuries
that confine the victim to a
wheelchair, are not inappropriate
and that a patient’'s own in-
surance should not reduce the
liability of a negligent provider.
Finally, defenders believe that
excluding or limiting these
damages would weaken the
system's deterrent effect.

The system encourages costly defen-
sive medicine and inhibits responst-
ble cost containment. Defensive
medicine consists of additional
diagnostic tests, treatment pro-
cedures, and administrative
costs, incurred primarily to im-
prove the provider's defense to a

possible future malpractice ac-
tion. It also may include avoiding
some high-risk or potentially
litigious patients and forgoing
desirable, but risky, procedures
out of a fear of litigation if suc-
cess is not achieved.

The most commonly quoted esti-
mate of the cost of defensive
medicine is $15.1 billion per
year. The AMA derived this
figure from its Socioeconomic
Monitoring System. In the
AMA's 1983 survey, 40.8 percent
of responding physicians said
they prescribed additional tests
out of concern about possible
lawsuits, 27.2 percent said they
provided additional treatment
procedures, 34.6 percent said
they do not accept certain types
of cases, and 31.4 percent said
they increased their fees because
of malpractice premium costs.??

Whatever the costs associated
with defensive medicine, not
everyone believes these costs are
unwarranted. Dr. Danzon points
out that “'some defensive medi-
cine is precisely the increased
care which the malpractice
system is intended to encour-
age.''!! She also notes that it is
not possible to distinguish defen-
sive medicine from the over-
utilization that results from the
economic incentives inherent in
fee-for-service medicine.

R g



13

Cuestion
Five:

B Malpractice insurance is over-
priced. Plaintiffs’ attorneys in
particular feel that the rising
costs of malpractice coverage are
more a problem with the in-
surance mechanism than with
the legal system. They make
three major points in arguing that
premiums are too high: a)
Premium income far exceeds
paid losses. From 1977 through
1982, insurers received net
premium income of $7.2 billion,
and reported loss and loss ex-
pense payments of $1.7 billion.
b} Premium rates fail to reflect
income from investment of in-
surers' sizable reserves. ¢} Ac-
tuarial estimates of malpractice
losses from claims not yet paid or
filed are too high.

The insurers and others who
disagree make the following
points: a) Premium increases and
large reserve amounts are neces-
sary to meet expected losses from
186,000 pending claims.!? b) Ac-
tuarial estimates are appropriate,
although subject to change. Esti-
mates of incurred losses since
1977 have been raised for some
years, lowered for others. c]
Malpractice insurers expect to pay
claims that exceed premium in-
come, and so they depend upon
investment income. d) Physician-
owned companies have experi-
enced similar premium increases
and have made similar actuarial
estimates, although they have no
incentive to earn large profits. e
Commerical insurance company
rates are competitive with those
of the bedpan mutuals.

What Were the Effects
of the Medical Malpractice

Reform Measures?

The perceived crisis of the mid-1970s
prompted state legislatures to enact many
reforms. These reforms were meant to en-
sure the availability of insurance, to
encourage settlements before trial, to limit
recoveries, to improve the quality of care,
and to alter the legal process.

State legislation was effective in solving
malpractice insurance availability prob-
lems, but the effect of tort reforms on
claims and recoveries is far less clear.
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Research on the effects of reforms has
been complicated by the difficulty of ac-
curately characterizing reforms. Not every
state reforming a specific element of
malpractice law made precisely the same
change. In addition, the complexity of
reforms, typically mixing many different
elements in one package, has hampered
researchers’ efforts to isolate the effect of
any single element. Finally, studies may
have been undertaken too early to assess
reforms; not only might reforms take time
to influence behavior, but also many pre-
reform claims continued in the system.

Economist Frank Sloan of Vanderbilt
University analyzed the reforms’ impact
on malpractice premiums. He concluded
that ''the empirical results of this study
give no indication that individual state
legislative actions, or actions taken collec-
tively, have had their intended effects on
premiums. The publicity resulting from
considerable legislative activity may have
made juries more aware of the cost conse-
quences of malpractice suits.”

Dr. Danzon analyzed malpractice claims
closed by almost all insurers in the mid- to
late 1970s. Her conclusions:

B Limits on the dollar amount of
awards, including caps and provi-
sions for periodic rather than
lump-sum payments, appeared to
cut average settlernents by 25 per-
cent, to raise the proportion of
cases dropped from 43 to 48 per-
cent, and to reduce slightly the
share of cases going to verdict.

M Relaxation of the ban on in-
troducing evidence of collateral
sources of compensation avail-
able to the plaintiff appeared to
reduce settlements, although the
statistical significance of this
finding was low.

B Limits on attorneys’ contingent
fees cut average settlements by 9
percent, somewhat raised the
number of cases dropped with-
out payment, and slightly re-
duced the percentage of cases
going to verdict.




Question
Six:

What Issues Should Legislators
Consider in Examining

Medical Malpractice?

Provider groups and malpractice insurers
are looking to state legislatures for addi-
tional changes in the malpractice system.
Plaintiffs' attorneys and others dispute the
need for change and seek different re-
forms. As legislators examine the malprac-
tice system and the wide range of reform
proposals, they will need to determine
whether changes are needed, whether ad-
justments should be made in the tort
system, or whether more fundamental
changes are called for.

As noted earlier, legislators should be
aware that the frequency and size of
malpractice claims and the affordability of
malpractice insurance vary greatly by state
and by region. There are also shortcom-
ings in malpractice data. Studies by the
federal government and the National
Association of Insurance Commissioners
{NAIC) in the 1970s have not been con-
tinued or expanded in the 1980s. Much of
the available data is proprietary and sup-
plied by interested parties. Data for a
specific state may be incomplete and in-
adequate as a basis for policymaking.

As legislators examine alternative ap-
proaches to the malpractice issue, they may
want to consider the following objectives:

B Assuring equitable patient redress
for negligent injury. The malprac-
tice system should not discourage
meritorious claims or encourage
inadequate compensation. Pa-
tients have few other ways to ef-
fectively register their grievances
about substandard care.

B Deterring negligent practice and im-

proving the quality of medical treat-
ment. This point is particularly
important because current health
care cost containment pressures
may encourage providers to in-
appropriately cut corners.
Controlling health care costs. In-
juries resulting from medical
malpractice are a significant cost
of medical care. Awarding repa-
rations for such injuries creates
no new costs but merely shifts to
providers and the public costs
that otherwise would be borne
privately. Making these costs ex-
plicit is not objectionable in
itself. On the other hand, shifting
costs through the tort system is
itself expensive. Moreover, by in-
hibiting responsible economizing
and encouraging wasteful defen-
sive medicine, the tort system
may add to the overall cost of
health care.

Promoting reasonable expectations.
Medical malpractice suits are ap-
propriate only in cases where
negligence by providers results in
patient injury. Medical care is an
inherently risky activity and all
undesirable treatment outcomes
cannot be made compensable.
The standard of care used in
judging provider negligence
should not curb reasonable econ-
omizing efforts, stifle innovation,
or encourage inefficient treat-
ment practices.




Question
Seven:

Assuring consumer access to needed
care. The increasing cost of
malpractice insurance for pro-
viders undertaking high-risk ac-
tivities has caused those in some
geographic areas to leave certain
activities or retire early. In a few
places, patient access to services
le.g., obstetrics) is being curtailed.

B  Encouraging timely resolution of
suits. The length of time involved
in settling malpractice cases fuels
costs, inconveniences providers
and patients, and saddles in-

surance companies with uncer-
tainties about future claims.
Discouraging nonmeritorious
lawsuits. Competent doctors
deserve to have their reputations
protected from adverse publicity
caused by nonmeritorious suits.
Developing legislation that can
withstand legal challenges. As
noted later, state courts found a
number of malpractice reforms
passed in the 1970s unconstitu-
tional. Great care needs to be
taken in drafting new reforms.

How Can States Encourage Claims
Resolution Without Trial?

Pretrial screening panels and arbitration
are reforms that can speed resolution of
disputes and limit litigation costs. Unlike
pretrial screening panels, arbitration is an
alternative designed to replace the judicial
system altogether.

Pretrial Panels

Currently operating in 23 states, such
panels encourage early settiements and
weed out frivolous claims. In many states,
the panel must review a claim before the
action can be tried in court. Panels usually
consist of physicians, lawyers, and public
members. Decisions by pretrial screening
panels are nonbinding. Panel decisions are
admissible in court in some states and in-
admissible in others.

In Florida, Illinois, Missouri, and Penn-
sylvania, state courts have invalidated
pretrial panels on the grounds they unduly
impeded access to courts and a jury trial.
were arbitrary and capricious in their
operation, or violated equal protection
guarantees by treating medical malpractice
differently from other negligence actions.

Proponents of panels argue that they not
only will weed out less meritorious claims
and encourage early out-of-court settle-
ments but also will lessen the cost of litiza-
tion. Opponents believe that panels may in-
crease costs by requiring an additional level
of litigation {before the panell, that provider
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representation on some state panels intro-
duces a bias against claimants, and that
panels whose decisions are admissible in
court should not be conducted under dif-
ferent evidentiary and procedural rules.

Arbitration

Unlike screening panels, arbitration may
provide a total substitute for a court pro-
ceeding—although substantive tort rules
still govern. State law may permit patients
and health care providers to agree in
writing to submit a malpractice claim to
binding arbitration and thus to have the
issues of liability and damages resolved by
mutually acceptable arbitrators rather than
by a jury. Because some courts historically
refused to enforce agreements to replace
courts with arbitrators, most legislatures
have passed arbitration acts.

Eleven states have statutes specifically
allowing arbitration of medical liability
cases. Such statutes generally provide that
patients who do not sign an arbitration
agreement may not be denied treatment or
otherwise discriminated against. It is also
common to allow a revocation period (usu-
ally 30 to 60 days after treatment) in which
a patient may rescind the agreement.

In Michigan, institutional providers are re-
quired to offer all patients a voluntary
agreement to arbitrate any future disputes.
A booklet explaining the arbitration statute
and process must be given to a patient
along with the agreement. Arbitration
panels include a public member, an at-
torney, and a health care provider of the
same specialty as the defendant. Hearings

are not open to the general public. Deci-
sions are binding on all parties involved,
and only in cases where there is alleged
unfairness or bias of the arbitrators is an
appeal available. The claimant is not re-
sponsible for the costs of the-arbitration
proceedings. The Michigan act has been
upheld by the state supreme court.

Proponents of binding arbitration argue
that expert arbitrators are better than
juries at dealing with the complexities of
medical treatment, law, and damages, and
that results are therefore more predictable
and equitable. They also believe that
through this process claims may be re-
solved more promptly than in the court
system and that lessened formality and
reduced likelihood of appeals will reduce
litigation costs. Finally, arbitration pro-
vides confidentiality for the parties.

Opponents of binding arbitration argue
that individuals may be unaware of the
meaning of the arbitration agreement theyv
sign and the arbitration mayv be prejudiced
against the plaintiff because the panel in-
cludes a provider. Critics also point out
that the plaintiff forfeits his right to a jury
trial and to appeal the panel's decision.
Finally, they believe that plaintiffs mav
not be adequately compensated for their
injuries, since panel awards tend to be
lower than jury awards.
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Table 1:

Tort Reform Provisions

Ad Damnum 1
Arbitration 1
Attorney Fees 1 111 111 2
Awarding Costs 1 1
Collateral Source 2 1 112
Expert Witness 1)1
Limits on Liability 1 2
Patient Compensation Fund 2 2
Periodic Payment 2 1)1
Pre-Trial Screening Panel 2 113 2
Res Ipsa Loquitur 1 111
Statute of Limitations 1 112 1]1 2
Special Statute of

Limitations for Minors 1 111 1 2
Standards of Care 1 111
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1

112
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Key:

2. Provision found constitutional by highest state court.

1. Provision exists.

3. Provision found unconstitutional by highest state court.

Notes:

This chart does not include all of the court rules that affect these provisions.

Chart reflects state actions through 1983.

, Department of State Legislation. Chicago, November 1934.

Reproduced by permission, with modifications by NCSL.

Data source: AMA Division of Legislative Activities
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What Can States Do to Limit
the Extent of Provider Liability?

In the 1970s, several state legislatures acted
to reduce awards and settlements in medi-
cal liability cases by limiting specific types
of damages, placing caps on total recover-
ies, changing the rules on collateral sources,
and providing for periodic payment of dam-
ages. A few states established state patient
compensation funds to cover liability in ex-
cess of some specific dollar amount.

Limits on Specific Types of Damages
Some states, such as California, Louisiana,
New Mexico, Ohio, South Dakota, and
Texas, have enacted limits on the amounts
recoverable for noneconomic losses such
as pain and suffering, disfigurement, and
impairment of the quality of life. The most
common recovery limit is $500,000, al-
though California has a $250,000 limit,
and Ohio a $200,000 limit.

In 1980, the New Hampshire Supreme
Court found unconstitutional a $250,000
limit on noneconomic loss, saying that '‘it
is only the award above the out-of-pocket
loss that is available to compensate in
some way for the pain, suffering, physical
impairment or disfigurement that the vic-
tim must endure until death.” The court
also felt that treating a malpractice tort dif-
ferently from other torts violated equal
protection under the law. The California
Supreme Court, however, recently upheld
that state’s limit.

Proponents of limits on specific types of
damages argue that noneconomic damages
are subjective, resulting in widely-differing
awards in similar situations. Therefore,
they argue, limits will provide more equity
between awards as well as reduce mal-
practice premiums.

Opponents contend that it is inequitable to
treat malpractice torts differently from
other torts and that limits will prevent
some victims from receiving fair compen-
sation, especially for legitimate pain, suf-
fering, and disfigurement.

Caps on Total Recoveries

Indiana, Nebraska, and Virginia have
placed caps on the total recovery amount
that malpractice victims may receive. In-
diana's limit is $500,000, while Virginia's
and Nebraska's is §1 million.

Illinois and North Dakota have ruled caps
on total recoveries unconstitutional. The
Illinois Supreme Court found this limit ar-
bitrary and in violation of a state constitu-
tional ban on "‘special laws’" when a
general law can be made applicable. The
court said there was no societal "quid pro
quo’’ whereby the loss of recovery poten-
tial for some victims was offset by lower
insurance premiums and medical care
costs for all citizens. The North Dakota
Supreme Court held that the limit on
recovery did not promote the legislative
purposes of assuring the availability of
medical services at reasonable costs and
encouraging physicians to remain in prac-
tice, and that the limitation violated the
state's equal protection clause.
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Courts in Indiana and Nebraska have up-
held the limits, ruling that they do serve a
broad societal purpose, namely to ensure
availability of liability insurance, and
hence of all health care services, ''to the
benefit of the entire community including
the badly injured plaintiff."”

Proponents of caps believe that they would
reduce costs to benefit all consumers and
make insurance rating somewhat easier.
Opponents argue that caps result in some
consumers being unable to meet medical
and living expenses and shift costs from the
negligent party to the victim.

Changes in the Collateral Source Rule
The traditional collateral source rule in
medical malpractice and other tort cases
forbids evidence that the plaintiff has
received compensation from other sources,
such as health insurance. Thus, a patient
may receive compensation from more than
one source for a single element of loss,
such as medical expenses. Twenty states
have modified the rule either by allowing
evidence of collateral payment to be con-
sidered in setting a malpractice award or
by requiring that payments be deducted
from awards. Such changes have met with
judicial approval except in New Hamp-
shire, North Dakota, and Pennsylvania,
where courts accepted the argument that it
is unreasonable to single out malpractice
cases for special reduction of personal in-
jury awards. A New Hampshire decision
said this provision “arbitrarily and
unreasonably discriminated in favor of the
class of health care providers.”

Those who agree that collateral source
evidence should be permitted feel that this
will prevent double compensation ‘and free
up insurance resources to cover other losses
or to cut prices. Opponents of revealing col-
lateral sources argue that victims of
malpractice should not be penalized
because they have purchased insurance,
that collateral sources are not designed to
compensate for negligence, and that in-
surance companies may have subrogation
rights. Finally, they feel this change in the
rule may weaken deterrence.

Periodic Payment of Damages
Traditionally, settlements in medical
malpractice cases have been awarded in
lump sums. Most states allow periodic
payments only under court mandate or by
arrangement of all parties; most plaintiffs
{and their lawyers) want full payment
immediately.

Sixteen states by statute allow structured
awards—damages paid in installments
throughout the plaintiff's period of
disability, up to a lifetime. The frequency
of installments varies and may be discre-
tionary with a supervising court.

Courts in California and Wisconsin have
upheld structured payments, saying that
malpractice victims benefit from assured
availability of funds to meet future
medical and other needs. New Hampshire
and North Dakota courts, to the contrary.
saw these provisions as violations of equal
protection guarantees.
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Question
Nine: -

Proponents of periodic payments argue that
they eliminate speculation on future medi-
cal care and earnings while guaranteeing
necessary funds. They also eliminate wind-
falls to the heirs of plaintiffs who die earlier
than a judgment anticipated. Advocates also
expect lower overall payouts.

Opponents argue that periodic payments
involve higher administrative and court
costs and that malpractice victims should
get the use of and interest from settle-
ments; the victim, not those liable or the
court, should benefit from control of settle-
ment amounts.

Patient Compensation Funds

These are state-sponsored excess liability
funds, usually paid for by assessments on
providers, liability insurers, and some-
times by state general revenues. Patient

compensation funds generally require
covered providers to carry malpractice in-
surance for losses up to $100,000;-set-
tlements above this amount are paid for
out of the fund. Patient compensation
funds in Indiana and Nebraska are cou-
pled with caps on the total recovery
amount malpractice victims may receive.

Proponents of patient compensation funds
argue that they help ensure insurance
availability by making it easier for insurers
to estimate liability since the maximum
cost per claim is capped. Opponents point
out that if providers are assessed to pay
for the fund, there is little or no reduction
in malpractice insurance costs. They also
cite the large deficits facing patient com-
pensation funds in several states, where
assessments have been inadequate to cover
fund liabilities. )

What Other Reforms of the Tort
System Might States Consider?

Statutes of Limitations

Statutes of limitations define the time
period within which medical liability ac-
tions must be commenced. A typical law
might allow a lawsuit to be filed up to
three years after the injury occurred or
within one year after the injury’s late
discovery. Twenty-three states have
adopted such statutes of repose specifically
for malpractice actions, thus shortening
the long tail of malpractice claims. Special
provision usually is made for situations

where the injury could not have been
discovered, such as where a foreign object
was left in the body or where the injury
was fraudulently concealed.

A separate issue is the appropriate period of
limitation applicable to minors. Some states
provide that the limitation period does not

begin to run until the minor reaches the age
of majority, but others have enacted shorter
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limits. Although court decisions usually
have upheld statutes of limitations, special
statutes for minors have been thrown out in
three states as violations of minors’' due
process rights.

Proponents of shorter limitation periods
argue that they will help ensure that perti-
nent evidence and witnesses are available,
will allow insurers to better estimate
awards and claims, and will protect pro-
viders against changes in legal doctrine
and the risk of being judged on the basis
of new medical knowledge. Opponents
argue that very few claims are filed late
and that injuries or the existence of
negligence sometimes are not immediately
discoverable.

The Legal Standard of Care
The legal standard of care is the law's
measure of acceptable practice. In order to
prove malpractice, this basic level of ac-
countability must be established. Although
" the standard of care may be defined gener-
ally by statute or judicial decision, it must
be established in more specific terms in
each case. The applicable standard usually
is drawn from observation of custome~y
practice and that usually is established by
expert testimony.

Eighteen states have statutes establishing a
medical standard of care. Some of the
issues involved in defining that standard
include:

Bl Should physicians adhere to a
local, state, or national standard
of care? Should the standards of a
similar locality be relevant?

Should adherence to prevailing
standards be absolutely required?
Or should good faith deviations
from customary standards be
permitted?

Should cost concerns enter into
the definition of the appropriate
standard of care?

Qualifications of Expert Witnesses
Ten states have established qualifications
for the use of expert witnesses in medical
malpractice actions. The following are
some of the issues concerning expert
witnesses:

M Should it be necessary that an ex-
pert witness practice in the
defendant’'s medical specialty?

Should states require that expert
witnesses be familiar with the
standard of care in the particular
locality? (Concern frequently is
expressed about the so-called
"'conspiracy of silence’’ that
makes it difficult for some plain-
tiffs to find a physician willing to
testify against a peer.}

O Should legislatures or the courts
determine witnesses’ qualifica-
tions?

B Should provision be made for
calling impartial experts to sup-
plement the testimony of the par-
ties' possibly biased experts?
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Question
Ten:

Informed Consent

The doctrine of informed consent requires
physicians to inform patients of the risks
of treatment procedures, alternative
treatments and their risks, and to obtain
the patient’s consent to the agreed-upon
treatment. If a physician does not do this,
he may be liable for adverse results. A
physician need not inform a patient of
commonly known or unforeseeable risks,
or medical emergency procedure risks.

Because of the amorphous nature of in-
formed consent doctrine, it is subject to
varying applications. Some states have at-
tempted to clarify and limit this aspect of
tort law by requiring evaluation based on
the ''same or similar community" rule or
by using a test of reasonableness. Also,
doctors sometimes require written proof of
informed consent to protect themselves
from lawsuits. Some states consider writ-
ten proof of informed consent conclusive
or presumptive, but subject to rebuttal.

What Other Actions Have
Legislatures Taken That Affect
the Malpractice System?

Attorney Fee Regulation

Some states regulate the contingent fee ar-
rangements of attorneys representing pa-
tients.in medical malpractice cases. Several
approaches have been used. California,
Delaware, and New York use a sliding fee
scale. The maximum fee percentage de-
creases as the amount of the award in-
creases. Delaware allows 35 percent of the
first $100,000; 25 percent of the next
$100,000; and 10 percent of the balance.

In nine states, the court must review all
fees and may approve only ''reasonable
fees.”” In Tennessee, a reasonable fee may
not exceed one-third of the award. Statutes
in Indiana, Oregon, and Utah state that the
plaintiff's attorney fees may not exceed a
certain percentage of the amount awarded.

Florida's statute authorizes courts to award
a ''reasonable’’ attorney's fee in medical
malpractice cases. To discourage weak
cases and promote settlements, however,
Florida makes the losing party liable for
the winner's legal fees. This loser-pays-all
rule is unique in U.S. tort-law and resem-
bles the British approa-h.

Courts in California, Indiana, and
Nebraska have upheld limitations on at-
torney fees. The limitations were deemed
to be reasonable and logically related to
the state goal of holding down health care
costs. The New Hampshire and Pennsyl-
vania supreme courts, however, have de-
clared such fee limits to be unconstitu-
tional. The limits were found to violate
equal protection guarantees and indirectly
to interfere iwith the right to trial by jury.




Proponents of attorney fee regulation argue
that it ensures that reasonable amounts go
to the injured plaintiff without denying at-
torneys fair compensation. They believe
that regulation will encourage earlier set-
tlements by removing incentives to pursue
jury verdicts with potentially larger awards
and therefore larger fees. They also expect
that fee limits will reduce lawyers’ incen-
tives to take cases that have doubtful merits
but hold hope for a huge recovery.

Opponents of fee regulation argue that con-
tingent fees are not meant solely as
reasonable compensation for work on a
particular case but also must cover the
costs of unsuccessful cases. They also argue
that, on average, plaintiffs’ lawyers earn no
more than defense lawyers. Moreover, they
observe, if regulation actually lowers
previous fees, it will discourage lawyers
from taking smaller and harder-to-prove,
but meritorious cases. Finally, an official
contingent fee statute also could discourage
price competition among lawyers as all
adopt the official schedule of maximum
fees as the minimum. In general, defenders
of the contingent fee system argue that it
facilitates access to the legal system and
provides a strong incentive for lawyers not
to pursue doubtful cases.

Malpractice Insurance Data Collection
Several states require insurance companies
and self-insurers to submit basic informa-
tion on their malpractice experience. This
information can give a better und.rstand-
ing of the frequency and severity »f claims
and the adequacy of premiums .. well as
provide feedback on the effec* - © znacizd
legislation.

For example, a 1985 Washington law re-
quires submission of insurance data for
physicians, surgeons, hospitals, and other
health care professions and facilities.
Malpractice insurers must submit data
concerning claims, settlements, premiums,
investment income, reserves, and esti-
mates of incurred claims.

Improved Discipline

of Negligent Providers

Improved state discipline of physicians
might reduce the incidence of malpractice
and hence of claims and premiums. A
few negligent providers may cause dispro-
portionate problems. A 1977 study by the
Washington State Medical Disciplinary
Board found that physicians who had
been subject to previous disciplinary
review presented more than 10 times the
risk of malpractice claims presented by a
control group.

Because physicians with bad experiences
tend to move their practices. a need exists
for coordination across stai> lin2s. The
AMA has recognized this need and is noti-
fying state licensing boards of adverse
actions agzinst a physician licensed in
several states.

State legislztures can affect medical
discipline by:

B Expanding immunity from civil
actions for members of medical
review committees, witnesses, in-
vestigators, and proceeding
reporters;
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QOuestion
Eleven:

B Requiring reports of malpractice
claims filed against a facility;

B Requiring medical facilities to
report disciplinary actions against
providers; and

Expanding medical disciplinary
boards’ access to facility and pa-
tient records needed to investigate
allegations of negligence.

Reviewing the Operation of State
Malpractice Insurance Mechanisms
States established several mechanisms in
the 1970s to help ensure the availability of
malpractice insurance. Some examples are
patient compensation funds, joint under-

writing authorities, and reinsurance funds.
Recently, many of these funds have had
major problems. New Jersey, whose fund
was disbanded, has an estimated deficit of
$42 million. Florida's fund went bankrupt
in 1984, largely as a result of a few large
awards. And Wisconsin has a projected
1985 deficit of $48 million.

Legislators may want to review the opera-
tion of these insurance mechanisms to
ensure that they are actuarially sound.
Kansas, for example, has authorized its in-
surance comimissioner to increase sur-
charges on insurance companies to ensure
the soundness of the state's patient com-
pensation fund.

What New, Untried Proposals
Have Been Made Regarding
Medical Malpractice?

A number of innovative proposals to
revise or revamp the existing malpractice
system have been made. These proposals
include corporate liability for malpractice,
scheduled damage awards, experience
rating of physician malpractice premiums,
a no-fault approach, and patient/provider
contracts. No state has enacted any of
these proposals as yet, but some of them
are under study.

Corporate Liability

and Risk Management

Physicians were once considered wholly
independent contractors, not subject to
hospital control. Today, the trend of case
law is to hold the hospital liable to injured
patients for negligence in selecting physi-
cians or in monitoring their performance.

Proposals for hospital liability differ.
Some would have hospitals share liability
with the physician, while others would
assign liability solely to the hospital.
Under sole hospital liability, patients
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would bring suit against the hospital, and
it would purchase insurance to cover
malpractice actions against physicians
with staff privileges. These approaches
presumably would strengthen hospital
review of physician actions and efforts to
revoke or curtail staff privileges. This
development would mesh with the new
emphasis on hospital review of physician
actions brought about by Medicare’s
DRG-based reimbursement system and
hospital risk management programs.

Proponents of hospital liability argue that
it is best to impose liability at the point
where quality of health care can best be
monitored. Eighty percent of all malprac-
tice claims and almost all settlements over
$100,000 arise out of events that occur in
hospitals. Advocates argue that corporate
liability would simplify malpractice ac-
tions and that concentrating insurance
coverage at this level would produce econ-
omies of scale.

Opponents believe that hospitals do not
have sufficient control of providers to
assume this respcusibility. In addition,
critics fear that, if hospitals should assume
such control, there would be a serious loss
of professional independence and of the
physician’s direct accountability and
responsibility to the individual patient.
They also believe that a hospital might be
better able to cover up negligence and
""stonewall'"- patients if physicians were
brought under hospital control.

Scheduled Damage Awards

Dr. Danzon recommends that malpractice
damage awards be based on pre--
established schedules, just as injuries are
handled for some other coverages, in-
cluding workmen's compensation. Benefits
for economic loss would follow a schedule
based on age and severity of injury rather
than being determined on a case-by-case
basis. Pain and suffering damages would
be eliminated with the exception of
modest, fixed payments for permanently
disabling injuries.

Proponents of this approach insist that
eliminating most disputes over the extent
of loss would save litigation costs while
improving overall patient compensation
and eliminating disparities in outcomes.
Opponents point out that administrative
difficulties in determining severity of in-
jury and compensation levels would re-
main. Moreover, such award schedules
would tend to become outdated and thus
undercompensate victims. Finally, settle-
ment amounts under this system may be
inadequate to allow patients to purchase
new health care technologies that may bet-
ter repair their injuries.

Experience Rating

Although most hospitals and HMOs pay
premiums based on their malpractice ex-
perience, physicians—even groups of
physicians—pay a rate based only on loca-
tion, specialty, and operative procedures
performed. Thus, a doctor with poorer
than average malpractice experience does
not pay more for liability insurance than,
for example, a doctor with no malpractice
suits brought against him.
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Some experts believe that requiring such
experience rating would improve quality
incentives. Opponents of experience rating
point out that insurers have not moved in
this direction partly because of the dif-
ficulty of translating experience into an
actual rating system. In addition, because
insurers usually can settle a claim without
a physician's permission, they could in-
crease his premiums despite the lack of a
legal finding of negligence.

No-Fault Proposals

Some reformers would replace today's
malpractice system in whole or in part by
introducing some type of ‘‘no-fault’ ap-
proach. Like arbitration, no-fault might be
tried on a voluntary basis rather than
legislated as an across-the-board solution.
Legislatures might consider how they
could encourage private experimentation
with these new ideas.

The more serious no-fault proposals stop
short of making providers and their in-
surers pay for every adverse outcome of
medical care. Rather, the idea is to limit
the number of cases in which fault would
be the dominant issue, requiring exten-
sive claims evaluation and use of the legal
process.

One proposal would provide automatic
payment of prescribed amounts {presum-
ably excluding noneconomic losses) for
adverse outcomes appearing on a list of
“"designated compensable events.”” For out-
comes not on this list, the patient would
be free to bring an action under traditional

tort principles. The list, however, would
incorporate many of the injuries that are
currently the subject of tort claims, and
these would be paid without reference to
provider fault in the particular circum-
stances. Providers’ incentives to avoid
injuries could be maintained through ex-
perience rating of premiums for no-fault
insurance coverage. Such a system would
pay many more claims than the prevailing
system but might not cost appreciably
more if administrative costs and compen-
sation amounts were less. :

A somewhat different no-fault approach
has been proposed by Professor Jeffrey
O'Connell, coauthor of early proposals for
no-fault auto insurance. He suggests that
providers get their insurers to make a pre-
accident commitment to make prompt
post-accident offers to pay victims' net
economic losses. This offer, which would
be made irrespective of fault, would be
conditioned on the victim's release of his
malpractice claims. This approach leaves
the fault-based tort system in place but is
designed to produce more prompt, fair set-

- tlernents than are being reached today.

O’Connell bets that few injured persons
would sue if such an offer were made.

Proponents of no-fault approaches argue
that they would provide fair and prompt
compensation to more injured persons and
would redirect to victims money that is
now spent on lawyers’ fees. They also
believe that no-fault compensation could
be designed to preserve deterrence of
negligent practice and even to improve the
quality of health care by giving providers
direct feedback on how their experience
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compares with that of others. They also
see opportunities to improve trust between
doctors and patients by reducing the ne-
cessity for assigning blame. The apparent
high cost of compensating people for more
injuries is deceptive, they say, because pa-
tients already bear these costs; the social
costs would be less, advocates allege,
because of the administrative cost savings
and improved deterrence.

Opponents fear that a no-fault system
would allow more awards because most
injuries currently do not result in lawsuits;
therefore, the no-fault system might be
more costly than the tort system. They
also doubt that litigation costs could be
avoided in a no-fault system, observing
that workers' compensation is a highly
litigious area even though fault is not an
issue. They also fear that a no-fault system
would reduce deterrence by reducing pay-
outs and the stigma associated with tort
liability.

Reform Through Private Contract

An emerging idea is that medical malprac-
tice reform might be undertaken, not
through legislation, but by the private sec-
tor through contractual agreements under
which patients accept limitations on their
tort rights in exchange for compensating
benefits. Most prominently advanced by
Duke University law professor Clark
Havighurst, this proposal envisions con-
sumers agreeing to such changes as binding
arbitration; various limits on potential

recoveries; alterations in the applicable
legal standard of care; surrender of their
right to sue for any but gross negligence;
and no-fault rather than tort-based compen-
sation for designated compensable events.

The benefits to consumers who surrender
some of their tort rights might include
reduced costs for their medical care,
which would reflect cutbacks in inap-
propriate defensive medicine and lower
malpractice premiums and litigation costs.
Under some arrangements, consumers
might gain assurance of prompter, more
certain payment for certain injuries.

Critics of malpractice reform by private
contracts doubt that courts will enforce
them and that consumers are able to make
sound judgments on these issues.

In the past, court decisions have struck
down contractual arrangements surrender-
ing patients’ malpractice rights in the
following circumstances:

Where consumer consent s
deemed not to have been freely
given—for example, where the
patient was coerced or unaware
of the restriction in question:

E  Where public policy was
violated—for example, where an
exculpatory clause undercut a
statutory requirement that a pro-
fessional be liable for his torts; or

E Where the contract was unfair on
its face—for example, where it
amounted to a total surrender
rather than a reasonable modifica-
tion of the patient’s right to sue.
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Ouestion
Twelve:

It appears that, although courts can and
do protect against provider overreaching
in such contracts, there may be room for
reasonable reforms to be adopted in this
fashion.

Courts are most likely to uphold contracts
limiting patients’ tort rights in the follow-
ing circumstances:

B Where the agreement is expressly
authorized by statute—for exam-
ple, where a state expressly
allows arbitration of malpractice
claims;

Where the agreement was
negotiated at arm's length by a
sophisticated entity bargaining on

behalf of consumers—as in the
case of an employer's group
health benefits plan; or’

Where the agreement appears fair
on its face—for example, where
the restriction seems reasonable
and there is reason to believe that
both sides made concessions.

Because courts still may be hostile to con-
tracts that change tort rules, legislators
should consider whether legislation is
needed or desirable to facilitate private
reforms. Such legislation might simply in-
dicate that courts should not refuse to en-
force agreements for this purpose [other
than pure exculpatory clauses), or it might
expressly authorize specific agreements.

What Is the Federal
Government Doing?

Two major proposals at the national level
are of interest to state lawmakers. H.R.
5400, sponsored in 1984 by Congressmen
Henson Moore {La.) and Richard Gephardt
{Mo.), would preempt state malpractice
laws in cases concerning services provided
through Medicare, Medicaid, and other
federally funded programs. States would
have several years to establish an alter-
native medical liability system conforming
to the bill's requirements to avoid pre-
emption. This bill would give providers

the right to foreclose a patient's right to
sue in tort by promptly offering to pay his
net economic loss. The Moore-Gephardt
proposal is being revised for reintroduc-
tion in this session.

The AMA has called for a different
federal initiative. This proposal would
leave the fault system intact and would
"'provide monetary and other incentives
for states to pass specified tort and
judicial reform legislation.”” The specific
reforms, not yet outlined in detail, would
concern ‘'refining the way in which dam-
ages are awarded'’ and "'improving the
liability resolution system."
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The National Conference of State Legisla-
tures is the official representative of the
nation’s 7,461 state legislators and their
staffs. It is the only national legislative
organization governed and funded directly
by the states.

NCSL was created in January 1975 from
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served or represented state legislatures.
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tiveness of state legislatures;
B To foster interstate communica-
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H To assure state legislatures a
strong, cohesive voice in the fed-
eral system.
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quarters in Denver, Colorado, and an
Office of State-Federal Relations in
Washington, D.C.
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established in 1982 to provide a forum for
the exchange of views between state legis-
lators and the private sector, and to sup-
port the programs and objectives of the
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The Series on State Health
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What Legislators Need to Know is a series of
booklets on state health policy issues
prepared for legislators. What Legislators
Need to Know About Medical Malpractice is
the second in this series. The first booklet
examined the issue of uncompensated hos-
pital care. Booklets may be ordered from:
Marketing, National Conference of State
Legislatures, 1125 Seventeenth Street,
Suite 1500, Denver, Colorado 80202,
303/292-6600.
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National Conference of State Legislatures

Earl S. Mackey, Exccutive Director

Headquarters Office

1125 Seventeenth Strcet, Suite 1500
Denver, Colorado 80202
303/292-6600

Office of State-Federal Relations

444 North Capitol Street, N.W., Suite 203
Washington, D.C. 20001

202/624-3400
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" Kaneas Practitioners by Speclalt,y' by County

Physicians Family Surg/ Other
No surgery/ Prac./ Emerg. Surg/ Surg/ Cardio- Surg/ Surg/ Surg. Other
County(Population) Minor aurg. GP Med. Urol. Anesth. Plastlic vaac. Ob/Gyn Neur. Spec. Spec. TOTAL
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Allen (16,100) 1 0 o o o o 0 o 1 0 .

Anderason (8,900) (0] 7 4] [} 0 o (o] o (o] (o] o 7 ;
Atchison (18,000) 3 11 o 0 0 0 o 1 o 3 0 18 Q N
Barber (7,200) 1 6 o 0 1 0 o 0 0 0 o 8 )
Barton (33,100) 11 17 2 0 1 o 0 2 0 s 2 40 Q « §
Bourbon (15,900) 6 12 0 o o} o o} 3 o 4 3 28 N \
Brown (11,700) o 6 o o o o 0 0 ) o o 6 \ X
Butler (47,100) 4 17 2 0 0 0 o 1 o 4 0 28 \
Chase (3,300) o 2 0 o o 0 0 0 0 o o) 2 Q
Chautauqua ($,000) o 4 o} [0} 0 [0 [0} 0 0 o 0 q N %
Cherokee (22,300) o 12 o 0 0 o o o 0 1 o 13 INC
Cheyenne (3,700) 0 2 [} o) ] o o] o 0 o) o 2 D
Clark (2,700) o 2 0 o 0 0 0 o) o o 0 2 3
Clay (9,600) ] 7 (¢] o o o o 0 o) 2 o 8

Cloud (12,100) 6 10 0 0 o) o o o o 2 1 19

Coffey (10,000) 1 2 o o o 0 o) 0 0 o] 1 q

Comanche (2,600) o 1 o o o 0 o o o o o 1

Cowley (37,300) 8 27 1 o () o o 2 o s o 43

Crawford (38,000) 11 14 (o] 0 1 0 (o] 1 [0} S 1 33

Decatur (4,600) 0 4 o o o ° o o 0 1 o s

Dickinason (20,000) 1 9 0 0 o (o) o) o () 2 0 12

Doniphan (9,100) o s o o) o o o o 0 o o s

DPouglas (69, 800) 27 41 o] 0 2 o 0 8 o) 10 3 91

Edwarda (4,100) o 3 o ) o (o) o o o 0 0 3

Elk (3,700) o 1 o o o 0 o 0 o ) o 1

Ellia (28,400) 20 11 1 o 3 o o 2 o 9 3 49

Ellsworth (6,400) o 4 o 0 o 0 0 o o) 0 o 4

Finney (28,800) 9 13 1 o o 0 o ' ' 0 7 2 a3

Ford (26,200) 10 13 2 o (o) o 0 2 o 6 1 a4

Franklin (22, 300) o 11 o o 0 0 o 0 o 1 [ 12

Geary (29,400) q 15 2 1 0 o o) 3 o 2 1 28

Gove (3,700) o 1 ) 0 o o) o o o 0 0 1

Graham (4,200) o 1 0 0 o 0 (e] o] o 1 0 2

Grant (6,800) 0 3 o o o o . 0 1 o 0 o q

Gray (5,300) 0 o o o 0 o o o o 0 o o

Greeley (1,900) o 2 0 0 0 o o 0 o o ) 2 .

Gi. +nwood (8,700) 0 s o 0 o o o o 0 1 0 6

Hamilton (2,500) 0 1 o o o o 0 o o ) (] 1

Harper (7,800) 1 8 0 0 0 o o 0 o o o 9

Harvey (31,000) 32 19 e] o 1 o] 1 s o 13 1 72

Haskell (3,900) o 3 0 o o o 0 0 0 o 0 3

Hodgeman (2, 300) ] 2 0 (o] 0 0 0 0 (o] o o] 2

Jackson (11,500) o) 3 o o o ) o o 0 o o 3

Jefferson (15,900) o a o 0 o o o o o) 0 0 8

Jewell (S5,000) o 2 (o) o o) 0 o o) o 0 o 2

Johnson (296,400) 168 119 14 o 15 5 1 30 2 39 13 406

Kearny (3,800) 0 2 o o 0 o o o o o ) 2

Kingman (9,100) 1 4 0 o) o o o o 0 o o 5

Kiowa (4,000) 0 3 0 o o 0 o o o 0 o 3

Labette (25,700) 9 16 o o 2 o o 1 o 3 0 31

Lane (2,500) o) 3 o o o o o o) 1) o o 3

Leavenworth (S8,200) 24 29 2 0 2 o) o 2 o) 10 1 70

Kanesas Legialative Resmearch Department Page 1 09-0ct-85



Kansas Practitionera by Specialty by County

Phyaiciana
No aurgery/
County(Population) Minor surg.

Lincoln (3,900)

Linn (8,300)

Logan (3,500)

Lyon (37,700)

Marion (13,400)

Narashall (13,100)

McPherson (27,600)

Meade (4,700)

Miamil (22,200)

Hitchell (7,900)

NMontgomery (42,300)

Norrias (6,300)

Morton (3,500)

Nemahs (11,200)

Neosho (19,500)

Neaa (4,700)

Norton (6,600)

Osage (16,100)

Oaborne (S$,700)

Ottawa (5,900)

Pawnee (8,300)

Phillips (7,300)

Pottawatomie (15,700)

Pratt (11,100)

Rawlins (4,000)

Reno (64,900) 2
Republic (7,200)
Rice (11,700)
Riley (63,300)
Rooka (7,000)
Rush (4,500)
Russell (9,300)
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Saline (50,200) 3
Scott (5,900)

Sedgwichk (381,500) 27
Seward (18,100)

Shawnee (159,000) . 23

Sheridan (3,500)
Sherman (7,500)
Smith (5,700)
Stafford (5,900)
Stanton (2,400)
Stevena (4,800)
Sumner (25,400)
Thomas (9,000)
Trego (4,400)
Wabaunsee (6,800)
Wallace (2,100)
Washington (8,000)
Wichita (2,800)
Wileon (11,800)
Woodson (4,600)

Kanaas Legislative Research Department
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Kananaa Practitionera by Specialty by County

No surgery/ Prac./ Emerg. Surg/

Phyaiciana Family Surg/
Surg/ Cardio- Surg/ Surg/
County(Population) Minor surg. GP Med. Urol. Anesth. Plastic vasc. Ob/Gyn Neur.
Wyandotte (172,400) 221 148 17 1 29 7 ) 3o 2
Out-of-atate 294 118 22 o 24 6 3 10 16
TOTAL 1,522 1,427 101 2 152 27 31 201 29
\

Kanaaa Legialative Reaearch Department

Page 3

Other
Surg. Other
Spec. Spec. TOTAL
57 30 \ 544
60 42 595
4449 184 4,120

09-0ct-856
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Physicians, No Surgery or Minor Surgery

Number of Number of Number of
County Doctors County Doctors Countv Doectors
Allen 1 Haskell 0 Riley 19
Anderson 0 Hodgeman 0 Rooks 0
Atchison 3 Jackson 0 Rush 0
Barber 1 Jefferson 0 Russell 0
Barton 1 Jewell 0 Saline 32
Bourbon 6 Johnson 8 Scott 0
Brown 0 Kearny 0 Sedgwick 278
Butler 4 Kingman 1 Seward 5
Chase 0 Kiowa 0 Shawnee 236
Chautauqua 0 Labette 9 Sheridan 0
Cherokee 0 Lane 0 Sherman 1
Cheyenne 0 Leavenworth 4 Smith 1
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton 0
Cloud 6 Logan 0 Stevens 1
Coffey 1 Lyon 9 Sumner 1
Comanche 0 Marion 1 Thomas 1
Cowley 8 Marshall 0 Trego 0
Crawford 11 McPherson 0 Wabaunsee 0
Decatur 0 Meade 1 Wallace 0
Dickinson 1 Miami 6 Washington 1
Doniphan 0 Mitchell 1 Wichita 0
Douglas 7 Montgomery 8 Wilson 1
Edwards 0 Morris 0 Woodson 0
Elk 0 Morton 2 Wyandotte 221
Ellis : 20 Nemaha 0
Ellsworth 0 Neosho 1 Out-of-State 294
Finney 9 Ness 1
Ford 10 Norton 0 TOTAL 1,522
Franklin 0 Osage 0
Geary 4 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 8
Grant 0 Phillips 0
Gray 0 Pottawatomie 2
Greeley 0 Pratt 4
Greenwood 0 Rawlins 0
Hamilton 0 Reno 27
Harper 1 Republie 0
Harvey 32 Rice 1
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)
Kansas Joint Underwriting Authority ("Plan™* — $4,747 - $6,283 $ 9,969 - 13,194
Medical Defense Company — $2,461 - $3,325 ' 5,168 - 13,913
Medical Protective Insurance Company — $3,408 7,157
Pennsylvania Casualty Company — $2,639 - $4,947 5,542 - 10,389
Providers Insurance Company — $4,585 9,629
St. Paul Fire and Marine Insurance Company — $3,956 - $5,236 8,308 - 10,996

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is generally consistent
with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Family Practitioners and General Practitioners

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 9 Haskell 3 Riley 24
Anderson 7 Hodgeman 2 Rooks 3
Atchison 11 Jackson 3 Rush 2
Barber 6 Jefferson 8 ‘Russell 4
Barton 17 Jewell 2 Saline 25
Bourbon 12 Johnson 119 Scott 3
Brown 6 Kearny 2 Sedgwick 243
Butler 17 Kingman 4 Seward 7
Chase 2 Kiowa 3 Shawnee 66
Chautauqua 4 Labette 16 Sheridan 2
Cherokee 12 Lane 3 Sherman 4
Cheyenne 2 Leavenworth 29 Smith 3
Clark 2 Lincoln 2 Stafford 6
Clay 7 Linn 4 Stanton 2
Cloud 10 Logan 3 Stevens 2
Coffey 2 Lyon 17 Sumner 10
Comanche 1 Marion 9 Thomas 4
Cowley 27 Marshall 5 Trego 2
Crawford 14 MecPherson 17 Wabaunsee 1
Decatur 4 Meade 1 Wallace 1
Dickinson 9 Miami 7 Washington . 3
Doniphan 5 Mitchell 4 Wichita 1
Douglas 41 Montgomery 24 Wilson 6
Edwards 3 Morris 4 Woodson 1
Elk 1 Morton 1 Wyandotte 145
Ellis 11 Nemaha 7
Elisworth 4 Neosho 11 Out-of-State 118
Finney 13 Ness 4
Ford 13 Norton 6 TOTAL 1,427
Franklin 11 Osage 5
Geary 15 Osborne 4
Gove 1 Ottawa 4
Graham 1 Pawnee 13
Grant 3 Phillips 4
Gray 0 Pottawatomie 7
Greeley 2 Pratt 6
Greenwood S Rawlins 2
Hamiliton 1 Reno 25
Harper 8 Republic 6
Harvey 19 Rice 5
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)
Kansas Joint Underwriting Authority ("Plan™)* — $3,211 $ 6,743
Medical Defense Company — $1,330 ' 2,793
Medical Protective Insurance Company — $1,363 2,862
Pennsylvania Casualty Company — $1,649 3,463
Providers Insurance Company — $1,507 3,165
St. Paul Fire and Marine Insurance Company — $2,676 5,620

* Rate is determined by adding 20 percent to the rate of St. Paul. Such praectice is generally consistent
with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Emergency Medicine

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 Riley 2
Anderson 0 Hodgeman 0 Rooks 0
Atchison 0 Jackson 0 Rush 0
Barber 0o ” Jefferson 0 Russell 0
Barton 2 Jewell 0 Saline 1
Bourbon 0 Johnson 14 Scott 0
Brown 0 Kearny 0 Sedgwick 18
Butler 2 Kingman 0 Seward 2
Chase .0 Kiowa 0 Shawnee 10
Chautauqua 0 Labette 0 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 2 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 1 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 1 Marshall 0 Trego 0
Crawford 0 McPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell. 0 Wichita 0
Douglas 0 Montgomery 0 Wilson 0
Edwards 0 Morris 0 Woodson 0
Elk 0 Morton 0 Wyandotte 17
Ellis 1 Nemaha 0
Elisworth 0 Neosho 0 Out-of-State 22
Finney 1 Ness 0
Ford 2 Norton 0 TOTAL 101
Franklin 0 Osage 0
Geary 2 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins’ 0
Hamilton 0 Reno 1
Harper 0 Republic 0
Harvey 0 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)
: . /7,771
Kansas Joint Underwriting Authority ("Plan")* — $8,434 6953
Medical Defense Company — $3,325 7’/ 57
Medical Protective Insurance Company — $3,408 7 J
Pennsylvania Casualty Company — $4,947 /9, 3f 7
Providers Insurance Company — $4,585 G L =2 g
St. Paul Fire and Marine Insurance Company — $7,028 4 -
! /o, 759
* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is generally consistent

with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Surgery — Urological

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 Riley 0
Anderson 0 Hodgeman 0 Rooks 0
Atchison 0 Jackson 0 Rush 0
Barber 0 Jefferson 0 Russell 0
Barton 0 Jewell 0 Saline 0
Bourbon 0 Johnson 0 Scott 0
Brown 0 Kearny 0 Sedgwick 0
Butler 0 Kingman 0 Seward 0
Chase 0 Kiowa 0 Shawnee 0
Chautauqua 0 Labette 0 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 0 Smith 0
Clark 0 Lincoin 0 Stafford 0
Clay 0 Linn 0 Stanton - 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 0 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 0 Marshall 0 Trego 0
Crawford 0 McPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 0 Montgomery 0 Wilson 0
Edwards 0 Morris 0 . Woodson 0
Elk 0 Morton 0 Wyandotte 1
Ellis 0 Nemaha 0
Elisworth 0 Neosho 0 Out-of-State 0
Finney 0 Ness 0
Ford 0 Norton 0 TOTAL 2
Franklin 0 Osage 0
Geary 1 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins 0
Hamilton 0 Reno 0
Harper 0 Republic 0
Harvey 0 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)
Kansas Joint Underwriting Authority ("Plan™)* — $6,283 $ 13,194
Medieal Defense Company — $4,655 9,776
Medical Protective Insurance Company — $4,771 10,019
Pennsylvania Casuaity Company — $6,184 12,986
Providers Insurance Company — $6,527 13,707
St. Paul Fire and Marine Insurance Company — $5,236 10,996

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is génerally consistent
with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Anesthesiology
Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 © Riley 1
Anderson 0 Hodgeman 0 * Rooks 0
Atchison 0 Jackson 0 Rush 0
Barber 1” Jefferson .0 Russell 0
Barton 1 Jewell 0 Saline 3
Bourbon 0 Johnson 15 Scott 0
Brown 0 Kearny 0 Sedgwick 44
Butler 0 Kingman 0 Seward 0
Chase 0 Kiowa 0 Shawnee 15
Chautauqua 0 Labette 2 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 2 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton. 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 0 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 0 Marshall 0 Trego 0
Crawford 1 MecPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 2 Montgomery 2 Wilson 0
Edwards 0 Morris 0 Woodson 0
Elk 0 Morton 0 Wyandotte 29
Ellis 3 Nemaha 0
Elisworth 0 Neosho 1 Out-of-State 24
Finney 0 Ness 0
Ford 0 Norton 0 TOTAL 152
Franklin 0 Osage 0
Geary 0 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins 0
Hamilton 0 Reno 5
Harper 0 Republic 0
Harvey 1 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)
Kansas Jeint Underwriting Authority ("Plan™)* — $12,500 $ 27,090
Medical Defense Company — $11,970 25,137
Medical Protective Insurance Company — $8,451 17,747
Pennsylvania Casualty Company — $8,430 17,703
Providers Insurance Company — $10,102 21,214
St. Paul Fire and Marine Insurance Company — $10,750 ' 22,575

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice isgenerally consistent

with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Surgery — Plastie

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 Riley 0
Anderson 0 Hodgeman 0 Rooks 0
Atchison 0 Jackson 0 Rush 0
Barber 0 Jefferson 0 Russell 0
Barton 0 Jewell 0 Saline 0
Bourbon 0 Johnson 5 Scott 0
Brown 0 Kearny 0 Sedgwick 7
Butler 0 Kingman 0 Seward 0
Chase. 0 Kiowa 0 Shawnee 2
Chautauqua 0 Labette 0 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 0 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton - 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 0 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 0 Marshall 0 Trego 0
Crawford 0 McPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 0 Montgomery 0 Wilson 0
Edwards 0 Morris 0 Woodson 0
Elk 0 Morton 0 Wyandotte 7
Ellis 0 Nemaha 0
Ellsworth 0 Neosho 0 Out-of-State 6
Finney 0 Ness 0
Ford 0 Norton 0 TOTAL 27
Franklin 0 Osage 0
Geary 0 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins 0
Hamilton 0 Reno 0
Harper 0 Republic 0
Harvey 0 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
. (110%)
Kansas Joint Underwriting Authority ("Plan™)* — $14,495 $ 30,440
Medical Defense Company — $9,576- 20,110
Medical Protective Insurance Company — $9,814 20,609
Pennsylvania Casualty Company — $10,116 21,244
Providers Insurance Company — $11,656 24,478
St. Paul Fire and Marine Insurance Company — $12,079 . 25,366

g

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is generally consistent
with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Surgery — Cardiovascular

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 " Riley 0
Anderson 0 Hodgeman 0 " Rooks 0
Atchison 0 Jackson 0 Rush 0
Barber 0 » Jefferson 0 Russell 0
Barton 0 Jewell 0 Saline 0
Bourbon 0 Johnson 1 Scott 0
Brown 0 Kearny . 0 Sedgwick 16 -~
Butler 0 Kingman 0 Seward 0
Chase 0 Kiowa 0 Shawnee 5
Chautauqua 0 Labette 0 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 0 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton 0
Cloud 0 Logan 0 Stevens - 0
Coffey 0 Lyon 0 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 0 Marshall 0 Trego 0
Crawford 0 McPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 0 Montgomery 0 Wilson 0
Edwards 0 Morris 0 Woodson 0
Eik 0 Morton 0 Wyandotte 5
Ellis 0 Nemaha 0
Ellsworth 0 Neosho 0 Out-of-State 3
Finney 0 Ness 0
Ford 0 Norton 0 TOTAL 31
Franklin 0 Osage 0
Geary 0 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins 0.
Hamilton 0 Reno 0
Harper 0 Republic 0
Harvey 1 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)

Kansas Joint Underwriting Authority ("Plan™)* — $19,273 $ 40,473
Medical Defense Company — $11,305 23,741
Medical Protective Insurance Company — $11,586 24,331
Pennsylvania Casualty Company — $10,116 21,244
Providers Insurance Company — $13,210 27,741
St. Paul Fire and Marine Insurance Company — $16,065 33,737

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is generally consistent
with approved rate filings. ' <

Kansas Legislative Research Department
October 7, 1985
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KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Obstetries/Gynecology
Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 Riley 5
Anderson 0 Hodgeman 0 Rooks 0
Atchison 1 Jackson 0 Rush 0
Barber 0 Jefferson 0 Russell 0
Barton 2 Jewell 0 Saline 6
Bourbon 3 Johnson 30 Scott 0
Brown 0 Kearny 0 Sedgwick 50
Butler 1 Kingman 0 Seward 2
Chase 0 Kiowa 0 Shawnee 15
Chautauqua -0 Labette 1 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 2 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 Linn 0 Stanton 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 4 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 2 Marshail 0 Trego 0
Crawford 1 MecPherson 1 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 1 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 8 Montgomery 1 Wilson 0
Edwards 0 Morris 0 Woodson 0
Elk 0 Morton 1 Wyandotte 30
Ellis 2 Nemaha 0
Ellsworth 0 Neosho 0 Out-of-State 10
Finney 1 Ness 0
Ford 2 Norton 0 TOTAL 201
Franklin 0 Osage 0
Geary 3 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 1
Grant 1 Phillips 0
Gray 0 Pottawatomie 2
Greeley 0 Pratt 1
Greenwood 0 Rawlins 0
Hamilton 0 Reno 6
Harper 0 Republie 0
Harvey ] Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)

Kansas Joint Underwriting Authority ("Plan™)* — $24, 062 $ 50,530
Medical Defense Company — $11,970 25,137
Medical Protective Insurance Company — $12,267 25,761
Pennsylvania Casualty Company — $11,802 24,784
Providers Insurance Company — $11,656 24,478
St. Paul Fire and Marine Insurance Company — $20,052 42,109
* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice is generally consistent

with approved rate filings.

Kansas Legislative Research Department
October 7, 1985
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- KANSAS PRACTITIONERS BY COUNTY (MDs AND DOs)

Surgery — Neurology

Number of Number of Number of
County Doctors County Doctors County Doctors
Allen 0 Haskell 0 Riley 0
Anderson 0 Hodgeman 0 Rooks 0
Atchison 0 » Jackson 0 Rush 0
Barber 0 Jefferson 0 Russell 0
Barton 0 Jewell 0 Saline 0
Bourbon 0 Johnson 2 Scott 0
Brown 0 Kearny 0 Sedgwick 5
Butler 0 Kingman 0 Seward 0
Chase 0 Kiowa 0 Shawnee 4
Chautauqua 0 Labette 0 Sheridan 0
Cherokee 0 Lane 0 Sherman 0
Cheyenne 0 Leavenworth 0 Smith 0
Clark 0 Lincoln 0 Stafford 0
Clay 0 ‘Linn 0 Stanton’ 0
Cloud 0 Logan 0 Stevens 0
Coffey 0 Lyon 0 Sumner 0
Comanche 0 Marion 0 Thomas 0
Cowley 0 Marshall 0 Trego 0
Crawford 0 McPherson 0 Wabaunsee 0
Decatur 0 Meade 0 Wallace 0
Dickinson 0 Miami 0 Washington 0
Doniphan 0 Mitchell 0 Wichita 0
Douglas 0 Montgomery 0 Wilson 0
Edwards 0 Morris 0- Woodson 0
Elk 0 Morton 0 Wyandotte 2
Ellis 0 Nemaha 0
Ellsworth 0 Neosho 0 Out-of-State 16
Finney 0 Ness 0
Ford 0 Norton 0 TOTAL 29
Franklin 0 Osage 0 :
Gezary 0 Osborne 0
Gove 0 Ottawa 0
Graham 0 Pawnee 0
Grant 0 Phillips 0
Gray 0 Pottawatomie 0
Greeley 0 Pratt 0
Greenwood 0 Rawlins 0
Hamilton 0 Reno 0
Harper 0 Republic 0
Harvey 0 Rice 0
Kansas Annual Professional Liability Insurance Rates
Effective July 1, 1985
With
Surcharge
(110%)

Kansas Joint Underwriting Authority ("Plan")* — $30,442 $ 63,928
Medical Defense Company — $11,970 25,137
Medical Protective Insurance Company — $12,267 25,761
Pennsylvania Casualty Company — $13,488 28,325
Providers Insurance Company — $14,764 31,004
St. Paul Fire and Marine Insurance Company — $25,368 53,273

* Rate is determined by adding 20 percent to the rate of St. Paul. Such practice isgenerally consistent
with approved rate filings.

Kansas Legislative Research Department
October 7, 1985

F85-315f



Merrill Lynch Settlement Services, Inc.

The Financial Plaza Telephone
400 Town Center Drive 313/336-4500
Suite 400

Dearborn, Michigan

48126

October 8,1985

Robert Peterson

Medical Protective Company
5814 Reed Road

Fort Wayne, Indiana 46815

Dear Bob,

As per our conversation and my interpretation of the hypothetical case
file that you sent me. I've enclosed ratebook quotes fram two (A+1l5)
carriers. These are not fimm quotes and are for illustrative purposes
only, but should give you a fair idea of where the litigation anmiity
market is. In fact, both of these quotes are on the "high yield-low
cost” end of the spectrum.

Bob, I hope this is what you needed and arrives in time to meet your
deadline. It was difficult to know how to treat the burial expenses,
so I just assumed that the child lived his normal life expectancy. This
contingency might also be met through the use of a reversionary trust
since no one but the Lord knows when this child is going to die. In
any event, it looks like the cost could be held under $500,000
(excluding attorneys fees) even placed with a less campetitive carrier.

I would encourage you to use Merrill Lynch Settlement Services on an
actual file in the near future; you will recieve our packet shortly.
Thank you for the opportunity to serve you.

Respectfully,
t~"

Barry M h eley

Settl Consul

/&/o ~s7 / X5
5 weminiynen/ 557 frrend X




ARRIER #1° A+ 15 * * STRUCTURED SETTLEMENT *
* HYPOTHETICAL PROJECTION * DATE TODAY :10/07/85

EREERKERREERKKERKKERREKRKKRERXKRKKK

DATE/LOSS :03/20/80

DATE/BIRTH :03/20/80 % ANNUAL ESCALATION : 2.00
CLIENT -MALF, BIRTH TRALUMA) BENEFIT : 4182883.77
AGE : 0 (ANNU/CASH) TOTAL COST : 389569.00*
. ATTORNEY : UP/FRONT CASH : 135000.00
ANNUAL LOMP/SUM ANNUAL LUMP/SUM
AGE YEAR AMOUNT PAYMENTS AGE YEAR AMOUNT PAYMENTS
0 1980 12893.00 0.00 45 2025 72564.15 0.00
1 1981 13150.86 0.00 46 2026 74015.43 0.00
2 1982 13413.88 0.00 47 2027 75495.74 0.00
3 1983 13682.15 0.00 48 2028 77005.65 0.00
4 1984 13955.80 0.00 49 2029 - 78545.77 0.00
5 1985 14234.91 0.00 50 2030 80116.68 0.00
6 1986 14519.61 0.00 51 2031 81719.02 0.00
7 1987 14810.00 0.00 52 2032 83353.40 0.00
8 1988 27792.00 24329.00 53 . 2033 85020.46 0.00
9 1989 28347.84 0.00 54 2034 86720.87 0.00
10 1990 28914.80 0.00 55 2035 88455.29 0.00
11 1991 29493.09 0.00 56 2036 90224.40 0.00
12 1992 30082.95 0.00 37 2037 92028.89 0.00
13 1993 30684.61 0.00 58 2038 93869.46 - 0.00
14 1994 31298.31 0.00 59 2039 95746.85 0.00
15 1995 31924.27 0.00 60 2040 97661.79 0.00
16 1996 32562.76 0.00 61 2041 99615.02 0.00
17 © 1997 41679.00 0.00 62 2042 101607.33 0.00
18 1998 42512.58 0.00 63 2043  103639.47 0.00
19 1999 43362.83 0.00 64 2044 105712.26 0.00
20 2000 44230.09 0.00 65 2045 107826.51 0.00
21 2001 45114.69 0.00 66 2046  109983.04 0.00
22 2002 46016.98 0.00 67 2047 112182.70 0.00
23 2003 46937.32 0.00 68 2048  114426.35 25000.00
24 2004 47876.07 0.00 69 2049 0.00 0.00
25 2005 48833.59 0.00 70 2050 0.00 0.00
26 2006 49810.26 0.00 71 2051 0.00 0.00
27 2007 50806.47 0.00 72 2052 0.00 0.00.
28 2008 51822.60 0.00 73 2053 0.00 0.00
29 2009 52859.05 0.00 74 2054 0.00 0.00
30 2010 53916.23 0.00 75 2055 0.00 0.00
231 2011 54994.56 0.00 76 2056 0.00 0.00
32 2012 56094.45 0.00 717 2057 0.00 0.00
33 2013 57216.34 0.00 78 2058 0.00 0.00
34 2014 58360.66 0.00 79 2059 0.00 0.00
35 2015 59527.88 0.00 80 2060 0.00 0.00
36 2016 60718.43 0.00 81 2061 0.00 0.00
37 2017 61932.80 0.00 82 2062 0.00 0.00
38 2018 63171.46 0.00 83 2063 0.00 0.00
39 2019 64434.89 0.00 84 2064 0.00 0.00
40 2020 65723.58 0.00 85 2065 0.00 0.00
41 2021 67038.06 0.00 86 2066 0.00 0.00
42 2022 68378.82 0.00 87 2067 0.00 0.00
43 2023 69746.39 0.00 88 2068 0.00 0.00
44 2024 71141.32 0.00 89 2069 0.00 0.00
T panpaapap P TP T T SR PP PR L E P L L L L S L S R SR Lkt S b bl L bbb A b b i
SORTANT. . STRUCTURE ELEMENT aoST BENEFIT
{(HESE ARE I\UI‘ FIRM KRR EXREKKRRE R RKEK FRERKEEAKKKEK KKK KKK X RR Ak
YITES, HIT RATEROOK 1.ANNUAI, MAINTENANCE 243777.00 4133554.77

QUUIES. .OOULD Gikus 7 2.TIAP/SUM PAYMENTS 10792.00 49329.00

———



ARRIER #2: A+ 15 * > STRUCTURED SETTLEMENT *
' , * HYPOHETICAL PROJECTION * DATE TODAY :10/07/85

REBEEFEELEKEERERKERKR KRR KKK KX KK KEE

DATE/LOSS :03/20/80

DATE/BIRTH :03/20/80 % ANNUAL ESCALATICN : 2.00
CLIENT :MALE(BIRTH TRALMA) BENEFIT : 4182883.77
AGE : 0 (ANNU/CASH) TOTAL QOST : 410148.00*
ATTORNEY : UP/FRONT CASH : 135000.00
ANNUAL LOvMP/ StM ANNUAL LA/ SUM
AGE YEAR AMDUNT PAYMENTS AGE YEAR AMDUNT PAYMFNTS
0 1980 12893.00 0.00 45 2025 72564.15 0.00
1 1981 13150.86 0.00 46 2026 74015.43 0.00
2 1982 13413.88 0.00 47 2027 75495.74 0.00
3 1983 13682.15 0.00 ) 48 2028 77005.65 0.00
4 1984 13955.80 0.00 439 2029 - 78545.77 0.00
5 1985 14234.91 0.00 50 2030 80116.68 0.00
6 1986 14519.61 0.00 51 2031 81719.02 0.00
7 1987 14810.00 0.00 52 2032 83353.40 0.00
8 1988 27792.00 24329.00 53 . 2033 85020.46 0.00
9 1989 28347.84 0.00 54 . 2034 86720.87 0.00
10 1990 28914.80 0.00 55 2035 88455.29 0.00
11 1991 29493.09 0.00 56 2036 90224.40 0.00
12 1992 30082.95 0.00 57 2037 92028.89 0.00
13 1993 30684.61 0.00 58 2038 93869.46 0.00
14 1994 31298.31 0.00 59 2039 95746.85 0.00
15 1995 31924.27 0.00 60 2040 97661.79 0.00
16 1996 32562.76 0.00 61 2041 99615.02 " 0.00
17 1997 41679.00 : 0.00 62 2042 101607.33 0.00
18 1998 42512.58 0.00 63 2043 103639.47 0.00
19 1999 43362.83 0.00 64 2044 105712.26 0.00
20 2000 44230.09 0.00 65 2045 107826.51 0.00
21 2001 45114.69 0.00 66 2046  109983.04 0.00
22 2002 46016.98 0.00 67 2047 112182.70 0.00
23 2003 46937.32 0.00 68 2048  114426.35 25000.00
24 2004 47876.07 0.00 69 2049 0.00 0.00
25 2005 48833.59 0.00 70 2050 0.00 0.00
26 2006 49810.26 0.00 71 2051 0.00 0.00
27 2007 50806.47 0.00 72 2052 0.00 0.00-
28 2008 51822.60 0.00 73 2053 0.00 0.00
29 2009 52859.05 0.00 74 2054 0.00 0.00
30 2010 53916.23 0.00 75 2055 0.00 0.00
31 2011 54994.56 0.00 76 2056 0.00 0.00
32 2012 56094.45 0.00 77 2057 0.00 0.00
33 A 2013 57216.34 0.00 78 2058 0.00 0.00
34 2014 " 58360.66 0.00 79 2059 0.00 0.00
35 2015 59527.88 . 0.00 80 2060 0.00 0.00
36 2016 60718.43 0.00 81 2061 0.00 0.00
37 Zul7 61932.80 ©0.00 82 2062 0.00 0.00
38 2018 63171.46 0.00 83 2063 0.00 0.00
39 2019 64434.89 0.00 84 2064 0.00 0.00
40 2020 65723.58 0.00 85 2065 0.00 0.00
41 2021 67038.06 0.00 86 2066 0.00 0.00
42 2022 68378.82 0.00 87 2067 0.00 - 0.00
43 2023 69746.39 0.00 88 2068 0.00 0.00
44 2024 71141.32 0.00 89 2069 0.00 0.00
B L R R e ELE s S L
PSORTANT. . STRUCTURE ELEMENT QoST BENEFIT
THESE ARE NOT FIRM KEEERERRRKRRKERRRRR  RRRKAARTRRRE  Rkdok kR kk kK
(XUVTES, BUT RATEROK 1.ANNUAL MAINTENANCE 263969.00 4133554.77

JOLES. .U - TINGE 2. LOMP/SUM PAYMENTS 11179.00 49329.00
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Marsh& -.

McleNNa.i

Suite 620

1800 M Street, N.W.
Washington, D.C. 20036
Telephone 202 828-7906

Marsh & McLe# un, Incorporated OCT 8 }°35
L4

October 7, 1985

Robert S. Peterson, Esq.
Division Manager

Law Department

The Medical Protective Company
Fort Wayne, Indiana 46885

Re: Structured Settlements Scenario

Dear Bob:
sha E. Scarbrough Pursuant to your request and our telephone conversation
e President today, attached is a list of highlights from my

critique of the damages report you sent me. Also
provided 1is the approximate current cost of a set of
annuities which would provide the stream of annual
payments listed in the "Cash Flow Analysis" included
with that damages report.

As I mentioned to you over the telephone, my conclu-
sions from a quick review of the damages study is that
the true damages are greatly overestimated. 1In
addition, some caveats and cautions are listed with
regard to the annuities. Essentially, the annuities
whose total cost is quoted would provide the payments
listed; however, the payments listed will not 1likely
provide sufficient income to cover the future costs
those payments represent. The reason is that, since
they came from the damages study, they are net of
inflation. Therefore, inflationary expectations should
be factored in before one could conclude that payment
stream provided by annuities would cover anticipated
future needs.

Finally, structured payments in the subject scenario
would be fully taxable, to the extent they are not
offset by deductible medical expenses. However,
payments made as part of a malpractice settlemnt are
free of tax.

I hope these comments are helpful. If you have any
questions, please do not hesitate to call.

ttachment

cc: C. Quilhot



Marsh & Mclennan, Incorporated

STRUCTURED SETTLEHMENTS SCENARIO

DAMAGES REPORT

The damages report provided in this scenario is seriously
flawed. Several factors are included which inflate the
damages stream to unreasonable levels. Some of the more
important flaws are listed below.

1. Puture growth rate (net of inflation) for earnings and
medical costs is too high - The average annual rate of
"real economic growth"™ from the period 1920-1970, taken
as 3.586%, is used as the assumed future annual growth
rate (over and above inflation) for earnings and medical
expenses. This is inappropriate, as real economic growth
does not mean that earnings, for example, grow at the
same rate. For example, population increases will
increase real GNP (i.e., real economic growth), even
though per capita GNP might fall. What should be used is
average changes in either average weekly earnings or
productivity. Both these measures are on a per worker
basis. The historical average increase in these indices
for the past 37 years is 2.25% and 1.25% respectively.
Moreover, projections, not historical averages, should be
used. Long-term projections of worker productivity are
available (for example, from the President's Counsel of
Economic Advisors) and typically range from 1% to 2%.

2. The discount rate is too low - A discount rate of 1.6%
was used to discount the future damages to present
value. Remember, the purpose of a discount rate is
essentially to convert future amounts into the lump sum
that could be invested to generate those future amounts.
According to the damages report, the discount rate used
was derived by taking the difference between a historical
interest rate and the historical inflation rate.
(Strictly speaking, it is not really a simple subtraction
of inflation rates from nominal interest rates, but is
close enough.) The histcrical period used for this was
not 13920-1970, as was used for economic growth, but was

1970-1978. The interest rate used was the average
Federal Reserve Discount Rate for the period, 6.2774%.
Note that this is the rate that the Federal Reserve
charges its member banks. It is not the rate at which



rd
Marsh & McLennan, Incorporated

individuals can invest or borrow money. Moreover, the
average inflation rate for that period was 6.644%,
according to the report. This yielded a negative
discount rate, to which was added, somewhat arbitrarily,
2%. (Note that the average inflation rate for the pericd
1947-1984 has been only 4.25%. The period 1970-1978 was
period of relatively high inflation and low interest
rates.)

A much more direct way to develop an appropriate real
rate of discount rate exists. It is a fact that one can
go out today and purchase a Treasury bond that will pay
10.7% for the next 30 years. A 1.6% real discount
assumes that inflation will average about 9% over that 30
year period. Most forecasts of long-term inflation are
in the 4% range. The procedure used in the report would,
therefore, yield a real discount rate of 6.7% (10.7% less
43) . I believe 3% is a reasonable rate to use for
discounting future dollars that are net of inflation,
such as those represented in the report. This is
consistent with most projections of real interest rates
and court decisions.

Note - The following puts the magnitude of the overesti-
mate of lost damages caused by these inappropriate
assumptions. Using 1980 U.S. Census data for earnings of
high school graduates at various ages, adjusting these to
1983 dollars (those used in the report) using the Average
Weekly Earnings index published by the Bureau of Labor
Statistics, a 1% annuval increase in addition to inflation
to account for productivity increases, a 3% real discount
rate and the probability of surviving to each successive
year, taken from the Commissioners Standard 1980 morta-
lity table, I projected lost earnings that have a
discounted present value of $440,627. The report lists
such a value as $1,203,826.38. Similar upward bias would
exist in the other elements of damages as well.

3. Assuming a normal life expectancy inflates projected
future costs - If the child is not expected to live a
normal lifetime, the total expected costs will not be
nearly as high as what is reflected in the damages
report,



Marsh & Mclennan, Incorporated

ANNUITIES REQUIRED

The request was to determine the cost of the annuity or
annuities required to provide the payments listed in the
"Cash Flow Analysis." Using current rates and assuming a
normal life expectancy, the lowest cost is $239,843.
Note that rates are subject to change. Note also that
this rate is not necessarily from an annuity company
which the purchaser would wish to use. Consequently,
this quotation is for illustration purposes only.

While the above figure would provide the payments listed
in the "Cash Flow Analysis," those payments would not
likely correspond to the future needs of the child, if
one assumes the accuracy of the damages report. The
reasons for this are listed below.

l. The "Cash Flow Analysis" understates the payments
which the damages report indicates would be required -
The payments shown in the "Cash Flow Analysis"™ are net of
inflation and are in discounted present value terms. This
is because they were developed using a projected 2%
annual increase, which was apparently derived by taking
the difference between the real (net of inflation) growth
rate used in the damages report of 3.586% and the real
(net of inflation) discount rate used in that report of
1.6%. However, if inflation is 4% (or 6.644% as refer-
enced in the report for 1970-1978), actual future
needs (i.e., payments in current dollars) will be
considerably greater. The payments which the annuities
must make to provide for the needs of the child may have
a present value equivalent to those payments shown in the
"Cash Flow Analysis", the actual payment made must keep
up with inflation as well as the 2% escalation factor.

2. Remember, the payments made in the scenario are
taxable, while the payments made as a settlement to a
medical malpractice claim are free of tax.

3. If the child has a reduced life expectancy, the
annuities will be less expensive. For example, if the
child is rated by the underwriters to have a 1life
expectancy equivalent to a male of age 35, the cost of
the annuities would be only $216,121.



COMPANY

5757 West Century Blvd.. Suite 620
Post Office Box 45023

Los Argeles. Califurma 9400350023
(2121 642-1999 » (200 421-2022

OQctober 7 R 1985 Telex 653-446 o TSSC LSA

Mr. Robert S. Peterson
Division Manager

Law Department

THE MEDICAL PROTECTIVE COMPANY
Fort Wayne, Indiana 46885

Dear Mr. Peterson,

As you requested we have analyzed the documentation you
provided that relates to a hypothetical structured settlement.
In order to provide you with as accurate information as we
could, we had to assume that the payments would commence in
1985 and not 1980 as outlined in the economic workup.

We described the birth defect to a few of our markets and

on average, they suggested a child with these injuries would
be rated with an age of about 45 years. The markets we

spoke with are rated A+ Excellent and are recognized entities
in providing structured settlement annuities.

Including $135,000 front cash to purchase a home, it would
cost a total of $381,000 to provide all of the benefits
described in the economic workup. If the youngster were
considered to have a normal 1life expectancy for a female
born March 20, 1985, the cost to provide the home and the
benefits would be $500,000.

I hope that the information we provided is of value to you
and I would be pleased to hear from you if you have any
additional questions.

Sincerely,
THE STRUCTURED SETTLEMENTS COMPANY

Neil H. Small

NHS/mmm

Foet Coust (ifice: 1325 Sacll e Boclevard NE. Suite 202 o St Peterburg, Florida 33704-2426 o (R13) 8232666 » (¥00) 237.636"

ey s



STATE OF XANSAS

JOE KNOPP COMMITTEE ASSIGIMENTS
FEPRESENTATIVE SIXTY SEVENTM ZI1STICT CHAIBVAY JuoiCiary
o . VEMBER TRANSPOSTALTICN
RILEY COUNTY LESISLATIVE JuliCiaL AND
213 MLMACLDT X ot CONGRESSIONAL APPCRTICUVES.T
VANMATTAN KANSAS 66502 ELECTIONS
. . TOPEKA
-913- 776 4788
HOUSE OF

REPRESENTATIVES

September 28, 1985
Dear Friends,

As I'm considering my position on limits for recovery, I want to put myself
in the hypothetical position of a wealthy father who is concerned about the
financial security of his child.

For this example assume the following:

A. My wife died in childbirth. No negligence... she just died.

B. My child lived, but with the injuries described in the attached
letter. Again, no néglience caused it... it just happened.

C. My doctor informs me that I have 3 weeks to live.

D. I have unlimited resources. However I don't want any more than is
necessary to be set aside for my child.

E. I also want to set aside enough so that the State of Kansas or
Federal Government do not directly subsidize the care for my child.

F. My brother and sister in law (who I've generously assisted) wil

 provide the care in their home normally provided by my wife and
myself.

Please assume the following assumptions are accurate ( or please advise me
as to the inaccuracies contained therein)

A. That the cost of care shown in the attached report 1is accurate.
B. That the duration of the care needed is accurate.
C. That the cost of those items will increase as shown.

My question is this: I want my insurance agent to quote me a price on a
single premium policy that will pay the amounts shown on the attached schedule B.

I would also appreciate your thoughts on why I should provide my
child with enough money to "pay' him for his 'lost lifetime income"; and what

will happen to that money if all of his medical needs are taken care of. (I will
take care of his heirs independently so they shouldn't be a consideration)

Please do not hesitate to call if this request is not clear and to provide
alternate schedules if more appropriate.

Sincerely yours
e I
['ve sent this letter to Kathleen Sebelius|/KTLA; Ron Smith, KBA;
Jerry Slaughter, KMS: and directed that Mike He{m make additional copies
available for other interested individuals. I will try to review this
letter and your responses to arrive at a presentation for the committee
that will facilitate discussion of this specific issue. I don't believe

that I or members of the committee can intelligently understand '‘caps"
wntil the costs are broken down for us on an annual basis.



SCHEDULE B

STATE OF <ANSAS

JOE KNOPP

COMMITTESZ ASSIGNYMENTS

RESIEIENTATILE SINTY STLENTH SISTRC™ P CraRVAS JUDIC.ARY
VMEMBER TRAANSPORTATICN

I T
Dienii LEGISLATIVE JULDICIAL aND
SogmumseLoT CONGRESSIONAL APPCRTICLVENT
MMANHATTAN KANSAS 66502 ELECTIONS
-
913. 776 4788 TOPERA |

HOUSE OF
REPRESENTATIVES

Mr Insurance Agent;

From the attached report it appears that I'll need to do the following:

Age 1-8 Orthopeadic 45/yr Laundry 288/yr
Pediatrician 90/yr Drugs 300/yT
Child Dev'p 90/yr Nursing Care 10,920/yr
Opthamalogist 30/yr
Audiologist 30/yr Total 12,893.80 for 198C and a 2%
Climate Control 600/yr net growtn for each vear (3.5% -
Age 8-16 Total in group 1-8 is now 14,810 per year and in addition we need:
Transportation Depreciation 3,136/yr
Transportation Maintenance 1,696/yr
School Assistance 8,000/yr

Maintenance on Medical Equip't i 150/yr-

Total is 27,792.68 peryear commencing in 1988 and with a net growth
of 2% per year

Age 17-67 SRS care at the rate of 110.60 per day for a total of 40,369.80
(This 110.69 is arrived at by increasing the 73.00 per day in 1980
at 2% per year to arrive at the cost in 1997

Orthapedic 45/yr
Internist  90/yr
Drugs 800/yr

"935/yr in 1980 prices equals 1,309.23 in 1997 prices (2% grov

In addition, we need the following lump sum payments:

A. 1980 , 135,000 for new house with structural requirements
B. 1988 4,729 for medical equipment

C. 1988 19,600 for van . ..
D. 1997 The house is sold,since it is no ionger needed,for $75,000.

From these conclusions, it appears to me that I will need the cash flow as shown
on the attached sheet.

Again please tell me what a single premium policy will cost to providethese benef:
I don't want any of the annual pavments guaranteed i.e. the benefits will terminate
on death of the child. (Since I've independently given money to the heirs, they are
not a concern.) Please guarantee the payments for the house, van, burial, etc.

By mv calculations, the total amount over the next 65 years is $4.2 million
approximately. The economist says that $4.8 million is needed now . (Total of $6.061 mi
less the future income of $1.2 million.)

I believe that the present value of $4.2 to be paid over the next 65 years is
less. To avoid any misunderstanding, I'd like to explain my methodology.



[ started in 1980 with a total of 12,893.80 in medical expenses. [ added 2% to
that figure for 1981, and 2% of 1981 to arrive at the 1982 figure, etc until
I had compounded it for each year until 1987.

In 1988, I used the basic medical expenses shown in 1980. I compounded them
by 2% per year to arrive at their value in 1988. To that amount I added transportatior
maintance and depreciation of 20% of the original value of the van. Likewise
school expense was added. I note that I did not have school expense for a full
12 years and that medical equipment depreciation was not added in. This may partially
explain the differance in the figures between me and the economist.

For the years of 1997 through 2048, I started with the SRS charge for institutional
care. The 1979 charge of $79/day was recalculated at the 2% per year rate to arrive
at the 1997 charge of 110.79/dav. I added the medical exoenses. I assumed that the
transportation and medical equipment expenses were included in the charge for
care by SRS. This totaled $41,679.

Again I took my simple calculator and multiplied $41,679 by 2%, added it to
$41,679, and then compounded that process for the next 51 years.

With the recent disclosures about our state hospitals, you may wonder if we
shouldn’'t try to set aside more for a better,private institution. I want to
know what the basics cost. Perhaps you can talk me into buying more insurance.

Sincerely yours,

Concerned Father

P.S. If you would rather just start from the economist's report and base vour
calculations on his assumptions to arrive at your figure, that would be fine
with me.



Year
1980

1981
1982
1985
1884
1985
1986
1987
1988
1989
1590
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2104
2015

CASH FLOW ANALYSIS

Amount neeied:

12,893 + 35,000 for house

15,150
13,413
15,682

13,955

14,234
14,519
14,810
27,792
28,348
28,915
29,493
30,083
30,685
31,299
51,925
52,563
41,679
42,512
43,362
44,230
45,114
46,017
46,937
47,879
48,883
49,810
50,806
51,822
52,859
53,916
54,944
56,094
57,216
58,360
59,527

+ 24,329 for van, etc.

(Sell house, net 75,000)

2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
20302
2031
2032
2033
2034
2035
2036
2037

12038

2039
2040
2041
2042
2043
2045
2045
2046
2047
2048

60,718
61,932
63,171
64,343
65,723
67,038
68,379

69,746

71,141
72,564
74,015
75,495
77,005
78,545
80,116
81,719
83,353
85,020
86,720

88,455 -

90,224
92,028
93,869
95,746
97,771
99,615
101,607
103,639
105,712

107,826 -

109,983

112,182 -

115,000

Burial Expenses

$25,000



NORTHEASTERN UNIVERMTY

BOSTON., MASSACHUSETTS w211y

COLLEIGZ OF LIBERAL ARTS
DIFARTAMENT OF ECONOMICS Bugust 1, 18E3

Re:

Erncicsed you will find my preliminary report on your client,
. Explanation is as follows:

1. Life Expectancy

Source: Statistical Abstract of the United States, U.S. Department
of Commerce, 1982-83, Table £107, "Expectation of Life and Expected
Deaths, by Race, Age and Sex-1979," Source: U.S. National Center for
Health Statistics, Vital Statistics of the United States, annual.

Born: March 20, 1980
Date of Injury: March 20, 1980
Age at Base: 3 years old (as of January 1983)

Life Expectancy: 68.6 years (from 1983)

2. Lost Earnings Capacity:

is suffering from encephalopathy which is nonprogressive,
diffuse and manifested by developmental delay, impaired vision and
hearing, and spastic quadriparesis. The prognosis is extremely poor with
the patient requiring total care for life.

Calculations are made on the basis that - enters the labor
force at age 20 with a high school education only at a salary in 19879 of
£9,800. Source: Statistical Abstract of the United States, 1679, U.S.
Department of Commerce, Bureau of the Census. Table 755 "Median Money
Income of Year-Round Full-Time Workers with Income, by Sex and Age."
page 461. Source: U.S. Bureau of the Census, Current Population
Reports, Series P-60, and earlier issues.

CENTER FOR MEDICAL MANPOWER STUDIES
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1979 = § 9,800.00 »3.5% = 343.00 =
1980 = $10,143.00 »3.5% = 355.01 =
1981 = $10,498.01 >3.5% = 367.43 =
1982 = $10,865.44 >3.5% = 380.29 =
1983 = $11,245.73

Prospective calculations take the $11,245.73 and increase yearly by
3.5 percent to account for normal growth without inflation and decrease
yearly by 1.6 percent to account for a discounting to current value. No
earnings are calculated until Patrick reaches age 20.

Explaration of real economic growth rate without inflation of 3.5%
and a discounting to present value without inflation of 1.6% is as
follows:

Based on the evidence and assumptions explicated below, we will use
a predictive estimate of the annual rate of real economic growth of
3.586 percent, which is the average annual rate 1920-1970. For
discounting a sum to present value, we will use a figure of 1.6334
percent, based on interest rates of 1970-78 (excluding inflation).

Growth Rates:

Real economic growth rates as given in various editions of the
Statistical Abstract of the United States are, unfortunately, not
expressed in the same constant dollars. Tge most comprehensive by
far is the so-called Bicentennial edition,” which details growth
rates from 1909 to 1970 in constant 1958 dollars. Annual issues
giving figures after 1970 do not specify the base year (but do
indicate "constant dollars"), and after 1978 the base changes to

1972 dollars.

Given these constraints, we have two options: (a) usezthe 1670-78
figures (expressed in 1972 dollars) from the 1979 SAUS®, or (b) use
figures from the Bicentennial edition, which end in 1970. The
average in option (a) is 3.25 percent, which seems a reasonable
ballpark figure; but the standard deviation of these same eight
years is 2.80, which only emphasizes the economically erratic
nature of these data. [ suggest instead a conservative sample of,
say, 50 years from the Bicentennial edition -- or 1920 to 1970.
This, naturally, includes the Great Depression and post-Second
World War boom, but, the sample shouid be sufficiently large to
control for this. [ would caution against using figures before
1920, as the Commerce notes figures in general are "subject to only
a small percentage of error.... but3for-the years prior to 1919 the
margin of error widens noticeably."
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For the fifty-year period 1920-1970, the average annual rate of
real economic growth is 3.586 percent.

Discount Rates:

Rates of discount, or real interest should consider a different set
of arguments. :

In order to exclude the effect of inflation from our estimate -- so
much as may be practicable -- we must subtract that amount from our
interest rates; and we must account for real growth in the same
way. That is, a hypothetical interest (discount) rate of 10
percent per annum might represent four percent real economic
growth, five percent inflation and only one percent net gain in
principal. Our discount rate, then, should reflect this net gain’
-- and not simply gross increase in principal. -

The most accurate measure of the combined rates of inflation and
real growth in the Consumer Price Index, and our best estimate of
gross interest rates comes from the Federal Reserve Bank. We can
thus determine the net gain in principal to be realized or invested
-- i.e., the discount rate. Using comparable figures for the
period 1970-78 from the 1979 SAUS, we find an average Fedeyal
Reserve Bank (New York) "discount rate" of 6.2774 percent. (This
amount was figured by first calculating an average annual rate, a
procedure which best accounts for seasonal fluctuations.) The
average annual increase for the same period in the Consumer Price
Index (all items) is 6.644 percent. Using the rationale developed
above, our net discount rate (FRB% aACPI) is -.3866 percent. The FRB
discount figures are typically conservative estimates of safe
commercial investments, by a margin as large as two percent. With
this adjustment, we arrive at a new net discount rate as follows:

(FRB% + 2%) - ACPI = DISCOUNT RATE
6.2774 + 2 - 6.644 = 1.6334

References:

1U.S. Department of Commerce, Bureau of the Census. Historical

Statistics of the United States: Colonial Times to 1370. Part I,
series F 31, "Average Annual Growth Rates of Gross National
Product (Percent): 1909 to 1970", pages 226-227.

2U.S. Department of Commerce, Buréau of the Census. Statistical

Abstract of the United States, 1979. Table 717, "Rates of Economic
Growth: 950 to 1978, Page 438. '
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3Historica1 Statistics, op.cit., Notes to Series F 1-5, Page 216.

4Statistica] Abstract of the United States, op.cit., Table 889,
“Federal Reserve Bank of New Tork -- Discount Rates: 1970 to 1979,

Page 541,

3. Retirement Income

Calculated beginning at age 67 until death in the year 2052, at 40
percent of the average income over the five last year of working life.
In the first year of retirement, 2048, this amounts to §$5,058.20. This

- amount appears to be considerably less than 40 percent average of the
last five years of working life since the amount has been discounted to
current value by 1.6 percent and does not reflect a growth rate of 3.5

percent.

4. Physician Expense - Orthopaedic:

Calculated for one visit per year to orthopaedic surgeon at $45.00
per year, (>3.5% <1.6%).

5. Physician Expense - Pediatrician:

Calculated for five visits per year to pediatrician, at $18.00 per
visit, $90.00 per year, to terminate at age 16. (>3.5% <1.6%).

6. Physician Expense - Internist:

Calculated for five visits per year at $18.00 per visit, $90.00 per
year, to begin at age 17, (>3.5% <1.6%).

7. Physician Expense - Child Development:

Calculated for two visits per year to Child Development specialist
at $45.00 per visit, $90.00 per year, to terminate at age 16, (»3.5% <1.6%).

8. Physician Expense - Ophthalmologist:

Calculated for one visit per year to eye specialist at $30.00 per
year, to terminate at age 16, (>3.5% <1.6%).

9. Physician Expense - Audiologist:

Calculated for one visit per year to hearing specialist at $30.00,
to terminate at age 16, (>3.5% <1.6%).
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10. Medical Equipment:

Calculated for the following:

1. Manual wheel chair #1 $ 1,063.00
2. Manual wheel chair #2 1,063.00
3. Hospital Bed . 1,240.00
4. QOver the bed table 148.00
§. Hoyer Lift 750.00
6. Shower and Bathroom Chair 465.00

Total: $ §,7259.00

First purchased in 1985, depreciated over five years and
repurchased with no trade-in value.

11. Maintenance of Medical Equipment:

Calculated for maintenance of medical equipment to begin in 1985 at
$150.00 per year, (>3.5% <1.6%).

12. Transportation:

Calculated for a van to accommodate wheel chair, with electric 1lift,
at a cost of $19,600 to be purchased when Patrick is too heavy and old
to be carried at age 8 (in the year 1988). The van is depreciated and
replaced every five years, with 20% trade-in value, having a replacement

cost of $15,680.00, (>3.5% <1.6%).

13. Transportation Maintenance:

- Calculated for the following:

1. Insurance $ 450.00
2. Maintenance 500.00
3 Gasoline (8,000 miles

per year, 15 miles to
) the-gallon, $1.40 per
gallon = 533 gallons
x $1.40 = 746.68

Total:  $1,696.68

- This variable to begin at age 8.
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Home for Wheelchair Bound:

Calculated for a sihg]e level, two-bedroom, wheelchair-bound owner

occupied house, with two car garage, at a total of 1,800 to 2,000 square

feet

» including the following specifications:

A. RAMPS

1.

Home

Concrete poured to meet local building code at 4 feet in width.
Length in feet should equal height of incline in inches at a slope
of five degrees. Features include: rough troweled surface. wheel
guiding bumpers, metal handrails, ramp platform at 4 foot deep with
inward swinging door.

Portable

Portable metal ramp for environments not providing handicap access
(Manufacturer: Nelson Medical Products, Sarasota, Florida?.

B. DOORS AND DOORWAYS

1.

. .

W

Flush metal thresholds at all doorways (Manufacturer: Macklanburg-
Duncan, Oklahoma City, Oklahoma).

A1l doorways at 3 feet in width.

Metal kickplates on all doors for protection against wheelchair

scrapes.
Closed-end lever door handles installed at 3 feet above floor

level.

Silent Swing radio - transmitter activated electromechanical
operator unit to be installed above all doors (Manufacturer:
Stanley Door Operating Equipment. Distributed by MacKenzie Co.,
Inc., New York, N.Y.).

C. WINDOWS

A1l windows to be Perma-Shield horizontal sliding or awning-type
windows for accessibility and ease in operation (Manufacturer:
Andersen Corporation, Bayport, Minnesota).

A1l window sills to be 3 feet above floor level.

Vertical louverad blinds at all windows with remote control
operated pull cord.
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D. POWER AND COMMUNICATIONS

1.. ECU-2 Environmental Control System - voice or chin activated to
operate the following household functions and appliances:

a. Automatic Dialing Telephone. User can answer incoming calls
or dial any number, even during a power failure.

b. Household and exterior lighting system. :

c. Remote controlled garage, room, refrigerator and oven door
opener units.

d. AC powered appliances such as stereo, television, stove,
burglar and fire alarm controls.

ECU-2 system has latching and momentary control receptacles for
interfacing with optional electronic accessories and other functions .
requiring low voltage DC or a contact closure. Control receptacles are
useful for controlling battery operated devices, tape recorders, nurse
call, remote receptacles, etc. . . .

2. Electrical outlet strip consoles, with circuit breakers and heavy
extension cords for the centralization of all electrically powered
household functions (Manufacturer: Prentke Romich Company, Shreve,
Ohio).

D. FURNITURE

1. Close approach tables in all rooms with shallow widths for
accessibility.

2. High cushion reclining and arm chairs in bedroom and 1iving room

for owner, caretakers and guests.

Hoyer 1ift, transportable to bedroom & bath.

Wide base lamps in rooms.
Narrow Parsons table at bedside for ECU-2 unit, electronic devices

and appliances.

wn W
°« o

E.-BATHROOM

1. Outward swinging door in 3 feet wide doorway.

2. Medicine Cabinet with tilted mirror and remcte control doors
mounted with bottom at 3 feet 8 inches above floor level.

3. Soap dispenser and electric dryer mounted at 3 feet 8 inches abcve
floor level.

4. Wall mounted lever-handled sink without legs or pedestal, with top
of rim at 2 feet 3 inches above floor level. Depth should be 1
foot 10 inches from wall with a width of 2 feet 6 inches. Exposed
drain and hot water pipes should be recessed, insulated or guarded.
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The bottom of the adjacent counter should leave 2 feet 3 inches

clear to the floor support brackets to be mounted on either side of

sink. Sink must be capable of supporting 250 pounds for 5 minutes.
5. Toilet located 1 foot 6 inches from center line of fixture to
nearest side wall, with 3 feet 6 inches ciear space from center

Tine of toilet to the farthest wall or other fixture. Toilet with

narrow, receding understructure and seat at 1 foot 3 inches above

floor level. Guardrails to be installed at either side for safety.
Wall mounted urinal with rim at 1'3" above floor level.

Shower stall with 3 feet door opening; non-slip surface,

pitch-drain floor; and flexible metal hose shower head, adjustable

from 3 feet, 6 inches to 6 feet above floor level.

8. Shower chair on wheels (Manufacturer: Nelson Medical Products,
Sarasota, Florida). .

9. Bathtub with rim at 1 foot 4 inches to 1 foot 8 inches above floor
level. Adjacent built-in seat at 1 foot 6 inches deep. Single
control level with pressure balanced mixing valve to be located 1
foot 3 inches from tub seat on longest wall and at 2 feet 4 inches
above floor level. Adjustable wall mounted shower head.

10. S foot minimum turning diameter at center of bathroom.

~ O

F. KITCHEN

1. All work surfaces at 2 feet 6 inches above floor level with a depth
of 1 foot 6 inches. Exposed pipes, drains, legs, pedestals and
support structures should be recessed to allow 2 feet 3 inches knee
room space from floor level. Countertops should be plastic
laminate covered butcher block.

2. Frost free refrigerator/freezer with remote controlled side by side
doors.

3. Custom built roll out pantries and permanent narrow storage

shelves.

4. Sink with 1 foot 3 inches clear space on either side, and a depth
of 41 inches (Manufacturer: American Standard, New Brunswick, NJ).

5. Automatic, remote controlled dishwasher.

6. Self cleaning oven with side hinged, remote controlled door, the
bottom of which is 1 foot, 6 inches above floor level.

7. 5 foot minimum turning diameter at center of kitchen.

This 1800 square foot home is to be located in the Baldwin City,
Kansas area. Calculated at the local construction costs of $48.00 per
square foot, a total of $86,400.00, plus $10,000 for the cost of the
land, and $16,000 for enclosed small 12'x 24' swimming pool for physical
therapy, plus $22,000.00 for all wheelchair and electronic accommodating
features mentioned, for a total of $134,400.00.
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15. Climate Control:

Calculated for heat and air conditioning at S50 per month, $600 per
year, (>3.5% <1.6%). To terminate at age 16.

16. Laundry:

Calculated for laundry services at $24.00 per month, $288 per year,
(>3.5% <1.6%). To terminate at age 16.

17. Schooling:

Calculated for a teaching aide to assist Patrick in public school,
at eight hours per day, 200 days per year, 1600 hours, at $5.00 per
hour, $8,000.00 per year to terminate at age 18, (»3.5% <1.6%). -

18. Drugs and Pharmacy:

Calculated for the following: dietary supplements, diapers, and
phenobarbital at $15.50 per week, $800 per year, (>3.5% <1.6%).

19. Home Care - Nursing Assistant:

Calculated for nursing assistant at home for six hours per day, 42
hours per week at 35.00 per hour, $210.00 per week, $10,920.00 per year,
(>3.5% <1.6%). To terminate at age l6.

20. Retrospective Value of Medical Services of Mother:

Calculations made here for the value of medical services of mother
to Patrick over and above the normal time and effort devoted to other
children of family, at six hours per day, seven days per week, 42 hours
per week, 2,184 hours per hear, for a three year period, 2,184 x 3 =
6,552 hours x $3.50 = $22,932.00.

21. Institutional Care:

Calculated for Institutional Care to begin when Patrick is age 17,
according to the rates set by the State of Kansas, Department of Social
and Rehabilitation Services, -Administrative Services, Fiscal Section,
State of Kansas, Topeka, Kansas at $79.00 per day, $28,835.00 per year

(>3.5% <1.6%).
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22. Summary:

Retrospective Totals:

Variable Total
Lost Income $ -0-
One-Time Costs Included:
Home for Wheelchair Bound 134,400.00
Retrospective Value of
Medical Services of Mother 22,932.00

Prospective Totals:

Variable Total
Lost Income $ 1,203,826.38
Physician - Orthopaedic 6,309.27
Physician - Pediatric 1,380.23
Physician - Internist 11,238.31
Physician - Child Development 1,380.23
Physician - Ophthalmologist 460,08
Physician - Audiologist 460.08
Medical Equipment 134,392.09
Maintenance of Medical Equipment 20,803.08
Transportation 413,715.19
Transportation Maintenance 229,926.28
Climate Control 9,201.52
Laundry . 4,416.73
Schooling 143,619.09
N Drugs and Pharmacy 112,164.75
Home Care-Nursing Assistant 167,467.63
Institutional Care 3,600,628.25
Subtotal (Retrospective): $ 157,332.00
Subtotal (Prospective): - $ 6,061,389.50

Grand Total: $ 6,218,721.50
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1 cust emphasize the above calculations in no way deal with the
issue of pain and suffering of . @S a direct result of his
injury on March 20, 1¢80. . Calculations made in this report represent
real eccnomic loss. Estimates for pain and suifering and loss of
cCzrznionship of a normal Son to mother and father must ke 3dced to the

CCrputations submitsed Lerein,

Should you require additional info nation or clarification, plezse
do not hesitzte to call. : '

. Sincerely,

Ut AU

Harold M. Goldstein
Professor and Director

5¥3/0js

P
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INSTRUCTION NO.
A physician owes to this patient a duty to exercise that degree of skill and
care which is ordinarily exercised under the same or similar circumstances
by other physicians of similar training., The mere fact of an undesirable con-
dition or injury does not give rise to any presumption of negligence or breech of
duty on the part of the defendant. In order to constitute negligence, the act or

failure to act complained of must be shown to be medically unreasonable, that

b

is, the qlgf_gx_cig;_t&g@g_s_&cj& must have departed from standards of reasonable
medical practice., It is insufficient that other measures were available or that
another physician would have acted differently; the actions of the defendant must
be such as would not have been committed by any reascnable physician.

In this regard, you are instructed that medicine is not an exact science, and
if you find from zall the evidence that the defendant made no error, or that an errov
was madé which was reasonable on the part of the defendant in light of that which

_he knew or should have known, then the defendant was not negligent, and your

verdict must be in favor of the defendant physician,

If, on the other hand, you find that the defendant made an erTor in the
diagnosis or treatment of the _glg.x_ggff__ which was medically unreasonable, and if
your further find that such error was the proximate cause of injury to the plaintiff,
then your verdict should be for the plaintiff,

In judging tl;ne defendant’s conduct, you may not consider facts which were
discovered only at a latez; time, but only those facts which the defendant knetw or
reasonably should have known at the time of the diagnosis or treatment complained

of,

Judge of the Distriet Court

GIVEN

REFUSED

EXCEPTIONS ALLOWED

/ o -
/&/// -7/ é\)

M c zi/fw//'j E
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13.5 PHYSICIAN'S RIGHT TO ELECT TREATMENT TO BE USED

A physician is not bound to use any particular method of treatment or
surgery with his patient. If among physicians of ordinary skill and
learning more than one method of treatment or surgical operaton is’
recognized as proper, jt is not negligence for a physician in good faith
" to adopt and use either of such methods of treatment or surgical

operation.

Comments: Eckels v. Traverse, 362 P.2d 680 (Okla. 1961); McBride v. Roy,
58 P.2d 886 (Okla. 1936).
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September 17, 1985

Fletcher Bell
Commissioner of Insurance
420 S.W. 9th

BUILDING MAIL

Dear Commissioner Ben:

On behalf of the Special Committee on Medical Malpractice [ am requestmg
the following information:

1. Please send a compilation of doctors, osteopaths, chiropractors. and
hospitals that have had multiple claims made against them, with an
indication of the claims amounts that were actually paid. The
information should reflect payouts by both primary carriers and the
Health Care Stabilization.Fund. The format utilized by your Depart-
ment in the information regarding primary carriers supplied to the
Committee at its last meeting is fine, but we would ask that vou add
the name of the primary insurance carrier. In addition, please include
the closed claims information for 1984 and 1985 that is available but
has not been put onto your computer since this will provide a fuiler
picture and will be more helpful. In addition. please have vour staff
clarify why certain doctors have multiple speciaity codes iisted in the
same year for different claims.

Ted Fay of your Department indicated this information could be
available within ten days or so which will be appreciated.

2. Piease provide the total medical malpractice premiums collected by
insurers in the years 1979 through 1984 and the actual losses paid for
these same years, as well as incurred losses. Some of this information
appears in the March 13, 1985 report by your Department entitled
"Kansas Medical Professional Liability Insurance.”

3. Please provide additionai informaticn regarding vcur Department's zip
code list of doctors that currently notes their specialty and insurer, to

inciude the actual dolar premium and surcharge now paid and whether
the surcharge is at the 80 percent or 110 percent level.

VO e a0 Y
” /A /bc///W’LJ/r/l/f/'_— XIT



4. Please send a copy of the pretrial questionnaires and pretrial orders
for the 12 jury award cases levied against the Kansas Heaith Cuare
Stabilization Fund (HCSF).

5. Please provide a list of the names-of cases involving the HCSF in
which settlement figures were closed. Please include the case number
and the district eourt where the settlement was approved.

8. Please send a copy of the actuarial report, which the Committee was
told was now available, predicting the impact of certain tort reforms
prepared for the Fund.

Thank you for your attention to this matter. The next meeting of the
Committee is scheduled for October 10 and 11. I need this information as soon as
possible to prepare for this next meeting. Please send a copy of the materials vou
supply me to our Committee staff representative, Mike Heim of the Kansas Legislative
Research Department. Please inform me as soon as possible if there is a problem in
obtaining any of this information.

Sincerely,

Representative Joe Knopp, Chairman
Special Committee on Medical Malpractice

JK/MH/aem
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JNSURANCE DEPARTMENT

420 S.W. gth
Topeka 66612 913-296-3071

. CT‘;r‘800~43A552-2484 FLETCHER BELL
. SUmer IStal
STATE OF KANSAS Divison calls onty Commissioner

September 26, 1985

Honorable Joe Knopp, Chairman

Special Committee on Medical Malpractice
Representative, Sixty-Seventh District
410 Humboldt

Manhattan, Kansas 66502

Dear Chairman Knopp:

Upon receipt of your letter of September 17, 1985, we began to attempt to
compile the information you requested and have also beem in contact with
Mike Heim of the Legislative Research Department.

We will. comment wupon your requests in the order contained in your
September 17, 1985 letter:

1. Attached is an updated and revised exhibit of doctors, osteopaths and
chiropractors that have had multiple closed claims made against them.
This exhibit shows payouts by both the primary carriers and the Health
Care Stabilization Fund, as well as the name of the primary insurance
carrier. Closed claims records received but not yet entered into the
computer record keeping system have been individually reviewed and when
appropriate, added to the exhibit. We also reviewed those doctors listed
with multiple specialty codes and found that all situations could be
reduced to only one specialty code per doctor. Closed claims data for
Kansas hospitals has not been furnished. We anticipate that a similar
exhibit for hospitals would require four to six weeks to compile reliable
data on the basis requested in your Iletter. If it 4is absolutely
essential, we will attempt to compile the hospital closed claims
information on the basis you have requested. In discussing this with
Mike Heim, we pointed out that hospitals will have multiple claims by
their very nature and were not deemed necessary to include in our
original exhibit.

With regard to the enclosed exhibit for doctors we are again po’nting out
that the closed claims records furnished by the insurance carriers was
not intended to be utilized for this purpose. If the department were to
be interested in obtaining prior loss data or a specific health care
provider, such loss information would be requested from the individual
provider's insurance carrier(s). This method is more reliable since it
would include open claims files, as well as closed claims information.
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2. Since the requested information is not contained in our files, it
will have to be obtained from the various insurance companies as we had
previously done for our March 13, 1985 report which you referenced. Mike
Heim offered to write to the insurance companies and we have given him
the necessary information to do soj;

3. We are enclosing an exhibit that does contain the information
requested;

4, We are enclosing copiles of the pre~trial orders that are contained in
our office files. The pre-trial questionnaires are not kept in our
office files but we are in the process of obtaining a copy from our
attorney in the respective cases. We will send such copies to you as
soon as they are received;

5. The 1list of cases requested 1is enclosed;

6. There are two different reports that contain information relative to
this subject and a copy of each is enclosed;

7. We are also enclosing a copy of some information that may be of
interest that was furnished to Mr. Jerry Palmer.

1f we can be of any further assistance, please let us know.

Sincerely,

Fletcher Bell
Commissioner of Insurance

Y Ly oty
Ron Todd
Assistant Commissioner

RT:sc

Enclosures
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INSURANCE DEPARTMENT

420 S.W. 9th
Topeka 66612 913-296-3071

. c‘;i‘iﬂ:‘if;i:i‘. FLETCHER BELL
STATE OF KANSAS ; Division caiis oniy Commissioner

September 30, 1985

The Honorable Joe Knopp

Chairman, Special Committee on Judiciary
Capitol, Room 175-W

Topeka, Kansas 66612

Dear Mr. Chairman:

Mike Heim has asked me to address two areas concerning the multiple
claims report for physicians furnished to you last Friday.

You will note that total loss and expense figures are only included in
the far right hand column for those providers who had some payment made
from the Health Care Stabilization Fund. These totals had to be done by
hand and we did not complete the totals for cases only involving the
primary carriers. We will provide these figures for you or you may
simply wish to have staff add the figures shown for the cases that did
not involve a HCSF payment.

Segcondly, the Health Care Stabilization Fund loss and cost figures
include all readily identifiable closed HCSF cases involving multiple
claims for physicians. Please note that in order to get the relevant
information to you as quickly as possible, we did not in every case
include closed HCSF cases that resulted in no indemnity. Also, please
note that an adjustment was made in some cases where there were multiple
defendants all of whom contributed to the loss.

You will recall from my earlier letter that we have not furnished data on
multiple claims by hospitals. However, given sufficient time, this
information on hospitals can be made available if you deem it necessary.

Finally, we wish to emphasize that Some of the closed claims data shown
for the primary carrier are for cases that predate the HCSF. In these
instances, there is no further information available for us to provide.

Very truly yours,

Fletcher Bell
Commissioner of Insurance

Ron Todd
Assistant Commi;sioner

RT :mmk
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SPECIALYY cITy
115 Shawnee Mission
115 Halstead

+ 113 Kansas City

YEAR

CLOSED  LOSS

1983 $100,00

1986 0
1981 2,500
1981 0
1981 0

1982 100,000

HCSF HCSF
DEFENSE OTHER CAUSE LOSS cosT
$56,578 0 Surgery $115,000 0
0 0 Improper
Care
124 4 Improper
Care
6,204 1,676 Surgery
1,864 393 Birth
* Control
7,763 3,894 Incorrect 180,000 10,661

Diagnose

CNTY

TOTAL LOSS

INSURANCE CO AND EXPENSE

Jo

\

Western Casualty $271,578
& Surety

Penn, Cas. Co

Medical Protective

Medical Protective

Med, Pro.

A 3

Medical

Protective 302,318
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cITyY

114

111

Topeka

Overland
Park

Leavenworth

YEAR
CLOSED  LOSS DEFENSE OTHER CAUSE
1984 100,000 6,378 1,865 Incorrect
. Diagnose
1984 100,000 4,620 2,139 Incorrect
. Diagnose
1984 100,000 1,651 6,126 Incorrect
Diagnose
1980 16,000 7,730 2,248 Surgery
1980 0 0 0 Improper
Consent
1979 2,000 2,700 446 Improper
Care
1980 144,375 6,900 2,001 Incorrect

Diagnose

HCSF
LOSS

500,000

100,000

50,000

-0

HCSF
COST

3,766

CNTY

INSURANCE €O

TOTAL LOSS
AND_EXPENSE

SN

SN

SN

Lv

Medical
Protective

Medical
Protective

Medical
Protective

U.S. Fidelity
& Cas.

St, Paul F& M

Med. Pro.

Medical
Protective

6063485

210,525

158,777

153,276



-

SPECIALTY  CITY
111 Hichita
130 Leawood
113 Shawnee Mission

Merrian

Overland
Park

YEAR HCSF HCSF
CLOSED  LOSS DEFENSE OTHER CAUSE 1.0SS oSt
1984 200,000 7,095 11,127 Incorrect 0 0
' Diagnose
1980 0 0 0 Incorrect
: Diagnose
1982 0 0 0 Incorrect
Diagnose
1982 0 0 0 Falls
1983 45,963 7,631 943 Prescription
Error
1984 0 0 0 Improper
Care
1984 0 168 0 Miscellaneous
1980 0 2,665 0 Birth Related
1981 0 4,943 0 Post-0p
Infection
1982 0 6,520 0 Improper
Care
1983 0 17,436 0 Reaction to

Drugs

CNTY

INSURANCE CO

TOTAL LOSS
AND_EXPENSE

Med. Pro.

St. Paul F & M

Prof. Mut.

218,022



L SPECIALTY

CITY
112 E1 Dorado
115 Wichita
112 Topeka
114 Hichita

YEAR
CLOSED

1982
1982

1981
1983

1981

1982
1985,
1980
1980

1978
1979

LOSS

5,000

0
14,000

0
0

20,000
12,500
0

0
100,000

HCSF HCSF
DEFENSE OTHER CAUSE LOSS COST
5,699 755 Incorrect
) Diagnose
500 0 Reactfon to
Drugs
0 791 Surgery
3,434 0 Surgery
4,908 409 Post-0p
Infection
2,197 121 Surgery
6,145 0 Surgery
2,310 524 Surgery
6,820 933 Improper Care
0 0 Birth Related
4,500 724 Anesthesfology 0 ]

is doctor was previously listed as doctor L, 4U, and 4Y,
is doctor was previously Tisted as doctor M and 4Q. A1l claims for this doctor now listed under M,

A1l claims for this doctor now 1isted under 4Y.

CNTY

INSURANCE CO

TOTAL LOSS
AND_EXPENSE

St. Paul F & M

L]

St. Paul F & M
L4

Med. Pro.

105,224



+

SPECIALTY  CITY
112 Wichita
114 Kansas City
114 Topeka
111 Wichita

YEAR
CLOSED

1982
1983

1981
1982
1983

1983
1983
1983
1980

1980
1982

LOSS

15,000

2,000

60,000
0

0
100,000

HCSF
DEFENSE OTHER CAUSE LOSS
3,045 184 Surgery
1,076 24 Psychiatric
0 0 Incorrect
Diagnose
444 18 Improper
Care
7,523 1,928 Incorrect
Diagnose
0 274 Birth Related
3,027 0 Birth Related
23,300 0 Anesthesiology
25,069 0 Incorrect
Diagnose 0
0 0 Incorrect
Diagnose
0 0 Incorrect
Diagnose

IICSF

€osT
g

CNTY

TNSURANCE CO

TOTAL LOSS
AND EXPENSE

Medical
Protective

Medical
Protective

West. C & S

Medical
Protective

*125,069




R

SPECIALTY

CITY
114 Leavenworth
112 Coldwater
Salina
114 Overland-
Park -

YEAR

CLOSED  LOSS DEFENSE OTHER CAUSE LOSS

1984 0

1982 5,667 12,045 0 8irth Control

1983 4,000 50 0 Reaction to
Drugs

1982 24,000 2,399 795 Doctor's
Advice

1982 0 5,035 1,207 Improper
Care

1983 10,000 629 129 Birth Control

1980 0 0 185 Reaction to
Drugs

1981 0 731 0 Birth Control

1982 0 2,196 0 Birth Related

1983 0 0 0 Birth Related

CNTY

INSURANCE CO

St Paul F & M
Hest. C&S
St Paul .E&M

Med. Ptro, -

West. C&S

TOTAL LOSS

AND EXPENSE



Shawnee Mission

Kansas City

SPCCIALTY City
114
115
112 Iola

YEAR
CLOSED

1984
1983
1984
1984
1985,

1984
1983

1979
1978

1981
1983

LOSS

100,000
45,000
7,500
100,000
200,000

16,635
100,000
0

0

HCSF - HCSF
DEFENSE OTHER CAUSE LOSS CosT
I4
4,528 2,271 Surgery 25,000 0
2,139 T 152 Surgery
0 698 Surgery
19,987 11,447 Surgery 123,170 0
1,230 147 Surgery 93,750 560
6,970 479 Improper
Care
4,368 3,380 Surgery 0 0
0 0 Vasectomy
3,130 203 Miscellaneous
2,448 482 Improper
. ‘ Care
6,542 - 608 Improper

Care

TOTAL LOSS
CNTY INSURANCE CO AND EXPENSE
WY Med. Pro. 231,199
Hest. C & S
Jo Med. Pro. 243,158
Jo " 295,687
Med. Pro. )
J0 Med. Pro. 107,748
"
Med. Pro.




R

SPECIALYY

CITY
114 Topeka
114 Overland
Park
111 Wichita

INSURANCE €O

TOTAL LOSS
AND_EXPENSE

YEAR HCSF HCSF
CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COST CNTY
1981 80,000 35,592 0 Post-0p
Infection
1982 1,000 2,042 0 Incorrect
Diagnose
1981 1,000 265 7 Improper
Care
1981 0 1,037 18 Post-0p
. Infection
1983 2,500 0 0 Improper
Care
1980 10,000 628 214 Incorrect
Diagnose
1982 0 0 0 Incorrect
Diagnose
1984 83,300 4,349 1,469 Incorrect

Diagnose

s

M

t Paul FeM

edical
Protective

Medital

Protective



R

SPECIALTY  CITY
112 HWichita
112 lola
114 Overland

Park

HCSF HCSF

YEAR

CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COoST

1984 0 0 846 Birth Control

1982 13,500 593 0 Improper
Care

1982 0 8,371 1,757 Doctor's
Advice

1983 50,000 3,656 789 Doctor's
Advice

1984 0 0 0 Improper
Care

1982 20,000 646 8,044 Improper
Care

1981 0 0 0 Personal

Injury

CNTY

INSURANCE €O

TOTAL LOSS
AND EXPENSE

St Paul FaM
"

Hed. Pro.

St Paul F&M

St Paul FeM



EI

YEAR HCSF HCSF : TOTAL LOSS

SﬁEtlALTY CITY CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COST CNTY INSURANCE CO AND EXPENSE
114 Salina 1984 3,500 4,681 1,049 Birth Related Med. Pro. \
1983 0 0 0 Personal "
Injury
115 Leawood 1983 15,000 8,747 264 Surgery West, C&S
1983 15,000 3,729 0 Surgery "
11 Hays 1980 0 0 0 Incorrect Med, Pro.
Diagnose
1981 35,000 3,575 1,129 Incorrect "
Diagnose
114 Junction City 1979 18,750 1,560 244 Surgery ) West. CES
1980 20,000 7,829 2,226 Miscellaneous "
112 Topeka 1982 0 947 363 Improper Med. Pro.
\ Care .
1983 0 0 114 Improper

Care



m

M

KK

SPECIALTY  CITY
114 Emporia
114 Hutchinson
Overland
Park
115 Hays

YEAR HCSF HCSF TOTAL LOSS
CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COST CNTY INSURANCE €O AND EXPENSE
1978 0 0 0 Surgery Med. Pro. \
1980 7,500 0 0 Surgery "
1980 18,000 0 0 Hysterectomy "
1983 0 2,727 1 Birth Related "
1979 0 1,823 264 Hysterectomy Med. Pro.
1979 51,250 10,231 4,037 Birth Related "
1979 0 3,684 1,270 Birth Control "
1982 0 0 176 Birth Control Weft. C&S
1980 0 0. 0 Incorrect Med. Pro.
Diagnose .
1983 0 2,581 336 Incorrect "
Diagnose
1979 2,500 125 (1] Improper "

Consent



T SPECIALTY

cIry

122

124

Wichita

Sabetha

Kansas City

YEAR HCSF lICSF
CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COST
1982 0 0 350 Reaction to

Drugs
1982 0 0 0 Reaction to

Drugs
1982 0 16,470 0 Reaction to

Drugs
1980 3,121 0 641 Personal

: Injury

1980 1,25¢ 3,112 0 Birth Control
1981 0 0 1,000 Doctor's

Advice

CNTY

INSURANCE €O

TOTAL LOSS
AND_EXPENSE

St Paul F&M

Pro. Mutual

St Paul FcM

Gulf Ins. Co.
ot A



n

HA

q

SPECTALTY CITY

115 Wichita
115 Wichita
115 Mission
114 Great Bend

HCSF HCSF

YEAR
CLOSED  LOSS DEFENSE OTHER CAUSE LOSS COST
1982 5,000 0 0 Improper
Care
1983 7,500 0 658 Surgery .
1985. 1,455 0 392 Surgery
[ Y
1983 17,500 6,482 1,713 Surgery
1985, 0 5,378 2,327 .. Surgery
1983 0 29,700 8,018 Improper
Care
1982 0 6,605 0 Surgery
1982 6,000 1,451 1,897 Surgery
1981 4,250 0 75 Doctor's
Advice
1981 1,667 0 2,500 Vasectomy
1981 2,500 0 0 > Anesthesiology
1981 0 0 0 Surgery
1979 2,000 0 0 Improper
Consent
1984 0 0 0 Birth Related
1984 0 55,595 13,861 - Birth Related

TOTAL LOSS
CNTY INSURANCE €O AND EXPENSE

St Paul ¥F&M

" Al
L

Med. Pro.

Med. Pro.

St Paul FeM
L]

St Paul FeM



R SPECIALTY

CITY
T 115 Topeka
113 Arkansas
City
111 Overland
Park °
115 Shawnee Mission

YEAR
CLOSED

1984

1983
1983

1983
1983

1980
1980

1984
1982

L0SS

18,000

12,500
5,000

250

HCSF HCSF

DEFENSE OTHER CAUSE LOSS CcOsT

742 0 Improper
Care

368 481 Surgery

6,266 2,778 Surgery

6,979 0 Incorrect
Diagnose

3,667 300 Incorrect
Diagnose

0 93 Birth Control

0 111 Incorrect
Diagnose

1,765 0 Improper
Care

0 0 Improper
Care

CNTY

INSURANCE_CO

TOTAL LOSS
AND EXPENSE

St. Paul F L M

L

Hest C & S

St. Paul F &4 M

"



!

SPECIALTY cIry
111 Hays
114 Kansas City
114 Overland
Park
112 Topeka

YEAR
CLOSED

1983
1982

1979
1977

1980
1981
1981

1979
1980

LOSS

37,500

1,000

4,505
11,000

750
25,500

ICSF HCSF

DEFENSE OTHER CAUSE L0SS COST
14,125 0 Incorrect

Diagnose
0 0 Incorrect

Diagnose
0 0 Improper

Care
2,052 409 Improper

Care
0 0 Surgery
20,560 20,000 Post-Op

Infection
0 . 16,700 Dental
778 121 Reaction to

Drugs
2,710 215 Birth Related

CNTY

TNSURANCE CO

TOTAL LOSS
AND EXPENSE

Med, Pro.

Med. Pro.

“

St. Paul F &M

Med. Pro.



!

SPECIALTY

CITY
114 Wichita
114 Lawrence
114 Lawrence

YEAR
CLOSED

1979
1979

1982
1982

1984

1982
1983

1979
1980

Loss

6,000

25,000
7,500

41,250

10,000
0

55,000

DEFENSE OTHER CAUSE
1,400 .2n Incorrect
Diagnose
0 156 Incorrect
: Diagnose
4,59 1,885 Surgery
990 37 Improper
Care
1,726 6,525 Surgery
147 0 Surgery
3,800 0 Surgery
1,463 18 Surgery
9,707 2,974 Surgery

HCSF
L0ss

HCSF
COST

is doctor was previously listed as doctor XX and 40. A1l claims for this doctor now listed under XX,

CNTY

TOTAL LOSS

INSURANCE €O AND _EXPENSE

Med. Pro. \

§t. Paul F & M

Med. Pro.



R

Ty

SPECIALTY CITY
111 Wichita
112 Lawrence
122 Overland
Park -
112 Lawrence

YEAR HCSF
CLOSED  LOSS DEFENSE OTHER CAUSE 1.0SS
. 1980 0 0 0 Incorrect
Diagnose
1982 0 0 0 Incorrect
Diagnose
1980 0 8,661 1,113 Improper
Care
1979 0 2,493 460 Doctor's
Advice
1979 7,000 5,236 800 Birth Related
1980 0 0 411
1984 0 267 5 Incorrect
. Diagnose
1984 0 193 1,638 Incorrect

Diagnose

HCSF
CosT

CNTY

TOTAL LOSS

INSURAMCE CO AND EXPENSE

Med. Pro.

St. Pavl F & M

Hest C & S

Med. Pro.



!

SPECIALTY cITY
116 Topeka
113 Topeka
113 Junction
City :

YEAR
CLOSED

1978
1979

1979
1980

1981
1982

LOSS

1,500
1,750

100,000
10,150

Birth Related 300,000 47,902

HCSF
DEFENSE OTHER CAUSE LOSS
342 0 Improper
Care
2,140 404 Anesthesiology
6,873 917
0 0 Incorrect
Diagnose
67,145 0
2,186 616 Incorrect
Diagnose

HCSF
CosTY

INSURANCE CO

TOTAL LOSS

CNTY AND EXPENSE
\
St. Paul F & M
Med. Pro.
Fed,Ct, Western Casualty 515,087

& Surety



o

iL

SPECIALTY ClTy
113 Topeka
114 HWichita

YEAR
CLOSED  LOSS DEFENSE OTHER CAUSE
1979 0 6,874 916 Doctor's
Advice
1979 2,500 1,455 234 Incorrect
: Diagnose
1980 250 457 42 Surgery
1980 20,000 385 a7 Surgery
1980 1,100,000 22,719 0 Surgery
1981 100,000 2,609 0 Surgery
1981 34,000 2,038 0 Surgery
1981 66,000 2,390 0 Surgery
1981 0 4,034 0 Surgery
1981 0 0 0 Surgery
1981 0 0 0 Incorrect
Diagnose
1981 0 0 0 Incorrect
Diagnose
1981 0 0 0 Incorrect
Diagnose
1981 0 0 0 Incorrect
Diagnose
1981 0 0 0 Incorrect
Diagnose
1981 1,000,000 0O 0 Incorrect
Diagnose
1983 25,000 18,049 0 Surgery
1984 75,000 24,272 666 Surgery
1984 100,000 21,395 0 Surgery

HCSF
LOSS

0
225,000 .
27,250

16,943

HCSF
cost

0
1,102
1,134

0

927

CNTY THSURANCE CO

Med. Pro.
n
NO FILE
SG Medical
Protective

NO FILr West. C &S

SG Medical
Protective

TOTAL LOSS
AND EXPENSE

1,122,719
328,711

64,422

1,000,000

139,265



t

SPECIALTY CITY
12 Lenexa
114 Topeka
ns Prairie
Village

YEAR
CLOSED

1979
1979
1979

1982
1982

1982

1983
1984

LOSS

10,000
50,000
25,000

14,000
15,000

700
65,000

HCSF HCSF

DEFENSE OTHER CAUSE LOSS COST
3,088 n Reaction to

Drugs
68,000 0 Prescription

Error
17,873 4,608 Reaction to

Drugs
3,481 0 Birth Control
0 972 Hysterectomy

/

195 0 Miscellaneous
0 30 Surgery
36,581 250 Surgery

CNTY

INSURANCE €O

Med. Pro.
Gulf Ins. Co.
Med. Pro,

gest. C&S

St. Paul F & M

Hest C L S

TOTAL LOSS
AND EXPENSE



SPECIALTY civy
113 Topeka
111 Topeka
113 Arkansas
City
113 Shawnee Mission

YEAR
CLOSED

1980
1980

1980
1978

1983

1983
1983

1982
1984

LOSS

250
15,000

300

5,000

0
25,000

HCSF HCSF

DEFENSE OTHCR CAUSE L.0SS CoST
457 4?2 Surgery
485 47 Surgery
2,484 0 Incorrect
Diagnose
2,821 443 Post-0p
Infection
3,793 0 Incorrect
Diagnose
728 0 Surgery
9,461 0 Incorrect
Diagnose
0 0 Improper
Consent
0 0

" Surgery

CNTY

INSURANCE CO

Med, Pro.
"

Med. Pro.

West. C & S

Hest. C & S

St. Paul F & M

"

TOTAL LOSS

AND_EXPENSE



" SPECIALTY

CITY
114 Pratt
125 HWichita
115 Topeka

YEAR
CLOSED

1983
1984
1984
1984

1985,
1985,

1983
1983

1984
1980

1980
1982

Loss

0
0

0
11,000

100,000
50,000

100,000
0

0
0

HCSF HCSF

DEFENSE OTHER CAUSE LOSS CoST
13,934 3,041 Incorrect
Diagnose
0 0 Incorrect
Diagnose
0 0 Surgery
2,515 8,397 Surgery
0 0 Miscellaneous
0 0 Surgery
7,975 0 Miscellaneous 32,500 0
5,375 0 Improper
Care
4,118 0 Surgery 100,000 746
0 0 Surgery
3,536.47 0 Surgery
0 0 Incorrect

Diagnose

CNTY

INSURANCE CO

TOTAL LOSS
AND EXPENSE

SG

SG

Med. Pro.
St. Paul F & M

Med. Pro.
St. Paul F & M
"

Professional
Mutual

n

Professional
Mutual

St. Paul F & M
"

140,475

204,864



SPECIALTY cimy
115 Kansas City
115 Topeka
114 Wichita

YEAR
CLOSED

1981

1983
1981

1983
1981

1979
1979
1979

‘ HCSF HCSF
LOSS DEFENSE OTHER CAUSE LOSS COST CNTY INSURANCE CO
3,700 2,509 440 Doctor's Med. Pro,
Advice
0 267 247 Surgery x
63,500 8,125 2,520 Surgery
500 485 0 Incorrect St. Paul F & M
Diagnose
0 6,983 88 Miscellaneous Hest C & S
0 1,076.70 105.60 Hysterectomy §t. Paul F & M
11,700 1,602 507.11 Birth Related .
.0 1,076 105.60 Hysterectomy

TOTAL LOSS

AND EXPENSE




R SPECIALTY

clTy

\ 114

111

112

111

Fredonia

Kansas City

Gardner

Clay Center

YEAR
CLOSED

1980
1981

1982
1980
1982

1980
1979

1982
1983

1982

1982
1984.

LOSS

42,500
9,000
30,000

10,000
10,000
50,000

0

10,000
217.83

HCSF HCSF

DEFENSE OTHER CAUSE LOSS COST
12,827 0 Surgery
0 0 Birth Related
23,846 0 Birth Related
0 0 Surgery
7,137 0 Surgery
0 0 Improper

Care
0 0 Surgery
205 0 Birth Control
10,723 205 Birth Related
0 0 improper

Care
1,000 {1 J Surgery
0 112,50 Birth Related

CNTY

INSURANCE CO

TOTAL LOSS
AND EXPENSE

St. Paul F & M



YEAR HCSF HCSF

, : TOTAL LOSS
R SPECIALTY  CITY CLOSED  LOSS DEFENSE OTHER CAUSE LOSS cOST CNTY INSURANCE CO AND EXPENSE
d. Pro.
E 115 Topeka 1988 0 100 163 Incorrect Hed. Pro '

Diagnose "

1981 0 1,084 81 Doctor's
Advice "

1983 0 3,202 611 Incorrect

. Advice "

1983 0 1,228 511 Incorrect

Adivce
115 Wichita 1981 0 0 93 Prescription West C & §

Error :

1983 0 332 2 Surgery Hed. Pro.

112 Horton 1984 0 2,096 204 - Improper West. C & S
' Care .

1981 0 2,716 216 Incorrect "
Diagnose u

1981 2,500 0 3 X-Ray .

1981 2,500 0 0 Improper

Care



R

SPECIALTY

clTy
113 Hillsboro
114 Overland
: Park
113 Topeka
112

Hoisington

YEAR
CLOSED

1984
1984

1984
1984

1981
1982

1981
1981

LOSS

15,000
0

1,000

2,200

45,000
0

HCSF HCSF

DEFENSE OTHER CAUSE LOSS oSt
16,579 6,930 Miscellaneous
1,569 6,000 Incorrect
Diagnose
14,521 4,682 Birth Related
9 1,430 Birth Control
323 0 Improper
Care
2,076 0 Post-0p
Infection
500 0 Improper
Care
487 0 Doctor's

Advice

CNTY

INSURANCE CO

TOTAL LOSS
AND EXPENSE

Med. Pro.

Med. Pro.

Hest C.& S

St. Paul F & M

L]



4L

af

4N

40*

4p

SPECIALTY CITY
114 Topeka
113 Kansas City
113 Salina
111 Prairie
Village

YEAR
CLOSED

1981
1983

1980
1982

1979
1980

1981
1982
1962

LOSS

1,000
7,500

21,667

oW

40,000
0
100,000

*All claims for this doctor now listed under XX.

HCSF HCSF

DEFENSE OTHER CAUSE LOSS oSt CNTY INSURANCE CO
2,039 337 Surgery Med. Pro.
1,776 273 Surgery "
0 185 Surgery West C 4 S
16,972 350 Surgery v
612,62 0 Surgery St. Paul F & M
13,894,001 O Surgery "
13,934 9,738 Surgery Med. Pro.
1,446 117 Incorrect " )

Diagnose
7.117 1,201 Improper 40,718 0 WY "

Care

TOTAL LOSS

AND EXPENSE

149,036

—



R SPECIALTY

cIty

113

111

111

Topeka

Hutchinson

Ottawa

YEAR
CLOSED

1981
1981
1981
1982

1983
1984,

1979
1979

1982
1984

LOSS

15,000
343

500

INSURANCE CO

TOTAL LOSS
AND EXPENSE

HCSF HCSF

DEFENSE OTHER CAUSE LOSS COST CNTY
1,512 0 Improper

Care
0 0 Post-0p

Infection
0 0 Surgery
0 0 Surgery
0 100 Anesthesfology
0 0 Anesthesiology
641,62 68 Improper

Care
120 68 Incorrect

Diagnose
0 75 Birth Related
1,484 68 Birth Related

is doctor was previously listed under doctor M and 4Q. A1l claims for this doctor now listed under M.

St. Paul F & M

2 Tz

West C & S

§t, Paul F & M



R

g+

Iy+

*h

SPECIALTY  CITY
114 Kansas City
114 Wichita
11 Shawne?
122 Eureka

HCSF HCSF

YEAR
CLOSED  LOSS DEFENSE OTHER CAUSE L0SS cosT
1982 0 2,595 348 Birth Related
1983 0 1,166 . 162 Birth Related
1979 0 6,576 855 Doctor's
Advice
1979 1,000 444 39 Improper
: : Care
1985, 25,000 5,954 559 Birth Related
1984 0 4,423 225577 Birth Relatad
1978 25,000 4,132 1,541 Improper
Care
1978 15,000 0 0 Surgery
1978 15,000 0 0 Surgery
1979 1,000 490 102 Hys terectomy
1980 0 0 55 Personal
Injury
1980 35,625 13,369 0 Doctor's
. Advice
1984 20,000 0 Incorrect
Diagnose
1981 0 0 0 Birth Related

\
This doctor was previously listed under §B and 50. A1l claims for this doctor now 1isted under 58.
his doctor was previously 1isted under L, 4U, and 4Y. A1l claims for this doctor now listed under 4Y,

ChTY

INSURANCE CO

TOTAL LOSS
AND EXPENSE

Weat’ [ €S

st Payl psM -

Wes§¥ i C&S

st Pagl;!’m



}

CPECIALTY cITY
115 Kansas City
115 Wichita
111 Wichita

YEAR
CLOSED

1983
1979

1978

1979
1979

1980
1982
1982
1982

LOSS

7,500
0

0
35,000
0

200,000
99,000

100,000
100,000

HCSF HCSF

DEFENSE OTNHER CAUSE LOSS COST’
1,284 54 Surgery
800 90 Incorrect
Diagnose
15,231 3,345 Post-0p
Infection
4,801 1,924 Surgery
90.75 0 Surgery
11,932 4,067 Incorrect 0 0
Diagnose
2,525 437 Incorrect
Diagnose
1,313 213 Incorrect 27,250 1,134
Diagnose
1,262 . 219 Incorrect 225,000 1,102

Diagnose

INSURANCE €O

TOTAL LOSS

CNTY AND EXPENSE
\
Med. Pro.
Med. Pro.
L[]
St. Paul F & M
No File Med. Pro. 215,999

"

SG " 129,910

SG " -327.583



SPECTALTY

cIry

112

114

113

Kansas City

Wichita

Kansas City

YEAR
CLOSED

1979
1979

1982
1982

1982
1984

LOSS

(=N ]

40,000
30,000

HCSF
DEFENSE OTHER CAUSE LOsS
0 0 Surgery
0 0 Surgery
672 50 Birth Related
1,196 196 Birth Related
9,442 0 Surgery
8,012 0 Surgery

HCSF

cosT

CRTY

TNSURANCE CO

St Paul FaM

L)

Med. ‘Pro.
. .

St Paul (FgM
L]

TOTAL LOSS

AND _EXPENSE



R

ST ECIALTY

CITY

114

Wichita

YEAR
CLOSED

1982
1983
1984
1984
1982

LOSS

9,000
100,000
90,000
100,000
8,500

DEFENSE OTHER CAUSE
3,209 1,145 Improper
Care
1,201 40 Surgery
8,367 18,653  Improper
Care
9,822 3,449 Surgery
293 17 Surgery

HCSF
Loss

750,000

50,000

HCSF
cosT

5,074

CNTY

INSURANCE €O

TOTAL LOSS
AND EXPENSE

SG

SG

Medical
Protective
Medical
Protective
Medical
Protective
Medical
Protective
Medical
Protective

856,315

163,271



e

SCECIALTY  CITY
114 Kansas City
111 Wichita
114 Topeka

YEAR
CLOSED

1982
1983

1981
1982

1982
1981
1983
1984,
1985,
1985,

Loss

9,500
200,000

0
7,500
145,000
0

202
0

HCSF HCSF

DEFENSE OTHER CAUSE LOSS cosT
2,515 469 Surgery
12,373 8,207 Surgery
1,288 0 Incorrect
Diagnose
0 0 Falls
0 0 Hysterectomy
0 536 Hysterectomy
18,000 0 Birth Related 0 0
0 0 Surgery
0 0 Surgery
0 0 Birth Related

CNTY

INSURANCE CO

SN

Med. Pro, N

West. C & S
St. Paul F & M

St. Paul F & M
West. C & S
§t. Paul F & M

163,000

TOTAL LOSS
AND_EXPENSE




IS

I

SPECIALTY CITY
112 Ness City
114 Kansas City
115 Shawnee Mission

Overland Park
Merriam

YEAR
CLOSED

1982
1981

1981
1983

1984
1984

1983
1984
1982

LOSS

5,000

OO

HCSF HCSF

DEFENSE OTHER CAUSE L0SS cost
1,552 0 Improper

Care
1,194 0 Miscellaneous
0 0 Birth Control
3,388 0 B8irth Control
0 0 Improper

Care
3,530 0 Improper

Care
57 0 Surgery
4,525 0 Surgery
0 75 Falls

CNTY

TOYAL LOSS

INSURANCE CO AND EXPENSE

St, Paul F & M

Med. Pro.
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The Kansas Health Care Stabilization Fund (hereafter referred to as "HCSF" or simply as the

BACKGROUAD

"Fund") began operation on July 1, 1976 pursuant to the Health Care Provider Insurance
Availability Act ("HCPIAA" or "Act") —— Kansas statutes KSA Supp. 40-3401 to 40-3420 inclusive.
The Act provides that each health care provider in the state must obtain a "basic coverage"
professional 1iability insurance policy or must qualify as a self-insurer for bas_ic coverage.

Coverage may be on either a claims-made or an occurrence form.

A Health Care Provider Insurance Availability Plan (“HCPIAP" or "l.ﬂan") was also established by
the HCPIAA and serves as a residual market mechanism for health care providers unable to obtain
comercial insurance coverage. The HCPIAP operates, by mandate of law, on a no-profit/no-Toss
basis. At the end of each fiscal year, any surplus or deficit of the HCPIAP is transferred
to/fram the HCSF.

The HCPIAA established the HCSF as a segregated fund in the state treasury, to be administered
by the Camissioner of Insurance, and held in trust to pay:

o losses in excess of basic coverage for active health care pmviders_;

0 basic and excess losses for inactive providers;

0 attorney's fees in defending the HCSF against claims;

0 reinsurance purchased by the HCSF;

0 - actuarial expenses;

0  demands which might be made annually on the HCSF by the HCPIAP; and

0 rezsonable and necessary administrative expenses incurred by the HCSF.
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The HCSF is funded by _’n annual surcharge levied on the active health care providers as a
percentage of basic coverage premiums. In the case of health care providers self-insuring their
medical liability exposure, the surcharge is based-on the premium which wauld have been paid to

the HCPIAP or in accordance with other statutory requirements.

For the period July 1, 1976 to June 30, 1984, basic coverage entailed 1imits of at least
$100,000 per claim and $300,000 annual aggregate. The Fund operated on a modified
“pay-as-you-go" basis in that surcharge dollars were collected as needed to meet annual
disbursements subject to the maintenance of a $10,000,000 fiscal year-end cash balance.
Surcharge rates applied during this period were capped at 65% annually and reflected, at various
points in time, specific minimums for initial and total campliers with the Act. Coverage '
provided by the Fund was unlimited in excess of the commercially supplied or self-insured

basic coverage.

Amendments to the HCPIAA effective July 1, 1984, introduced by Senate Bill 507, increased
basic coverage to $200,000 per claim and $600,000 annual aggregate, and Timited the Furd's
Tiability to $3,000,000 per claim and $6,000,000 annual aggregate in excess of basic coverage.
In addition, funding restrictions in the form of minimums or maximums previously applicable to
HCSF cash balances and surcharge rates were removed. Premium surcharges under the amended Act
are required to be deemed sufficient by the Camissioner to fund anticipated claims based upon
reasonably prudent actuarial principles. Finally, provision was made to amortize any

anticipated deficiencies in the Fund on this basis over a reasonable period of time.

Under the provisions of Kansas Senate Bil1 110, effective July 1, 1985, 50% of punitive damage
awards are to be credited to the HCSF and collateral sources of indemnification must be

considered in determining damages sought on claims cutstanding as of July 1, 1985.
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Due to the continued 17:rease in both the surcharge rate applied to primary coverage premiums

and annual disbursements from the Fund, the Comissioner of Insurance has authorized the

following study. Its purpose is to investigate the effects of implementing various legislative

proposals in the attempt to stabilize and reduce the surcharge demands made on health care

providers, as well as, the liabilities faced by the HCSF.

DANI Associates, Inc. and Insurance Financial Services, Inc. were engaged by the Cammissioner to

perform a study to:

1)

2)

3)

Review and evaluate the HCSF surcharge needs, based on the implementation of
legislative changes to revise the HCPIAA to incorporate certain provisions of the
Indiana Medical Malpractice Laws as identified by spokesmen for the Camissioner.
The implementation of these revisions was to be examined on both a prospective and
retrospective basis. Coverage on a per incident basis in contrast to the current per

policy basis was to be contemplated.

Provide actuarial projections of HCSF surcharge needs assuming prospective caps on
awards of $750,000 and $1,000,000, rather than the $500,000 cap appearing in the

Indiana law.

Provide actuarial projections of HCSF surcharge needs, assuming that a cap on awards
would be supplemented by payments of future medical expenses subject to a separate

Timit. Due to time and budgetary constraints placed on this study, it was requested
that we analyze only the effects of implementing a $1,000,000 cap on medical expenses
along with a $500,000 cap on indemity cther than medical. These effects were to be

exanined on both a prospective and a retrospective basis.



0f the four coverage limit alternatives considered in this report, this option yielded
the least reduction in the surcharge rate indications contained in the latest annual

actuarial analysis of the HCSF's operat‘ions.

4) Review and evaluate the possible reduction of basic coverage premium rates derived

fran the implementation of specific provisions of the Indiana law in Kansas.

This report summarizes our findings to date and is presented initially in draft form for the
Camissioner's review, We wauld be happy to undertake the additional analysis required to
determine the effects of other coverage constraints. A final report will be prepared

incorporating, to the extent possible, caments raised during the review of the draft report.
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SUM{ARY._QF . RESULTS

The Camissioner of Insurance requested that the effect of implementation of the various
coverage changes be analyzed on both a prospective and a retrospective basis. Four alternative
means of implementing the changes are listed below in order of increasing initial surcharge
reduction:

o affecting all claims occurring on or after July 1, 1986

o affecting all claims on policies issued on'or after July 1, 1986

0 affecting all claims reported on or after July 1, 1986

o affecting all claims outstanding as of July 1, 1986
It should be clear that the methods are also ranked in order of their increasing initial impact
on the Fund's 1iability and differ only in their timing before the full benefits of the '

legislative changes are realized.

We have analyzed the effect of implementation on all claims occurring on or after July 1, 1986
(smallest initial reduction in surcharge) in satisfaction of the prospective requirement, and on
all claims outstanding as of Ju‘iy 1, 1986 (Targest initial reduction in surcharge) in

satisfaction of the retrospective requirement.

We l';ave estimated the effect of the following items on the Fund's required surcharge rates for
fiscal years 1985/86 through 1987/83:
0  Provision of four alternative coverage limits:
- 5500,006 cap on indemity awards
- $750,000 cap on indemnity awards (prospective basis only) -
- $1,000,000 cap on indemity awards (prospective basis only)

- $1,000,000 cap on medical awards
$500,000 cap on indemnity other than medical awards



0  Restriction of plaintiff attorneys' fees as they relate to the Fund's Tiabilities

o Utilization » an arbitration system

The results of these analyses indicate that savings in the surcharge rate for fiscal year. 1986/87,
ranging from 5% to 10% based upon prospective implementation and fram 20% to 50% based upon
retrospective implementation, may be realizable over the surcharge rate set forth in our

August 8, 1985, report. These indications are summarized in Exhibit 2 (prospective implementation)
and Exhibit 3 (retrospective implementation). Exhibit 1 displays the surcharge indications
presented in our August 8, 1985, report which were derived in accordance with the HCPIAA a&s it is
currently constituted. We estimate that it would take 5 to 7 years longer to realize the full
effects of the legislation if an occun”enﬁe as opposed to outstanding claim implementation is
adopted. |

The introduction of an arbitration system will impact the required surcharge both through its
effect on the settlement process and through its effect on allocated loss adjustment expenses
(ALAE) of primary carriers and the HCSF. Due to enforced arbitration for all claims, there may be
a delay overall in the average time to settlement of claims. An examination of the State of
Pennsylvania's experience with the encumbering effects of an arbitration system is warranted. The
Cammissioner may also wish to consult with State of Indiana authorities on characteristics of a
successful arbitration system which they may have identified, such as the professional constitution

of the panel and the number of individuals needed to avoid a claim backlog.

Depending on' the features of the arbitration system Kansas chooses to implement, a significant
reduction in allocated expenses may result. It should be noted haowever, that in consideration
of the relative size of the ALAE camponent of the basic premium, a possible 20% - 30% reduction

in ALAE would translate into a much smaller reduction in basic limits premium.
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We have assumed in th™” report that the introduction of an arbitration system would reduce basic
coverage premium by 6%. Since any reduction in basic Timits premium based on an expense saving
of ;:he primary carriers leaves the Fund's loss 1iability unchanged, the presented surcharge
rates are higher than those which would have been derived under an assumption of no savings in

basic coverage premium.

We have considered the possible inpact on the Fund's liabilities of capping plainﬁff attorneys'
contingent fees on awards made fram the Fund's layer of coverage. No reductions in Fund surcharge
rates based on capped fees have been introduced in this study due to the possibility that indemity
loss and contingent fees may be shifted between the primary carriers and the HCSF if the use of a
two-tiered fee scale is permitted. Although the Fund provides both basic and excess coverage for
inactive providers, we have assumed that this same two-tiered fee scale will be permitted in

settling inactive provider claims.

The surcharges presented in this analysis contemplate Fund protection on a per incident basis.
Previous analyses have contemplated protection on a per health care provider (per policy) basis.
Determination of per incident surcharge rates required the simulation of the frequency with

which provider limits adversely stack against the Fund. This process is analagous to the
determination of the cost of clash cover purchased by the Fund. Legislation of statutory
Timitations on claimant awards on a per incident basis rather than a per policy basis affects
three loss levels: basic losses, Fund Tosses, and losses in excess of statutory ;h'mw'ts. First,
a small reduction in basic losses results. In incidents involving multiple health care providers,
the application of a per incident cap can prevent claimants fram recovering the full basic coverage
Timit fram each provider's policy. In such instances, it is assumed that the awarded statutory
1imit would be pro-rated among the policies involved. The resulting reduction in basic premium
varies inversely with the difference between basic and statutory limits of Tiabilty.



Second, coverage in the Fund's layer is reduced in a similar manner but to a much greater
extent. Third, it should be noted that implementation of the statutory 1imit on a per incident

basis reduces the amount recoverable by claimants under a per policy system by approximately
10%.

On July 1, 1985, a 110% surcharge rate was adopted applicable to premiums on policies issued in
fiscal year 1985/86. We have re-estimated required ~s,urr:hav'ges for fiscal year 1985/86 to
reflect legislation effective July 1, 1986. The difference between collected surcharges and
re-estimated required surcharges may be used either to reduce unfunded pre 7/1/84 liabilities
.(thereby spreading the effect of the savings over several years) or to effect a one time

reduction in the otherwise indicated 1986/87 surcharge rate.



DESCRIPTION.OF. ANALYSIS

The analytic methods used to arrive at the results contfained in this report were patterned on
those employed in our previous annual actuarial reviews of the HCSF in June, 1983, August, 1984,
and most recently, August, 1985. Access to and familiarity with these reports would be helpful
in providing additional background information for this analysis. For ease of review and
understanding, we have presented only the surcharge and disbursement summaries of the various

coverage scenarios. Supporting information can be provided upon request.

The attached exhibits summarize HCSF surcharge receipts and loss ‘and loss adjustment expense
disbursements under the various coverage scenarios. The surcharge receipts in the prospective
funding of post 7/1/84 accrued loss and loss adjustment expense conterplate full discounted
accrual funding of these liabilities (Part I of the exhibits). The retrospective funding of
pre 7/1/84 accrued loss and loss adjustment expense contemplates the collection of surcharge
dollars to offset the estimated paycuts of these latter liabilities (Part II of the exhibits).

The current study makes use of the same information that underlies cur August 8, 1985,
indications which considered experience of the Fund through December 31, 1984.
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While we believe our estimates are as accurate and reasonable as can presently be achieved, the

ACCURACY. QF_RESULTS

L4

prediction of present surcharge requirements based on future loss experience is necessarily an
inexact science. The events which give rise to insurable losses are fortuitous and individually
unpredictable. The ultimate settlement of these losses is further affected by inflation, social
expectations, and other less predictable factors. The end result of these uncertainties is
that the results Vas presented are our best estimates based upon mathematical expectations and
the actual future experience of the Kansas Health Care Stabilization Fund may differ fram the

results we have calculated.

The camputations leading to our projections of ultimate incurred losses and their payment over
time inyo]ve many estimatiohs. In our analysis, we have used those estimates we considered most
accurate based upon the sources of information listed below. Our analysis included such reviews
as we dee'ne.d necessary to ascertain the information's reasonableness and applicability; however,
these reviews should not be construed to represent an independent audit or verification of the
data contained in each of these sources. The sources used included:
o megnetic tape files of HCSF claim information, supplied by the Kansas Insurance
anartment;*
0o  HCSF financial reports supplied by the Kansas Insurance Department 7
o magnetic tape file of HCSF premium and surcharge information, supplied by the Kansas -
Insurance Department;
o recent malpractice basic and increased 1imits rate filings in the State of Kansas and

countrywide of IS0 and the major Kansas camercial carriers;

*DANI and IFS reconciled these two sources and found them to be consistent.

10



Diary

the Decembe # 380 Final Campilation of the Malpractice Closed Claim Study by the
National Association of Insurance Comnissioners (NAIC);

Kansas Malpractice Closed Claim Summaries, supplied by the Kansas Insurance

Department ;
Installment Payments Due in fiscal years 1985/86 through 1988/89 on claims arising

prior to 7/1/84, supplied by the Kansas Insurance Department;

reports to the Camnissioner supplied by the Kansas Insurance Departrreni;
legislation pertinent to the HCPIAA; and

Fiscal Year Annual Statements of the Kansas Health Care Provider Insurance

Availability Plan.

1



KANSAS HEALTH CARE STABILIZATION FUND

Prajections Based.on August.8,.1985 Report
gased on (urrent Provisions. of fhe HCPTAA

Surcharge -and. Disbursement Summary._($000's)

—..-Fiscal.Year . _.
8/86  8od/  BI/&

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium * $22,230 $23,161 $24,010
(2) Indicated Required Surcharge Receipts $16,620 $15,762 $18,733
(3) Indicated Surcharge Rate (2)/(1) 7.8  68.1%7  78.0%
(4) Projected Loss & LAE Disbursements $ 440 $1,96 $ 4,356

II. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts $7,626 $7,20 $ 6,063
(6) Indicated Surcharge Rate (5)/(1) A% 3N.5%E B3
| (7) Projected Loss & LAE Disbursements $7,626 $7,90 $6,063
(8) Estimated Ending Discounted Remaining $26,415 $21,189 $16,530

Unfunded Liability

II1. Total
(9) Indicated Surcharge Rate (3)+(6) 109.1% 9.6 103.3%
(10) Projected Loss & LAE Disbursements (4)+(7) $8,066 $9,2% $10,419

See Notes to_Exhibits.
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KANSAS HEALTH CARE STABILIZATION FUND

Legislation.Applicable To All Occurrences On.or After July.1l, 1986
Lnoemnity. Lapped. AL 3000, 000 Per Incident

Surcharge .and Disbursement Summary (3000's)

-.— -Fiscal Year. _.._
8326  8hE/ 8/

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium * $22,230 $22,466 $22,689 .
(2) Indicated Required Surcharge Receipts $16,620 $13,156 $11,835
(3) Indicated Surcharge Rate (2)/(1) 74.85 98.6%2 52.%%
(4) Projected Loss & LAE Disbursements $ 440 $1,820 $ 3,959

II. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts $7,626 $7,290 $ 6,063
(6) Indicated Surcharge Rate (5)/(1) | N334 R4 BTk
(7) Projected Loss & LAE Disbursements $7,626 $7,290 $6,063
(8) Estimated Ending Discounted Remaining $26,415%* $21,189 $16,530

Unfunded Liability

III. Total
(9) Indicated Surcharge Rate (3)+(6) 109.1%  91.0%  78.9%
(10) Projected Loss & LAE Disbursements (4)+(7) $8,06 $9,110 $10,022

See Notes-to-Exhibits.
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’ KANSAS HEALTH CARE STABILIZATION FUND

Legislation. Applicable To.All Occurrences On or After July.1,.1986

Indem1ty. Lapped AL $/50,000 Perlacident

Surcharge_and Disbursement Summary. £$000°s)

Exhibit 2
Page 2 ...

Fiscal Year -

8o/86 sbLdl

84/88

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium *

(2) Indicated Required Surcharge Receipts
(3) Indicated Surcharge Rate (2)/(1)
(4) Projected Loss & LAE Disbursements

$22,230 $22,536

$16,620 $13,780
74.85  61.1%

$ 440 $1,82

II. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts
(6) Indicated Surcharge Rate (5)/(1)
(7) Projected Loss & LAE Disbursements

(8) Estimated Ending Discounted Remaining
Unfunded Liability

[II. Total
(9) Indicated Surcharge Rate (3)+(6)

(10) Projected Loss & LAE Disbursements (4)+(7)
See Notes-to Exhibits.

$7,626 $7,20

R.3I%E ORI
$7,626 $7,20
$26,415** $21,189

109.1%2  93.4%
$8,066 $9,l11

§22,810
$13,353

53.5%
$ 3,973

$ 6,063

26.6%
$ 6,063
$16,530

8.1%
$10,036

i
3
2|



. Ly -:‘)3_: :
BRI AR
LY A SR

2

KANSAS HEALTH CARE STABILIZATION FUND

Legislation.Applicable To All_Occurrences On or After July 1,.1986
Indemnity Lapped At 31,000 000 Per I'ncident

Surcharge and Disbursement Summary..($000's)

- .—- Fiscal.Year

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium * $22,230 $22,68 $22,930
(2) Indicated Required Surcharge Receipts $16,620 $14,144 $14,226
(3) Indicated Surcharge Rate (2)/(1) 4.8 62.5%  62.0%
(4) Projected Loss & LAE Dishursements § 440 $1,821 § 3,969

II. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts $7,626 $7,20 $6,063
(6) Indicated Surcharge Rate (5)/(1) N RZ 5.4
(7) Projected Loss & LAE Disbursements $7,606 $7,20 $6,063
(8) Estimated Ending Discounted Remaining $26,415%* $21,189 $16,530

Unfunded Liability

III. Total
(9) Indicated Surcharge Rate (3)+(6) 109.1%2 94.7%  8.4%
(10) Projected Loss & LAE Disbursements (4)+(7) $ 8,066 $9,111 $10,032

See Notes to Exhibits.




I A

15 "v’-'_,..:\‘ ':f'«— a0t
2y Rl s

Exhibit 2
Page 4 .
KANSAS HEALTH CARE STABILIZATION FUND
Legislation. Applicable To. A1l Occurrences. On or After July 11986
$1,000,000. Lap_On Medical Expense
$500,000 Cap On Indemnity.Other_Than Medical Per. Incident
Surcharge.and. Disbursement Summary (3000's)
——-Fiscal Year _ _.

85/8 86487  8L/Z8

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium * $22,230 $22,698 $23,050
(2) Indicated Required Surcharge Receipts $16,620 $14,754 $15,887
(3) Indicated Surcharge Rate (2)/(1) 74.8%  65.0%2 688.9%
(4) Projected Loss & LAE Disbursements $ 440 $1,883 $4,02

I1. Based on the Retrospective .Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts $7,626 $7,280 $6,063

(6) Indicated Surcharge Rate (5)/(1) A3k RIAE B3N
(7) Projected Loss & LAE Disbursements $7,626 $7,280 $ 6,063

(8) Estimated Ending Discounted Remaining $26,415%* $21,189 $16,530
Unfunded Liability :

III. Total
(9) Indicated Surcharge Rate (3)+(6) 109.13  97.1%  %.2%
(10) Projected Loss & LAE Distursements (4)+(7) $8,066 $9,113 $10,084

See Notes to.Exhibits.
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Exhibit 3
Page 1. ..
KANSAS HEALTH CARE STABILIZATION FUND
Legislation. Applicable To A1l Claims Quistanding At July 1,.1986
Logemn1ty. Lapped At 3500,000 Per_InCident
Surcharge-and Dishursement Summary. {$000's)
.. —Fiscal Year .. _
I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE
(1) Estimated $200,000/$600,000 Written Premium * $22,230 $21,308 $22,089
(2) Indicated Required Surcharge Receipts $16,620 $ 6,930 $ 7,925
(3) Indicated Surcharge Rate (2)/(1) 4.8, R5%  B.%
(4) Projected Loss & LAE Disbursements $ 440 $1,013 $2,104
II. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE
(5) Indicated Required Surcharge Receipts $7,626 $3,332 $2,393
(6) Indicated Surcharge Rate (5)/(1) H.3z 1.6 10.8%
(7) Projected Loss & LAE Disbursements $7,626 $ 3,332 $2,393
(8) Estimated Ending Discounted Remaining $26,415** $ 5,978 $ 4,146
Unfunded Liability
ITI. Total
(9) Indicated Surcharge Rate (3)+(6) 109.1% 48.1%2 46.7%
(10) Projected Loss & LAE Disbursements (4)+(7) $8,066 $4,345 § 4,497

See Notes-to Exhibits.
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Exhibit 3
Page 2 .

< KANSAS HEALTH CARE STABILIZATION FUND

Legislation Applicable To All.Claims.Quistanding At July..l, 1986
$1,000,000 Cap_On Medical txpense

$500,000 J‘@p On Tndprmlt\fl (Other [han Medical Per Incident

Surcharge and.Disbursement Summary (3000's)

Fiscal Year

836 8bl8l 8LE8

I. Based on the Prospective Funding of Post 7/1/84 Accrued Loss and LAE

(1) Estimated $200,000/$600,000 Written Premium * $22,230 $21,771 $22,569
(2) Indicated Required Surcharge Receipts $16,620 $12,317 $14,277
(3) Indicated Surcharge Rate (2)/(1) 74.8%  %6.6%  63.3%
(4) Projected Loss & LAE Disbursements $ 440 $1,870 $ 4,024

I1I. Based on the Retrospective Funding of Pre 7/1/84 Accrued Loss and LAE

(5) Indicated Required Surcharge Receipts '$7,626 $5,000 $ 3,900
(6) Indicated Surcharge Rate (5)/(1) n.% B0 17.3%
(7) Projected Loss & LAE Disbursements $ 7,626 $5,010 $ 3,900
(8) Estimated Ending Discounted Remaining $26,415%* $11,467 $ 8,289

Unfunded Liability

I1I. Total
(9) Indicated Surcharge Rate (3)+(6) 109.1%  79.6%  80.6%
(10) Projected Loss & LAE Disbursements  (4)+(7) $8,066 $6,80 §7,924

See Notes to Exhibits.
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KANSAS HEALTH CARE STABILIZATION FUND
Notes_to_Exhibits

The modest growth in the basic written p;*emium (Exhibit 1) reflects rate changes which
can be reasonably anticipated based on primary carriers' past filing activities.
Although the reflection of investment earm’nés and competitive pressures serve to
contain basic premium costs, increases in both the frequency and severity of loss will

continue to overshadow these cost containment forces.

Reductions in basic premiums attributable to ALAE savings and the exhausting of
statutory coverage Timits through the stacking of primary policies.represent a one
time savings (see Summary). Under a retrospective implementation (Exhibit 3), these
savings will be sufﬁci_ent to tenporarily counteract the otherwise indicated growth in
premiuns. The full benefit of these savings are achieved more slawly under a
prospective implementation (Exhbit 2), and hence the effect on basic premiums is less

apparent.

Because a portion of the fiscal year 85/86 1iabilities, which varies by coverage and

implementation method, will be affected by proposed legislation, we estimate that the
following percentage savings of 85/86 basic written premium ($22.230 million) will be
realized. As noted in the Summary, these savings can be used to reduce the estimated
unfunded pre 7/1/84 Tiabilities.

Exhibit 2, Page 1 3.1%
Exhibit 2, Page 2 2.7%
Exhibit 2, Page 3 2.5%
Exhibit 2, Page 4 2.1%
Exhibit 3, Page 1 72.7%
Exhibit 3, Page 2 28.6%
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BACKGROUND
The Kansas Health Care Stabilization Fund (referred to hereafter as “HCSF"
or simply as the "Fund") began operation on July 1, 1976 pursuant to the
Health Care Provider Insurance Availability Act (the "Act"). The Act
provides that each health care provider in the State must obtain.a "basic
coverage" professional liability policy or qualify as a self-insurer.

The requisite basic coverage may be on either a claims-made or occurrence

form and must carry the limits established by statute.

The Fund was established by the Act to be administered by the Commissioner

of Insurance, and to provide for:

) losses in excess of the basic coverage limits for active health
care providers; ‘

) basic and excess losses for inactive providers;

. attorney's fees in defending the Fund against claims;

] reinsurance purchased by the Fund;

° actuarial and other administrative expenses; and

] demands which might be made annually on the Fund by the Insurance

Availability Plan (the "IAP" or "Plan").

The Fund's revenues consist of income derived. through an annual surcharge
levied on active health care providers as a fixed percentage of their basic
coverage premiums and income earned on the Fund's investments. In the
case of health care providers self-insuring their basic coverage, the

surcharge is based on the premiums which would have been paid to the IAP.
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The basic coverage limits of liability from the Fund's inception‘through
June 30, 1984 weré $100,000 per claim and a $300,000 annual aggregate.
The Fund provided unlimited coverage for any loss exceeding the basic
coverage amounts and operated on a modified “pay-as-you-go" basis during
these years. The surcharge determination provided for expected annual
disbursements subject to the maintenance of a fiscal year cash balance
of Slb million. Surcharge rates applied during this period were capped
at 65% annually and reflected, at various points, specific minimums for

initial and total compliers with the Act.

Amendments- to the Act, effective July 1, 1984, increased the basic coverage
to $200,000 per claim and $600,000 in the aggregate. The excess cover
provided by the Fund above the basic coverage amount was limited to

$3 million per claim with a $6 million aggregate. Minimum and maximum
restrictions for surcharge percentages and the Fund's cash balances were
removed. The surcharge determination was modified so that the amount
collected each fiscal year would be sufficient to fund the HCSF's expected
incurred losses and loss adjustment expenses for that year. In addition,
amounts sufficient to fund the accrued liabilities on claims reported or
occurring prior to 7/1/84 (but which remained unsettled as of June 30,
1983) were t6 be amortized over a ten year period. A condition imposed

on this latter funding was that the portion of the Fund balance at the
beginning of any fiscal year together with the portion of that year's
surcharge attributable to pre 7/1/84 1jabilities would be sufficient to

meet disbursements due to these liabilities during the year.
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The ‘Act stipulates that an actuarial review be performed annually to assist
the Commissione;‘of Insurance in fulfilling the statutory responsibilities.
For the past two fiscal years, @he National Actuarial Services Division

of Fred. S. James & Co., Inc. was engaged to provide the necessary actuarial
assistance to the Commissioner. Recent events, in the form of very large
claim settlements, substantially increased premium cost§ for basic and

Fund coverage, and heightened awareness of financial difficulties facing
professional liability insurers in other states, have focused attention

on the medical malpractice situation in the State of Kansas. This repori,
prepared in response to the Commissioner's request, presents an updated
evaluation of the adequacy of the combined 80% surcharge for the current
fiscal year, as well as, recommendations designed to assure the Fund's
continued viability. Because of_timeframe and cost constraints imposed

by the Department, we have not included detailed exhibits which suppart
our conclusions and recommendations. Additional detail underlying the
enclosed summary exhibits may be provided at the Department's request.

Our final report has been prepared, incorporating to the extent possible,

comnents raised by the Department in its review.
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SUMMARY OF RESULTS

The scope of our‘review and the analytic methods used in this report are
similar to those involved in our. previous actuarial studies. Descriptions
of these methods are not included within this report and access to our
June, 1983, and August, 1984 reports wou]d be helpful in providing

additional background to the current analysis.

Our interpretation of the funding requirements for HCSF's liabilities was
that they differed slightly from those imposed on commercial insurers. |
Commercial insurers’ ratemaking techniques provide for the use of past
experience but their rates are prospectively applied. If losses (or
profits) were incurred during the past periods, insurers are not permitted
to recoup these losses nor reimburse these profits to policyholders through
adjustments in their prosbective rates. Although the accrual funding for
the HCSF in each fiscal year is intended to provide for all claims arising
dyring the year, any inadequacies existing in reserves carried for past
fiscal years, can be considered in the surcharge calculation for the
upcoming year. Likewise, if a surplus appears to be present, then the
surcharge again can be appropriately adjusted. This interpretation is
important in reviewing the current financial condition of the Fund, in
that, sma11‘variation5'in reserve adequacy are not unduly problematic

because of their specific treatment each year.

The Fund's financial condition for the current fiscal year appears to be

reasonably sound, if the interpretation of the surcharge computation given

-4-
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above is accepted. A projection of the Fund's annual. balance at June 30,
1985, is given within Exhibit 1 at the conclusion of this section. Note
that although the current projected level of surcharge collections is
somewhat less than the original projection contained in the most recent
actuarial report, it is anticipated the Fund will have sufficient income

to meet its claim payments and administrative expenses while sti]f bui1ding
a reserve position for the accrual of the 1984/85 fiscal year liabilities.

Important items underlying these findings include:

. The loss projections for the Fund considering experience evaluated
through November, .1984, appear to be in line with our indications
in the most recent analysis. The reserves originally projected
to be available as of June 30, 1985, anticipated full accrual
funding of fiscal year 1984/85. Inadequacies in these reserve
levels can be corrected in the calculation of the surcharge

required for fiscal year 1985/86.

. A number of funding options were considered and carefully reviewed
to bring the periods prior to July 1, 1984 to a full accrual
basis. In order to reduce the magnitude of the surcharge burden
to the lowest level consistent with the earliest possible
achievement of accrual funding, the Department cpted for a
modified “pay-as-you-go" ten year funding strategy. The surcharge
applicable for early years of this funding considers only paid
losses. Accrual reserves were not contemplated for these periods

as of the end of the current fiscal year.

-5~-
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Any potential shortfall in the Fund's anticipated revenues may

be primarily attributable to.a shift in the market share of two
commercial insurers -- St. #aul and Medical Protective Company

-- during calendar years 1983 and 1984. A reversal of their
respective market shares over the two calendar years could not
have been reflected in analyses conducted prior to Jd]y 1984,

due to time lags associated with the production of Annual
Statement Page 14 data and rate filings from the Medical
Protective Company. Information specifically provided by the
Department for this review showed 50% and 35% market shares for
Medical Protective and St. Paul, respectively. In sharp contrast,
rate filings and 1982 Page 14 data, which were the latest
available as of the July 1, 1984 surcharge calculation, suggested
30% and 55% market shares. The end result is that based on
November 30, 1984 accounting information, our projec;ion of basic
coverage premium volume for fiscal year 1984/85 could prove to

ﬁe overstated which would lead to an overstatement in surcharge
collections. An unusual lag in the processing of surcharge
collections affecting November 30th accounts which has recently

come to light, however, serves to improve the comparison between

original and recast estimates.

Medical Protective's rates for physicians and surgeons are
presently as much as 35% below St. Paul's rates. However due

to differences in the companies' philosophies, operating

-6~
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characteristics and distribution of writings, care must be
exerciseq in drawing conclusions regarding either the relative

or absolute adequacy of their rate structures. Rates are
promuigated by insurers and are requlated by the Department in
compliance with a standard of reasonableness which demands that
they not be excessive, inadequate, or unfairly discriminatory.
Notwithstanding this requirement, judgments and healtﬁy
competitive needs rightfully play a significant role in the
practice of insurance pricing. A review 6f filings by these
companies recently provided to us 8oes not suggest any deviations
from accepted standards and practice. Owing to a marked lack

of consistency in the referencing, presentation and manipulation
of information in the filings, however, it is not always possible
to determine the relative degree of influence ascribable to their
Jjudgmental and competitive priciné elements. Unfortunately,

the sporadic nature of formal independent company filings, the
roles judgment and competition play in these filings, and the
unsettling influence of current promulgated rates on future market
composition make the forecasting of the size and adequacy (from
the perspective of the Fund, not that of primary carriers) of

the basic coverage premium base to which the Fund's surcharge

rates are applied rather difficult.

The relationship of basic and excess coverage is treated in greater depth

in the next section of our report.
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Exaibit 1
Estimated 6/30/85 Ending Fund Balances >
As Evaluated at 1730734 »
(n $0007s] 3
z
, Extrapolated Projected 6/30/85 F
Valwe as of Valwe as of Value Based Indicated o
11/30/84 6/30/85 on 12/31/83 Data* Difference 5)
(1) Basic Coverage $ 7,630 $ 14,53 $ 17,922 $ (3,388) 2
Written Pramium :
(2) Surcharge Collections $ 6,104 $ 1,627 $ 14,338 $ (2,71)
at 80% of (1)
(3) Other Income** $ 440 B %1 $ %9 $ (8)
(4) Subtotal Receipts $ 6,544 $ 12,578 $ 15,27 $ (2,79)
(5) Loss and Loss $ 3,193 $ 7,997 $ 8,658 $  (661)
Adjustment Expenses
Paid
(6) Other Disbursements** $ 797 $ 2,39 $ 1,410 s 93
(7) Subtotal Expenditures $ 3,990 $ 10,346 $ 10,068 $ 2]8
(8) Addition to Furd $ 2,554 $ 2,232 $ 5,229 $ (2,997)
Balance (4)-(7) '
(9) Fund Balance as of $ 7,283 $ 7,283 $ 584 $ 1,429
11/84
(10) Fund Balance as of $ 9,837 $ 9,615 $ 11,083 . $ (1,568)

7/1/85 (8)+(9)

* Based on our 8/17/84 report to the HCSF “Actuarial Review of F iscal Year 1984/85 -- 1986/87 Surcharges".
** Investment incame and reimbursements.
¥ HCIAP payments and HCSF administrative expenses.
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RECOMMENDATIONS

Rating Base Considered in Determining the Fund's Surcharge

Since the Fund's inception, two major assumptions have been made in

calculating annual surcharge rates.

The first assumption involves the projection of total bremiums for basic

coverage during an upcoming fiscal period. The method used in making the

projection considers the number of active health care providers and their

average premiums. The latter reflects a composite of the approved rate
levels by insurer, weighted by their respective market shares as illustrated
by the mbst recent information at our disposal -- provided rate filings
and Page 14 data compiled from convention blanks. The assumption is made
that marked departures from past rate levels and market shares will not
occur in a relatively short timeframe; hence future average premiums can
be reasonably computed in the described manner from past experience. If
insurers' rate levels are comparable, then any market shift would have
little effect on the Fund's revenues. In the case of widely different
rate levels, since surcharges are prospectively applied as a fixed
percentage of charged basic coverage premiums, the Fund is adversely
affected by any dramatic and unforeseen increase in the market shares of

lower rated companies.

The second major assumption is related to the first and involves the overall

adequacy of commercial insurer's basic coverage rate levels. For lack

-g-
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of detailed inforTiation (other than dated rate filings), an assumption

is made that the underlying coverage i§ adequately rated. However, each
primary insurar‘charges basic coverage rates which it deems appropriate

and adequate given its unique data problems, classification mix, competitive
position, expense needs, etc. "To the extent that any particular insurer's
basic coverage rate is not, or does not remain, fully adequate, it becomes
more difficult to accurately forecast the Fund's excess liabilities since
they are projected from the expected losses underlying basic coverage
premiums. Obviously, any undetecied inadequacies in the basic coverage
premiums will result in the use of understated permissible loss ratios

in the derivation of these expected basic coverage losses.

Furthermore, at current and foreseeable basic premium and surcharge levels,
the Fund's Tlayer of responsibility (viewed in terms of income) is nearly
the size of the underlying basic coverage layer, but its liabilities are
considerably more volatile than those of the primary layer. Thus any rate
inadequacies in the basic coverage layer would not only be extended to

the Fund's excess layer, but they would be magnified. -

Lastly, with each movement in the basic coverage limit of liability (such

as that effected on July 1, 1984) the overall adequacy of commercial
insurers' rate levels becomes more difficult to ascertain due to the reduced
credibility that must be attached to their independent assessments of their

rate needs.

-10-
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To be in the best position to project and fund its excess coverage
liabilities, the Fund should ideally draw its own conclusions regarding

the expected Tevels of basic coverage losses which underlie them. As a
consequence, a unique set of a;tuaria]]y determined basic coverage rates
could be established which would be applicable: on a statewide basis;

by type of provider and specialty; and to insureds and self-insureds alike.
Surcharge collections would be based on these rates. 'It is important to
note that we are not proposing that a single rate level be used by all
insurers for primary coverage in the State, only that one rate level be
used as a basis for projecting the Fund‘'s liabilities and generating tﬂe

Fund's revenues.

g%, The primary advantage of this approach is that the the Fund will receive
more predictable revenues which are not tied to either the competitive
needs of commercial insurers or the adequacy of their independently
determined rate levels. An additional advantage would be that the
competitive postures of commercial insurers would not be enhanced or
diminished by the magnitude of the Fund's surcharge. Each insured of a
given specialty would be charged the same premium for the Fund's coverage
regarqless of the rates charged by their basic coverage insurer (the same
holds true for sé]f—in5ureds): Finally, the degree of control which the
Department wouid Le able to exercise in protecting the Fund's financial

position would be grcatly enhanced.

The determination of this one rate level for the Fund would require a sig-

nificant change in the Fund's existing statutorily defined authority and

-11-
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an analysis of statewide basic coverage exposure, premium, loss and expense
statistics in provider type and classification detail. Reference to
regional and countryw1de information would be made only to the extent deemed
appropriate and necessary. The choice of methods and assumptions to be
employed in analyzing this basic Coverage database would most properly

fall within the scope of the Fund's annual review of its excess coverage

layers.

Investigation into specific problem areas likely to be encountered in the

specification, securing and implementation of a statewide basic coverage

database does not fall wjthin the scope of this report.

Limitation of the Fund's Losses

The Fund's coverage, proépective]y and/or retrospectively, can be limited

through the use of any or all of a number of options, including:

) legislative revision of the Fund's unlimited coverage prior to

July 1, 1984, and/or the $3 million coverage after July 1, 1984;

° legislation limiting future awards to a fixed statutory figure
(i.e., comparable to Nebraska's and Virginia's caps of $1 millign

per claim, including punitive damages); or

\
’ reinsurance protection, whereby amounts in excess of the policy

retention are borne by the reinsurers.

-12-
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The objective of limiting large claims is to help maintain the éhort~term
and long-term }inancia1 viability of the Fund by dampening the effect of
fortuitous and catastrophic losses. Although each option helps achieve

the objective, the political ramifications of transferring the
responsibility for the portion of losses in excess of the selected
limitation away from the Fund must be considered. The advantages of a
legislative cap (either of the first two options) are administrative ease
-and cost. The burden, however, is placed on health care providers to obtain
protection or remain uninsured for coverage previously provided by the
Fund. This may be attractive to many health care providers who feel they
do not need and should not have to bear the cost of the substantial limits

5%% provided by the Fund. Special attention to the needs of inactive providers

would be required since they do not pay for the coverage afforded them

by the Fund.

Although the purchase of reinsurance would ease the problem of transferriﬁg
responsibility to health care providers, there is an additional cost
involved in this option not present in the others. The following axiom

of reinsurance pricing always holds true -- "the reinsured will, in the
long run, pay its own losses plus the reinsurer's expenses and profit

margin”,

In reinsurance terms, this axiom refers to the direct loading for expenses
and contingencies of the cedant’s burning rate. The burning rate is

determined as the ratio of the cedant's burning cost, or past actual lcsses

-12-
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for the layer it wishes to cede, to its subject premium. The burning cost
for the Fund would be that portion of jtg liabilities that it would desire
to reinsure. }he Fund's subject premium would be best related to the basic
coverage premium underlying it§ surcharge. Because surcharge collections
have been subject to various constraints and changes in purpose over time,
they do not offer a desirable premium base. We consider an expense and
contingency loading of 100/75 to be representative of that which the Fund
would mecst I%kely encounter in reinsuring its medical professional
Tiabilities. This fraction, when multiplied by the Fund's burning rate,
implies a loading for expenses and contingencies of 33 1/3% on the losses
ceded by the Fund. Note that as an agency representing ;he entire State,
the Fund has some bargainfng power to minimize, but not eliminate, the

loading on its losses.

Exhibit 2, which follows, summarizes the expected losses eliminated by
limiting the Fund's liabilities at various points. Due to the complexity
qf the manner in which reinsurance markets and rates are determined at

any point in time, quotes of specific reinsurance costs and loadings cannot
be included within this report. However, the discussion in the preceding
paragraph is generally illustrative of the reinsurance pricing process.
Once again, these recommendations are purely conceptual and can be given-
additional structure as more direction is provided by the Department over
the next few months. For purposes of this report, it is sufficient to
reiterate that the option to purchase reinsurance is more costly to the

Fund than legislative actions.

-14-
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RANSAS HEALTH CARE STaBILIZATION FUND

Exhibit 2
Estimated Effects of Retroactive Caps
on the Fud™s TidbiTities
(1n W00Ts)
Estimated Ultimate Estimated Reduction Estimated Ultimate Estimated Reduction
Undiscounted Loss In Expectad Level Discounted Loss In Expected Level
and Loss Adjustment Ultimate Liabilities and Loss Adjustment Funding Relative
Fiscal Years Expense Liabilities Relative to Scenario A Expense Liabilities~+  to Scenario A+
Scenario A%
Prior to 7/1/84 $ 4,757 —- $ 35,569 -
7/1/84 - 6/30/85¢+ 14,224 - ’ 9,014 —-
Total $ 60,981 X — $ 44,583 --
enario B
Prior to 7/1/84 $ 41,158 $ 5,599 $ 31,361 $ 4,208
7/1/84 - 6/30/85+ 14,224 0 9,014 0
Total $§ 55,382 $ 5,599 $ 40,375 $ 4,208
Scenario Gt
Prior to 7/1/84 $ 31,879 $ 14,078 $ 24,866 $ 10,703
171784 - 6/30/85¢+ 10,449 3,775 6,836 2,178
Total $ 42,328 $ 18,653 $ 31,702 _ $ 12,881

* Current HCSF coverage which is unlimited relative to $100,000 basic coverage for pre 7/1/84 liabilities and provides
for a $3 million layer of coverage relative to $200,000 basic coverage for post 7/1/84 Viabilities.
** Alternative HCSF provision of a $3 million layer of coverage relative to $100,000 basic coverage for pre 7/1/84
liabilities and a $3 million layer of Coverage relative to $200,000 basic coverage for post 7/1/84 liabilities.
** Alternative HCSF provision of a $1 million layer of coverage relative to $100,000 basic coverage for pre 7/1/84
liabilities and a $1 million layer of Coverage relative to $200,000 basic coverage for post 7/1/84 liabilities.
+ Including the portion of fiscal year 7/1/83-6/30/84 which is unearned as of 7/1/84,
+ Discounted to 7/1/84 based upon an interest rate assumtion of 8.

++ If the roduction in funding s accanplished through reinsurance, the indicated savings must be reduced to reflect the
reinsurers' risk margins and expenses.
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A Additional Reinsurance Protection

-

The preceding discussion concentrated on a specific type of reinsurance --
excess of loss. This type of coverage is straightforward, in that, it
reimburses the Fund for the portion of loss in excess of the selected
retention. Legal and other expenses associated with the direct handling
of the claim can be included as part of the loss or shared pro-rata based

on the Fund's and the reinsurer's respective loss shares.

Other reinsurance protection may be available. These additional coverages
may not be as directly involved with the Fund's claim process but provide

‘for greater financial stability of the Fund and always at a cost.

. Multiple Insureds Involved in a Single Occurrence ("Clash

Cover") -- it is our understanding that the Fund's coverage
applies in excess of each health care provider's basic coverage
policy, that is, separate limits are at stake for each and every
provider in thé State. If a number of providers are involved

in a single occurrence, the Fund's limit of liability may be

equal to the sum of each of the limits (i.e., with a $3 million
Timit énd five providers, the Fund's 1iability may be as high

‘as $15 million). Reinsurance can be structured so that the Fund's
maximum liability per occurrence is capped at a selected
retention, regardless of the number of providers involved. Excess
of loss protection differs from clash cover because the former

would apply generally to losses per health care provider.

-16~-
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Pricing of clash cover requires information regarding provider
claim frequencies and their joint distribution. This information
coulh not be readily assembled from existing data sources
available to us at this time, however it could be obtained in
order to evaluate specific proposals made to the Department by

reinsurers.

Aggregate Stop Loss -- This protection would provide reimbursement
for all payments in excess of an amount (i.e., the "stop")
.se1ected for a given fiscal year. For fiscal years 1984/85 and
subsequent, this reinsurance could be structured so that the

stop would appfy at some dollar value in excess of accrued
discounted liabilities. The larger dollar value would account
for anticipated investment income to the Fund. Any payments

made by the Fund in excess of the stop would be reimbursed on

a dollar-for-dollar basis subject only to the policy limits of

- the reinsurance treaty. Specific aggregate proposals are

susceptible to evaluation based on simulation and modelling of

the Fund's liabilities.

Cash Flow Protection -- A relative newcomer, this type of

“reinsurance could provide protection against an unusually large

and unexpected fiscal year disbursement. If the retention is
established at or near the Fund's anticipated revenues (surcharge
premiums, investment income, etc.) for the fiscal year, then

financial viability could be assured.

-17-
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Layering of the Fund's Coverage

The utilization of optional layered coverage in excess 6f 8 reduced
mandatory Fund coverage layer would be quite advantageous to both the Fund

and Kansas health care providers.

Structuring of reinsurance to match offered optional layers would most
equitably allocatercosts to those providers desiring catastrophic coverage.
In return, these same providers are benefited through the use of their
collective bargaining power (in the form of the Fund) to secure and maintain
a market for excess of loss protection. The Fund's 1iabilities are most

clearly réduced and stabilized by any program which allows it to pass the

cost of afforded high excess of Toss protection on to the recipients of

this protection. An additional beﬁefit may however accrue to the Fund
through the use of such programs because of its reduced profile in claim
actions. The use of a relatively small mandatory layer (e.g. - $1 million)
would simultaneously result in a reduced tendency to view the Fund as a
"deep pocket" and would provide a smaller, well publicized target for

plaintiffs.

The greatest disadvantage offered by such a program would invoive the
administrative burden placed on the Fund to'account for the optional covers
and reinsurance receivables. Marketing and negotiating efforts needed

to assure the continued availability and affordability of the

reinsurance-backed optional layers would likewise fall on the Fund.

-18-
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Other Legislative Considerations

Redefinition of the Fund's 1iabi1ities through legislative action in the
area of tort reform would be of some benéfit. Specific scheduling of
plaintiff attorneys' fees, recognition of collateral sources of recovery,

or limitation of non-pecuniary losses are, in order, iﬁcreasingly likely

to reduce the Fund's liabilities but are decreasingly susceptible to precise

quantification of their effects.

In Tight of the Fund's predominant involvement with liabilities in excess

of those of basic coverage providers, it should also be observed that the
Fund would be most benefited by any legislated changes which would serve

to dampen the leveraged éffect of inflation it faces. The periodic increase
of the basic coverage limit, as has been discussed in our earlier reports,

has exactly this effect.

-10.
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ACCURACY OF RESULTS

While we believe our estimates are as accurate and reascnable as can
presently be achieved, the prediction of present surcharge requirements
based on future loss experience is necessarily an inexact science. The
events which give rise to insurable losses are fortuitous and inpividua11y
unpredictable. The ultimate settlement of these losses is furfher affected
by inflation, social expectations, and other less prediétable factors.

The end result of these uncertainties is that the résu]ts as presented

are our best estimates based upon mathematical expectations and the actual
future experience of the Kansas Health Care Stabilization Fund may differ

from the results we have calculated.

The computations leading to our projections of ultimate incurred losses
and their payment over time involve many estimations. We have used those
estimates in our analysis we considered most accurate based upon the
following sources of information. Our analysis included such reviews as
we deemed necessary to ascertain the information's reasonableness and
applicability; however, these reviews should not be construed to represent
an independent audit or verification of the data contained in each of these
sources. The sourtes used included: '

] magnetic tape files of HCSF claim information, supplied by the

Kansas Insurance Department*;
° HCSF financial reports supplied by the Kansas Insurance

Department*;

*James reconciled these fwo sources and found them to be consistent.

-20-
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magnetic tape file of HCSF premium and surcharge informatfon,
supplied by the Kansas Insurance Department;

recent malpractice basic and jncreased limits rate filings in

the State of Kansas and countrywide by IS0 and the major Kansas
commercial carriers;

the December 1980 Final Compilation of the Malpractice Closed
Claim Study by the National Association of Insurance Commissioners
(NAIC); .

Kansas Malpractice Closed Claim Summaries, supplied by the Kansas

Insurance Department;

Installment Payments Due in fiscal years 1984/85 through 1988/89

on claims arising prior to 7/1/84, supplied by the Kansas
Insurance Department;

reports to the Commissioner, supplied by the Kansas Insurance
Department;

legislation pértinent to the HCPIAA; and

Fiscal Year Annual Statements of the Kansas Health Care Provider

Insurance Availability Plan.

=21~
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ACTUARY DATA*

ATTACHMENT XV

HEALTH CARE STABILIZATION FUND SURCHARGE PROJECTIONS

If Nothing Done

$500,000 cap

A. Effective July 1, 1986
B. Retroactive

$750,000 cap

A. Effective July 1, 1986

$1,000,000 cap

A.  Effective July 1, 1986
B. Retroactive
$1,000,000 medical
$500,000 nonmedical

A. Effective July 1, 1986
B. Retroactive

1986-87 1987-88
(Assumption of (Assumption of

3% Base 4% Base

1985-86 Increase) Increase)

110% 100% 105%
— 91 79
—_ 48 47
—_ 94 85
— 95 88

72

—_ 97 95
— 80 81

* Based -on testimony before the Special Committee on Medical Malpractice by

MH/aem

Charles Lederman, Insurance Financial Services and Anthony Valenti, Dani Associ-
ates, Inc., actuaries for the Kansas Health Care Stabilization Fund.

Kansas Legislative Research Department

November 8, 1985
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INDIANA PATIENTS COMPENSATION FUND REPORT
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The "Indiana Plan" which consists of a $500,000 total cap
on awards and  mandatory 3-doctor screening panel in malprac-
tice cases has been promoted in Kansas as a method of reducing
the financial burden on doctors by lowering insurance prem-
jums. While most observers acknowledge that the cap on awards
creates a severe hardship for the catastrophic injuries, law-
makers in Kansas have been told that we cannot afford the tort
system and must resort to an arbitrary restriction of victims'
rights. |

A key question for Kansas legislators is: does the
Indiana Plan work? If we make dramatic changes in our Kansas
laws and adopt the tort changes passed by Indiana in 1975, will
Kansas doctors be helped? The answer is no and the questions
below contain some detailed comparisons between the current
system in Kansas and the Indiana Plan.

Will the Indiana Plan reduce the amount of money paid per
claim? NO.

In Indiana, a total of $44,693,213.70 has been paid to
malpractice victims in Indiana from 1975-1985. In that time,
145 payments have been made from the Fund, for an average
payment of $308,229 per claim.l

The Kansas Fund paid 116 claims between 1977-1985. In
that time a total of $34,204,765.80 was paid to Kansas victims
for an average claim payment of $294,869.°2

Have Indiana doctors experienced sharp increases in insur-
ance rates? YES.

To finance $400,000 worth of insurance from the Fund,

Indiana doctors paid a surcharge of primary coverage of 10% 'in



1975, 25% in 1980, 50% in 1982, 75% in September, 1985. Fund
authorities have legislative permission to raise the surcharge
to 100% in January, 1986.3

| Has the Indiana Plan reduced the number of claim filings?
NO.

In Indiana, complaints have increased from 1 cla{m in 1975
to 684 in 1984, for a total of 3,451 claims filed in 10 year‘s.4
In Kansas, 5 claims were filed against the Fund in 1977 and 1789
claims were filed in 1984, for a total of 710 claims in 8
years.> In Indiana 63 complaints are filed per 100,000
population. In Kansas there are 28 complaints per hundred
thousand citizens. |

Does the Indiana Plan result in more prompt payment to
injured victims? Nb.

Comparing 1984 data from Kansas and Indiana, it took an
average of 4.3 _years6 for an Indiana malpractice victim to be
paid for an injury-as opposed to 3.7 years for Kansas victims
to receive compensation.7

Does Indiana have a problem with repeat offénders being
responsible for a large number of the claims? YES.

According to statistics from the Indiana Fund report, 3%
(296 doctors) of the doctors who pay a surcharge to the Fund
are responsible for 33.4% of the total number of complaints
filed in Indiana (3,451 complaints).8

Does the mandatory screening panel in Indiana help to
process cases through the system? NO.

In Kansas, there were 835 complaints filed against the

Fund between 1977 and 1985. As of January, 1985, 401 were



still in the system (48%), and 434 or 52% of the cases were
closed.® . |

In Indiana, 3,451 cases were filed between 1975 and 1985.
2,375 cases or 68.8% of those cases were still active in
January, 1985, and only 1,076 or 31.2% of the cases had been
closed.l0

How objective is the screening panel process in Indiana?

The data from the Indiana report indicates that.the panel
process is heavily weighted in favor of the health care pro-
viders. Between 1978 and 1984, screening panels issued 655
findings. In only 98 cases or 15% of the cases, the panel
found that malpractice had occurred. 85¢% of the time, the
panel ruled that no malpractice existed.!ll

Is the Fund solvent in Indiana? NO.

Although the surcharge for Indiana doctors has risen dra-
matically in the past few years (from 50% in 1984 to 75% in
1985; may be 100% in January, 1986), the judgments paid greatly
exceed the surcharge collected. In 1984, $17,734, 930 was paid
to victims and $9,545,058 was collected in surcharge. In 10
years, $32,975,188.41 has been collected from . health care
providers and $44,693,213.70 has been paid in judgments.12

CONCLUSION.

The data supplied by the Insurance Department in Indiana
does not support the contention that the Indiana Plan will be
helpful to Kansas doctors. In Indiana more dollars are paid
per claim, it takes Jlonger to process each complaint, and

although the surcharge has risen sharply, the Fund paid

$8,189,812 more than was collected in 1984.



10.

11.

12.

'FOOTNOTES

Report entitled "Patients Compensation Division,
Department of Insurance, As of December 31, 1984".
(Indiana).

Health Care Stabilization Fund Statistics - dJanuary 31,
1985; p. 1.

Op. Cit. Indiana Fund report. "Calendar Year Statistics
for the Patients Compensation Fund."

Ibid. "Patients Compensation Division. Status of
Complaints Filed Per Year.("

Health Care Stabilization Fund Statistics - July 1, 1985;
p. 2; #12.

1984 Claims paid by Indiana Compensation Fund (57 case
histories), addendum to Indiana Fund report.

July 1, 1985 summary from Kansas Insurance Department of
1984 claims settled (37 cases). :

"Multiple Claims Reports", December 31, 1984; "Admitted
Health Care Providers: 'Master File'", December, 1984,

Op. Cit. January 31, 1985 Health Care Stabilization
Statistics; p. 1.

“Status of Medical Malpractice Complaints Filed with the
Department of Insurance." Indiana Report.

“Malpractice Péne] Opinions."” Indiana Report.

“Calendar Year Statistics for the Patients Compensation
Fund through December 31, 1984." Indiana Report.
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CCNTENTS ‘

Adnitted Eealth Care Providers.

Status of Medical NMalpractice Complaints filed with the
Department of Insurance

Status of Medical Malpractice Complaints filed pef,year aé of
December 31, 1964. e

Feport on Medical Malpractice Fanel Cpinions.
Calender year Statistice for the Patiente Compensation Func.
Multiple Claims Feports.

Report of the Indiana Resicdual MKalpractice Insurance
Authority. ’
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PATIENTS COMPENSATION DIVISION
MONTHLY REPORT

MUNTH REPORTING pecemhpr 1984

ALMITTED BEALTH CARE PORVIDERS:

Phrsiclans
Dentists

Nurses

'Hosplitals

Miscel laneous
Sub-Tutal

Totul admltted Health Care Providers as of Dec.

CERTIFICATE OULY

Physicians
NDenrlists
Hurses

Huspitals

HMiscellaneous

Sub=-Total

”

Beginning

of Month

9,782
2,507
12,582
127

2,960

27,958

Peglinning
of Month

71

1]
o

ta
O
o

3
30
422

+

+

"MASTER FILE"

Total "CERTIFICATE ONLY'sS" as of December 1984

SURCHARGE OILY

Phy<is lans
wnginta
Hutses

Huspitals

“{secellancous

Sub-Togal

Total "SUACHARGE ONLY's™ as of December,

SEMALR O COPLES “MaDE:

e o

VINITORS:

heginning

nf ol

27
18
1

59

4=

New Thig . End of
Month Cancellations Monch
139 0 ' 9,921
65 0 2,572
126 1 12,707
0 0 127
)] 0 2,960.
330 | S . 28,287, .
1984 28.287
New This - From "C.0." to End of
Month Master File Month
2 5 68
2 7 19
456 15 325
0 0 3
0 0 30
50 _ 27 . 445
445
Yew This From "S.0." to End of
_Month Master File Month
0 0 27
0 0 4
0 0 18
0 0 1
0 0 9
0 - 0 = 59
1984 59
MAIL: OUTGOING

MIH. 20¢ 250

569
174"
302

12
o

1,257

CERT:K/R . 133



PATIENTS COMPENSRTIOM DIVISICN ‘
STATUS OF COMPLALMTS FILED PER YERR AS OF DECEMBER 3], 1984

NUMBER OF

COMPLAJMNTS B ;

FTLEC PER  COMPLAINTS COMPLAIMTS PRCBLENM  CLOSED ' PALEL
yEAR YEAR PENDING(a) DPROGRESSING(b) STATUS(c) _(d)  ORINIONS(e)
1975 1 0o 0 0 1 0 '
1976 18 0 2 0 8 B
1977 141 3 3 4 716 55
11978 272 10 11 2 152 ss
1979 319 Coa 17 - 9 167 118..
1980 401 26 43 19, 191 122 -
1981 421 44 106 15 158 - 108
1982 556 75 164 14 179 104

1683 628 187 263 15 167 5¢
1984 684 83 182 1 o33
CUMM. L H
TOTAL 3451 81¢ 611 79 1076 669
(a) (b) (c) - Current active coses fiied with the Patients

Compensation Civision.

(a) PENDING - Complaint has been filed, but a request for 2 nedjcal

review panel has nct yet been received.

(b) PROGRESSING - Complaint has been filed, aré a reguest for a medical
review panel has been received. The file will remain
in thic stage until all menbers of a panel have
been selected.

(c) PROBLENS - Complaint bhas been filed, but either a dollar amcunt heas

. been referred to in the prayer, O the health care prcvide

- did not-comply with the Nalpractice Act, ¢r a possible

statute of limitationz problem.

(d) CLOSED - Complaint was filed, but it was closed prior to the renderinc

of a panel opinion.

(e} PANEL OPJMION - Ccmplaint was filed and a medical review panel render

an opinion.




l . " STATUS OF MEDICAL MALRPACTICE COMFLAINTS FILED WITE
'::.,' THE DEPARTMENT OF IMSURANCE
e o

i CUMMULATIVE TOTAL SINMCE JULY 1, 1975 TO DECEMBRER 31, 1984

1. Total number of complaints filed with the

Department of Insurance since July 1, 1975: 2,45]
2. Current number of active ceces which have K ; R
M requested the formaticn of 2 nediczl review

S

panel: ) 811
2, Current numbe: of active cases which have not
. . yet recquested the formation of a medical
treview panel: C 816

4. Current number of cases in which a panel
opinion has been rencered: ' S 668

5. Current number of ccses which were gcettled

prior to the rencdering of a panel opinion: 1,074
6. Current nunber cf cases which are presently
defined as "Problem Status": 75
*+ 7. Current number of cases which have selected
2ll 4 panel nmembers: Z€0
* 8. Current number of cases whick bave requested
a panel but all nembers have nct yet been-
selected: &3
9. TOTALS: #11 3451 345]

* This ficure is reflected in No. Z above.

Cne hundred forty-five (145) payments heve been mace frcem the
Patients Compensation Fund since its inception. Of this total
figure, Seventy-four (74) cases have had panel opinions i1endered,
the remaining Seventy-one (71) cases were settled prior to the
rendering cf a panel opinion.



MEDICAL MALPRACTICE PANEL OQOPIMTONS -

VMalpractice Act:
pPanel Cpinions rendered

in 19¢84:
Malpracitce:
No Malpracitce:
MateLlal Issue of Fact:
Variations:

'Total Panel Opinions rendered cince the inception of the

20
144
11
30

205

Panel

Opinions

rerndered

in 1°283:
Malpractice:
No Malpractice:

21
133

Material Issue of Fact: 6§

Variations:

13

Panel

Cpinicns

rendered

in 1982:
valpractice:
Mo Malpracitce:
Naterlal Issue of Fact:
Variaticns:

25
85
5

1

Panel

Cpinions

rendered

in 1981:
Malpractice:
Mo Malpracitce:
Material Issue of Fact:
Variations:

PR
24
4
4

Panel

Cpinicns

rendered

in 1980: '
Valpractice:
Mo Malpractice:
Vaterlal Issue of Fact:
Variations:

Fanel

Cpinions

rendered

in 1979:

Malpractice: .

No Malpractice:

Material Issve of Fact::

Panel

Opiniocns

rendered

in 1978:
Malpractice:
Nc Malpractice:

Material Issue of Fact:

Panel

Opinions

rendered

in 1977:
Malpractice:
No Malpractice:

Panel

Opinions

rendered

in 197¢€:

1

Panel

Opinicns

rendered

Falpractice:
in 1975: . :



CALEZXDER

THROUGH DECEMEZR 31, 1984

YEAR STATISTICS FOR TFE PATIENTS CCMPENSATION FUND

1975 1976 1977 1978
Surcharge $975,708.59 $2,294,261.00 $2,402,310.45 $2,306,934.32
Collected
Interest 0 25,500.00 207,831.93 265,657.40
Earned
Sub-Total 975,708.59 2,319,761.00 2,610,142.38 2,572,581.72
Judgements 0 Q 0 425,000.00
Paid
TOTAL $875.708 .59 $2.319,.761.,9090 §2,810,142 3R $2.147.5891 .72
1979 1980 1981 1982
Surcharge $2,13106,546.58 $2,426,958.83 $2,335,927.65 $2,754,188.36
Collected
Interest 836,941.21 824,596.54 1,358,172.55 1,065,294.10
Eatned

Sub-Total

3,143,487.79

3,251,555.37

3,694,100.20

3,819,482.66

7,194,713.70

$(2,375.231,04)

Jucgerents 2,894,500.00 3,900,000.00 1,972,500.00

Paid . :

TOTAL $ 248,987 .79 § IR4R,444,67) $1,721,600.29
1983 1984 TOTAL

Surcharge $5,627,314.35 $9,545,038.C8 $§32,975,188.41

Collected ’

Misc. Revenue 7,209,467.00 7.,209,467.00

I.R.M.T.A .

Interest 664,218.64 4€1,876.57 5,710,288,94

Earned

Stb-Tctal 6,291,632.99 17,216,481.65 45,894,944.35

Judgerments 10,£71,570.00 . 17,734,930.00 44,693,213.70

Paid

TOTAL ${4.279.,937.01 (S18, 228 2%y 1,201,730 .65

$1,201,73¢.65

Office expenses July 1, 1975 threcuch December 31, 1983
Including Salaries
Office expenses January 1, 1984 through December 31, 1984
Salarjes for January 1, 1984 through Decewber 31, 1984
Approximate fund Balance As of Decemoer 31, 1984

261,988 96
70,387.33
21,870 as
737,484,111

* Judgements are paid frcm the Fatients Ccmpensatjon Fund once
2 year between January 1 through I5.

g e



MUIL.TIPLE CLATMS REPQORTS
DECEMBE-R 31, 1584
Total Nurmber of Fhysicians with three or more complainte
fiileé acainst them: . 266
164 Physicians have 3 malpractice complaints filed against themn,
€4 Physicians have 4 malipractice complaints filed againét them.
4C Physicians have 5 malpractice complaints filed acainst them.

14 Physiciens heve € m&lpractice corplaints filedé against them.

N

Fhyvsicians have 7 melpractice ccrplaints filed against tlen.

o

4 Physicians have € neipractice complaints filed acainst them.
4 Physicisns have 9 malpractice c¢crplaints filed against them.
1 Physician has 10 malpractice complaints filed acainst him.

1 Fhysician has 11 malpractice ccnplaints filed acainct him.

1 Physician has 1Z maipractice conplaints filed acainst him.
Total XNumber of Lenticsts with three or more conplaints

filed against them: 13
€ Dentists have Z malpractice ccnplaints filed acainst them.

2 Dentists have £ malpiractice complaihts filed against them.

5 Dentists have S melpractice compleints filed adainst them.



HOSPITAL MULTIPLE CLAIMS REPORT
DECEMRER 2], 1984

Total number of Hcspitals with five'cr more complaints
filed acafret them: €7

3

5

N

tn

Ny

[ 8}

Hcepitals have 5 maipractice complaints filed against them.
Hospitals have € malpracgiee complaints filed aga;nst them.
flcepitals have 7 malpractice complaints filed against’them.
Eospitals Lave & maipractice complaints filed against them.
Hospitals bave 9 malpractice complaints filed against them.
Hospitals have 1C malpractice complaints filed dgainst them.
Hcspitals have 11 raipractice complaints filed against them.
Hospitals have 12 malpractice complaints filed acainst thern.
Hcepital has 13 rzlipractice complaints filed against them.
Bospital has 14 malpractice complaints filed against them.

Hcespital has 15 malpractice complaints filed against them.

~Hospital has 16 rmalpractice ccmplaints filed against them.

Heepitale have 17 nélpractice complaints filed against them.
Bospitals have 1€ rnalpractice ccnpleints filed acainst threm.
Hoepital has 19 molpractice complaints filed acairst them.
Bospitals have 20 malpractice ccmplaints filed against thenm.
Hospital has 21 malprectice corplaints filed acainst them.
Fospital has 22 malpractice ccpplaints filed -againcst them.
Hcspitals have 25 mralpractice complaints filed acainst them.

Hospitals kave 26 malpractice ccmplaints filed against them,.

[oN)

Hospitals have 27 ralpractice complaints filed against them.
Eospital has 3¢ malpractice'complaints filed against them.
Hespital has 21 malpractice complaint.s filed against them.
Hospitals have 32 malpractice ccmplaints filed against them.
Hospital has 24 malpractice complaints filec¢ against them.
Hospital has 35 malpractice complaints filed against them.
Hcsepital has 39 ralpractice complaints filed acainst them.

Bospital has 41 malpractice ccnplaints filed against them.

Hospital has 55 rmalpractice complaints filed against them.



1 Bocpital hsas
1 Hospital has
1 Eospital heas

1 KHospital heas

5€ malpractice complaints filed against them.
€1 malpractice complaihts filed against them.
86 malpractice ccmplaints filed acainst them.

128 malpractice ccmplaints fileé against them.
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SECTION IX:

DISCIPLINARY ACTION AGAINST LICENSEES

The medical practice act should provide for disciplinary action against
licensees and the grounds on which such action may be taken. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. A range of disciplinary actions should be made available to the Board. These should include,
but not be limited to, the following:
1. revocation of the medical license;
2. suspension of the medical license;
3. probation;
4. stipulations, limitations, and conditions relating to practice;
5. fines (including costs);
6. reprimands;
7. letters of censure; and
8. letters of concern.

The Board should be authorized, at its discretion, to take such actions singly or in
combination as the nature of the viq]atfon~requires.

B. The Board should be authorized to require a licensee to be examined on his or her medical
knowledge and skills should the Board have reason to believe the licensee may be deficient
in such knowledge and skills. It should also be authorized to require a licensee to be
physically or mentally examined should it have reason to believe the licensee's physical
or mental condition may adversely affect his or her practice of medicine.

/
¢/ C. The Board should be authorized to take disciplinary action for unprofessional or dishonorable
conduct, which should be defined to mean, but not be limited to, the following:

1. fraud or misrepresentation in applying for or procuring a medical license or in connection
- with applying for or procuring periodic reregistration of a medical license;

2. cheating on or attempting to subvert the medical licensing examination(s);
3. the commission or conviction of a gross misdemeanor or a felony, whether or not related

to the practice of medicine, or the entry of a guilty or nolo contendere plea to a gross
misdemeanor or a felony charge;

14

//0//0'///8

, 3 . __,—._’-——7——-—.
(LT r ;'_/»7,7;4/;;{;“{, X Vit



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

conduct Tikely to deceive, defraud, or harm the public;

’ -
making a false or misleading statement regarding his or her skill or the efficacy or
value of the medicine, treatment, or remedy prescribed by him or her or at his or her

direction in the treatment of any disease or other condition of the body or mind;

representing to a patient that a manifestly incurable condition, sickness, disease,
or injury can be cured;

willfully or negligently violating the confidentiality between physician and patient
except as required by law;

gross negligence in the practice of medicine as determined by the Board:
being found mentally incompetent or insane by any court of competent jurisdiction;

a pattern of practice or other behavior which demonstrates a manifest incapacity or
incompetence to practice medicine;

the use of any false, fraudulent, or deceptive statement in any document connected with
the practice of medicine;

practicing medicine under a false or assumed name;

aiding or abetting the practice of medicine by an unlicensed, incompetent, or impaired
person; '

allowing another person or organization to use his or her license to practice medicine;

commission of any act of sexual abuse, misconduct, or exploitation related to the
licensee's practice of medicine;

being addicted or habituated to a drug or intoxicant;
prescribing, selling, administering, distributing, or giving any drug legally classified
as a controlled substance or as an addictive or dangerous drug for other than medically

accepted therapeutic purposes;

except as otherwise permitted by law, prescribing, selling, administering, distributing,

‘or giving to a habitue or addict any drug legally classified as a controlled substance

or as an addictive or dangerous drug;

prescribing, selling, administering, distributing, or giving a drug legally classified
as a controlled substance or as an addictive or dangerous drug to a family member or
to himself or herself;

violating any state or federal law or regulation relating to controlled substances;

obtaining any fee by fraud, deceit, or misrepresentation;

directly or indirectly giving or receiving any fee, commission, rebate, or other

15



23.

24.

2s.

26.

27.

28.

29.

30.

31.

32.

compensation for professional services not actually and personally rendered, though
this prohibition should not preclude the legal functioning of lawful professional
Fartnerships, corporations, or associations;

disciplinary action of another state or Jjurisdiction against a 1license or other
2uthorization to practice medicine based upon acts or conduct by the licensee similar
to acts or conduct which would constitute grounds for action as defined in this section,
2 certified copy of the record of the action taken by the other state or Jjurisdiction
being conclusive evidence thereof;

sanctions or disciplinary actions taken by a peer review body, a hospital or other health
care institution, or a medical or professional associztion or society for acts or conduct
similar to acts or conduct which would constitute grounds for action as.defined in this
section;

failure to report to the Board any adverse action taken against him or her by another
licensing jurisdiction (United States or foreign), by any peer review body, by any health
care institution, by any professional or medical society or association, by any
governmental agency, by any law enforcement agency, or by any court for acts or conduct.
similar to acts or conduct which would constitute grounds for action as defined in this
section; - ’

surrender of a license or aythorization to practice medicine in another state or
Jurisdiction, or surrender of membership on any medical staff or in any medical or
professional association or society while under disciplinary investigation by any of
those authorities or bodies for acts or conduct similar to acts or conduct which would
constitute grounds for action as defined in this section;

failure to report to the Board surrender of a license or authorization to practice
medicine in another state or Jurisdiction, or surrender of membership on any medical
staff or in any medical or professional association or society while under disciplinary
investigation by any of those authorities or bodies for acts or conduct similar to acts
or conduct which would constitute grounds for action as defined in this section;

any adverse judgment, award, or settlement against the licensee resulting from a medical
Tiability claim related to acts or conduct similar to acts or conduct which would
constitute grounds for action as defined in this section;

failure to report to the Board any adverse judgment, settlement, or award arising from
2 medical 1{ability claim related to acts or conduct similar to acts or conduct which
would constitute grounds for action as defined in this section;

failure to transfer medical records to another physician when requested to do so by
the subject patient or by his or her legally designated representative;

failure to report to the Board the relocation of his or her office, in or out of the
firisdiction;

f2ilure to furnish the Board, its investigators or representatives, information legally
requested by the Board;

16



33. violation of any provision(s) of the medical practice act or the rules and regulations
of the Board or of an action, stipulation, or agreement of the Board.

17



. SECTION X:
PROCEDURES FOR ENFORCEMENT AND DISCIPLINARY ACTION

The medical practice act should provide for procedures which will permit
the Board to take appropriate enforcement and disciplinary action when and
as required, while assuring fairness and due process to licensees. These
provisions of the act should implement or be consistent with the following
Federation recommendations.

8.

Board Authority: The Board should be empowered to commence legal action to enforce the
provisions of the medical_ practice act and to exercise full discretion and authority with
respect to disciplinary actions.

Separation of Functions: In the exercise of its power, the Board's investigative and judicial
functions should be separated to assure fairness and the Board should be required to act
in a consistent manner in the application of disciplinary sanctions.

Administrative Procedures: The existing administrative procedures act or similar statute,
in whole or in part, should either be applicable to or serve as the basis of the procedural
provisions of the medical practice act. The procedural provisions should provide for
investigation of charges by the Board; notice of charges to the accused; an opportunity
for a fair and impartial hearing for the accused before the Board or its examining committee;

‘representation of the accused by counsel; the presentation of testimony, evidence, and

argument; subpoena power and attendance of witnesses; a record of proceedings; and judicial
review by the courts in accordance with the standards established by the jurisdiction for
such review.

Informal Conference: Should there be an open meeting law, an exemption to it should be
authorized to permit the Board, at fts discretion, to meet in informal conference with an
accused licensee who seeks or agrees to such a conference. Disciplinary action taken against
2 licensee as a result of such an informal conference and agreed to in writing by the Board
and the accused licensee should be binding and a matter of public record. However, license
revocation and suspension should be dealt with fn open hearing. The holding of an informal
conference should not preclude an open hearing if the Board determines such is necessary.

Summary Suspension: The Board should be authorized to summarily suspend a license prior
to a formal hearing when it belfeves such action is required to protect the public health
and safety. The Board should be permitted to summarily suspend a license by means of a
vote conducted by telephone conference call if the Board president or executive believes
such prompt actfon is required. Proceedings for a formal hearing should be instituted
simultaneously wila the summary suspension. The hearing should be set within a reasonable
time (e.g., fifteen to thirty days) of the date of the summary suspension.

Injunctions: The Board should be authorized to obtain an fnjunction to restrain any person
or any corporation or association and its officers and directors from violating the provisions

18
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of the medical practice act. Violation of such an injunction should be punishable as contempt
of court. No pro - of actual damage to any person should be required for issuance of such
an injunction, ncr should its issuance relieve those enjoined from criminal prosecution
for viclation of the medical practice act.

Board Action Reports: All final disciplinary actions taken by the Board, including license
denials, should be matters of public record and should be promptly reported by the Board
to the central disciplinary data bank of the Federation of State Medical Boards of the United
States. Voluntary surrender of and voluntary limitation(s) on the medical license of any
person should also be a matter of public record and should also be reported to the Federation
of State Medical Boards of the United States.
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