Kansas Legislative Research Department October 3, 1985

MINUTES

SPECIAL COMMITTEE ON MEDICAL MALPRACTICE

September 12-13, 1985
Statehouse

Members Present

Representative Joe Knopp, Chairman
Senator Jack Walker, Vice=Chairman
Senator Roy M. Ehrlich

Senator Paul Feleciano

Senator Frank D. Gaines

Senator Jeanne Hoferer

Senator Naney Parrish

Senator Jack Steineger

Senator Wint Winter, Jr.

Senator Eric Yost

Representative Marvin Barkis
Representative William Brady
Representative J. Frank Buehler
Representative Rex Hoy
Representative Ruth Luzzati -
Representative Michael O'Neal
Representative Vincent Snowbarger
Representative John Solbach
Representative Dale Sprague

Staff Present

Mike Heim, Kansas Legislative Research Department
Emalene Correll, Kansas Legislative Research Department
Melinda Hanson, Kansas Legislative Research Department
Mary Ann Torrence, Revisor of Statutes Office

Mary Hack, Revisor of Statutes Office

Bob Coldsnow, Legislative Counsel

Mary Jane Holt, Secretary

Others Present

Jerry Slaughter, Kansas Medical Society

Dr. Larry Anderson, Kansas Academy of Family Physicians, Wellington
Harold Riehm, Kai.sas Association of Osteopathic Medicine
Dr. James Rider, D.O., Valley Falls '

Dr. Mike McClintick, D.O., Eureka

Anita Jacoby, R.N. and ARNP

Dr. Samuel Jones, Johnson County

Dr. Steve Myrick, Lawrence

Dr. Stanley Skaer, Eureka

Rick Clasen, Eureka Chamber of Commerce

Dodson Bradbury, Greenwood County Hospital Administrator
Ann Rogers, Kansas Association of Nurse Anesthetists, Emporia
Tom Bell, Kansas Hospital Association

Curt Erickson, Great Plains Health Alliance

Dr. Lauren Welch, Wamego

Martha Carr, Concerned Consumers, Wichita

Kathern Forrest, American Association of Retired Persons
Ralph Gundelfinger, Providers Insurance Company

Mike Mullen, Medical Protective Company

Bob Olsen, Kansas

Bobbi Steinbacher, Great Bend



Others Present (continued)

Jan Payne, Wichita

Dr. Dan Roberts, Wesley Medical Center, Wichita
Ron Smith, Kansas Bar Association

Kathleen Sebelius, Kansas Trial Lawyers Association
Marsha Hutchison, Kansas Medical Society

Charles Belt, Wichita Chamber of Commerce

Ted Fay, Kansas Insurance Department

Stacie Hedges, Office of Judicial Administrator
Jack R. Cooper, M.D., Johnson County Medical Society
Lori Class, United Way and League of Women Voters
Joan Tempero, Kansas Medical Society Auxiliary
Mary Skeldon, Nursing Student, Washburn University
Jim MecBride, United Way of Topeka

P. L. Davis, Governor's Office '

September 12, 1985
Morning Session

The meeting was called to order by the Chairman, Representative Joe Knopp, at 9:00 a.m. in Room 313
of the Statehouse.

Jerry Slaughter, Kansas Medical Society, testified that a family practitioner doing obstetrics today is
likely to pay $13,000 for required coverage and that an obstetrician can expect to pay $45,000 for required
coverage. He stated the total medical malpractice insurance premium collected in Kansas for FY 1986 is
estimated to be $48.5 million, or four and one-half times the $11 million paid in FY 1982, He also estimated that
there will be 300 claims filed against the Health Care Stabilization Fund in 1986, which is over 12 times the
amount of claims filed in 1979. He said the amount of money paid to claimants has inereased from $3.6 million
paid in 1980 to an estimated $22 million to be paid in 1985. Also, the average paid claim has increased from
$23,700 per claim to $113,800. He further stated increased numbers of physicians are stopping high-risk services,
such as obstetrics, due to the current liability environment. This affects the access to care, especially in the rural
areas, he noted (Attachment D.

Mr. Slaughter stated the Kansas Medical Society recommends the following: (1) caps on awards, both
pecuniary and nonpecuniary; (2) mandatory screening panels, with findings admissible in evidence; (3) peer review
and reporting law changes suggested by the Kansas Healing Arts Board and Post Audit; (4) a uniform method of
caleulating future damages; (5) requiring expert witnesses to devote at least 75 percent of their professional time
to clinical practice; (6) deletion of the "sunset” provision on Substitute for S.B. 110; (7) tying post judgment
interest rates to a fixed standard, such as the T-bill rate; and (8) mandatory settlement conferences.

He said that he would have more specific recommendations for the October Committee meeting. The
Committee questioned Mr. Slaughter about what causes the escalation of insurance premiums. He replied lawyers,
physicians, insurance companies, courts, hospitals, and claimants all eontribute to the problem.

Dr. Larry Anderson, President of the Kansas Academy of Family Physicians, testified his malpractice
insurance premium is 7 percent of his gross income. He stated insurance premiums would have to be controlled or
rural medicine would suffer. He said two doctors in LaCrosse paid malpractice insurance premiums of $8,600 in
1983 and in 1984 they paid $26,000. They delivered 30 babies in 1984, of which only 20 patients paid. They charged
$500 a delivery and received $10,000. They paid out, however, approximately $18,000 in increased malpractice
insurance. ' If these doctors quit delivering babies, he said, eventually the hospital in Rush County will have to
close. Kansas produces about 40 family physicians a year, however, a lot of the new physicians are joining groups
of practitioners in large communities instead of going to the smaller rural communities. He stated medical
malpractice premiums in Nebraska are one-third of the Kansas premiums; in Oklahoma the premiums are 40
percent of the Kansas premiums; and in Missouri, 20 percent of the Kansas premiums. He stated when the
malpractice insurance problem is eased, physicians will be more willing to practice in rural communities.

Dr. Anderson said that a system that will adequately compensate a damaged individual and identify,
reprimand, educate, or rehabilitate the physician involved is needed.

Harold Riehm, Kansas Association of Osteopathic Medicine, introduced Dr. James Rider, D.O., of
Valley Falls, .

Dr. Rider explained he was appearing as Chairman of the Legislative Committee of the Kansas
Association of Osteopathic Medicine and the Kansas Chapter of the American College of General Practitioners. In
his testimony (Attachment II), he stated the Osteopathic Association recently adopted procedures for peer review
and is now revitalizing its impaired physician procedures. He said they support the adoption of the Indiana Plan for
tort reform.
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Dr. Rider expressed the concern that osteopathic physicians in Kansas have only one large company, St.
Paul Fire and Marine, that will write malpractice insurance. He said St. Paul's rates are twice as much as Mediecal
Protective's rates. He urged the Legislature to provide the Insurance Department with the authority to correct the
problem. He also urged that the Health Care Stabilization Fund be given adequate staff, both in size and
experience, and that the Fund eventually be phased out entirely. Dr. Rider said that since his medical malpractice
insurance fees had doubled, he felt he should double his $500 fee for delivering a baby.

Dr. Mike MeClintick, an osteopathie physician, said that he has been practicing for five years at
Eureka, Kansas. He delivers about 50 babies a year, he noted. He distributed a letter from his insurance company
(Attachment IOI) showing his premiums. He said for a family physician, or general practitioner who performs
obstetrical procedures, and excluding Caesarean sections, the projected premium was $6,911, plus the 110 percent
surcharge of $7,602. For a family physician or general practitioner who performs minor surgery but no obstetrical,
the projected premium was $5,222, plus the 100 percent surcharge of $5,745. He said this would mean that he and
his partner will be paying $24,580 a year for medical malpractice insurance, in comparison to $3,496 in 1981.

Anita Jacoby, R.N. and ARNP, testified she works for two obstetrician/gynecologists in a Wamego
clinic. She said these doctors were considering giving up their medical practice due to the extremely high
malpractice insurance premiums and the inereasingly uncomfortable atmosphere under which doctors must
practice. Their malpractice insurance premium for 1983 was $13,500; for 1984, $27,500; and for 1985, $65,000. It
is estimated that for 1986, the premium will be over $100,000, or one-third of their gross income. She said their
income is fixed by Blue Cross/Blue Shield, Medicare and Medicaid, and by voluntarily freezing their other fees in
response to a request from the American Medical Society (Attachment IV).

Dr. Samuel T. Jones of Kansas City, testified he is in favor of tort reform. He addressed the problem
of the abusive treatment that children are subjected to in operating rooms in hospitals, and listed suggestions for
legislative action to correct the problem (Attachment V).

Dr. Steve Myrick of Lawrence testified there is a need to revamp the legal treatment of medical
injuries. He suggested it be modeled after workman's compensation. In the interim, before such a plan is
implemented, he recommended restricting awards similar to the Indiana Plan. He said that the Health Care
Stabilization Fund should be completely restructured or abolished.

In response to Committee question, he stated that he had recently attended a meeting on medical
malpractice at Stormont-Vail Hospital. He also responded that the younger physicians are more likely to speak out
when a colleague needs discipline. He said the hospitals and the State Board of Healing Arts will have to do more
than they are doing now to alleviate the malpractice problem.

Dr. Stanley Skaer, Eureka, testified that he has never had a malpractice case filed against him, but his
malpractice insurance premiums have increased from $921 in 1978 to $17,976 in 1985. He said this amounted to 25
percent of his gross income. He stated his overhead expenses are 50 percent of his gross income. He estimated
that for each baby he delivered, over $300 of the fee was needed to pay for his malpractice insurance.

Dr. Skaer said doctors are quitting their practices and for every dollar of health care lost in small
communities, three dollars are lost that would be spent for for food, lodging, and transportation. He also pointed
out the problem of the increasing number of patients over 65 and the freeze on Blue Cross/Blue Shield and
Medicare and Medicaid payments. He stated 28 percent of the physicians practicing obstetrics have stopped
delivering babies and another one-third plan to stop. This greatly affects the availability of health care. He
predicted small towns will not have hospitals and will have bandaid physicians.

He recommended structured settlements, a community standard of care, and restrictions on the use of
out-of-state expert witnesses to those from Kansas and adjoining states. He also recommended that expert
witnesses should have practiced or taught medicine during the last five years. He recommended limiting awards
and the denial of all punitive damages.

In answer to Committee questions, Dr. Skaer stated the Board of Healing Arts should penalize
physicians who have multiple claims by restricting their practices. He said he would support a revised rate
structure that would take into consideration that he had no claims filed against him and which would not penalize
him for the type of practice he was performing. He said that he had closed his practice for 30 days and later
reopened it due to public support, loss of income for the hospital, and the belief something would be done by the
Legislature to correct the problems. Dr. Skaer, in response to a question from & Committee member, said it was
sound public poliey to require medical liability insurance. The Chairman noted he had a folder of letters from
citizens of Eureka, Kansas.

Richard Clasen, Editor and Publisher of the Eureka Herald and spokesman for the Eureka Chamber of
Commerce Medical Task Porce, testified (Attachment VD). He stated Eureka has one hospital which serves
Greenwood, Elk, and Woodson counties. People attending weekend retreats at Fall River Reservoir, Toronto
Reservoir, and Eureka Lake use the hospital for medical services. The hospital has the services of one surgeon,
four full-time doctors, and two semi-retired physicians. Due to high malpractice premiums, the doctors have
discussed cutting back on services or quitting altogether. There are 310 people directly invoived in medical
services in the county. The loss of these jobs would seriously impact the economy. He stated the hospital alone
has an annual payroll of $1.2 million. He also said emergency medical care and overall health care is an important
aspect in securing new businesses, and in holding on to those already located in rural communities.
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Mr. Clasen recommended: (1) tort reform, specifically in the area of medical malpractice, with a cap
of $500,000; (2) mandatory screening of all medical malpractice suits; (3) action by the Board of Hesling Arts to
curb health care providers who continually have malpractice litigation; and (4) allowing medical providers to pay
into the stabijlization fund monthly, rather than in advance.

Mr. Clasen's testimony included letters from EDCO Drilling Company of El Dorado, Eureka Unified
School Distriet 389, and the Greenwood County Farm Bureau Association supporting the recommendations of the
Eureka Chamber of Commerce Medical Task Force.

Dodson Bradbury, Greenwood County Hospital Administrator, testified he is concerned that the doctors
who serve the hospital may leave and the hospital will have to close. This would cause an economic impact on the
community and the county. He stated during the month that Dr. Skaer quit practicing, the hospital had a shortfall
of $69,000. Dr. Skaer resumed his practice and last month the hospital had a profit of $4,000. He said although
not all of this was directly attributed to Dr. Skaer, a lot of it was. Mr. Bradbury requested the 1986 Legislature
take action to solve the problems of the physicians.

- Ann Rogers, Kansas Association of Nurse Anesthetists, testified she represents 370 practicing
anesthetists in the state of Kansas (Attachment VID. She said part-time nurse anesthetists must pay the entire
cost of malpractice insurance. Next year's premium is projected to be $6,000. Some will quit giving anesthesia, as
they could make more money working part-time as a staff registered nurse, she said. A nurse anesthetist employed
by a doctor or a hospital now usually receives malpractice insurance as a benefit, she said, but the insurance is
becoming so expensive that job security is threatened in some areas.

Mr. Rogers recommended lowering the cost of malpractice insurance through limiting amounts of
awards and how they are paid. She further recommended some mechanism to guarantee that qualified providers
are administering anesthesia.

Tom Bell, Kansas Hospital Association, stated the Kansas Hospital Association supports the recom-
mendations made by the Kansas Medical Society. He introduced Mr. Curt Erickson, President of the Great Plains
Health Alliance.

) Mr. Erickson testified his organization operates 24 hospitals in Kansas, including the Greenwood County
Hospital. All of the hospitals except one are county, city, or district owned and have less than 50 beds. He
expressed his concerns about the malpractice problems affecting the total health care of many people in rural
Kansas. Malpractice coverage for some of the hospitals has increased 225 percent in the last three years. Some of
their hospitals are located near Nebraska, where lower premiums exist. Doctors in Kansas are having second
thoughts about practicing in Kansas, as some pay $12,000 a year for malpractice insurance, whereas doctors in
Nebraska pay $1,000 a year. .

Mr. Erickson stated they provide risk management services in their hospitals and they have set up a
program of quality assurance to review all aspects of the hospitals operations. In answer to questions by the
Committee, Mr. Erickson replied that when a physician, due to the cost of malpractice insurance, drops his
obstetrical services, the whole family of the patient often seeks medical services elsewhere. This not only affects
the local hospital, but also the economy of the community. A large amount of the patients in hospitals are elderly
Medicare patients, he said. Due to the reduced coverage, the occupancy rate has dropped dramatically which
increases the tax levy for public-owned hospitals, he said.

He said Nebraska does not have a Health Care Stabilization Fund, but they do have a cap on payments.
The physicians who utilize his hospitals, he said have had very few malpractice claims filed against them. Mr.
Erickson said he would not support a rating for rural doctors. All 24 hospitals are covered with malpractice
insurance by St. Paul Fire and Marine.

The Committee recessed for lunch.

Afternoon Session

Dr. Lauren A. Welch of Wamego testified that he quit practicing as a surgeon on August 6, 1985, due to
the high cost of malpractice insurance. He estimated his premiums for this year would be 40 percent of his income
(Attachment VII). He said he paid for an umbrella policy due to the risks involved. Dr. Welch cited inequalities
which physicians encounter when obtaining malpractice insurance, such as being assigned to certain risk groups and
no merit ratings. He recommended strongly that the tort system in medical malpractice should be abolished. In
1974, New Zealand adopted a no-fault system of compensation for medical "misadventure.” In New Zegland, 90
percent of the premiums paid for medical misadventure insurance actually reach the injured as compensation, he .
said. Sweden also has a no-fault system, he noted.

In answer to questions by the Committee, Dr. Welch replied that the information he has obtained about
New Zealand's no-fault system has come from books and periodicals, which are listed in his attachment, and from
meetings and seminars he has attended. New Zealand has a national compensation system. There is one fund for
all types of injuries that everyone pays into. They do not have a separate system for workman's compensation. A
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Committee member stated New Zealand's no-fault pays in tiers, depending on the severity of the injury, and
suggested the Committee obtain more information about New Zealand's no-fauit plan.

Martha Carr, Concerned Consumers of Wichita, testified that 25 years ago, the bill for delivering her
first child was $90 and five years ago, the bill was $950 for delivering her fourth child. A preschool physieal this
year she said cost $144. She said something had to be done to cut the cost of medical services. Mrs. Carr stated
that doctors that have not had a claim filed against them should not have to pay the same malpractice insurance
rates as a doctor who has had a claim. She also recommended lawyers should have a flat fee for medical
malpractice cases and that there must be a cap on awards and settlements. She favored structured payments. In
answer to Committee questions, Mrs. Carr said the Concerned Consumers are becoming organized and they will be
informing legislators of their concerns soon. She also said that she did not believe a jury of 12 ™ay people” should
determine medical malpractice awards. She believed malpractice awards should be comparabie with automobile
accident awards.

Kathern Forest, American Association of Retired Persons, testified she repesents 230,000 members in
Kansas. Her association supports mandating that medical review committees, governing boards of health care
facilities, and the Board of Healing Arts investigate improper conduct, incompetence, and repeated malpractice of
physicians. Boards, committees, and persons testifying before them should be given immunity from liability uniess
intentional fraud is invoived. Health care facilities should be required to report unforeseen deaths or neurclogical
damage to the Department of Public Health for investigation. She said that the state should limit the number of
times that an applicant can take the physician licensure examination. She also recommended increasing the
number of consumers on the State Board of Healing Arts (Attachment IX).

Ralph Gundelfinger, Providers Insurance Company, stated that the morning paper had a headline about a
malpractice suit for $35 million filed against the University of Kansas Medical Center. He suggested there should
be a law such as the federal court has which limits the amount which may be stated to "over $10,000." Staff stated
that is the Kansas law, and it might be that the plaintiff released the information to the newspaper. -

Mr. Gundelfinger said Providers Insurance Company supports the Indiana model law, with one exception.
The exception concerns the medical review panel. The medical review panel, or screening panel, should be held
after the suit is filed, then the evidence from the review panel would be admissible in court.

Mr. Mullen, Medical Protective Company, testified the Indiana Plan is the answer to the medical
malpractice problems in Kansas. He said 30 percent of their total company payout in the last five years, has been
to defense attorneys. The average payment in Kansas for the past five years has gone from $23,000 to $32,000.
The average payment in Indiana, with a cap, went from $17,000 down to $14,000. In answer to a question by a
Committee member, Mr. Muilen explained the $113,000 average payment figure given to the Committee by Mr.
Slaughter included amounts paid by the Health Care Stabilization Fund.

Mr. Mullen stated Kansas has a medical maipractice lottery. Part of the problem is with the plaintiff's
experts. He showed slides to the Committee and distributed two items on this subject (Attachments X and XI).
Mr. Mullen stressed caps and structured settlements and awards. He said 90 percent of large lump sum awards are
squandered by recipients within five years of the award. In answer to Committee questions, Mr. Mullen replied
that his company does use out-of-state medical witnesses. They usually use the testimony of the first medical
expert they select. If the expert finds there is a breach of care, the insurance company should try to settle the
case. He stated they do not have any books or manuals on how to negotiate with the plaintiff's attorney. The
amount of money they reserve is determined on the basis of whether they believe there is liability and what they
believe the damages might be. The interest earned on the reserves does not cover the defense cost. Their reserves
are examined annually by the various states' insurance departments and by the Internal Revenue Service. He stated
their charter did not include osteopaths, but he had talked to his company and they will, in the future, write
osteopaths on the same basis as they do medical doctors.

In reply to a question concerning negotiated structured settlements, Mr. Mullen said there should be a
cap. He suggested a $500,000 cap. A lump sum is paid upfront and from this amount, attorney fees are paid. The
attorney aiso receives a percent of the structured payments each time they are paid.

The Indiana Act is a limited no-fauit act, he said. The no-fault aspect is on tiie layer from $100,000 to
$500,000. In Indiana, the Fund pays out claims without regard to fauit. The fault ‘s determined before the claim is
made on the Fund. .

Bob Olson, Kansas City, testified that his son Brent was awarded the largest verdiet to date in Kansas.
He said the case should never have gone to trial. The hospital's expert, the doctors’ experts, and the plaintiff’s
experts ail agreed that it was obviously severe gross negligence. The parties involved, however, could not decide
who was going to pay what amounts. He stated they offered to settle for about $4 million for their son. The jury
awarded aimost $15,000,000, of which $6,200,000 was for actual damages. The jury assessed punitive damages of
$7,600,000 against the hospital and $1,200,000 against the doctors.

Mr. Olson stated putting a cap on awards would not take care of cases such as his son. He advocated
settlements of cases and that something should be done to encourage settlements. He recommended that a better
review be done of cases and that judges take a more active role in settlements.
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In answer to Committee questions, Mr. Olson stated the jury for his son's case was predominantly male,
but there were some older women. The occupations of the jury members were varied, such as a housewife, a school
principal, a laborer, a Western Auto supervisor, and a retired grandmother. He ‘said that the testimony lasted
approximately a month. The parties involved did not protest that there was liability anytime up to the trial. All 12
jurors agreed on all parts of the verdict. The judge used Pattern of Instructions of Kansas (PIK) to instruct the jury
on punitive damages. There was a motion for a new trial, but the amount of the award was not argued in the
motion. In his experience, he said, jurors become swayed by emotion only when they become incensed, and most
jurors take very seriously their responsibilities to society.

A Committee member asked whether this case had been settled for $4 million and the attorney fee had
been 50 percent, would that have caused a problem. Mr. Olson responded that it would not have created a problem
since the contract with the attorney was later modified. He also said he would not have been able to fund the
$100,000 that it cost to prepare the case. He said that the attorney for the plaintiff should itemize the hours spent
preparing a case, the hourly rate charged, and should itemize the expenditures. The judge should review this
statement to see that the fees were not excessive, he said.

In reply to further questions by the Committee, Mr. Olson said they have received 30 percent of the -
$6.2 million award from the doctors. Part of the award was in a lump sum and the rest is structured. The probate
court administers large sum judgments for minors. The hospital was found to be 70 percent liability and the
doctors 30 percent by jurors. The hospital has appealed. He said the policy decision to assess premiums on health
care providers to pay for losses due to malpractice is better than assessing taxes on the general populace, he said.

Bobbi Steinbacher of Great Bend testified that her daughter was misdiagnosed as having Hirschsprungs
disease and was operated on three times by the physician who had misdiagnosed her daughter and ten other
children. Subsequently, her daughter has had ten major abdominal surgeries in an effort to correct what the
physician did to her daughter for a nonexistent disease. The doctor in question has been sued nine times and has
settled out of court nine times, she said.

Mrs. Steinbacher said it would be wrong for the Legislature to further victimize the vietims by placing
caps on pain, suffering, and punitive damages. If doctors would police their own ranks by revoking the licenses of
repeat offenders, she said the claims paid by insurance carriers and the Health Care Stabilization Fund would be
greatly reduced and so would the premiums. She said malpractice cases are no different from any other civil
lawsuit and they should be judged solely on their merit by a jury of their peers, not by legislators who cannot have
full knowledge of each individual case (Attachment XID.

Jan Payne of Wichita testified her daughter was a victim of malpractice by the same doctor and for the
same misdiagnosed disease as Mrs. Steinbacher's daughter. Her daughter underwent 23 surgeries, 11 of which were
done by the doctor who had misdiagnosed the disease. She stated that it is wrong to limit awards to victims.
Consumers should have the right to a trial by a jury of their peers with awards based on the facts of individual
cases. She further stated it was also wrong to put a limit on what a victim is allowed to pay their attorney unless
the doctor's defense attorney also has his fee restricted. The defense should also be restrained on how long they
can postpone and drag out cases.

Mrs. Payne, in answer to Committee questions, said medical expenses for her daughter since September,
1975, have been $250,000. It now costs $400 a month for medical expenses for her daughter. The reason it was
settled out of court was because they were offered enough money. She would not settle out of court if she had to
make the decision again, she said because she felt that the doctor needed to be exposed by a competent attorney.
She said a $500,000 structured settlement would have limited the recovery she received for her daughter but that
the settlement her daughter received was structured. The settlement was made in December, 1980, and the money
is in a conservatorship in the Hutchinson State Bank, she said.

In addition to her prepared testimony (Attachment XII), Mrs. Payne presented to the Committee copies
of "Public Citizen, Medical Malpractice, the Need for Disciplinary Reform, Not Tort Reform™ (Attachment XIV);
"The Washington Post National Weekly Edition," September 16, 1985, "Dangerous Doctors: Few Are Diseiplined by
State" (Attachment XV); Journal of Health, Politics, Policy and Law, Volume 9, Number 4, Winter, 1985, "State
Responses to the Melpractice Insurance "Crigis” of the 1970s, an Empirical Assessment” (Attachment XVI);
"National Insurance Consumer Organization, Insurance Companies "On Strike” NADER/NICO Charge: Federal
Solution Sought" (Attachment XVIH); Address by Natwar M. Gandhi, Group Director, Tax Policy, General
Government Division, U.S. General Accounting Office (Attachment XVII); Omnibus Reinsurance Act of 1985
(Attachment XIX); a letter and attachments from Ron M. Landsman, Counsel, National Insurance Consumer

entitled Organization (Attachment XX); and from the New England Journal of Medicine, March 21, 1985, a special
report, entitled "The Ethies of Professional Regulation” (Attachment XXI).

In reply to further questions by the Committee, Mrs. Payne stated that the tissue committee at the
hospital should have discovered her daughter did not have Hirschsprung’s disease. The State Board of Healing Arts
was reluctant to proceed against the doctor. The parents filed a complaint before the Board by petition.

A letter was passed out to the Committee from Mrs. Joseph A. Vaughn, Bird City, Kansas (Attachment
XXI), requesting that the Committee set legal guidelines to standardize actual damage awards in medical
malpractice cases.

The meeting was adjourned until 9:00 a.m., Friday, September 13, 1985.
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September 13, 1985

Morning Session

The meeting was called to order by the Chairman, Representative Knopp at 9:00 a.m. in Room 514-S of
the Statehouse. . .

Dr. Dan Roberts, Chairman, OB/GYN, Wesley Medical Center, Wichita, testified (Attachment XXIII) on
the subject of risk management in a changing liability environment and showed slides explaining his risk
management program. He stated a clinical screening system called risk management is used to improve the
clinical identification and early analysis of any problem that has occurred, for intervention as well as for
assessment, and also for the future assessment for quality care. The purpose is to eliminate bad practices that
may be going on and to replace them with up to date practices. This model program is being developed for Wesley
Medical Center. He stated if an unexpected patient care event occurs, it would be reported on an appropriate
form, the critical analysis worksheet, that goes to the quality assessment coordinator for loss prevention. The
quality assessment coordinator is a trained triage person who makes sure that facts are reported, who checks on
the condition of the patient, and who sends the form to a physician for analysis or puts the form into the system as
having been reported. The triage person would probably be a combination medical records clerk analyst as well as
a nurse. The chart then goes from the quality assessment coordinator to the clinical risk management committee.
A physician analyst evaluates the completeness of the medical record and formulates alternate hypotheses as to
the circumstances precipitating the event. The case is referred to the clinical chairman when indicated. The
* clinical analysis worksheet and all supporting documentation is considered confidential information and is not
duplicated except for one copy to the senior vice-president. This copy is maintained in a locked file cabinet.

In reply to Committee questions, Dr. Roberts stated a regional reporting system for the entire state
would be desirable. At Wesley Medical Center, there had only been two events in the last six months that. Dr.
Roberts, as Chairman, had to be involved in, and the physician analyst probably had 25 events he had to be involved
in. He said this system was designed to reduce the injuries to patients, reduce the amount of malpractice claims,
and eventually reduce insurance rates. He said there should be reasonable caps on injuries. The caps should be
large enough to adequately compensate the individual. He also agreed that structured settlements were
reasonable. . .

. A Committee member asked if this peer review and risk management plan had made an impact at
Wesley Medical Center. Dr. Roberts replied peer review is confidential, however, he could say he has seen a
significant impact on small things. No major things have taken place. He stated he was requested by the Medical
Society to share with the Committee the risk management plan. He is Chairman of the personal liability
subcommittee of the Medical Society and has been requested to set up a risk management program for the state,
He is not requesting the Committee to enact any legislation.

In response to a question about standard of care, Dr. Roberts said there is a standard involving standard
deviations above and below it. There is more than one way to do things. The standard of care in small rural
communities is not the same as in large medical centers, because they do not have the same environment.

Ron Smith, Kansas Bar Association, informed the Committee that a recent trial magazine article, "Jury
Verdict Research," indicated Kansas was 9 percent above the national average for jury verdicts on all lines of
personal injury cases. He noted that one of the conferees had said Kansas ranked ninth among the states in regard
to high jury awards. In response to the testimony presented by Mr. Mullen yesterday on expert witnesses, he stated
the fees paid to expert witnesses and the method of payment is relevant evidence for the jury because it goes to
the bias of the witness. He further testified when the Indiana Plan was enacted, the Governor of the state was a
physician and the Legislature was sympathetic to insurance concepts and major insuranee companies had made
Indiana their home state. The Indiana Plan is an insurance company's idea of what constitutes justice in the
malpractice area.

Mr. Smith suggested further fine tuning of the tort system may be needed. He recommended the repesl
of the excessive post-judgement interest rate. He stated it could be tied to the T-Bill rate. He recommended
requiring proof of the present value of future damages through the use of special verdicts and restructuring
sereening panels to make them do what they were intended to do (Attachment XXIV).

In answer to a question by a Committee member, Ron Smith stated the law defines malpractice as the
deviation from the ordinary standard of care. The ordinary standard of care is set by another physician of similar
training who testifies as an expert witness.

Kathleen Sebelius, Executive Director of the Kansas Trial Lawyers Association, informed the
Committee that the Brent Olson malpractice case which was presented yesterday has been the only punitive
damage award malpractice case in Kansas. In regard to the no-fault plans referred to in New Zealand and Sweden, -
she stated in countries that have socialized medicine, medical care is an automatic part of the tax base for all
citizens. They do not have to buy medical care on the open market. The doctors are part of this system and
cannot charge whatever they choose. Everyone is compensated regardless of negligence, therefore, awards are
limited. Future medical costs are automatically paid for, so they do eap awards. She explained the Indiana Plan
should not be compared to the no-fauit plan. She also said the $500,000 cap in Indiana was instituted in 1975, which
was ten years ago. No state has imposed a cap on victims' payments since the mid 1970s. During the recent wave
of medical malpractice legislation, states including Nlinois, Florida, and New York, have rejected a cap on awards.
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Pennsylvania recently conducted a study which was co-sponsored by the Medical Society, the Trial Lawyers
Association, and the Bar Association. Pennsylvania also rejected caps on awards. She suggested the Committee
should hear from representatives from Pennsylvania. In regard to structured settlements, she said, most large
awards are structured now. The Health Care Stabilization Fund now cannot pay out more than $300,000 per claim,
per year. If the award was large, then the payments from the Fund would be a form of structured payments.

Ms. Sebelius recommended requiring the claimant's attorney file an affidavit, setting forth that a
medical expert had reviewed the claim and found it to be meritorious with every case filed in court. If no affidavit
was filed or no expert was available, the claimant then would be required to proceed with a screening panel
comprised in the manner set forth under current law. Sanctions should be set forth in the law for any findings by
the court of any false statements in the affidavit. Mandatory settlement conferences, she said, should be required
in every medical malpractice case within the first 90 days to be conducted by a judge other than the trial judge.
She said trial judges should educate attorneys on the use of the current frivolous lawsuit statute.

She also recommended that the liability of the Fund be reduced from $3 million to $1 million. To
further reduce the financial pressure on nonnegligent providers, she suggested that a rating experience factor
should be added to the surcharge for those providers with claims, settlements, or judgements against them.
Providers insured with St. Paul pay almost double the premiums paid by doctors insured with Medical Protective,
she noted. To further reduce the burden on doctors with the highest premiums, the surcharge should be averaged,
then all doctors in one class would pay the same surcharge, regardless of their primary carrier. The premium
burden under the Fund could be reduced by requiring risk management programs and by better monitoring of
insurance rates and data.

The Trial Lawyers recommendations for preventing medical negligence were to toughen reporting
requirements and repeal the confidentiality of peer review. She said that every settlement or judgement of
malpractice against a provider should be automatically referred to the Board of Healing Arts. She said the Board
of Healing Arts should be given powers such as public censure, suspension, delicensure, and the ability to impose
fines. She said peer review and risk management should be mandated and that a class E felony crime should be
created to cover providers who, while under the influence of alcohol or drugs, treat patients. She supported all of
the recommendations of the General Counsel of the Board of Healing Arts and the Legislative Post Audit study.
She said the Western Insurance Company, which operates the state JUA, should be required to notify the Board of
Healing Arts when the likelihood of repeated negligence or questionable procedures become evident in claims filed.

In regard to structured judgements, she said the Trial Lawyers Association does not recommend that all
judgements and settlements over a certain amount be mandatorily structured. The Association recommends the
consideration of itemized jury verdicts as long as the basic issue of liability was not reopened and that
consideration should be given to structuring payments for future medical care. She opposed limitations on the
amount or percentage of contingent attorney fees. Ms. Sebelius suggested the Committee should not accept any
remedy which restricts or impedes the rights of the victims to be fully compensated for their damages, or limits
the liability of negligent health care providers, or which is not designed to benefit the nonnegligent providers
(Attachment XXV).

Ms. Sebelius distributed to the Committee copies of "Medical Malpractice State-by-State Review"
(Attachment XXVI), and "Medical Malpractice: The Need for Disciplinary Reform, Not Tort Reform.”

In answer to Committee questions, Ms. Sebelius said no state requires doctors to carry more than $1
million of insurance. Some doctors do carry more insurance and she would find out the names of reinsurance
companies for the Committee. Offers of settlements are not told to the jury because it is totally irrelevant as to
the negligence of the doctor. Attorneys do participate in structured settlements and do spread their fees out
through the structured settlements.

Ms. Sebelius said she would give staff and the Chairman the complete state-by-state laws. She said she
would be willing to provide some people from Indiana for the October meeting who could give a different view of
the Indiana tort system. She also offered to contact some representatives of the Bar Association and the Medical
Society in Pennsylvania and see if they would come to Kansas and testify before the Committee.

The Committee recesz:d for lunch.

Afternoon Session

Staff noted that the August 15-16 Committee minutes on page 7 needed to be corrected to add
Representative Buehler's name and delete Representative Knopp's name as one of the Committee members
appointed informally to review the Bell Committee's activities. Staff noted punctuation and grammatical errors
would be corrected in the minutes.

Representative Brady moved the Committee approve the minutes of July 18-19 and August 15-16, as
corrected. Senator Walker seconded the motion. The motion passed.
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Mike Heim summarized the material the staff would be presenting to the Committee. He distributed
information on closed claims against doctors (Attachment XXVI). He stated that he had requested from the
Insurance Department claims paid information reflecting payments by the primary carriers and the Fund on
individual health care providers with multiple claims in a way in which the identity of the provider would be
protected from the mid 19708 to the present time. He noted that he had offered the services of the Research
Department to compile this information. He noted, however, that the Insurance Department had provided only a
part of the information requested. The 1984 and 1985 data for primary carrier payments was not complete, Mr.
Heim noted. He also said that the Insurance Department had said it could not match the primary carrier closed
claims with the claims information of the Health Care Stabilization Fund distributed in July (see Attachment
xxvi.

A Committee member asked why the information was not available from the Fund. Ted Fay from the
Insurance Department explained the figures on the two reports were from two different computer systems. He said
they have a new claims person employed who will start Monday and his first task will be to pick out the information
from the files that go with the claims that were reported on the closed claims reports of the primary insurers. Mr.
Fay said the Insurance Department would like all of the information to be available, but the statute covering closed
claims reports received from the insurance companies will not allow any information to be provided that might
identify a doctor. He noted that some of the files are sealed by the courts. He stated the Insurance Department
plans to merge the two reports into one report that will give the Committee the information requested. He said
they have asked for legal opinions on what information they can release. He suggested maybe the Legislature
needed to clarify the matter.

The Chairman asked if the Committee issued a subpoena for the files if this would eliminate the
problem. Mr. Fay said that he was not certain a subpoena would give the Insurance Depsartment the authority to
open the sealed files or violate the closed claims statute. Mr. Fay mentioned that Mike Dodson, who was the
attorney for the Health Care Stablization Fund, had sent a letter to the Committee offering to testify as to the
settlement process. A Committee member expressed dissatisfaction on not receiving the complete information
that had been requested repeatedly. A Committee member suggested a court order could be obtained. The open
meetings law and executive sessions were discussed. Staff counsel explained the procedure that was used where
there was a situation similar to this.

Staff noted that Mr. Homer Cowan of the Western Insurance Company earlier had suggested to the
Committee that there needed to be some way to deal with the problem of a small number of health care providers
that are generating a large number of the claims. Staff noted also that the Board of Directors need to be able to
determine whether an individual provider is causing an unreasonable drain on the Fund and therefore the claims
history of an individual provider is needed. A Committee member suggested that the Insurance Department show
on the report the defense costs paid by insurance companies and by the Fund.

Mike Heim reported he had asked the Insurance Department for a listing of the actual premiums and
surcharges paid by physicians, DOs, chiropractors, and hospitals. He explained that the Insurance Department
stores the information by Zip Code and that there were problems in clarifying what was needed and with the
computer program. The report therefore was incomplete.

Staff then distributed a copy of a report (Attachment XXIX) which shows the average premium and
surcharge costs for a physician based on the current 110 percent Fund surcharge prepared by the Insurance
Department.

A Committee member asked why the Committee had not received the actuary report from the
Insurance Department regarding the Fund and certain proposed tort reforms. Mr. Fay replied the report had been
prepared, but needed some corrections and should be ready in a week.

Emalene Correll, Kansas Legislative Research Department, reviewed for the Committee a2 memo-
randum dealing with physician income for 1983 (Attachment XXX). A memorandum on malpractice insurance rate
setting — Commonwealth of Virginia (Attachment XXXI) was distributed. She also handed out to the Committee
copies of two articles from the publication Medical Economies, entitled "How Doctors’ Economic Profiles Vary in
13 Major States” (Attachment XXXII), and "City vs. County Practice: Which Pay Off Best Today?" (Attachment
XXxXm),

Bob Coldsnow, Legislative Counsel, reviewed articles from Best's Reviews, Property/Casualty Insurance
Editions, July and August, 1985, "Insurance Premium Distribution — 1984" (Attachment XXXIV); "Property
Casualty Executives Speak Out" (Attachment XXXV); "No More Free Lunches" (Attachment XXXVI); "U.S. Claims ~
- A Body Blow for Lloyd's" (Attachment XXXVI); "The Second Time Around"” (Attachment XXXVI; and "World
Insurance Forum” (Attachment XXXIX).

Mary Torrence reviewed a memorandum on the recent Ilinois, New York, and Florida medical’
malpractice legislation (Attachment XL). .

Representative Buehler reported to the Committee on his attendance at the subcommittee meetings of
the Citizens Committee for Review of the Tort System (Attachment XLI). He attended three meetings, the legal
subecommittee meeting, the insurance subcommittee meeting, and the peer review subcommittee meeting. He said
that no one had suggested no changes in the tort system were needed. He said the consensus was there was a
problem that needed to be corrected. The concept of the Indiana Plan was favored by several of the
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subcommittees. The peer review subcommittee examined the Board of Healing Arts. Representative Buehler said
that in his opinion a significant amount of change needs to be made in the functions of the Board. Comments were
made that the Health Care Stablization Fund has created a problem and progress should be made toward a point in
time when the Fund could be eliminated and coverage turned over to private insurance carriers. He stated he was
pleased with the effort made by the Bell Committee members to make meaningful recommendations.

Representative Sprague reported to the Committee on the subcommittee meetings of the Citizens
Committee for Review of the Tort System. He distributed copies of the major recommendations and reports from
the four subcommittees (Attachment XLI). He stated the reports of the subcommittees will be submitted to the
full Committee on October 8, 1385. Hopefully, final copies of their recommendations will be available for the
Medical Malpractice Committee meetings October 10-11.

Mike Heim distributed to the Committee copies of a working paper on medical malpractice issues
prepared by the Legislative Research Department (Attachment XLII).

An article was distributed (Attachment XLIV) from the National Underwriter, August 30, 1985, entitled
"linois Lawyers Rush to Beat New Malpractice Law; File 1,000 Suits.”

The Committee discussed proposals they would like to submit to an actuary to see what effect they
would have on premiums, including: (1) a $500,000 cap, with no cap on future medical expenses; (2) a $500,000
cap; (3) a $1,000,000 cap; and (4) a $500,000 cap on nonpecuniary damages.

Senatof Gaines made a motion that, based on all of the testimony, there is a major medical malpractice
problem existing in Kansas and that this Committee should address itself to the problem and attempt to resolve the
problem or Kansas will lose many of its medical providers. Representative Hoy seconded the motion.

After considerable discussion of the original motion Senator Steineger made a substitute motion that
the Committee finds there is a problem with medical malpractice insurance premiums and surcharges and that the
Committee believes in the future this problem could affect the health care delivery system in Kansas. Further, the
Committee feels it is necessary that action be taken to address the medical malpractice insurance premium
problem. Senator Feleciano seconded the motion. The motion passed unanimously.

The Chairman announced at the next meeting the Committee will discuss medical malpractice issues on
Thursday, October 10, 1985, and on Friday, October 11, the Committee will hear comments from conferees from
Indiana and from Pennsylvania.

The Chairman requested Committee members and conferees to draft proposals to be considered by the
Committee at the October meeting. He also requested that staff update the working paper on issues and forward it
to all of the Committee members.

The meeting was adjourned until 10:00 a.m., Thursday, October 10, 1985,

Prepared by Mike Heim

Approved by Committee on:

idatef
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KANSAS MEDICAL SOCIETY

1300 Topeka Avenue - Topeka, Kansas 66612 - (913) 235-2383

Medical Malpractice: Update énd Recommendations
Special Committee on Medical Malpractice
' September 12, 1985

Update on Data

Malpractice Premiums: Earlier estimates on the increases effective July of
this year were low. Current data shows that a family practitioner, doing
obstetrics, is likely to pay $13,000 for required coverage. An obstetrician can
expect to pay $45,000 for the required coverage. The total premium paid by
health care providers in Fiscal Year 1986 is estimated at $48.5 million, almost
4.5 times the $11 million paid in FY 1982.

Claim Frequency: The number of claims filed continues to increase at an
alarming rate. It is estimated that there will be 300 claims filed against the
HCSF in 1986, up from 26 in 1979, almost a 12-fold increase.

Total Indemnity: The amount of money paid to claimants is also increasing at
an alarming rate. We estimate that over $22 million will be paid in awards and
settlements during 1985, up from $3.6 million in 1980, a 6-fold increase.

During that same time, the average size of paid claims has gone from $23,760 per
claim to $113,800 per claim.

Access to High-Risk Services: As our October, 1984 survey showed,
increasing numbers of physicians are stopping high-risk services such as
obstetrics. The current liability environment, if not changed soon, will cause
this trend to accelerate with a corresponding problem of access to care, espe-
cially in rural areas.

KMS Recommendations

The Kansas Medical Society recommends and supports the following items for
enactment by the 1986 Legislature:

1. Caps on awards, both pecuniary and non-pecuniary.
2. Mandatory screening panels, with findings admissible in evidence.

3. Peer review/reporting law changes suggested by Healing Arts Board
and Post Audit.

4, Uniform method of calculating future damages.

5. Require expert witnesses to devote at least 75% of professional
time to clinical practice.

6. Delete the "sunset" provision on Substitute for SB 110.

7. Tie post judgment interest rates to a fixed standard, such as the

treasury bill rate.
912-13/95
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- Professional Liability Survey

In October 1984, the Kansas Medical Society
surveyed its member physicians for data and opin-
ions on the medical professional liability environ-
ment in Kansas. In all, 1,261 responses were re-
ceived, which represents about one-half of the ac-
tive, practicing membership. The responses were
classified by specialty area of practice.

Results of the survey showed a considerable de-
gree of concern among Kansas physicians about the
professional liability situation. Nearly nine of ten
physicians (86%) said problems associated with
medical malpractice have affected their practices.
Many felt the physician-patient relationship had suf-
fered because of medical malpractice problems.
Physicians apparently are delegating less responsi-
bility to assistants (42%), and more than one-half
(51%) are limiting their practices to less risky proce-
dures.

The phenomenon of defensive medicine is very
much an outcome of professional liability pressure.
More than three-fourths (76%) of physicians who
responded to the survey are prescribing additional
diagnostic tests; and two-thirds (66%) use consul-
tants more frequently.

Data on frequency of claims in Kansas seem to
parallel national trends. Almost 40 per cent of Kan-
sas physicians have been sued during their careers.
Of those who have been sued, two-thirds (66%) have
been sued once, one-third had two to four suits, and
fewer than 1 per cent had five or more claims. These
data dispel the myth that it is only the ‘‘bad doctor’’
who gets sued. Frequency of suits varies by special-
ty, with physicians in higher risk practices having
greater claim activity.

Respondents whose practices have included ob-
stetrics were asked to answer a specific set of ques-
tions to determine if the professional liability situa-
tion might be creating problems of access to obstet-
rical care. The results provide a bleak picture of what
lies ahead in this high risk field of practice. About
three of ten physicians (28%) who had practiced
obstetrics had stopped altogether. Another one-third
indicated they planned to discontinue obstetrics
practice in the near future if the liability situation
didn’t improve. Taken together, 61 per cent of the
respondents had either quit obstetrics practice or
were planning to quit in the near future. Significant-
ly, a large number of those who plan to discontinue

Kansas Medical Society, October 1984

obstetrics practice are family practitioners, presum-
ably many in rural areas. The responses to this par-
ticular question clearly indicate potential access
problems for obstetrical patients in many Kansas
communities.

The respondents were also asked for the names of
their insurance carriers. Medical Protective insured
the most physicians at 40 per cent of the market. St.
Paul Fire and Marine was close at 35 per cent of the
market. Two relative newcomers to the state —
Pennsylvania Casualty and Medical Defense — had
9 and 6 per cent of the market, respectively.

About 3 per cent of respondents were insured
through the state insurance availability plan adminis-
tered by Western Casualty of Fort Scott. The re-
maining 7 per cent were spread among several small-
er insurers, mostly specialty-related carriers.

In summary, the 1984 survey showed serious con-
cerns among Kansas physicians about problems
associated with medical professional liability. A sig-
nificant number of physicians surveyed indicated the
professional liability situation is adversely affecting
their practices and contributing to early retirement
decisions. Physicians who practice obstetrics are
especially concerned about the future, and problems
of access to care may not be far away. Widespread
defensive medicine and a more conservative practice °
approach are significant trends among Kansas physi-
cians. Overall, the survey indicates that problems
associated with professional liability are escalating
rapidly, and that physicians are extremely concerned
about the future of patient care in such an environ-
ment.

YOUR listing could be in our
Physician Directory section — see
page 61.
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Case Background: Claimant sustained brain damage during birth:

resulting in severe neuroclogical and functional

impairment.

PLAN

Up-Front Cash

" To Mother as Guardian:
Pay $1,250/mo. for life
with 30 years guaranteed
compounding 3% annually
To Mother and Father,
individually and as husband
and wife

$ 25,000 payable 11-15-88
$ 50,000 payable 11-15-93
$ 75,000 payable 11-15-98
$100,000 payable 11-15-03
$150,000 payable 11-15-08
$200,000 payasble 11-15-13

TOTAL COST AND BENEFITS

GUARANTEED

cosT BENEFITS BENEFITS
$200,000  $200,000 $200,000
$3,431,023% $740,803

25,000 25,000

50,000 50,000

75,000 75,000

100,000 100,000

150,000 150,000

$295,414 200,000 200,000
$495,414  $4,231,023  $1,540,803

#*Benefits based on the normal additional life expectancy of a three

year old male - 68.3 years.

MF104/B-11



Case Background: Mis-diagnosed urinary tract infection resulting

in the loss of both kidneys. A kidney trans-
plant was required and permanent hearing and

balane impairment occurred.

- CUARANTEED
PLAN COSsT BENEFITS BENEFITS
Up-Front Cash $120,000 $120,000 $120,000
Commencing 11-1-83, ’
$750/mo. for 1st 15 years ' $135,000 $135,000
$1,250/mo. for 2nd 15 years $225,000 $225,000
$2,000 for life thereafter $1,488,000* -0=
Commencing 11-1-34,
$5,000/yr. for 4 years 20,000 20,000
$ 20,000 payable 11-1-88 20,000 20,000
$ 30,000 payable 11-1-93 30,000 30,000
$ 40,000 payable 11-1-98 40,000 40,000
$ 50,000 payable 11-1-03 50,000 50,000
$ 60,000 payable 11-1-08 60,000 60,000
$ 70,000 payable 11-1-13 70,000 70,000
$ 80,000 payable 11-1-18 80,000 80,000
$ 90,000 payable 11-1-23 90,000 90,000
$100,Gq0 payable 11-1-28 100,000 100,000
$150,000 payable 11-1-33 $180,334 150,000 150,000
TOTAL COST AND BENEFITS $300,334 $2,678,000 ~ $1,190,000

*Benefits based on the normal additional life expectancy of a 17 year
old female - 62.0 years.

MF104/8-12



TESTIMONY OF JAMES RIDER, D.0., FOR THE KANSAS ASSOCIATION
OF OSTEOPATHIC MEDICINE -- PRESENTED TO THE SPECIAL INTERIM
LEGISLATIVE COMMITTEE ON MEDICAL MALPRACTICE

_ Mr. Chairman and Members of the Committee:

My name ié Dr. Jim Rider. I am an osteopathic physician practicing in Valley
Falls, Kansas. I appear before you today in my capacity as Legislative Committee
Chairman of The Kansas Association of Osqgopathic Medicine, and The Kansas Chapter
of The American College of General Practitioners. May I first state that for myself
and all those for whom I: speak, we appreciate the thoroughness of this Committee's

examination and your openness to suggestions for change.

Numerous times we héve made the case that there is a problem of professional
liability insurance premium levels. We think that problem is serious now, but what
we really fear is what will happen if the spiraling increases of 30 to 40 percent
a year as in the past two years, continues for the next few. Wtihin the past eight
weeks, three osteopathic physicians who wanted to wind down their practice into a
gradual retir%ment, went into ;otal retirement because they cpuld not afford to pay
malpractice insurance premiums. I deliver babies, and I talk with many colleagues
thraughout the State that do also. I think it can be stated without doubt that should
premjums continue to rise, what is now a few that are dropping obstetrics--will become
many. I . '

There is a problem, but what I appear today primarily to do is to pass along our
thinking on the changes we urge you to make.. Let me start by saying that we have, and
will continue to support and pursue all means to making sure that the quality of
medical care delivered by osteopathic physicians is of the highest quality possible.
The osteopathic ;ssociation has recently regularized the procedures of its peer
review efforts and is now révitalizing its impaired physician efforts. To this end
we will also continue to support those efforts byffﬁe Board of Healing Arts in

"policing" the providers of medical services.
!

These efforts on our parts to emphasize quality care, however, will not be
sufficient to control a system that in many respects is out of control. We have
considered several alternatives and reviewed information presented to you. Based
on this, we urge your serious consideration and adoption of the feature of what is

called The Indiana Plan. Briefly, we think it has merit for these reasons:

?//2.— /3/ £S
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(1) It is a tried and proven system in states like ﬂﬁé and Nebraska, both of
which share some of the cultural characteristics of Kansas.

(2) It offers a minimum of substantive changes in procedures of the tort system.
Any party to the .case may pursue his or her interests beyond the screening
panel stage, but the fact that screening panels are mandatory and that their
findings and evidence are admissible weighs heavily in acceptance of.
decisions made at the screening panel level

(3) We favor adoption of a cap on settlements and judgments and think the
Indiana cap of $500,000 is a level that, with creative structured provisions,
can provide extended adequate compensation to injured parties, yet
introduce an element of reason into the system that can halt rapidly
upward spiraling malpractice premiums.

(4) We support the limitation on attorney contingency fees as that provision
is operative in Indiana. Here also, we think this is fair and adequate
in assuring the availability of legal assistance for those who feel they
are injured parties.

There is, of course, always a danger in urging adoption of a package plan like
the Indiana plan, because the parts of that plan are subject to alteration in the
deliberative process now underway. We wonder, for example, the extend to which the
Indiana Plan has succeeded because each of its component parts complements the others.
The insurance executive from Medical Protective, for example, has stated that part of
the success gf The Indlana Plan was due to the $500,000 cap, and tha* to raise that
1id significantly would raise questions of lmpact upon the smooth operation of other

.parts of the system. We ask that you consider that perspective in your deliberations.

The cap, we think, is the key to both introducing reason into the system as well
as hastening the day that we lay the Health Care Stabilization Fund to rest.
And, about the Fund, we confess to questions. whether it has operated as the steward
or our contributions with maximum efficiency. We urge that the Fund have adequate
staff--both in size and experience--to make sure that it gives to its function the
same care and attention you as legislators would expect any State agency would give

to any responsibility entrusted to it.

Lastly, may I express the consi@erable concern of osteopathic physicians on the
continuing problem of availability_of medical liaibility insurance. Presently, other
than Plan coverage through Western and coverage written by a company that insures only
groups of four or more (which excludes almost all D.0.s from coverage) there are only
two companies that are writing osteopathic physicians, one of them a small company out

of Missouri.

What is of most concern to us is the fact that one of the two largest writers in

Kansas will not write osteopathic physicians unless they are in practice with an M.D.
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The Medical Progective¢Company will not write D.O.s, leaving St. Paul as the only
large carrier available. You have already been presented testimony that, within
several classes of coverage, St. Paul's rates are twice those of Medical Protective. .
Thus, D.0O.s are denied access to the most reasonably prices insurance available in
the State. If, for example a D.O. had an identical practice to an M.D., and assuming
the physicians met other selection criteria, the M.D. might have base coverage
through Medical Protective for $5,000 while the D.O. would have no choice but
coverage at $10,000 from St. Paul. Applying the Fund surcharge (currently at 110%)
the comparative premiums would be $10,500 ' and $21,000.

As one of the two b;anches of full service medicine in Kansas, osteopathic
physicians fail to underétand why Medical Protective should be permitted to
selectively exclude D.O.s This is not selection based on risk of practice or basic
nature of practice (such as doctors of chiropratic), but it is selection, or discri-

mination, based on a factor we fail to understand.

We wonder why the Insurance Depgrtment continues to permit this. The Department
responds that they do not haﬁe-legislative authority to prohibit this type of
selectivity. If this is the case, we uxge you to provide that authority to the
Insurance Depattment. - Mosﬁ certainly, changes should be made to give physicians--
no matter what branch of medicinéf—relief from having to pay the total Fund surcharge
on the excess base pregiums’causgglby a Company's policy of refusing to write

i

for unjustified reasons.

In conclusion, we appreciate and think proper the changes made in the last
session. We think, however, that additionai attention is needed and we urge you
to adopte the tenets of The Indlana Plan including the lid on recovery . We pledge
our concerted efforts to the end of lessening the instances of malpractice that make

recovery necessary. Thank you for this opportunity to appear.
|



Insurance 316-583-5581
° BOX 589
220 N. MAIN

Real Estate EUREKA, KANSAS 67045

Dr. Michael McClinticka

Dr. Terry Morris

d/b/a Bluestem Medical Clinic, P.A.
1602 North Elm St.

Eureka, Kansas 67045

Gentlemen:

Find below approximate premiums paid for Physicians' Professional
Liability, .according to our records: )

DATES COMPANY PREMIUM SURCHARGE i TOTAL

2/15/85-86 Western/KHCPIAP $§9,092.00 $7,272.00 $16,364.00

2/15/84-85 Western/KHCPIAP 5,705.00 2,853.00 8,558.00

2/15/83-84 WesternCasualty 2,014.00 -0- 2,014,00

2/15/82-83 St. Paul Fire & Marine 4,202.C0 -0~ 4,202.00

2/15/81-82 St, Paul Fire & Marine 2,418.00 -0~ 3,496.00
(Dr. Morris)

(Dr. McClintick) 1,078.00 -0-

Projected Premiums

_ BASIC SURCHARGE
Family Physicians or General Practitioners
including obstetrical procedures
(excluding caesareon sections)
Code 80421 - $6,282,00 $6,911.00
Corporation Liability #80999 : 628,00 - 691.00
$6,911.00 - §7,602.00
One person total $14,513.00

Family Physicians or General Practitioners,
minor surgery - no obstetrical

Procedures #80423 $4,747.00 $5,222.00
Corporation Liability #80999 475,00 523.00
$5,222.00 $5,745.00
F 24,580
One person total $10,067.00 —
/986-'g
Hoping this information is of some help to you. Please call me if
you have anv further questicas. P
. e 7
Ben Fox
9//,2-/3/ X5
77 . v/
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sstimony of Anita: Jacoby, R.N., F.N.P.
September 12, 1985

I am Anita Jacoby. I am an Advanced Registered Nurse Practitioner licensed
in thé state of Kansas and I work for two board certified obstetrition/gynecolqgists
in Wamego, Kansas who are considering giving up their medical practice due to the
extremely high malpractice insurance premiums and the increasingly uncamfortable
atmosphere doctors must practice under now days. 1979 through 1983 Kansas was 9th
in the nation for nﬁnber of awards of $1,000,000 or greater. All funneled directly
back through insurance premiums to physicians overhead. If the clinic is forced to
close, not only will I lose my job but Pottawatomie County and the surrounding |
commmunity in which they practice will lose two very éaring, devoted, and skilled

physicians. I am hoping that this committee can help prévent that fram happening.

The facility opened 1982 using their own money. They deliver 280-300 babies
per year at the cammunity hospital as well as other women's health care needs including
vaginal birth after Cesarean Section; a service not available to these patients -
at that time. They enployéd (including the physicia.ns) 13 people, all who lived
in Pottawatomie and Wabaunsee County except 1 and that is myself. I have voluntarily
commuted from Topeka for 3 years because I agree with their philosophies and their
methods of practice. Of the original 13 employees 5 were Registered Nurses and worked

in the office as well as working labor and delivery at the hospital on an on-call

basis 24 Bours per day, 7 days per week in an effort to increase quality of care

patients received as well as +the concept that patients were less a.pprehensive when
attended in labor by a nurse that they were already familiar with. This service was
in effect for 1 yéar and then was discontinued because the volume of patients
increased to a level that all of the nurses were burned-out and unable to keep

up with this rigorous schedule. The city hospital employs 75 employees (55 FIE, full
time equivalents) to support these services. All of thlS now is in danger of

L ersf2s

being strangled in its early years.
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While the gross income is fixed, the principal overbomd item has inerowsed.
The malpractice premium for 1983 was $13,300, in 1984 1t was $28,3%) and in 1985
the premium was $65,000; 1/5 of their gross income.  Next vear it is predicted to b

over $100,000 for two physicians; 1/3 of their gross income!

Same of the measures taken in 1983-1984 to cut costs included increasing
employee efficiency, laid off 2 employees but fees were frozen by BC-BS, .Medicz;u’r:/

Medicaid and also they froze their other fees voluntarily in response to AM\.

1

The physicians income declined significantly. Mo one feels sorry when physicians
income drops. I do. Rural doctors do not make the same income that physicians in

the cities do. These doctors make 1/3 to 1/2 of what ACOG estimates obstetrician

specialists make nationwide.

While earning this decreased income they work 60-80 hours per week. They
are available all of the time, take enormous risks in order to give the care needed —-
health risk (fatigue, high blood pressure and many other stress related conditions),
conpramise their family life, and recently (the most tragic of 211) the need to regard
everyone not as someone to care for as well as their judgment and skill allow, but as
a potential adversary for wham defensive medicine at its most expensive must be

practiced, with whom no relationship cof trust or confidence can be established.

Obstetricians are at risk for sensationalistic court cases which result in

huge settlaments and awards. Many people cannot have the birth experiences they
want because of the need to practice defensive medicine. TFor example, some patients
do not want the electronic fetal monitor used at all during their labors but because
of the risk of being found ne:gligent if fetal monitoring is available but not utilized

and there is a poor outcome, all of our labor patients are monitored intemittently

Guring their labors. We have even had patients change doctors during their pregnancy

when they found that this was our policy.




Pay. You can't sye God .so people have been encouraged to sye the physician. Some of
this éncouragement ig Presented in the foim of unethical TV comercials aimed
directly at obstetrician_s. Incidenta.lly, many feminists have Suggested that -

freedom of choice we once felt entitled to.

Thank you for your attention.



SAMUEL T. JONES. M.D,FE A.C.S.

PLAZA PARKWAY BUILDING
4620 J.C.NICHOLS PARKWAY
COUNTRY CLUB PLAZA

KANSAS CITY, MISSOURI( 64112

Septenber 3, 1985 SUITE 2o!

(818) s31~1295

Ms. Emalene Correll
legislative Research Department
Room 545-N, Statehouse

Topeka, KS 66612

Dear Ms. Correll:

I am scheduled to appear before the Special Committee on
Medical Malpractice on Septenber 12.

Information that serves as background for my presentation is
included in the two articles that are enclosed. One of the articles
("Reducing Children's Psychological Stress in the Operating Suite")
will be published in the next issue of Ophthalmic Plastic and
Reconstructive Surgery, which is targeted for distribution in
October 1985. The other article ("Child 2buse in the Operating
Room") appeared in the July 1985 issue of the Greater Kansas City
Medical Bulletin.

You will also find enclosed my thouchts and suggestions for
legislative action to correct the prablems described in the two
articles.

With every good wish, I remain

Sincerely yours,

STJ:cg

Enclosures



Samuel T, Jones, M.D.
4620 J. C. Nichols Parkway
Kansas City, Missquri 4112

My thoughts and suggestions for legislative action include the
following:

(1)

(2)

(3)

(4)

Enact legislation establishing a model program on proper
management of children in the operating suite at the University
of Kansas Medical Center. 2Appropriate $10,000.00 for
remodeling in the operating suite and for other expenses
(consulting fees, cost of sending key personnel to the
Children's Hospital Natiecnal Medical Center in Washington, D.C.,
and other expenses). Stipulate that a course must be offered
by the Department of Postgraduate Medical Education at K. U.
Medical Center after complete development of the model

program. Require periodic reports on progress to a special
committee of the State Legislature. o

Enact legislation requiring key perscnnel in Kansas hospitals
and surgical centers to attend the course offered at K. U. Medical

. Center. The course could be organized into three subdivisions:

a) cne for anesthesiologists and nurse anesthetists, (b) one:
for other nursing perscnnel serving in operating roams, and’
(c) one for hcspital administrators and allied health care
executives. i

Enact legislation to require hospitals caring for children to

have anesthesia induction rooms meeting the specifications

of the state bureau licensing hospitals in order to be licensed

for surgical procedures cn children. Require that the specifications
for the induction roams be provided to the state hospital bureau

by the University of Kansas Medical Center, based on its model

program.
Enact legislaticn requiring that anesthesiologists report their

.methods of anesthetizing children to the Kansas State Board of

Bealing Arts. Z2mend the Healing Arts Act to provide for disciplinary
action by..the Healing Arts Board in the event that an anesthesioclogist
is deemed to be anesthetizing children inappropriately. The
decisien:as: to whether or not an anesthesiologist ocught to be
disciplined ocught to be made cn the basis of a hearing before

a special subcommittee of the Board. This special subcammittee

cught to be cimposed of a preponderance of persens with special
knowledge and training in human behavior, especially child
development, child psychology, and child psychiatry.



Samuel T. Jones, M.D.
4620 J. C. Nichois Parkway
- Kansas City, Missouri 64112
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PERSONAL
COMMENTARY

| ChildAbuse In the Operating Room

Areport appeared on the front page
of the Kansas City Star last May 15th
describing a workshop at the Missouri
Conference on Child Abuse and Ne-
glect in Columbia, Missouri. The title
of the workshop was *Child Abuse in
the Operating Room.” The newspa-
per article recounted how *“heavy-
handed techniques by anesthesiolo-
gists in the operating room can so
traumatize children that they suffer
psychological problems for years"
and how thoughtliessly conceived
hospital rules prescribe procedures
for the operating room and recovery
room which, by failing to consider the
unique needs of children, seriously
endanger their emotional health.

The serious psychological prob-

lems that can develop in childten after:

their inept treatment in the operating
suite include hallucinations, stutter-
ing, enuresis, and sleep disorders
(e.g., nightmares and fear of falling
asleep). i

The mistreatment to which children
are subjected in the operating room
includes: (1) their separation from
their parents in the holding area in-
stead of induction of anesthesia in a
special induction room with parents
present; (2) the firm pressing of the
anesthetic mask over the mouth and
nose of fully conscious children, in-
terfering with their normal breathing
pattern in a manner suggestive of
suffocation; and (3) the use of force to
restrain children who have already
been frightened as a resuit of separa-
tion from parents and interference
with normal breathing.

The improper treatment of children
in the operating room is only part of a
much larger problem that was ad-
dressed by Spitz' in the 1940s. In a
series of articles on hospitalism and
anaclitic 'depression, Spitz pointed
out that children who were treated in
hospitals without maternal love and

July 1985

affection regularly failed to show nor-
mal developmental progress and that
they frequently died. His work led to
the changing of hospital- policies so
that parents could stay with their chil-
dren while they were in the hospital.

Even after the institution by hospi-
tals of more enlightened policies for
children, hospitai-induced mental
trauma was still found to occur fre-
quently‘q. Studies ¥'3 were carried
out on various aspects of the hospital
experience to determine the causes
ofthis trauma and to try to prevent it.
Schulman et al.® studied children's
mental anguish during anesthesia in-
duction and found that children were
less upset if their mothers were pres-
ent during anesthesia induction.
Meyers and Muravchick® reported
fewer behavioral problems in children
after surgery if they were given pre-
operative medications so that they
were asleep before being separated
from their parents and moved into the
operating room.

Despite the publications of Schul-
man, Meyers and their coworkers,
there has been an increasing ten-
dency by anesthesiologists in the
United States (but not in other coun-
tries) to omit medications which allay
the anxiety of children before surgery;
and, with increasing frequency in the
United States, children are being
separated from their parents in the
holding area and transferred *o the
operating room without preoperative
sedation. Anesthesiologists have
tended not to use preoperative seda-
tion because the effects of premedi-
cant drugs are less predictable in
children and because children having
outpatient surgery may not be ready
to go home when the outpatient sur-
gical facility closes for the evening if

they have been given long-acting-

premedicants.
A study by Hannallah and Rosales'*

published in 1983 leaves no doubt
about the fact that anesthetizing chil-
dren with their parents present allevi-
ates their anxiety in the majority of
cases. To decrease children’'s dis-
tress in the operating suite a number
of other measures ought to be taken,
as | have discussed in a paper en-
titled, ““Reducing Children's Psycho-
logical Stress in the Operating Suite,”
which is to be published in Ophthal-
mic Plastic and Reconstructive Sur-
gery. The reforms that | visualize in-
clude the screening of parents to
determine their ability to provide
emotional support for their children
during induction of anesthesia and
the mandatory use of an induction
room with parents present in the case
of younger children whose parents
can provide emotional support.

The last bastion of resistance to the
enlightened and rational care of chil-
dren in hospitals is the operating
room, where the most acute and dis-
tressing emotional damage is apt to
occur. Pediatricians and child psy-
chiatrists have long been aware of the
serious psychological consequences
of separating children from their
mothers and of treating children
harshly in medical institutions, but
many anesthesiologists and some
nurses in operating suites of hospitais

‘have insisted on separating children

from their mothers and subjecting
them to rough, insensitive and inap-
propriate treatment. There is a need
for the medical profession as a whole
to be aware of the issues involved in
the care of children in the operating
room, and this article has been written
to address that need.

Samuel T. Jones
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- 11645 Wilshire Boulevard, Suite 1080
Los Angeles, California 90025

Dear Dr. W -

I'm pleased to inform you that the paper you submitted,

Poolicesip
, cor FHa QWM

A

has been accepted for publication in our journal.
~ Again, we thank you for submitting this article and hope to receive other articles from
you in the future.

kY
~
Very truly yours,

Henry |. Baylis, M.D.
Editor-in-Chief




REDUCING CHIIDREN'S PSYCHOLOGICAL STRESS IN THE OPERATING SUITE

Samel T. Jones, M.D.
Abstract

Children may experience extremely high levels of psychological stress
in the operating suite because of anxiety associated with the separation
from their parents, the unfamiliar and intimidating environment, the presence
of strangers in unusual attire (masks, caps, gowns), the act of being
forcibly restrained, and the forceful pressing over the mouth and nose
of an anesthetic mask which emits a foul-smelling gas and which seems to
restrict breathing in a manner reminiscent of suffocation. The recovery
room can be very frightening for children because of the separation from
parents and the frequently overpowering scene of human injury and suffering.

If the persannel in the operating‘ suite are trained in child
development, and if they are encouraged to practice elementary "preventive
psychiatry" and to use cammon sense, then the psychological morbidity
resulting from the experience in the operating suite can be minimized.
Arrangements oucht to be made for dn.ldren undergoing relatively simple
and short cperations to go to a place different from the "intensive-care"

type of recovery room.
Introduction

The purposes of this article are (1) to present briefly the rationale
for reducing psychological stress in children in the operating suite by
discussing and giving examples of psychological trauma that may result

from excessive stress and (2) to present briefly a program for stress-reduction

Address requests for reprints to Samel T. Jones, M.D., 4620 J.C. Nichols
Parkway, Kansas City, MO 64112 :
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in the operating suite.
Psychological Trauma

Although the experience of go:.ng to the operating roam for surgery is
often emoticnally stressful for .acilultsv, this experience is sometimes
‘associated with overwhelming psychological stress for children. In the
majority of American hospitals, children are separated frem their parents,
often fully awake, and are taken to the J.nt.um.datlng envirorment of the
cperating room, where anesthesia is induced. In children, as Cairnsl has
" stated, "forced separation from the mother is ‘a traumatic and disorganizing
experience."” When the fully conscious child is separated from the rnother
ard- taken to the operating room, he sees not only the unfam:.l:.ar furnishings ’
in the room (the operatmg—roan l:.ghts, anesthesm nachmes, suction apparatus,
monitoring equipment, and surg:Lcal eqm.pment) , but also the strangely garbed
personnel with caps, gowns and . masks, the latter espec:.ally evok:..ng the mage of
bandits or kidnappers. Freudz has stated, "The psyche develops the affect of
anxiety when it feels itself.incapable of dealmg (by adequate reaction) with a
task (danger) approaching it externally." A

A normal child will czy3 when confronted with such fearful circumstances
but this normal reaction is often labeled as "lack of cooperation” by the
perscnnel in the operating rocm, who regard the child inappropriately as
a miniature adult. The crying, strugyling, "uncooperative" child is typically
restrained forcibly by the masked strangers in the operating room, leading to
a react:.on of rage.4, ‘

While the child is being forcibly restrained, anesthesia is usually inducéd
by the administration of either inhalaticn anesthetic drugs or intravenously
administered anesthetic drugs. If the latter method is decided upon, the pain
inflicted on the ch:.ld may be significant as multiple needle puné:tures are made
or as the ncedle prabes for a vein in the frightened, stru;;gling, moving



 Jones: Reducing Children's
Psychological Stress

. -3 -

-
-

patient. If Iinh_alation anesthesia is used, the anesthetic mask is often pressed
firmly over the mouth and ncse, evcking a se.nsat:.on of suffocation as a foul-
smelling gas fills the mask. Perls et 215 have stated, "Anxiety is the experience
of breathing difficulty dur.mg any blocked excitement."”

If a child experiences cne such unpleasant experience, he/she then beccomes
conditicned to expect unpleasantness on subsequent visits to the operating room,
leading to the use of ever cruder methods to enforce the submission of the child -
who requires mltiple epexi'ati.ms. A state of panic may thus occur in the operating
roam in children who have endured multiple experiences that are psychologically
traumatic. Children who are properly handled may lose their fear if they are
gently shown that the situation is not threateru_ng and 1f they are able to master
the circumstances. The contrast between the panlc—stnc:ken behavior of children
who have been mappropr:.aﬁely treated and the calmer behavior of those who have been
properly managed is striking. . '

The emoticnal d:.sturba.nce resu_.;!.ting' from high levels of fear or anxiety
can lead to regressicn in a child's mental <3.evelopu'ent,6 including enuresis
(a regressicn m the normal infantile patte:m of urinary incontinence) and
stuttering (a regression to an earlier speech pattern and failure to develop
fluent speéech’). Other psychologlcal ccnpl:.czuons resulting fram excessive
levels of exmt:.onal stress are sleep d:z.sturbances (fear of falling asleep,
nicghtmares) and hallucinations, which may occur at the time of anesthesia
induction or which may occur afterwards. In sare cases, hallucinations may be
caused by the drugs that are used; in other cases hallucinations may result
from extreme fear. More than one factor may be involved in a given case.

Emotional disturbances associated with a visit to the operating suite
are illustrated by the following case reparts.

Case Reports

Case 1. Stuttering. A 4 year old boy was not upset while sitting
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on the operating room table talking to me. He had visited my office
frequently since the age of 10% months for treatment of strabismus,
and he regarded me as a friend. While talking with the child and
camforting him, I was asked by a nurse to go immediately to the
recovery roam to see an emergency case. Since no person from the
anesthesia department was 1n my operating roam, I was reluctant
to leave my patient. However, I thought that I ought to leave
the room briefly to determine the nature of the emergency problem.
Before departing,' I told the circulating nurse and the scrub
technician, "Don't let anyone:put this patient to sleep until I
return." -

When I returned, a nurse anesthetist was sitting at the
head of the operatiﬁg table administering anesthesia and my
patient was al:éady asleep.

When the péﬁ@t woke up, he told his mother that he had been
held down in the operating room, a mask had been firmly pushed
" against his face and held there, and.that he was frightened and had cried.

The next morning when the patient came to my office, he
acted as though he was terrified at the mament he came through
the door. When I greeted him, he tried to hit me. When his
parents tried to usher him into my examining room, he threw
h.mself against a wall and furiously fought attempts to bring
him into the room. I was unable to examine him on that date.

On the way home from my office, the patient said that he was
extremely afraid of me and of doctors. This seemed surprising .
to his mother because of the friendly and trusting relationship

that had existed in the past. Later the patient spoke about his
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par.ents.that he was frightened most of all when the mask was "held
down over his face and he couldn't. breathe." These were the exact
words used by his father in describing the event.

Several weeks after the operation the patient began to stutter.

A speech therapist told the family that a frightening experience had
probably caused the stuttering.

During the next six months the patient became very upset on two
occasions when he accompanied a friend or his family to the hospital
for the purpose of visiting relatives or obtaining records.

About 11 months after the operation the father of the patient,
feeling frustrated and angry, came to my office to ccamplain about the
manner in which his son had been treated in the operating room. After
the father talked with me for many hours over a period of six weeks, he
realized that I was genuinely concerned about what had happened, and
his anger subsided as he saw that I was making efforts to improve the
psychological management of pediatric cases in the operating room.

The patient received treatment for stuttering during a period of
two years. During this time his speech impediment gradually grew less
severe and eventually vanished.

Case 2. Stuttering. A 4 year old boy brought to the hospital for
strabismus surgery was given a sedative drug precperatively. He

became too deeply sedated, and an anesthesiologist ordered naloxcone
(Narcan) to counteract the respiratory depression. After the
administration of the naloxone the patient became hyperactive; in
describing the boy's behavior the ophthalmologist said that he was
"trying to climb the walls." In this excited state the child was

taken to the operating rocm, separated from his mother and forcibly held

down. 2n anesthetic mask was clamped over his mouth and nose. After
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a struggle, he lost c;cumscioxmness. Shortly afterward he began to
stutter} and he is .st_i.ll stuttering three years after the stormy
anesthesia induction.

Case 3. Nightmares. A iz year old boy came to the hospital for ptosis
surgery. He had become extremely frightened because of pain associated
with the insertion of needles for intravenous anesthetic drugs

when he had previous ptosis surger.y.. The night before the coperation
the boy requested the anesthesiologist who was making rounds to
gdminister an J.nhalat:.on anésthetic the next day, and the anesthesiologist
' pz‘canised ﬁxat= a-mask would be uséd to :.nduce -anesthesia :ai:her than a
needle for intravenous medication. On the morning of the ope;:ation ’

a different anesf:hesiologist entered the operating room. He did

not ask the patient any questions, and he later said that he was
unaware of the cdnve:'r:saﬁ.on held with the other anesthesiologist cn the
night Sefore surgery. 'I‘he second anesthesiologist told the patient
that he was gc;ing "to put him to sleep by a solution in a vein.'

He then selectea a large needle and induced anesthesia by. the .
intravenous administration of drugs. The patient later said that he
was too afraid to express cbjections to the needle.

On the evening of the day é:f surgery the patient had a frightening
nigh'tma.re; He dreamed that a large man resembling the anesthesiologist
was chasing him with a needle and that he was having difficulty
running away. Dm:':.ng this nightna:e the boy's mother was in the room,
and she heard him screaming and cbsexved his legs moving with a running
motion. She encountered great difficulty awakening her son. Severe
nichtmares like this one occurred every nicht or two for at least six
weeks, disturbing the sleep of the rest of the family. The family

dector vas called, and he could not understand how such an error
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in administration of‘anesth&sia could have been made.
Case 4. . Halluca.nat;ons A 13 year old boy with strabismus came to
my office for examination, and suz.:ge::y was recommended. He refused
surgery because of psychiat:&ic prcblems after surgery for a bladder
d:.vert:.cul\m at the age of 9 years. After the bladder surgery he was
taken to the recovery rocm, where he could see ad.ult'"patients with

' blcody bandages adherent to various parts of their bodies, with tubes
coming out of varicus orifices, and with bottles of blood dripping into
tubes attached to the:x.r l:urbs. Occasionally he heard moans of pain
fz:cm patients going into shock and being treated with a defribrillator
for cardlac arrest. His mother was not allowed to visit him because
"she might have become upset by what she saw," and the child was told
to "shut up" and not to ask to see ﬁle doctors because “they were at
lunch" and there.was o doctor available "to dismiss him" from the
reccve-ry rocm, where be’w_as held for two hours. He expressed fear
at being expoéed to a scene like samething fram "Fr;'arﬂcenstein."'
He waé especially upset that his mother was not allowed to comfort

The night of the day of sw.r."gezy he had an hallucination in which

monsters resembling the people :Ln the hospital were roaming the hall-
way outside his room. He has continued to have hallucinations of
this type periocdically over the last four years.

' Reducing Strecs-

In a beautifully done film, "We Won't Leave You," Mason® showed how the
use of methchexital sodium (Brevital) administered rectally in the holding area
| to a six-year-old girl caused her to fall gently asleep before she was separated

from her parents and taken to the operating room for hernia surdery. The use

of préanesthet;ic medications, especially if not administered by a needle, may
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be an effective nieans of alieviating the stress and anxiety occurring before
and dur:.ng induction of anesthesia. Same conscientious anesthesiologists have
been concerned about the greater frequency of idiosyncratic reactions to

| sedative drugs in children and with the less predictable response of
children to these drugs. "The dose of many drugs is not a simple linear
function of body weight, and to calculate the docse as so much per kilogram
of body weight is often inaccurate."® The possibility of unpredictable re-
sponses is illustrated by case 2 in this article. Same anesthesiologists
may be hesitant to order heavy precperative sedation for children having
outpatient surgery because such sedation might have a prolonged and profound
effect postoperatively, and this effect might alter the safety of parents'
transporting the patient fraom the surgical facility on the day of the
cperation. | .

smithl® has stated, "We have not yet found either a suitable tranguilizing
agent to help children tolerate hospitalization or a satisfactory method of
preanesthetic sedation. Instead, we continue to inject illogical doses
of unpredictable agents. . Nor have we worked sufficiently to encourage the
alternative concept, as have many pedodontists, i.e., that normal children
gain valuable self-confidence by facing such trials without utilizing a
pharmmacologic crutch upon which they may become increasingly dependent." 1

In their excellent review of the emotional aspects of hospitalization
of children for strabismus suréery, 2Apt and co-workers 12, 13 emphasized
the importance of the child's age in determining the emotional effect of
the surgical procedure, and they offered age-specific recammendations for
preventing emotional trauma.

In some cases when a child's emotiocnal state cannot be satisfactérily
managed in the holding area or in the induction roam, cancellation or post- '
panement of the surgical procedure may be advisable if “the procedure is an

elective one.
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The stress t;:lat children experience in the operating suite can be
reduced in a nunber of ways:

(1) Painful laboratory tests (e.g., blood counts) can usually be
performed several days before an elective surgical procedure.

(2) Separation anxiety can be eliminated by allowing parents to remain
with their offspring while anesthesia is being induced.l4 The overwhelming
majority of parents will be supportive of their children during induction
of anesthesia.l® anesthesiology residents at an institution in which
parents were allowed to be present during anesthesia induction came to

accept the concept of the parents' presenc:za,l6

and the faculty at this
institution found that for same preschool children, allowing the pareﬁts to
support an anxious child during anesthesia induction was "very effective in
relieving anxiety” and minimized the need for preanesthetic medication. The
sﬁpport of the parents in the induction roam can be enhanced by preparing
them for this experience (1) by the viewing of videotapes or films showing
the induction of anesthesia in children and (2) by instruction from doctors,
murses and technicians.

In cbstetrics well-organized programs have been developed to prepare
the fathers and indeed the entire famiiy for the birth of a baby. The
need for sifiilar programs for children who require surgery must be
.recognized.

17720 pave reported extensively on

Peterson and her co-workers
preparation of children for medical procedures, including modeling
procedures, coping techniques, the development of cost-effective
presurgical preparation, preparation of well children, stress inoculation,
and the role of the family in preparation for hospitalization.

Parent support groups working as hospital volunteers can' help to.

condition parents to the idea of observing induction of anesthesia in their
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own children. Sc;reening of parents by special personnel can be considered
to determine the rare pai‘ent who is not capable of giving his/her child
errcl::.onal support dﬁring anesthesia induction. As Smithi® has said, "the
parents themselves must be carefully considered, ;".or parental fear must
first be controlled if the child is to be caJ.med Adolescents probably
ought to be given their choice of having pérents present or absent during
induction of anesthesia. The parents ouglit to be sitting rather than
standing in the induction room to reduce the chance of syncope. The
chairs on which the parents sit cught to have casters to facilitate
movement. An observer cucht to be present to evaluate and help manage
stress in the-parents.

(3) 2An attempt can be made to disguise the unpleasant odor of
anesthetic gases by applying oil of orange or other substances with
pleasant odo:s on the mask or in the tubing supplying the anesthetic gases.
(Research is 'needed to find or develop a suitable anesthetic gas without
an offensive odor.)

(4) The anesthetic mask ought not to be forcibly held over the
mouth and nose while the child is conscious. It ought to be held far
enough away from the face to reduce anxiety, and it may then be gradually
brought clcser as anxiety wanes. A transparent plastic mask is less
frightening to a child than is an opagque black mask, and a transparent mask

is safer for other reasons.Zl

If the mask causes anxiety, it can be removed
fram the tubing, and a‘stream of gas can be directed toward the child's
face from the bare tube until thé child becames so drowsy that he/she does
not show anxiety when the mask touches the skin of the face. Sametimes the
tube can be camouflaged in a puppet or thin blanket.

(5) .Parents shoiilld be encouraged to bring to the induction room’
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familiar objects from hame (stuffed animals, a blanket, favorite books.)22
A favorite bedtime story read to a child during the induction of anesthesia
is often superior to a sedative or tranc.;uilizer in alleviating anxiety.

(6) Allowing the child to sit on the table for anesthesia induction
rather than recf:iring the child to lie down seems to reduce anxiety. A
less anxious child is less likely to vomit. The reflux of gastric contents
into the esophagus is probably more likely if certain drugs have been
given preoperatively, including atropine, scopolamine, and glycopyrrolate.
These drugs reduce the resting tone of the lowerszesophageal sphincber.23'24‘
Gastric contents are less likely to flow from the esophagus into the pharynx
with the child in the sitting position than in the recumbent positior; because
of the effect of gravity.

(7) For relatively simple cperative procedures (tonsillectcmies,
insertion of ear tubes, strabismus surgery) children probably ocught not
to be sent to the same recovery room as adults récovering from major
surgery, e.g., surgery on the heart, lungs, or brain. Since children usually
awake rather quickly and recover uneventfully after these less seriocus
operaticns, they ought to go to a different type of recovery room, where
suction apparatus is present in the event of vomiting, and where the
mother can be waiting so that she can be present with her child the moment
he/she awakes.

Finally, to reduce stress in children in the operating room common
sense and good judgmeat should be relied wpon rather than rigid rules. If
the personnel in the operating roam are indoctrinated in the concept that a
child is not a miniature:-adult, then many of the inappropriate methods used

for children in the past will be avoided.
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Special Committee on Medical Malpractice
Statehouse
Topeka, Kansas

RE: Medical Malpractice Legislation

September 12, 1985



Thank you Mr. Chairman and members of the committee for
the opportunity to comment today. |

I am Richard Clasen, Editor and Publisher of The Eureka
Herald and spokesman for the Euréka Area Chamber of Commerce
Medical Task Force.

In an extremely rural setting, Greenwood County is the
second largest county in Kansés with 1139 square miles. We
have only 8500 rural citizens, with 3500 of them living in'
Eureka, and one-fourth of the entire county population is
over 65 years of age. Our people are basically middle and
lower income.

Our rural patients have the services of one hospitél in
the county, one sdrgeon, four full time doctors and two
other semi-retired physicians., Medical services are also
extended to the neighboring counties of Elk and wcbdson and
to many visitors.

For many years, Greenwood County has had a high
priority for quality health care. With area support, the
hospital boﬁd issue passed in 1975 and four new physicians
came to our county. Now because of hiygh malpractice
premiums, health care has become seriously threatened. As a
result, this task force was formed. The Kansas Insuranée

Commissioner met with our task force in Eureka last month,



and we are aware that he has formed a-Citizens Committee to
study and make recommendations on malpractice laws.

Greenwood County depends OA farming, ranching, and oil
production, areas far from stable in today's economy. We do
nét have any large manufacturing industries, and every job
COUNTS. Presently 310 people are directly involved in
médical services of one form or anothef in the county. Our
doctors have discussed cutting back on services, or quitting
all together. This could mean the loss of those jobs to the
economy .

Those 310 jobs might seem minimal, especially in an
urban area, but in‘rural Greenwood County there are only
4200 jobs available. The loss of seven percent would be
drastic. The hospital alone has an annual payrbll of $1.2
million, and those dollars are shared time and time égain in
the county. We survive by helping each other.

Farming, ranching, and oil production are all high risk
professions, not only in terms of making a living, but they
are hazardous. Our hospital and medical staff serves the
needs of the Greenwood County area.

With US 54, K-96 and K-99 all running through our
county, numerous travelers seek aid from our doctors and
hospital. Weekend retreats to Fall River Reservoir, Toronto
Reservoir, and Eureka Lake continue to bring patients to

Eureka for medical services.



We do not have mass transit. There is no bus service
as the Kansas.Corporation Commission approved the abandoning
of bus service in Greenwood County, and we do not have
passenger train services. Our elderly citizens rely on the
Senior Citizens Van or private vehicles to get everywhere,
including the doctor's office for checkups.

We do have an excellent cougty ambulance service to
rush citizens to the hospital or doctor. Still, a few miles
for emergency help and to stabilize a condition is far more
imporﬁant than an hour or moré on the highway hoping to get
to the city in time. '

All the high powered equipment found in the urban
hospitals will still be needed by rural Kansans, but the
rural communities need the same services found in the
city--those being, doctors on call and available day or‘
night and on weekénds, close by and able to continue their
practice.

Emergency medical and overall health care is an
important aspect in securing new business or industry and in
holding on to those already located in rural communities.
Along with these prepared comments you will find letters
frém two lakge employers and a farm organization, all
stressing the importance of reforms in the current statutes.

Without changes, Greenwood County and many other rural
areas in the State will be faced with the loss of neceséary

medical services.



We would recommend your continued investigation towards

reform of the current statutes, and suggest as

possibilities:

%

Tort reform spécifically in the area of medical
malpractice, with a cap of $500,000;

A mandatory screening of all medical malpractice
suits;

Strengthéning action by the Board of Healing Arts to
curb health care providers who continually have
malpractice litigation;

Allow medical providers to pay into the

stabilization fund monthly, rather than in advance.

Greenwood County, and all of rural Kansas, is looking

to you, our legislators, for guidance and leadership. We

must have reform if we hope to survive. Thank you.
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Joint Interim Committee on September 9, 1985
Malpractice Legislation '
Topeka, Kansas

Re: MALPRACTICE ﬁEGISLATION

Dear Sirs:

On behalf of EDCO Drilling Company, Inc. (EDCO) and our
employees we are writing to express our concerns regarding the
current state of malpractice legislation in the state of Kansas.
EDCO is one of the largest employers in the city of Eureka,
Kansas and we are concerned that the continuing crisis in the
medical malpractice arena will have an adverse effect on the
health and welfare of our employees.

Recently, one of our local surgeons decided to forgo
continuing his practice in Eureka because of the high cost of
malpractice insurance. In addition, we have noticed numerous
newspaper accounts of. other doctors around the state of Kansas
who have been forced to make the same decision. As an oil
drilling contractor, EDCO is in a very hazardous, high risk
industry and our need for continued proper coverage for our
employees has never been greater.

We support a proposal to put a cap on malpractice recoveries
as well as the use of mandatory screening committees in
malpractice cases. The intended result of such proposals would
be to limit the number of malpractice cases filed, decrease the
cost of medical malpractice insurance, afford doctors a continued
practice, and afford our employees the proper medical support
necessary. In addition, the related "snowball" effect would be
to help keep our medical insurance 'premium costs from increasing
at such an astonishing rate.

We believe that legislative efforts to curb the malpractice
crisis are necessary and should be given top priority.
Accordingly, we support the continued efforts of your committee
in this regard. '

Yours very truly,

AC Jeeidly

A.C. Teichgraeber
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Eureka Unified School District 389

- . -
106 W. Sixth —=mm»  Eurek ' § Alma Boardman
ureka, Kansas 67045 i 316-583-5588 - Secretary

September 6, 1985

Interim Committee on Medical Malpractice Insurance

Mr. Chairman:

The threat of the loss of our hospital and the professional employees necessary
to staff such a facility and the loss of the medical physicians from our community
are incomprehensible. This service is simply a necessity to the school district and
to our community. I can not visualize our community without the essential service;

yet, I am informed that if the malpractice insurance rates continue to increase, our
community must face that possibility.

A school district with an enrollment of approximately 900 students with an active
extra curricular program encounters several emergency situations yearly that demand
the medical expertise found in our local hospital. I hesitate to comsider the comse-
quences if those services were not available.

The doctors and our hospital are also important to me as an employer of approxi-
mately one hundred fifty employees. When evaluating a community in which to begin or
to continue one's professional career, the medical services and the hospital are
important consideratioms. I have been able to attract quality persomnel due to our

services.

To conclude this request to examine the increase in malpractice insurance for
the medical profession, I am hopeful that some positive action can be demonstrated
and that the medical profession can continue to provide services to communities the
size of Eureka, Kansas.

Sincerely,

Leon J. Attebery
Superintendent U.S.D. #389
- - : Eureka, Kansas .




Greenwood County Farm Bureau Association

AFPILIATED WITH THE XKANSAS FARM BUREAU AND AMERICAN FARM BUREAY FEDEAATION
Phone: 583-7151 P. 0. Box 71
Eureka, Kansas 67045

INTERIM SPECTAL COMMITTEE ON MEDICAL MALPRACTICE

Farm Bureaus position on medical malpractice is stated on Page 28 of
Kansas Farm Bureau Resolutions 1985 which reads as follows:

Health Care and Professional Liability-

1. Prohibit publication of the dollar amount sought in a medical
malpractice suit;

2. Limit the amount of money which can be recovered in a medical
malpractice suit;

3. Modify and restrict the use of the contingency fee system by the
legal profession; and

4. Reduce the statute of limitations and time of discovery for an
alleged act of negligence or omission.

We the members of Greenwood County Farm Bureau strongly urge passage of
legislation of this type concerning this problem.

If we were to lose our health care in Greenwood County I can see the
following problems:

1. Loss of adequate emergency health care.

2. Increased costs due to transportation, lodging, and meals to
receive health care.

3. A loss of revenue which Greenwood County desperately needs.

4. loss of industry that might want to locate here.

5. Loss of jobs that has kept skilled, educated people living
in Greenwood County.

6. An important loss of revenue to farm families, due to the
fact that many farm debts are paid by wives who may be nurses,
lab technicians, medical secretaries, ect.

7. A continuation of economic decline in our county.

Your action is needed to draft and pass legislation to stabilize health
care costs, in this case, medical malpractice insurance.

Respectfully ,2 < -E )

Raymond Bilson, President
Greenwood County Farm Bureau



E{ANSAS ASSOCIA’HON OF NURSE ANESTHETISTS

To: Special Committee on Medical Malpractice

From: Kansas Association of Nurse Anesthetists
Ann J. Rogers, CRNA

Date: September 12,1985

Thank you for the opportunity to speak on behalf of the nurse
anesthetists practicing in Kansas.

The largest concern of the nurse anesthetists in Kansas is the
rapidly escalating cost of malpractice and how this is affecting

our job situations. One of the most affected groups is the
part-time anesthetist -that must pay the entire cost of malpractice
insurance themselves. I have personally talked to three

individuals in the Kansas City area that are going to stop giving
anesthesia next year if the cost of their insurance doubles to
$6,000.00 per year as projected. Since these people work only
part-time they could make more money working as a staff RN without
the attendant vrisks and pressures that exist in the anesthesia

field.

The second group affected is the nurse anesthetist employed by
an MD or hospital. Malpractice Insurance coverage is considered

a benefit in these areas but is rapidly becoming too expensive

to cover for several anesthetists. Because of this, job security

is threatened 'in some areas. S

The above situations show a definite need to lower the cost of
Malpractice Insurance through limiting award amounts and how
these are paid out. Also some mechanism should exist to guarantee
that qualified providers are administering anesthesia.

I will be happy to answer any questions the Committee may have.
Thank you.

?//Z-/.S'/ g5



Midical Malpractice Hearings
Kansas State Legislature
September 12, 1985

Lauren A. Welch, M.D.

My interest in medical malpractice in the state of Kansas
has been inspired because I was a practicing sdrgeon in rural Kansas
until August 6, 1985. At that time I was unable to pay my mal-
practice insurgnce premium, which would have been roughtly 40%
of my.gross income. My malpractice iﬁsurance p;emiums, like those
of nearly all:Kansas physicians, have doubled every year since
1982. In 1984, 20% of my gross income went for malpractice
insurance; this year (1985) it wouid have been 40%; and next year
(1986), I anticipate it will be 80% of the income I would have ’
been able to earn as a rural Kansas surgeon. I am not the ;nly
physician in Kansas who-has been forced out of business by the
exhorbitant cost of medical malpractice insurance. Physicians
are discontinuing services previously brovided, physicians aie
moving to other states, bBcause they simply cannot raise their
fees sufficiently to offset this cost. Our fees are of course
already outrageous, and many of our patients are already unable
to pay them;'

When we hear about thé problem of medical malpractice, we
usualiy hear from those two groups who are most verbal: the
physicians and the lawyers. Unfortunately, the consumer of medical
care, the Kansas farmer, the Kansas teacher, the Kansas carpenter,
or other ordinary individual, has been much less verbal and much
less listened to than either of the other two groups. Physiéians
are verbal because they must directly pay the cost of medical

malpractice insurance; lawyers are verbal because medical mal-

practice litigation can be quite lucrative; the ordinary Kansan
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who.has never been a victim of medical malpractice is for the
most part unaware of how much (s)he must pay for.malpractice

(for example, $350.00 of the fee charged by physicians for
delivering a baby, goes to pay the physicians' malpractice
insurancel). Since the usual consumer of medical care is for the
most part unapare of the impact of medical malpractice on his
pocket book, he tends to let the.doctors and lawyers fight it

out without him.

I belleve most phy51c1ans are now in a position where they
must view the medlcal malpractlce crisis as a primarily- flnanc1al
problem, w1thout first glVlng prlmary con51derat10n to the needs
of the injured patient. There are numerous inequalities physicians
encounter in obtaining thei: medical malpractice insurance. They
are categorized into "risk" groups on the basis of their specialties.
There is however, no differentiation between those who see many,
many patients, and those who see far fewer patients. There is
no differentiation between those Qho do many, many operations or
procedures, and those who do fewer. The surgeon in a metro-
politan area who oherates all day, every day, may haul in half
a million dollars a year. If he then pays $20,000 for malpractice
insurance, that's only 4% of his income. But a rural, country
surgeon like myself, who "hauls in" only $50,000 in a year, must
pay the same amount for malprabtice insurance. In my case, that is
not 4% of my income, but 40%!

A second glaring inequality for physiciahs is that there is
no real "merit" rating of Kansas physicians by malpractice in-

surance companies. That is, whether there have been malpractice
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decisions against-a physicianin the past, has very little effect
on the amount (s)he must pay for insurance. The surgeon who has
been sued for malpractice seven times in the pas£ two years,
pays the same for his malpractice insurance as I must pay, even
though I have been doing surgery for- fourteen years, and have
not yet been sued. o

Lawyers.find themselves in the middle. Doctors are continually
blaming them for the present co§tt crisis of ﬁedical malpractice
coverage. In spite of this they must continue to represent their
clients]. trying to obtain for them the maximum amount of com-
pensation passible. This involves in many cases é'formél‘suit,‘and
even a trial. This is a right they feel guaranteed every'citizen
by our Constitution. It is the duty of a lawyer to see that his
client maintains this right to his "day in court". And yet when
the lawyers succeed for ?heir clients, then receive compensation
themselves for their work in medical malpractice, the doctors say
the lawyers' motivation is less a concern for clients' rights, and
more a concern for money. . This accusation by'physicians is cer-
tainly not entirely unfounded. I have myself listened to a Kansas
attorney, who specializes in medical malpractice against physicians .
(and other health care providers), say that he no longer accepts
a case of medical malpractice unless he believes ahead ¢f time that
he can make at at least $1,000,000 from it himself. “Add-to this
insult-aiserious injury for the lawyers. Their malpractice insurance
premiums are skyrocketing also. Another lawyer acquaintance of
mine in Wamego, says'his insurance went up fiv;-fold this year.

Yes, I am afraid most physicians and most attorneys are

more interested in the money side of medical malpractice, than
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they are in the well-being of their. patients or clients.

The consumer of medical care is the victim. Misdiagnosis,
amputation of the wrong leg, unnecessary surgery; over medication...
the‘horror stories are endless. And even if no medical malpractice
occurs to him directly, he isstill the victim of increased cost
of medical care capsed‘directly by the high cost of malpractice
insurance. But is the Kansas consumer only the victim? Who has
grown so accustomed to high quality medical care that heiexpects
doctors to be perfect, to never make a mistake? Who agréés"with
his lawyer.to sue, frequently for insignificant complications
or undesireable seduelaé of medical care? Who agrees with the
lawyer to seek a multimillion dollar settlement? And who sits on
the juries that make such irrational and irresponsible awards?

The medical care consumer isvhimself his own victim!

If there is anyone left whom I have not yet insulted, I
apologize. I intended to insult everyone, for we are all to
blame: physicians who have so far not succeeded in weeding out
their incompetent members; lawyers for taking far more than their
reasonable share of malpractice awards; and our society in general,
which has become so irresponsible and sue-happy.that we cannot
accept even the normal risks of life. Anytime something goes
wrong, we must blame someone else, and make them péy for it.

Yes, we are all to blame. But there is yet another culprit,
more directly the cause of the present malpracti¢e5crisis than
any of us, or even all of us combined: . the. TORT.system..

| TORT is slow. It requires prolonged delay to receive any

compensation for malpractice victims. It is often five or more
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years between the time of the injury and payment of any compensation.

TORT is unfair. éome injured people never ;eceive any com-
pensation because they will not sue. Some never receive any com-
pensation because they lose in court. Some receive a few thousand
dollars for the same injury for which another receives several
million dollgrs. Some receive compensation for alleged mal-
practice when no malpractice ever really occqrred.

TORT is expensive. Lawyers must make a living (both the
plaintiff'sand the defendant's), witnesses must be paid for their
time and testimony. Court costs must be paid. Only 25% of the
p:emium physicians pay'for malpractice insurance ever reaches the
injured patient as Eompensationz. An obscene 75% is pilfered by
the expensive TORT system.

TORT has got tﬁ go!

Other countries have abandoned TORT in the area of medical
malpractice (and some have abandoned TORT entirely), and have not
regretted it. As long ago as 1974, New Zealand adopted a no-
fault system of compensation for medical "misadventure", as the
New Zealanders call it. Problems persist with the scheme, but
it works, and lawyers, doctors, insurers and most importantly
the medical—care-conéuming public are satisfied with it 3 4.

Sweden is another counéry where medical malpractice compen-
sation is derived from a no-fault system. Since its inception
there, the number of patients compensated has increased, the amount
paid as compensation has increased} and the co§t of providing
this compensation haé decreased. |

Under these‘no-fault'systems, individuals who feel they have
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a compensable injury present themselves to the Compensation/
Malpractice Board. Compensation is swift and continuous as
long as it is needed (unlike TORT). It is not necessary to prove
fault or negligence (unlike TORT). Compensation is fair (unlike
TORT).. Physicians with recurring or repeated acts of malpractice
are investiga?ed and eliminated as health care providers if in-
dicated (unlike TORT). In New Zealand, 90% of the premiums paid
for medical misadventure insurance actually reaches the injured
as compensations’ 6 ‘
Besides abolishing TORT in relationship to medical halpractice
(which the lawyers of the USA don't wént), more fairness in
financing of medical malpractice compensation should also be
accomplished. Physicians' risk for being sued depends on their
specialty, and this éhould continue to be a means of assessing
their share toward malpractice insurance/compensation. Physicians
with previous malpractice settlements against them are more
likely to be sued again, so they should pay a larger share than
their colleagues oﬂ_the same specialty with fewer incidents of
malpractice. Also, the more patients a physician sees, and the
more prpcedures he does, the greater is the exposure to incidents
which may lead to malpractice. Since a physician's income depends
on these numbers, his share should depend also on his income. In
other words, if it is determined that a Johnson County surgeon
should pay 4% of his income of $500,000 toward medical malpractice
insufance, then the country surgeon who makes dnly $50,000 should

pay only 4% of his income also. (The doctors, especially those
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who make the most'money, don't like this proposal.)

In the end, a no-fault medical malpractice compensation
system will mostly benefit the true victims of medical mal-
practice or misadventure, by providing more compensation, quickly
and fairly delivered. Even those not injured will benefit by
less out-of—ppcket payment for their injured fellow-patients’
compensation. Doctors can settle down and worry about really
providing good health care, instead of worrying with each patient
what should be done to protect against a suit. And the lawyers’
can rest easy, knowing that their would-be clients are well taken
care of and in most cases will not even need their services.
Constitutional right to "equal" protection under the law will be
replaced by better protection under the new law, as is now
enjoyed by workman's compensation participants.

The time to act is now. Any delay will compound the problem.
Unless the system is changed and malpractice insurance premiums
decrease, physicians will either quit, as I have had to do, or
they will leave the rural dreas and move to the cities, or they
will leave the staté of Kansas entirely. Rural hospitals will ~
close. Women will be traveling a hundred miles, in labor, to
have a baby, or babieé will be born at home. Ruptured appendices,
ruptured spleens, car accideﬁts, industrial accidents will all
have to be transported to the city because the country doctor is
gone, and the rural hospital is closed. A physician who could
save a life, will be afraid to becaﬁse he could .not pay his mal-

practice insurance, and it's against the law for him to practice
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without it. There will be very limited access to medical care

in rural communities in Kansas, and it will not be long thereafter,
that the urban communities will also be unable to obtain medical
care.

I predict that if nothing significant is done in this legis-
lative session to curb fhe horrendous cost of medical malpractice
insurance, the above described situation will exist by 1987. There
will be only uninsured physicians, providing only emergency medical
care in all of Kansas. TORT must go, hopefully before it destroys

medical care in Kansas.



Me@ical Malpractice Hearings
Lauren A. Welch, M.D.
Page 9
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Barron, Senator Dempsey (Florida), in addressing medical
malpractice seminar, Stormont Vail Regional Medical Center,
Topeka. September 6, 1985.

Woodhouse, Justice Arthur Owen, Supreme Court Judge, New
Zealand, in addressing medical malpractice seminar, Stor-
mont Vail Regional Medical Center, Topeka. September 6, 1985.

Smith, Richard. Compehsation: The world's best system of
compensating injury? British Medical Journal, Volume 284,
April 24, 1982

Bigler, F. Calvin, M.D. President's Message: of Kiwis and
Keas. Kansas Medicine, April, 1985.
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Zealand, in addressing medical malpractice seminar, Stor-
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Bigler, F. Calvin, M.D. President's Message: of Kiwis and
Keas. Kansas Medicine, April, 1985.



TESTIMONY TO SPECIAL SUBCOMMITTEE
ON MEDICAL MALPRACTICE
SEPTEMBER 12, 1985

I am Kathern Forest, member of the State Legislative Caommittee of the
American Association of Retired Persons (AARP) representing 230,000 members in
Kansas. Our national membership is approximately 20 million. The American
Association of Retired Persons interest and study related to the issues of
medical malpractice stem from our concern over the need to restrain the rate of
increase in medical care prices -- cost ccntainment in health care.

The problems of medical z:nalpractice are intricately linked to the problem
of quality care. Efforts to deal with fhe medical malpractice problems must
include all elements of the malpractice issues:

* Recognition cof the oécur:ence of medical malpractice

* RPesolution of mzlpractice claims

* Insurance industry practices

Illincis State Senator Prescott Bloam, Chairman of the NCSL Special Commit-
tee on Health Care Cost Contaimment said, "I think that medical malpractice will
be on the platter of every state. The titans of clout -- medical societies,
trial lawyers and to an extent health insurers who write medical malpractice
pelicies -- will be doing battle. It may not be a priority for legislatures but
it certainly is for the affected groups."” Certainly, the public hes a vital
interest in the need to rein in the spiraling costs of medical malpractice while
retaining a quality of health care that is affordable and accessible to us all.
In Kansas, a rural state, the high malpractice insurance premiums for the family
physician mekes it difficult for sparsely populated areas to recruit new
doctors.

These rural, underserved areas have a high percentage of elderly.

Physician distribution and patterns of practice are regional.

. _7//2—/3/5’5 o



The focus of the medical malpractice issue should be an acknowledgement of

the camplexity of the malpractice issue ~- with regard to cost, quality and

responsibility (blame). All contributing factors should be addressed.

Medical malpractice does occur, therefore, it is important to set up

procedures to weed out incampetent physicians. At the same time, an examination

of proposed tort reform of the medical malpractice system can be addressed.

Options supported by AARP include:

1.

Kansas should mandate that medical review camuittees, governing boards of

health care facilities, and the Board of Healiné Arts to investigate the

improper conduct, incampetence, and repeated malpractice settlements of

physicians. To facilitate such investigations, health care facilities
should report disciplinary actions taken against physicians to the Board of
Healing Arts.

Roards,  committees, and persons testifying before them should be given
irmunity from liability suits unless intenticnal fraud is involved. This

measure would enable these organizations to ke more effective in

disciplining incampetent physicians.

Health care facilities should also be required to report untoward deaths or
neurological damage to the Department of Public Health for investigation.
This would alert the Department to patient care problems.

The State should limit the number of times that an applicant can take the
physician licensure examination, thus preventing scme unqualified pecple
fram becaming physicians.

Another option is to increase the number of consumers cn the licensure
board. The Board's actions then would reflect more than just the

physician's point of view.



There are several trends discussed beginning on page 9 of the NCSL Report (July,
1985, Robert M. Pierce, Research Analyst) such as:

* "Impaired doctor/patient cammunication and trust resulting from the
increasing depersonalization of health care".

* "Rising expectations by patients and jurors of success in medical
practice". :

To these may be added the expanding spectrum of health care practitioners and,
as a result, the need for éontinued and additional regulation of the scopes of
practice of these practitioners. There should be uniformity in the interpre-
tations of regulations for all credentialled (registered or licensed) occu-
pations/profe;ssions. Each of these segments of the health care industry has an
area of professiocnal responsibility.

* "Increased willingness to sue in general and urbanization in particular
which explains much of the difference in the freguency of claims between
areas." :

As the incidence of litigation océurs, there occurs additional deterioration of

the doctor/patient relationship.

* "Iiberalization of legal doctrine and increased scphistication of
malpractice attorneys."

The legal profession also has an area of professional responsibility to which it
has not responded. What impact do attorney contingency fees have as an
incentive influencing the regulation and the incidence of litigation? Modifica-
tion to civil practice la;,zs needs to be evaluated. Conflict between the
involved professional groups has been a deterrent to progress so far.
Structural and administrative changes such as pre-screening or arbitration are
possible. In states where tort reform has survived constitutional challenge,
studies (by the Institute for Civil Justice of the Rand Corporation) include

evidence of the tort reform effect on malpractice claims:



"Dollar gaps on awards, elinination of specific dollar claims by the
plaintiff, and authorization of installment payment of large awards
appear to have significantly reduced jury awards and settlements in
the states where they were enacted. Notification of the collateral
source rule to admit evidence that the plaintiff is eligible for
campensation from other sources has apparently had a much weaker
effect., Statutory limits on the contingency fees charged by plain-
tiffs' attorneys have had moderately depressive effects on settlement

amounts on the number of cases going to verdict."”

One of the strategies mentioned in this Report is that of limiting
plaintiff awards. However, AARP believes that those who are truly victims must
be adequately campensated for their injuries.

In additien, insurahce industry practices must come under closer scrutiny.
The legislature and the insurance industry need to analyze all areas of medical
malpractice claims. The Association of Trial Lawyers in testimony befors a
Senate Cammittee alleged that the malpractice insurance campanies have made mcre
in investment incame of medical malpractice reserves than they have paid out in
claims. The facts and figures behind this allegation need to be explored.
Certainly such actuarial studies need to be do;'xe in Kansas.

There are dramatic changes occurring in health care. "Competition in the
health care industry has created new opportunities for consumers ... to contem-
plate private solutions to the problems posed by tort law for medical care
providers and their patients." (C. C. Havinghurst). The advent of the prcspec-
tive payment system, DRG's, and HMO's emphasize other alternatives to the

present practice of medicine. Prevention of medical malpractice is also a vital

U
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part of any malpractice reform. ILegislation must contain measures for systemic
reporting of medical negligence to the Healing Arts Board and require the Board
to take effective action against incanpetent physicians. Legislations also
should require health care facilities to be more responsive for the quality of
their entire health care staff.

Rising cost of health care must be brought under control. Money now thrown
into an inefficient tort system should be used in programs that contain costs --
not expand them. It is too early to assess the effects of procompetition in
health care. .Exploration into the practices of the inéurance companies needs to
move foxward.‘ Tort reform proposals should be examined.

You are dealing with a camplex problem. t seems evident that no single
bill can address all factors. No single cammittee or cammission can address all
factors. No single legislative session can address all factors.

Any hasty or premature actions could have detrimental consequences for the

entire health care system.

KF:mgf
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HEAVYWEIGHT
MALPRACTICE
EXPERTS

Any type physician,
surgeon or medical
expert available.

Since 1973

Nationwide 1-800-854-2003, Ext. 1139
California 1-800-522-1500, Ext. 1139
Alaska & Mawaii 1-800-854-2622, Ext. 1139
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If You Just Need
An Expert

HCA recognizes that in some cases an
attorney’s discovery process has reached
a point where he has been given
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SICHARD C. GARDNE( M. D.. P. A, ,
T . DIPLOMATE AMERICAN BOARD OF (
. e OXJTHOPEDIC SURGERY

MOATH AMEAICAN AEFEPRAC=REVIEW & THEATMENT CENTER

-~

ORTHOPEDICS . 3653 CENTRAL AVE - FORT MYERS, FLA. 33901
(BACK, FRACTURES. JQINTS) _ 813-938-25538 - 813-472-4307

ATHLETIC INJURIES . . (BRIVATE)
'SE'ZOND OPINIONS ON SURGERY 3 DISABILITY EVALUATION ’
EXPERT MEDICAL TESTIMONY
. MOSPITAL. SURGERY. IMPLANT JUDGMENT ANALYSIS

.. November 27, 1978

Dear Mr.

We have your letter and thank ybu for corresponding. We have
many cases in your area and I am testifying in Lansing anc
Detroit next month. We have cases wijth

..

and in Detroit. e

Fees for work-up are enclosed as well as a few interesting
cases. A new c.v. is being typed up at the present tlm
and shall be forwarded with repor'ts .

Sincerely,

[T I oSS )

Q "
vy o8 Cada, ‘}'LD : : -_?\{‘;S"-f; o4 e

Richard C. Gardrer, M.D.
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Fees on Medical Malpractice and Products Liability

A good expert is hard to find., First Class.treatment is expected and no
exceptions will be tolerated. :

Complete ana'lysis and report $500.00
Depositions held in our office 2250.00/hour
(or audio-visual) (minimum $500.00)

Live testimony:

Mediation only . $1,000.00/day .
' plus expenses

Live courtroom testimony 31, SOO.CO/day
: " plus expenses
(minimum $3,000.00-two days)

(Reservations for two-—
wife comes along-Eastern

Alrlines)

All fees to be paid in advance.

Please realize that we are losing over $1,000.00/day just by being out of
- the office so schedule as follows for out of State testimony:

Arrive Saturday - no charge (expenses only).

Sunday - examine patient and pre-trial conference - no charge (expenses
‘ - only).

Monday - review records.

Tuesday - 9:00 A.M., first thing, expert testimony.

Please wire all fees well in advance to Account No. 112-533, Beach First
National Bank, Fort Myers Beach, Florida 33931, Att: Linda Cassidy. Delay
in doing so will mean we will be unable to leave the office.
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: of pagesof his trialand depositl

By BARBARA JOHNSON 47,
News-Press Staff Writer

on
. I LR N

“The doclor wears a professional white coat with

caplital letters FUHER on the breast pocket when he -

greets the lawyers who pile Into his office. FUHER:
That's Framingham Union Hospital Emergency Room,

part of a prestiglous medical and teaching centér near
Boston. BRI t

Only this Is Fort Myers. And the doctor 15n't on the -
e ‘ PR

staffof the Framinghamhospital. * " ;, =5« o

" In the patient waillng room where no patlents are ' %
walting, the lawyers' altention Is drawn to a certificale . ‘wom
nalled to the wall naming the doctor as a consultantto . =~ . Lo

. Taking alm at *hired guns"..6A

:, Westborough State Hospltal. Westborough Is a psychiat-
" ricinstitution in Massachusetts. L

Onlylhfsdoctorlsanorthopedlcsurgeon. R

The lawyers have come to a building the doctor tells
them s hisprivate hospltal. But the state of Florlda hasno
license on file fora hospital atthisaddress.

The lawyers have brought a court s(enogrqpher who

~ .
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| “ussliLocalidoctor in
® This profile of the doctor Is drawn from hundreds’
testimony, "' iy

" asksthe doctor ld"ralse hisrightha
solemnly swearstotell themthetr

Meel Dr. Richard C, Gardner at hls 3653 Central Ave,
office. Countless lawyers from al least 23 states, the
DlstrlctorColumblaandPuertoRlcoalreadyhave. '

Gardner Is what is known as a hired gun, someone :

" with speclalized credentlals wiiling for a price to testify

R g " asan expert wit-

" ness agalnst oth--
ersin hlslleldt ’

medical testimony, Hospital-Anesthet)
conferences and disabllity evaluations, Meticulous, effi-
clent record and X-Ray review, No sacred cows or
“consplracy of sllence,” TRIAL

» Department RG, P.O.
Box 3717, Washington, DC 20007, oty

,"Bht’r_o_\'/erSy'into medical malpractice trials
nd.And.qflce‘agahi. he .--~‘ " “The classified ad appeared in 1978 on page 80 in the

. back of Trial, a magazine for plaintiff's lawyers, the
r-lawyers who file sults. -

For those who would write — the lawyers who sue

" doctors and hospitals in particular — the correspondent

atDepartment RG turned outtobe Gardner.
Gardner has a 1962 depree from Tufts University

.. School of Mediclne, He says he Is licensed to practice

medicine in Florida and four other states, Is certified by
the American Board of Orthopedic Surgery and has
writtenarticlesfora number of publications. ’
In the world of medical malpractice litigation where
doctors usually are loathe to testily against even thelr

ORTHOPED-. _. qegllgentpeers.Gardnerlsa manindemand,

IC SURGEON,
Highly qualified,
articulate, expe-
rlenced expert
¢ Error-Pretrial

Lawyerssay Gardner, who has been at it for almost 20

. years, Is one of the most prolific and widely traveled
. professional witnesses In the medical malpractice field.
Y Hehas neverlestifled Inadoctor'sdefense.

Gardner clalms he has been hired by almost all the
major law firms In cases from Maine to California and
knows of only one other orthopedic surgeon in Washing-

ton, D.C., and possibly a few In Southern California who
have testified as much or more than him.

See COURTROOM DOCTOR, page 6A
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Courtroom doctor Fromesse 1

[ 4
: He is listed as a witness in at least two malpracnce
asesin Lee County and one each in Texasand Indiana.

{ But lately, some of the lawyers who have hired him |

dnd some judges are saying the medical gunslmger from :

Fort Myersis badly misfiring.

! Lawyers in Alabama, Texas and Colorado whe hired
Gardner have publicly accused him of lying under oath.

v “Hedancestoadifferent drummer"' Sarasota lawyer
Peter Martinsaid. .

* InPunta Gorda.in 1982, Martin dropped his malprac-
tice case in mid-trial while Gardner was on the witness
stand and said he then grabbed his check back. From the

- bench, Judge James Adams was issuing not-so-veiled

threats to throw Gardnerin jail for being unresponswe to
the defense lawyer’squestions. .
“He can qualify as an expert in evasion and bullsh-

. and that'saboutit,” Adamsdeclared inchambers.

v Alabama lawyer Robert Cunningham stopped Gard-
der’s deposition in progress in 1982 and dropped himasa

witness after concluding Gardner was lying to the de-

ense. Among other things, Gardner testified he didn’t
fecall whether he had been paid for his testimony;
Gunningham said he had just delivered to Gardner the
§600 advance check he demanded. ’

t “He’sahorseofanothercolor,” Cunningham saxd

! Because he didn’t have a witness to replace Gardner,
Cunningham settled his malpractice suit for one-fourth
what hisside thought it was worth had it gone to trial.

! Fort Myers lawyer Jeff Garvin is suing Gardner for
fraud, contending Gardner also lied about his qualifica-
tionswhen Cunningham hired himandin hisdeposition.

* While the jury was out in a2 Lubbock, Texas, malprac-

tice trial in 1982, Dallas lawyer Lee Steinbergz an. -

<t

. Gardner Yes, o{course. '
- Franklin: And-do you rﬂcall in fact, tbat 1t S
submlttedto you forsignature?- . . |
Gardner: Yes,ofcourse. - '~ " O

> Franklin: Isn’t it a fact you submitted your szgnaz

page by adding to that, right here, no questions asked
correctionsof anything, these words:

“Both he and his wife know they are in the middle
Highland Scotch, Jewish, German, Cherokee Indian .
tricky, silent and prejudiced redneck mixture area .
are concerned. I and others will be in Naples to ensu,
fairtrial and explain what malpractice exists in this c:
Richard C. Gardner, Dec. 12,1981.”

- Gardner: Well, sure. ... That was a correction ai
mentioned it and, for the benefit of the jury, it's a t
statement of what happened at the deposition. The n
was beingrailroadedand you knowittoo. - . .-

eIt
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On the Central Avenue doctors’ row, parking lots
crowded with patients’ cars. The exceptions are we
ends and Wednesdays, when some doctors take off, .
Gardner’s lot, which is more often empty. For days

* end, calls to Gardner’s office go unanswered. No pag

serviceofferstoreachhiminan emergency. e e
Though he has been in private practice in Fort My

- since 1976, Gardner is a relatively unknown figure he

operatingonthe fringes of the local medical communi

Despite his testimony that he has a large priv
practice in Fort Myers, Gardner never has been on
medical staff of any Southwest Florida hasnital aitha:




He c!axms to be a handwntmg expert and, un-

prompted, will swear to the sex of a hospxtal worker
based onnotationsonapatient’schart. -+ .5 ~::

- He keeps handy for his depositions a copy of his. 1978
'canceled check for §150 dues made out to the American
Academy of Orthopedic Surgeons, an invitation-only
professional organization. Gardner’s application for
membership was denied, but the academy by error in

.1978 sent him an invoice for dues. Though his money was
refunded, helisted the academy onhisresume. .M L

Gardner works out of a one-story duplex thh an ol

enclosed garage and peepholesin the front doors. ’l‘here
he has testified, he can do anything a doctorcandoina
hospital. He says he performs surgery under general
anesthesia, keeps patients overnight and takes X-rays,
though the state has no registration for a radiation
machine under his name_or at_his location. He often ,
denies knowing the names of his staff, which he says
comestromtemporaryemploymentservxces. EREE

two weekslater hesaidno.” .

Gardners trial and deposmon testlmony. When Gard-

‘ner’s court schedule is tight, The Box moves by Federal

Express. Gardner thinks me information i in 1t has been
puton computer. PN
= “It just kind of follows Gardner around It's a tremen-

. dous amount of material where he has contradicted
* himself,” said Worley, the defense lawyer from Lubbock,
‘who once had custody of The Box. “It's cross indexed and
.so well organized you can almost plck 1t upand go to trial

withoutevenlookingintoit. ~--:. ~r:

“Like the American Academy of Onhopedxc Sur-

geons membership, you can find where one day he said

yes, the next day he said no, one week later he said yes
-And if The Boxisn tenough defense lawyers say they

go to James Franklin of Fort Myers, the premier defense

lawyer locally for doctorsand who—atabout 25 times—

| probably has cross-examined- Gardner more than any

other lawyer. Out-of-state lawyexs vacationing in Florida

To this building come the lawyers who find him ° sometimes schedule a sxde trip to Fort Myers just to

through hisadvertisements, expert thness referral serv- ¢ ¢{peruse Franklin'sfiles.. +..: %

ices and by word-of-mouth

.-y

. ek

. . PRI 23 PR P
Case No. 82-Cv5-01058,
Franklin vs. Bassett, Dur- -
ham County, N.C. :
Defense lawyer E. C
Bryson Jr.: Doctor, have *
you ever applied to the
American Academy ofOr- .

thopedicSurgeons? =~
Gardner: Yes, sir. And I
think that application
shows the arrogance and
Irresponsible nature of the
organization. Trying to
send me a membership
and the sloppy way they do
things and then circulating
a hit list, like Watergate,
like Nixon's hit list, and I
Just seem to'think that it's
pretty bad aud mudslmg—
ing. | " =

* Case No. 77-2208, Mc-
Clure vs. Dougherty, U.S.
District Court for Kansas.

. Plaintifl’s lawyer Jerry

~ Az

e i
.“He (Franklin) may- have the gre..test hbrary ot

£ ” deposmons on Gardner or anybody,” sald Dan Dupre,

- .---» claims supervisor with the
% -:-.,v-*g@ _Florida Physicians Insur-
ﬁ-r 3 .-ance Reciprocal, the doc-
> torowned insurancecar
X724 . rlerinJacksonville. L
-.- The most - devastating
strategy used by defense
4 ~lawyers who know of
=4 - Gardner has been-to de-
" cline to take his deposmon
beforetrial. . eigs - r ¢
=y . S0 the " lawyers _whc
=35 hired Gardner — ofter
224 - “sight-unseen based on his
resume - hear him testify
4 - for the first time on the
. witnessstand attrial. - -
»= *“T just sat there squirm-
ing," sald Kerry Alexan
~.-der of Saginaw, Mich., whc
; hired Gardner at the las:
-minute fora 1982 malprac
“tice trial after Alexander’:
other expert witnes:
backed out. Alexande:
said he thinks-he foync
-.Gardner througn a maxlec
advernsement. e
~.Alexander sald the de
fense lawyer at the tria.
“hadabookonhim.” = -~

It was like walking intc

Levy: Does the American
Medical Association re-
quire any credentials to
belongto? ;
Gardner: Yes, sir. . -

Levy:Whatare they? . R TS

‘Gardner: They review your background and, in addi-
tion, to get the Physicians Recognition Award, they put
youthroughastrenuous qualifying ordeal.

Levy: Whatisthe Physicians Recognition Award?

Gardner: [ was given a Physicians Recogmuon A W ard
in 1971 for contributing to ormo ped:cs -~

TR X

ke

-

Interview, Tom To{tey, public information officer for
the AMA:

“Physicians Reco nmon A aards are given out really

DR RICHARD GARDNEF GIVES DEPOSITION )
« .. photo was taken from videotape

a brick wall,” said Marti:
"of Sarasota, who droppe
 his suit while Gardner wa:
. on the witness stand. "W
= didn’teven get to the liabil
) . ity issue We were stul or
hisqualifications.” - K
During a recess hearing in the judaes chambers tc
discuss Gardner, Martin pleaded with Franklin, who wa.
representing the doctors and their insurance carrier, tc
settle the case for some paltry sum justso he could save
face with hisclients.

:*You called him a medical whore,” Manm toh

- Special to the News-Press

- Franklin. “I can deal with medical whores and they'r:
- ‘allowed totestify. He'samedicaljerk.”” .

“I just felt like sinking through the ﬂoor »” s:nd Stein
berg of Dallas. “He's very hyper, talks real fast, won'
give you a straight answer, really. He’s very defensive
He has to be defensive because they (the defeme) nav«
somuchammunitiontoncen t Nim ™




_doesn’thavetotellthem. . 4

. ety we wemtctmar o camessssccss ards ~oy o ssa

Ask Gardner y™ he testifies in so many malpractice lookin};r copy of the same document fr¢ ich Mr.
cases and he m} tell you, as he has told so many Cohen = just questxom'n_g you. He skipp.. one par-
lawyers, that he does it for “truth, justice and the Ameri- agraph there about the military in 1967 through 1969.-

canway.” . . . - Wereyouinthemilitary? | B g
Donald Ricard. a lawyer from St. Clair Shores, Mich., Gardner: Yes, sir, e LT
is one who wrote to Trial magazine, Department RG. Franklin: Your qualifications list here, from which
Gardner sent him a brief letter of thanks and a fee Mr. Cohen was reading, says: “Over 900 operative proce-
schedule: R e e dures performed during the Tet offensive and battle of
A good expert ishard to find. First class treatmentis KheSanh.” Do Yyourecallthat beingincludedinthere?
expected and no exceptions will be tolerated . .. Deposi- Gardner: Yes, sir. R S L N I S
tions $250/hour (minimum $500) . . ; Live courtroom Franklin: You weren'’tin Vietnam, wereyou? - .
testimony $1,500/day plus expenses (minimum $3,000).. -  Gardner:No,sir.[wasnot. : -t

. (Reservations for two —wife comes along — Eastern
Airlines) . . . Please wire all fees well in advance to
Account No. 112-533, Beach First National Bank, Fort
Myers Beach ... Delay in doing so will mean we will be

Franklin: You did those 900 proéeddrés- back in
" Chanute Air Force Base in Illinois? .- Rt
. Gardner: That's correct, sir. DR

unabletoleave the office.” . e P,

Defense lawyers who represent doctors, hospitals SRt o e . F
and malpractice insurance carriers contend Gardner © .7 ¢ - 7atoes O R PR T e 0
makes a living as virtually a full-time testifier and no- -Lawyers disagree on the extent of a "conspiracy of

time doctor. Just how often he testifies and how lucrative . silence” among doctors reluctant to testify against each
it is, only Gardner knows. Courts have ruled Gardner other. - . - - . P R T sy
- “ae=s - s au-"Inthe big city where there are more hungry doctors, -

In a Kentucky case in 1983, Gardner acknowledged they may be more willing to testify,” Alexander said.
testifying more than 200 times in the previoustwoyears “But I'min a small town in the middle of Michigan. The
In malpractice and other kinds of personal injury cases.  conspiracyofsilenceisaliveand well.” -3 *7. o Gl

H LA 3
v o pe i Sibin, . -

In January, his fee was $2,500 for a deposition in a “*“There are people who take advantage of that by .
Tennessee case. . o . ‘= + -+« offering their services for anything,” Martin of Sarasota
Though his medical specialty is orthopedic surgery, - said. STl P R s
Gardner has offered testimony in neurosurgery, infec- But many lawyers think Gardner's courtroom career
tious disease, internal medicine, gynecology and obstet- Isdestined toend. - R AT v
rics, pathology and emergency roomcases - . . R Defense lawyer Franklin said Gardner’s testifying
“Ifyou're an orthopedic surgeon, you'renotanexpert :wasatitspeak from 1979 to 1983 and perceives a decline -
in neurology. And conversely, if you're a neurologist, inhisuselocally duringthepastsixtol0months., . T
you're not an expert in orthopedic surgery. But Dr. - Tony Cunningham of Tampa probably has filed more

Gardner seems to think he’s an expert in all of them. malpractice suits than any lawyer in Florida and says he
From a medical and practical standpoint, you just can’t  has about 200 cases in progress at all times. Cunningham.
do this,” said Joe Colingo of Pascagoula, Miss,,.the de- said he hired Gardner in the past but never again “be- -
fense lawyer who cross-examined Gardner in front of - cause he is so assailable now because he's expressed
Cunningham, the Alabamalawyer. - . -. Tt “- © himselfinacrazy way,inaparancid manner. A S
“This guy’s unique in as much as he knows no: "*-. “Dr. Gardner is hardly typical. He's too wild. He's
bounds,” said Mike Worley of Lubbock, the defense unpredictable,” said Tony Cunningham, who saw Gard-
lawyer who opposed Steinberg at trial. “If you've gota  nerin courtin January for the first time in several years.
meritorious case — a good case — you can get expert  “I think there’s no question that the doctor has changed -
testimony without resorting to someone of Gardner's tik. ~ overtheyears.” = .. ... .. .| Caege o105
We have a word for them synonymous with ladies of the . -In one deposition recently, Gardner had “armed
night.” “ e LT " guards roving his office building while he testified. When
R R i et ... asked about it, Gardner said, “That's right. That's the -
R A0 S phenbp ity s i .- kind of characters that came down.” He was referring to
Je s L owe el Ll e L -isrthedefenselawyers, -.;on oL s Al T e T
it was filed a

.

TRSva o 4

o ! P " Soon after the fraud su gainst Gardner, -
_ Case No. 5181, Redman vs. Decastro, Gratiot County,  Alabama attorney Robert Cunningham said he received
Mich. ' P LY in the mail an “obviously fake” $15 million legal mal-
Defense lawyer Jon March: There have been two __practice suit purportedly filed against him and Garvin of -
Cases where you were sought to be used as an expertand “FortMyersinfederalcourton behalfof Gardner, - -
the court denied you that right as being incompetent to The suit wassigned Kenneth Campbell-Ferguson'and
testify, isthatright? S X listed a Miami address and phone number for him. The
Gardner; No. It was a kangaroo court in the South phone number rings at a large Miami law office, but no _
where there was a lot of prejudice and bias and godd-old- one by that name works there. The Florida Bar has no

boys, and that was — the judges errored. It was complete listing for a lawyer of that name. The federa! court in

errorsonthepartofthe judges. St Miami hasnorecord of the suit being filed. B
March: You say those were kangaroo courts deep in While it could notbe determined wi.o drafted the suit,
the South? o et e

. it has the ring of Gardner's prose. One of its allegations:
Gardner: It was in the Deep South and the judges  Robert Cunningham and his legal associates damaged
errored. The judges make mistakes, too. C . . their own case even though they “were well aware they
March: Deep South being Florida where you'liveand were in a very conservative clan Highlander-Chickasaw

work? . T areaandnota Cherokeearealike Alabama." .
Gardner: Yes. * Mississippi lawyer Colingo said Gardner’s reputation
. . . 'is “pretty widely known" among defense lawyersaround

' *hw - ©o ) the country. And getting more known among lawyers

who sue doctors. Alexander said he’s told several wha .

. " i C have asked that he would not hire Gardner again. Cl

They callit The Box,and a few of the lawyers who sue “He will burn himself up like a candle,” Lubbock

doctors know it exists although it belongs to the defense. lawyer Worley said. "His usefulness will soon peter out

I's made of cardboard and filled with excerpts from  and he will ceasetobe an issue.” .

¢ - . g
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" Classified Advertisements

GUS LESNEVICH—NEW YORK. NFW JERSEY

and Penasyivania. Diplomate. A.B.F.D.E. Former
Senior U.S. Secret Service Examiner and Court Ex-
pert. 32 Longeourse Lanc. Paolic Pa. 19301,
21564722974,

DR. DAVID CROWN. 1103 JESSIE COURT.
Fairfax. Va. 703/385-1750; sce Martindale-Hubbell,

Lawyers Wanted

“Lawyers Wanted™ advertisements are intended for
use only by lawyers, law firms. corporations, and
ather orpanizations that have bona fide apenings for
lawyers. Replies from placement agencies will not be
forwarded.

DON QUINN. D-ABFDFE. M-SAFS. 1608
White Horse Rouad. Jucksonville. Fla. 32116,
904/641-3786.

Investigations

PATENT AND TRADEMARK RECORDS IN-
vestigations since 1944, Stan Stanton’s Search Ser-

DYNAMIC. YOUNG LAW FIRM N

Cleveland with management lubor practice secks
additional lawver. Candidate should have top aca-
demic credentials, excellent communication skills
and between one and three years' experience in la-
bor arca. Competitive salury and benefits. Send re-
sume and salary requirements to Box SM-1.

FIFTY ATTORNEY. AV DALLAS FIRM SEEKS

attorneys with zero to four years' cxpenience in ei-
ther litigation. real estate, or banking. Send resume
1o Box SM<.

vice, 1511 K Street. N.W.. Room 909, Washi
D.C. 20005-23%9. Telephone: 202/638-1210.

JOHN T. LYNCH INC.. SINCE 1953 THE NA-

tiun's most respected private invesugation service.
Owned and managed by former F.B.1. agents. attor-
ncys. Latest high-tech support systems. legal and
cthical evidence. investigations “that stand up in
court. $1.000.000 client protection liubility insur-
ance. New York area call 212 687-8726: Chicago
312/577-9050: Los Angecles 213.623-4301: Salem,
Oregon.  503/393-7232—or call Toll Free
1-800r421-2822,

COMPUTERIZED TECHNICAL LEGAL PAT-
ent. trademark and pruaduct habshity investugations

OKLAHOMA CITY AV-RATED MEDIUM-SIZED
energy law firm has xmmcdmc opening for an at-
torney with five to ten years® solid cxpcnence in
business litigation. bankruptey. and in commercial
transuctions. Compensation commensurate with ex-
perience. Reply in confidence to Box 5M-5.

MEDIUM-SIZED PHOENIX FIRM SEEKS AT-

torney with fuur to five years” ERISA and pension/
profit sharing :\penencc Excellent credenuals re-
quired. Scnd resume to Box $M-6.

LLARGE OKLAHOMA CITY AV-RATED FIRM
with primary emphasis in taxation seeks expen-
enced tax htizator from IRS District Counsel Office

and litigation support. All work pertormed by attor-
neys. Datrel Corporation. 2001 Jefferson Davis
Highway. Arlington. Va. 22202, 703:920-2377.

or Tax Division Department of Justice. Thrs posi-
tion has excelient prospects for partnership. Send
letter and resume 1o Box §M-7.

SECURITIES LAWYER. MAIJOR SACRA-

mento firm has an immediate nced for an associate
with two to four years™ expericnce in corporate fi-
nance and federal securities law. Substannal client
counseling and supervisory responsibilities. Excel-
lent credentials are required. Send resume and refer-
ences in contidence to Box SM-12.

FACULTY OF LAW AND JURISPRUDENCE,

State University of New York at Buffalo. Nomina-
tions and applications are invited for position of
Dean. effective September. 1988, The school has 38
full-time facuity teaching in its J.D. program enroll-
ing 850 students. Leadership in law and the social
sciences and critical legal theory is balanced by
strengths in legal analysis and a nationally recog-
nized clinical legal education program. The search
committee seeks candidates with distinguished rec-
ords of scholarship and teaching combined with ex-
perience in academic administration. Letters of
nomination or applicauon. including curriculum vi-
tae and the names of three references. should be
submitted to Dean Joseph A. Alutto. 160 Jacobs
Management Center. SUNY-Butfalo. Buffale. N.Y.
14260. no later than March 15. 1985. SUNY-Buffalo
is an Affirmative Action/Equal Opportunity Em-
ployer.

Legal Consultants

1989

Bound Volumes
of the Journal

As a service for our readers, a limited number of copies of
the 12 1985 issues of the ABA Journal (Volume 71) will be
available in permanently bound form for libraries, bar asso-
ciations and others at a price of $30.00.

This includes the cost of 12 issues of the Journal, binding,
shipping and handling. These bound volumes will be shipped
after February 1, 1986. to subscribers who place their or-
ders before April 1, 1985. Subscribers need not send in their
copies of the Journal. The bound volume will be made up
from our stock of fresh copies. The binding will be modern,
aftractive sapphire blue buckram with genuine gold lettering,
with the owner's name imprinted on the front cover.

This service is ideal for libraries and bar associations that
keep a permanent file of the Journal. It eliminates the neces-
sity of savine and storing the individual issues as they are
succeeded by later numbers. It makes it unnecessary to bind

torn, dirty magazines and solves the problern of replacing
lost issues.

Send your orders to
ABA Journal, 750 N. Lake Shore Drive, 8th Floor, Chi-

cago, lllinois 60611 with your check or money order for
$30.00.

Subscribers who now have issues they wish bound rhay
ship them to Bindery Corporation of America, 4440 West
Rooseveit Road, Chicago, llinois, together with full remit-
tance. Inquire of that firm as to the cost of binding. Bound
volumes will be returned prepaid within 30 days after receipt.

MEDICAL MALPRACTICE LITIGATION CON-

sultant available to advise. assist or associate. Ex-
perience: Eight years and seven thousand cases.
Board-certified in surgery. Will travel. Free tele-
phone consultation: 800,336-0332 or 703/437-3333.
H. Barry Jucobs. M.D.

COMPUTER SECURITY. THEFT AND HACK-

ing. Investigations. testimony. consulting and in-
struction in computer systems and other high tech-
nology crime. George B. Weaver, P.E. 612/5871-1249.

Miscellaneous

ATTORNEYS SIGNATURE LOAN PROGRAM

$5.000 10 $50.000. No coilaterai. 72 months terms.
Competitive rates. no points. PSA. Atlanta.
800:241-6905.

SAVE! USED WORD PROCESSORS. MAJOR
brands. Guaranteed. 800/223-9264; Pa.
215i683-6883.

PROFESSIONAL BONDSMEN OF THE
United States. a Bail Reform Association. All Juils.
Established May. 1981, 713/661-7472,

BILL OF RIGHTS T-SHIRT. $9.50 POSTPAID.
Corona Graphics. 395 River Road. East Liverpool.
Ohio 43920,

CLASSIC LEATHER FINE LEATHER FURN.

iture. one-half price. Send for vour free brochure.

gu(l:'nl:ure77\hr! 307 Lafayette Road. Myrtle Beuch.
Y3

Out-of-Town Affiliation

ATLANTA AFFILIATION. BUSINESS .LAW-

yer. AV, seeks out-of-town firm affiliation or for-
mation of national firm with similarly situated law-
yers in major cities. Box SM-2.

AV PARTNER(S) MAJOR FIRM. CLEVELAND

Ohio, with substastal corporate. secunties, and
complex htigation business. interested in establish-
ing regonal office for national firm. Box $M-3,

o ——— P, gttt g s ¢ 0 st
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Positions Wanted

**Positions Wanted™ advertisements are intended for
use only by lawyers seeking full-time cmployment.
Advertisements of of replies from placement agencies
will not be forwarded,

ATTORNEY WITH TWELVE YEARS' EXPERI-
ence in employment discrimination and labor litigae

tion. including “first chais™ trial and appeilate expe-

nience. desires position with firm. Box SM-8.

BIOCHEMIST (PH.D.)~ATTORNEY SEEKS
interesting opportunity. Bax SM-9,

McGILL AIR AND SPACE LAW GRADUATE.
secking related position. Box $M-10.

ATTORNEY. STRONG BACKGROUND REAL

estate. development. construction. leases, shop-
ping center leases. acquisitions. divestitures, ex-
changes. sale and leaseback. landlord/tenant.
industrial development bonds. title insurance: also,
contracts. computer contracts. bankruptey. risk
management. franchising, administrative law, draft.
ing. negouations. manage litigation. retain and direct
outside counsel. Box 5M-il,

Special Services

PATENT AND TRADEMARK SEARCHES FOR

law offices. Fast service. Trademarks $45 each.
Most patent searches. $50-S200 each. Estimates
given. Inteilectual Property Searches. Box 26058,
Arlington, Va. 22202, 703/979-3234.

MARKET RESEARCH. INDUSTRIAL/CON-
sumer market research for use in litigation. Estab-
lished firm has worked with best in marketing and
legal fields. Top management available as expert
witness. Call 215/635-6400. Frank McHugh, Data
Gro;p Inc., Executive Plaza. Philudelphia, Pa.
19117,

TRANSLATION, ARABIC LAWS. 2022443497,

VIDEQTAPE DEPOSITIONS.

212/575-1066.
Jupiter Legal Video Services, NYC.

ATTENTION ATTORNEYS PRACTICING TORT

law! If you're representing an injured client and
dealing with an insurance company. you can in-
€rease your bargnng power tremendously by know-
ing the reserve the insurance company is carrving.
The reserve represents the maximum amount the in
surance company will pay prior to going to trial.
Minimum fee, $150.00. Gall Clarke Data Systems.
1-606/727-2548. P.O. Box 6091, Florence. Ky. 41032,

LAND SERVICES—TITLE RECORD SEARCH.

title run sheets, locating property owners. obtain-
ing mineral leases. Experienced Texas attorneys.
References furnished. Mineral Land Services. Inc.,
1212 Main Street, Suite 255, Houston, Texas 77003,
713:651-9460.

Technical Services

AVIATION ACCIDENT INVESTIGATION
Frank McDermou. Lid.. 1810 Melbourne.
McLean, Vu. 22101, 202/36-8881.

VOICE TAPE ENHANCEMENT. DIGITAL PRO-
cessing and spectrographic analysis of noisy and

unintetligible tapes. Frank McDermort, Lid.. 1810
Melbourne. McLcan, Va. 22101, 2022356-%5%1.

TRAFFIC ACCIDENT RECONSTRUCTION. IRA
S. Kuperstein, Ph.D.. P.E.. 72 St. Johns Avenue.
Mt. Tabor. N.J. 07878. 800/526-5177.

EMPLOYABILITY,

OCCUPATIONALECO-

nomic loss experienced in court for plainttf or de-
fcndunt as expert witness. Research analyss. repurt
wriung. and testimony in linbility, disability. mal-
practice. and compensation. Write or call S, Good-

man. M.Ed.. Box 564, South Orange, N.J. 07079.
20L762-0631.

VALUAT!ONS OF CLOSELY-HELD BUSI-
nesses. Expert testimony. ‘Hempstead & Co.. 21
Eust Euclid Avenue. Haddonfield. N.J. 08033.
609/795-6026.

BOATING LITIGATION. EXPERT SERVICES
related to the design. construction. and operation
of bouts. Karl L. Kirkman. N.A. & M.E.. 17500
Skyline Drive, Silver Springs, Md. 20904,
301/774-6479,

BUSINESS VALUATIONS. LAWYER. C.P.A..
A.S.A.; investment banker: courtroom experi-
enced. Yale Kramer, 8033 University Avenue. Des
Moines. lowa 50311, 515/224-0104.

AIR TRAFFIC CONTROL CONSULTANTS.

Inc. Aviation accident investigation. technical as-
sistancesreseurch. Post Office Box 694, Hollis, N.H.
03049. 603/465-2444,

JOHN H. KELLEHER. C.P.A-LAWYER.

Specializing in proof of accounting malpractice
clims and the accounting aspects of legal marters,
73 Tremont Street, Boston, Mass. 02108,
617/523-1310.

MEDICAL MALPRACTICE - CASE EVALUA-
tion by specialists with supporting trial testimony -
Anesthesiologists. Cardiologists. - Dentists, Emer-
gency Room Physicians. Endocrinologists. Inter-
nists (various subspecialties). Infectious Diseases,
Neonatologists. Nephrologists. Neurologists. Neu-
rosurgeons. Nurses. Obstetricians-Gynecologists.
Ophthalmologists. Oral Surgeons. Orthopedic Sur-
geons. Otalaryngologists. Pathologists. Pediatri-
cians. Pharmacologists. Psychiatrists. Radiologists.
Surgeons. Toxicologists. Urologists. ete. Expert
Medical Witnesses. Inc.. 85 Logan Boulevard, Al-
toona. Pa. 16602, 8]4/944.2566.

ENGINEERING INVESTIGATIONS AND EX-
pert testimony. Consumer products. industrial.
construction, automotive fields: accident recon-
struction, failure analysis. opinions. reports. sur-
veys by licensed professionai engineers. Brochure
upon request. 716/586-0076 collect. Rochester. N.Y.

HOTELS AND FOOD SERVICE. EXPERT
evaluation and testimony in operations. financial.
labor. feasibility studies, site selection. management
contracts. design and construction. Kilborn Man.
agement Group. 60 East 42nd Street. Suite 445,
New York. N.Y. 10165, 212/687-1944.

equipment. fire origin. explosion, biomechanics, en-
cineering. expert witness. Charles Roberts, Ph.D.,
P.E., Warrenville. lIl. 312/393-1108.

WARNING LABELS. AN ANALYSIS OF AC-
curacy. readability and communication effec.
tiveness on any product. Dr. H. Tanyzer, ITC. 167
Willis Avenue, Mineola. N.Y. 11501. 516/747-8400,

STATISTICAL ANALYSIS: PSYCHOLOGISTS
experienced in Title VII cases: Z tests. binomials,
regression. etc. Call Dr. Kenny at 901/682-8569.

NEUROLOGY-CONSULTATION/TESTIMONY.
ITC, 167 Willis Avenue, Mineola, N.Y. 11S0[.
516/747-8400.

DRAIN CLEANERS AND HOUSEHOLD PROD-

ucts. Expert evaluation and testimony. C.J. Abra-
ham, Ph.D.. P.E., 167 Willis Avenue, Mineola, N.Y.
11501, 516/747-8400.

PETROLEUM REFINING. GAS PROCESSING,

transportation, marketing. Engineering investiga-
tions and expert testimony. Courtroom experienced,
registered professional engineers. Barnes and Click,
Inc.. Dailas 214/522-0856.

ENVIRONMENTAL/INDUSTRIAL HYGIENE
and related engineening services. Radian Corpora-
tion offers comprehensive services for hazardous
waste site investigations, public and employee
health hazards assessment. field and laboratory
analysis, and expert consultationvtestimony. Offices
nationwide. Radian Corporation. Mr. Kirk Holland,
P.O. Box 9948. Austin. Texas 78766. 51214544797,

TOXICOLOGY CONSULTING: TWENTY
years’ industrial experience. Computerized liter-
ature searching. Biomedical illustrating. D.J.
O'Brien & Associates. Inc.. 1953 E. Frontier Lane,
Olathe, Kan. 66062. 913/764-8957.

CONSTRUCTION LITIGATION. ALL TYPES
of technical analyses. forensic engineering ana-
lyses. and expert tesumony for delay/acceleration,
cost overrun/escalation. design/construction prob-
lems. quantification of damages, strategies. Have
worked with owners, contractors, A/E’s. insurance
companies. utilities. Nutionwide track record of ex-
cellence and performance. Domestic/international
experience. The Nielsen-Wurster Group Inc., 275
Madison Avenue. New York, N.Y. 10016.
212/686-9044,

EMERGENCY ROOM MEDICAL SPECIALIST -
consultation/testimony. ITC. 167 Willis Avenue,
Mineola. N.Y. 11501, $16/747-8400.

' MEDICAL-LEGAL CONSULTATIONS BY
Bourd Certificd Internist. medical. neurological. in-
dustrial, disability consultation. and evaiuations.
George Lewis, M.D.. F.A.C.P. 3937 Roll Avenue,
Bloomington. Ind. 47401. 812/336-7175.

DENTAL MALPRACTICE—CONSULTATION
testimony. Complete staff covering ull dental spe-
cialities. H. Bass. D.D.S.. 167 Willis Avenue,
Mineola. N.Y. 11501. 516/747-8400.

MEDICAL & HOSPITAL MALPRACTICE. PER-

sonul injury: since 1976 we have been consuited on
8000 medicai malpractice case~ by 4000 attorneys.
1150 Board Certified Medical Experts review rec-
ords and testify. We guarantee satisfaction. ABA
approved ethical contingency fee programs also
available. We will heip finance selected cases upon
request. Free literature and books we prepared with
a foreword by Meivin Belli. Our Medical Directors
are available 1o discuss your Medical Malpractice
and Personal Injury cases: FREE. Call TOLL
FREE: 800/336-0332 (in Virginia 703/437-3333). The

Roud. Reston, Va. 22090.

SKI EXPERTS—CONSULTATION/T ESTIMONY,
binders. skiing. trails, safety. ITC. 167 Willis Ave-
nue, Mineola, N.Y. [1501. 516/747-8400.

ACCIDENT RECONSTRUCTION  AND
failure analysis. Automotive, machine, structural,

Medical Quality Foundation. 11335 Sunset Hills

CRANE ACCIDENT INVESTIGATION,

reconstruction and expert witness. Crane Inspec-
tion & Certification Bureau, 5874 S. Semoran Bivd.,
Orlando. Fla. 32812. 800/327-1386. Contact: W.T.
Johnson.

AVAILABLE IN TUCSON/PHOENIX AREA.

Literate and articulate technical professional with
computer. telex, word processor, ete. to act as your
expediter/agent/representative on short or long term
basis in matters of logistics, all types of research,
project work., machinery, personnel. and import/ex-
port. Broad experience. English/Spanish capability,
will travel. References available. TWX 910-952-1172,
602/887-5331, 602/297-7856.

COMMODITIES LITIGATION EXPERT WIT-

ness. Former federal investigator and brokerage
compliance officer with fourteen years® industry ex-
perience in futures regulation and in-house com-
pliance. Available for testimony, trading analysis,
consultation. Civil, arbitration and reparations.
Leslie Jordan. Suite 1700, 327 S. LaSalle, Chicago,
HL. 60604. 312/831-3769.

CRANE & RIGGING ACCIDENTS. EXPERT
wilness. investigation and reconstruction. Bob De
Benedictis. 305/275.7327.

VALUATIONS CLOSELY-HELD BUSINESSES

of minority interests. Expert testimony: CFA;
DBA; extensive expertence. Mercer Capital Man-
agement. Inc., 1503 Union Avenue, Suite 201,
Memphis, Tenn. 38104. Y01/725-0352.
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September 12, 1985

1

What I have to say will be ﬁnpleasant, however, in order to
to understand the point of view of malpractice victims you need to
know what a victim has faced and will face for the rest of their
lives.

At two and one half years.of age my daughter, and ten other
children, were misdiagnosed as having Hirschsprungs Disease, which
is a complete absence of nerve cells in the lower portion of the
large intestine. My hﬁsband and I were thd by Dr. Medo Mirza
"If she did not have the corrective surgery for this ailment she
would die in two weeks. Qf course, all reason and logic leave a
parent when faced with-such a statement by a pediatric surgéon.
After three surgeries-by Dr. Mirza and an excruciatingly painful
post operative period, Andrea was taken to U.C.L.A. Medical Center-
for further evaluation. _

From November of 1976 until lafe February 1977 Andrea could
not sit or take so0lid food. She ran a constant.temperature and
the pain never stopped unless she was sleeping. During this Three
and one half month period, Andrea would stool as many as 50.; 60
fimes per day. Each stool containing pus and sometimes.biood.

Dr. Mirza would do rectal exam's fhat he claimed were to tear out
adhesions; these dilitations were unbeérable for Andrea, large
masses of tissue and blood were torn from her anus, with nothing
whatsoever to minimize the pain. buring this time Mirza did nothing
" to help this very sick child. He would tell tlre nurses and myself
she was doing éll this for attention. How a child of two and

.one half years of age can defecate 50 - 60 times a day and run

a termerature escapes me completely. Subsequently, Andrea had

to undergo eleven major abdominal surgeries, in an effort to
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corfect.what this man had done to her for a non-existant disease.
Andrea had 3 colostomys at various different times and spent over
four months in the hospital.

At the present time this 11 1/2 year old girl lacks the
ability to preserve fecal continence in any reliable manner.
Her life is burdened by daily, physically and emotionally stress-
 ful cleansing routines which have only limited efficécy. She has
,developed‘potentially lethal adhesive intestinal obstructions in
the‘past and remains at risk‘for reoccurance at anytime. She will
always experience "accidents” and be burdened by the apprehensien
of loss of bowel contrél. Her ovarian function is questionablg
at this time due to the ovaries being adhered to the anterior
abdominal wall by adhesions. This is just one example of what
an incompetent or unscrupulous physician can do. I feel it is
_very wrong to further victimize the victims of malpractice by
passing iegislation placing caps on pain, suffering, and puni-
tive damages. The ansQer to the problem of high insurance pre-
_miums lies with the physicians themselves. If doctors would
police. their own py revoking the licenses 6f repeat offénders.
I feel certain the claims paid out by the insurance carriers and
the Kansas Malpractice. Fund would be greatly‘reduced, and theo-
retically this should reduce premiums as well. This‘statement is
based upon the fact, that in a relatively short period of time
Medo Mirza has been sued nirie times and ;ettled out of court nine
times. It would stand to reason that if these were just nuisance
suits surely they would have gone to trial.

Iy february of 1981, after waiting 19 months, a hearing was
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finally scheduled by the Kansas State Board of Healing Arts regard-
ing Dr. Mirza. Our state board totally exonefated the man in the
face of contraindicating clinical, fadiographic, and pathology
regarding thé diagnosis of Hirschsprungs'Disease. This can only

be interpreted as one colleague protecting another. Since this
board is totally autonomous there is no recourse but to accept their
decision.

Thg February 24th 1985 issue of the Kansas City Star quotes
Ms. Betty Jo McNett, then president of the Kansas State Board of
Healing Arts, regarding the Mirza case, wherein she states "Athe
board concluded there was not enougﬁ evidence to revoke the Dr.'s
license.

But now 3 &9ars lafer,there has been some rethinking. Ms.
McNett concedes all of thé evidence may not have been presented
because the board's part-time attorney was not fully prepared.
This same article quotes an expert witness from Los Angeles as
stateing "The board was working at protecting the rights of the
Doctor with pefhaps, not enough consideration for the vulnera-
biiity of the patients;" With this knowledge it would seem atten-
tion to the conduct of this anrd.is neéeséafy, and perhéps, some
changes in its procéedure are in order. |

Malpractice cases are no different from any other civil
'lawsuit and for this reason they should be judged solely on their
merit by a jury of 6ur'peers, ﬁot by legislators who cannot have
full knowledge of each jndividual case. It is inconceivable that
a select few should be allowed the priviledge of knowing whatever
they choose to do they are only liable for X number of dollars

to compensate their victims. This piece of legislation would
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oniy serve to help BOOOV- 3500 people in our state and the already
extremely wealthy insurance companys. Leaving the consuming public,
in gross cases of malpractice no chance for fair compensation.

If caps are to be placed on malpractice suits for physicians
are we not opening the door for Dentists, Teachers, Lawyers, engi-
neers, realtors, and etc. to ask for the same courtesy? As a real-
tor I would find it very comforting to know that there were caps
on lawsuits involving real estate. |

In conc1u51on I would like to say again. caps are not the
answer to the high insurance premiums that phy51c1ans are paying,
the problem will be solved when doctors stand up and demand that
those in their profession who are proven incompetent, unscrupulous,
and unethical promptly have their license to pfactice medicine
revoked in this state. '

Thank you for your time.

Sincerely,

 Bobbi Steinbacher
5416 Apache :
Great Bend, Kansas 67530



Sept. 12, 1985

Ladies & Gentlemen:

1 come before you as a concerned consumer and the parent
of a victim of malpractice. My daughter, Shannon Vyff,
was misdiagnosed as having Hirschsprung's Disease when
she was three months old. This misdiagnosis was made
by Medo Mirza, M.D. of Wichita. fThis, despite clinical,
radiological and pathological findings to the contrary.
Dr. Mirza can not plead ignorance on this disease as

he has co-authored a book on pediatric surgery which
devotes a whole chapter to Hirschsprung's.

Shannon underwent 23 surgeries by the time she was

in the first grade. Eleven of these surgeries were
done by Mirza and they only compounded mistakes he
made. The remaining twelve surgeries were performed

in Kansas City, Los Angeles and Chicago. Shannon spent
over seven months hospitalized with many more months
away from home for post-op follow-up care. She has

had two colostomies and one ileostomy.

She currently has her intestines routed to her anus.
But, due to having lost half her colon, as well as
muscle and nerve damage in the rectal area, she is
fecally incontinent. She stools about ten times daily.
Her stools are not normal, they have the consistency
of soft ice cream one would get at a Dairy Queen.

She never sleeps through the night because of bowel
movements. Her perianal skin is normally red and sore.
She takes upwards of 20 pills daily to aid her food
digestion and slow down her peristaltic movement. She
always carries a purse with her that contains clean
panties, pads and baby wipes. She has been in psycho-
therapy for nearly two years to deal with emotional
problems stemming from her traumatic preschool surgical
history. I am happy to say her psychological health
is showing signs of improvement.

Shannon is in the fifth grade and as you can see her
1ife is far from that of an average fifth grader.

Her medical bills, incurred since the act of malpractice,
are in excess of $230,000.00. And, she still has a 1long
1ife ahead of her with many complications and future
bills.

But, in a way, she is one of the lucky ones. She has
not lost her life, any limbs, her sight, her brain
function, been paralyzed, etc., etc. as have other
victims of malpractice.
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It is wrong to limit awards to victims. Consumers should
have the right to a trial by a jury of their peers with
awards based on the facts of individual cases.

It is also wrong to limit what a victim can be alilowed

to pay their attorney unless the doctor's defense attorney.
also has his fee restricted. If not, the defense should
at least be restrained as to how long they can postpone
and thereby drag out cases.

Doctors should police themselves better. I was privy

to all the information in Dr. Mirza‘'s Hirschsprung

cases. I attended and read all the depositions in

the cases. 1 accepted an out of court settlement on
behalf of Shannon, with the bulk of the money coming

from Mirza's insurance company. I then watched the
Kansas Board of Healing Arts white wash the whole affair.
The Board's attorney was ill-prepared. An overwhelming
amount of evidence was not presented. Testimony Mirza gave
at his Board hearing conflicted with his own deposition
testimony. It also conflicted with the pathology group's
(one of whom Mirza accused as the wrong doer), the chief
of surgery's and my own. Yet, the Board attorney chose
not to expose the intricacies of this. The Board chose
to believe Mirza, the accused. The Board's attorney

did try to enter in evidence a fourteen page report
written by an expert in Chicago. The Board Panel refused
to accept it. Twelve of these pages were quite incriminating.
Two of the pages exonerated Mirza in just one of the four
cases covered by the report. Mirza's attorney tried to
enter these two pages into evidence. The Panel readily
accepted them. These two pages didn't even identify

the author, one needed the whole report for this. I

was astonished! That could never happen in a court

of law with a good plaintiff's attorney. At the same
time the Board was holding the hearing, Wesley Medical
Center held an in-depth peer revue of Mirza. As the
Board exonerated him, Wesley only allowed him to continue
his practice under non publicized restrictions. Not

long ago it was announced Wesley was to be purchased

by a for profit company. Shortly thereafter Mirza

and Wesley reached a confidential agreement and he
discontinued his practice.

On April 8 of this year, NBC Nightly News had a segment
on malpractice. It stated that between 1978 & 1983
insurance companies collected 7.3 billion in malpractice
premiums. In the same time, they only paid out 1.5
billion in claims and earned another 1.8 billion in



interest on invested premiums. It also said the companies
set aside huge reserves so they won't get taxed on the
money in them. If one computes the above figures, it
leaves the companies with 7.6 billion - this, more than
the premiums collected! I mlght also point out the
physician NBC featured as a prime example of malpractice
was Dr. Mirza.

I recently contacted the National Insurance Consumer
Organization and would like to call your attention

to materials they sent me. First and foremost 1look

at the top piece, MEDICAL MALPRACTICE: THE NEED FOR
DISCIPLINARY REFORM NOT TORT REFORM. Two of the three
authors are doctors. Please take note on the last
page that Kansas is tied dead last on medical disci-
plinary actions.

Ms. Jan Payne
27 Laurel
Wichita, KS 67206-2542
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MEDICAL MALPRACTICE: THE NEED FOR DISCIPLINARY REFORM,
- A NOT TORT REFORM . :
Sidney M Wolfe, M.D., Henry Bergman, George Silver, M.D.

During the past year, there has been an unprecedented amount
of attention given to the most prominent symptom of the problem
of inadequate quality control and discipline of American doctors.
The "symptom" is the malpractice .insurance crisis, wherein some
doctors in certain subspecialties in some parts of the country are
no longer willing or able to afford the skyrocketing malpractice
premiums being requested by the malpractice insurance companies.
The "treatment" for this problem of incompetent doctors -- large-
ly prescribed by the AMA and - its state affiliates —- has been to
focus on the symptoms rather than getting at the underlying
disease. Just as it did during the last malpractice crisis ten
years ago, organized medicine has succeeded in diverting atten-
tion away from the issue of the dangerously inadequate discipline -
of doctors by going all out to pass state tort reform laws that
will, in a variety of ways discipline injured patients or the
families of dead patients and their lawyers instead of the doctors.

In this report, we review the following:
I. State—by—state-cbmparisons in disciplining doctors:

- Of almost 400,000 patient care doctors in the U.S.,
only 563 had their licenses revoked or suspended or
were put on probation in 1983. ‘

- Utah, with 5.2 such actions per 1,000 doctors was 36
times higher in discipline than Massachusetts which
had only .14 of these serious disciplinary actions per 1,000
doctors. ' '

.- 10 states, with a total of over 18,000 physicians had
no sericus disciplinary actions in.1983. For some of these
10 states, it is possible that they actually disciplined
doctors but did not report their actions to the Federation
of State Medical Boards from which we obtained the data.

- New York, the state with the biggest increase in
malpractice premiums this year, has one of the lowest
rates of doctor discipline - only .49 serious actions
per 1,000 physicians or 21 such actions per 42,063
physicians. This was ‘less than 1/10th of the rate of
disciplinary actions .in Utah.

" Public Citizen « Suite 605 « 2000 P Street N.W. « Washington, D.C. 20036 - (202) 283-9142
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II. HBow Much Malpractice is Actually Ocurring?

The gap between negligent actions by doctors and
discipline of doctors. Although tnere were only 563 serious
disciplinary actions in 1983 of the 389,467 non-Federal patient
care doctors, the actual number of instances in which a patient
was injured as a result of negligence (the definition of
malpractice) was at least 250 times higher. Estimates range from
136,000 to 310,000 times a year in which patients are injured or
killed due to errors by doctors.

III. How to Decrease the Amount of Malpractice and Therefore the
Number of Malpractice Suits. :

The striking variation between states in serious
disciplinary action is not likely due to inherent differences
between the quality of medical practice in one state vs. another.
Rather, the main explanation is that some states are much more
active than others in disciplining physicians. Among the
remedies we propose are: ' -

- Urging that all doctors pay at least $500 per year for
their medical license, thus raising about $200 million

. dollars in state revenues to be used for disciplining
doctors. For 1983, state fees for license renewal ranged
from S$15 to $150. Most states were under $100.

- Passing strong legislation in states to greatly expand the

' size and strength of the licensing (doctor discipline)
function. This would include subpoena power, larger staff,
public hearings and non-physician members of boards: states
such as California, Florida, Kentucky ané others which have
done this have better records than most other states do.

- Experience-rating of doctors by insurance companies so the
good doctors stop subsidizing the relatively few with worse
performance records. Better performance, lower premiums,
worse performance higher premiums. o

- Requiring attorneys to turn over to state licensing boards
- information about doctors after patients prevail iz a
settlement or adjudication of a malpractice suit.

- Requiring all other data, such as that collected by
professional Review Organizations, (PRO's) concerning
doctors'performance in treating Medicare and Medicaid
patients to_be made part of doctors files in the state
licensing bureaus. ’ '

- Requiring periodic recertification of doctors based on
written exams and audit of doctor performance such as
medical record review. ’

In summéry, the best and only permanent remedy for the
malpractice crisis is not tort reform but doctor discipline



I. State-by-State comparisons in Disciplining Doctors

As seen in the accompanying table, in 1983 there were 563 serious
disciplinary actions (revocations or suspensions of license or
probations) taken against U.S. physicians by state licensing
boards as reported to the Federation.of State Medical Boards
(F.S.M.B.). This amounts to an average of only 1.45 serious
disciplinary actions per 1,000 physicians for the whole country
or 1 doctor out of 690. The range is from Utah - the state with
the highest rate of 5.2 actions/1,000 --- doctors or 1 doctor out
of 192 having their license revoked suspended or being put on
probation - to 9 states plus D.C. which, in 1983, had reported no
serious disciplinary actions to F.S.M.B. A total of twenty-two
states, .including most of the largest states - Ohic, Texas, New
York, Pennsylvania, Illinois, Massachusetts - reported fewer than
1 serious disciplinary action per 1,000 physicians. Both New York
& Massachusetts are facing huge increases in malpractice
premiums. ‘ :

- It is of interest that in that mecca of medical excellence,
Massachusetts, there were only 2 serious medical disciplinary
actions in 1983 for 13,697 physicians for a rate of .14 per 1,000
physicians or one per 6,849 doctors. Despite Boston and
environs, .there is no reason to believe that the quality of
medical practice in Massachusetts is acutally thirty-six times
better than in Utah, thereby explaining why Utah's rate of
serious discipline is thirty-six times higher than Massachusetts.
Rather, Utah probakly has, overall, doctors of the same quality as
Massachusetts - and other states, but has a more effective system

of doctor discipline.

In Florida, for example - now one of the better states as

far as doctor discipline (3rd), there was a three-fold increase

in total .disciplinary actions following a reformation of the
organization and operation of the state medical regulatory board
for doctors (and other health professionals). Thus, increased
numbers of disciplinary actions in states reflect better
discipline as also seen in California which during the early
1970's in the wake of the last medical malpractice crisis, set up
its Board of Medical Quality Assurance. S

. From 1982 to 1983, as seen in the table below, there was a
i% increase in serious disciplinary actions, with a66%

increase in probations but a 23% . decrease in licenses revoked
and 10% Gecrease in licenses suspended. Thus, among the serious
disciplinary actions, the most serious, ravocations and
suspensions, have decreased. o C

1982 1983 Change
Tatal Actions 541 563 + 4.1%
Licenses Revoked 234 181 -22.6%
License. fuspended 168 o151 - -10.1%

Probation 139 231 +6€£.2%




'II. How Much Malpractice is Actually Occurring?

Even if all states disciplined doctors at the rate Utah
does, (5.2 per 1,000 doctors) this would mean a national total of
only 2025 revocations, suspensions and probations instead of the
actual national total of 563. That even this expanded figure is
but a fraction of the number of times patients are injured or
killed as ‘a result of negligence - error - by doctors can be
derived several different ways:

l.Medical Malpractice Commission Estimate: 203,000 instances
of malpractice.
Based on studles it commissioned, the HEW Malpractice
Commission found that a large number of injuries which
occurred to hospitalized patients were the result of
negligence. Eli Bernzweig, the Director of the Commission,
estimated that 3.6% of patients who enter hospitals are
injured and that 14.5% of these injuries were due to
negligence (J. Legal Medicine, Feb., 1976). Applying these
figures to 1983 U.S. hospital admissions, (38.8 million -
HHS 1983 Summary: National Hospital Discharge Data) we get
3.6% x 38.8 million or 1.40 million hospital injuries with
- 14.5% of these or 203, OOO people belng injured as a result
of negligence.

2. Surgical Admission Estimate: 136,000 injuries to patients
secondary to doctor errors.
A 1981 stuady based on 5,612 surgical admlSSlons to Boston's
Peter Bent Brigham Hospital found that 36 patients suffered
adverse outcomes "due to error during care" (New Eng. J.
Med. 1981, 304, 634-7). If this rate of malpractice
(injury due to negligence) is applied to all 1983 surgical
admissions - ‘there are an estimated 126,000 injuries to
surgical patients caused by doctor error. This estimate is
lower than the other because it does not -include patients
admitted to the hospital on non-surgical services.

3.Malpractice Claims Paid to Plaintiffs times 10 = 164,000
instances of malpractice. :

Based on 1984 A.M.A. data for doctor-owned insurance
company claims paid and extrapolating to all of the 389,467
patient care non-Federal doctors in the U.S., there were
approximately 16,400 times in 1983 where patients were
awarded damages in malpractice suits either by settlement or
adjudication. . According to A.M.A. executive Dr. James Todd,
“95% of our indemnity dollars go to pay claims that by
medical peer review are indefensible (Internal Medicine news
‘Dec. 1-14, 1984). A 1976 California study, recently quoted
in Medical World News (July 22, 1985) found that only 1 in
‘10 cases of adverse patient outcome due to malpractice, in
which the patient would probably prevail are actually
brought to litigation. Thus, for 16,400 actual plaintiff
awards for medical malpractice, there are 10 times as many
or about 164, 000 .which actually occur.
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4.California Medical Insurance Feasibility Study Projection
to all of U.S.: 310,000 Instances of Malpractice
Based on a study in California it was determined that of 3
million hospital admissions in one year, "“24,000 patients
had an adverse outcome that appeared to be the fault of one
or more health care providers and for which the patient
would likely be successful in litigation" (Medical World
News, July 22, 1985) Applied to the 38.8 million patients
hospitalized in the U.S. in 1983, this amounts to 310,400
instances in which patients were injured (or killed) as a
result of negligent medical behavior.

It must be pointed out that all four of these estimates are
probably low because none includes those Iinstances of malpractice
which occur to people outside of the hospital.

Even using the lowest of these estimates, 136,000 instances
of malpractice a year, the number of times doctors are seriously
disciplined - 563 in 1983, represents only one in two-hundred
forty two. 1In other words, out of every 242 times that a patient
is injured or killed as a result of doctor negligence, only once
is a serious disciplinary action taken against a doctor.

In suﬁmary, there is a tremendous and dangerous gap between
the amount of malpractice - negligent doctor behavior resulting
in injury or death - and the amount of doctor discipline.

III. ﬁow to Decrease the Amount of Malpractice and Therefore the
‘Number of Malpractice Suits

l.Increase Doctor License Fees to at Least $500 per vyear
Instead of doctors complaining about spending thousands,
tens of thousands a year on malpractice insurance, they
should push for annual medical licensure fees to be raised
to at least §500 with all of the money going to :
identification and discipline of doctors who are incompetent
or otherwise practicing bad medicine. This would create an
-annual fund of 200 million dollars for states to use, far
more than is now being spent and would prevent malpractice.

2. Passing Stronger State Doctor ‘Discipline Legislation

as has already occurred in, Florida, Kentucky and other
ctates, the real remedy to the malpractice crisis has to
include greatly strengthening the size and powers of the
state licensing and disciplinary function. With these
changes, states.such as California, Florida and Kentucky
have greatly improved their discipline of doctors. Without
such legislation as in New York, Massachusetts, and most of
the states, the record of disciplining doctors is abysmal.

3. Insurance Companies should Experience-Rate Doctors within
2 Subspecialty. A . :

Why should the many excellent physicians who have not had
adverse malpractice adjudicatcions Or settlements against

.



colleagues who now pay the same as they?

4. All Attorney's Should be Required to Immediately Turn
Over To Their Respective State Medical Licensing Board the
Results of Settlements or Adjudications Which Result in The
Payment of Claims to Injured Patients.

At present, the terms of settlement often prevent attorneys
from supplying this important information to the file of the
involved doctor.

S.A11 Data Which Relates to the Performance of a Doctor -

Such as PRO (Professional Review Organization) Data Col-
lected on Doctors' Performance Taking Care of Medicare and
Medicaid Patients Should Also Be Made a Part of the Doctors File
at the State Licensing Board.

6. Require periodic recertification of doctors based on
. written exams and an audit of doctors performance such as
medical record review. :

CONCLUSION

In response to doctors' pressures for malpractice premium
‘cost relief, a number of states have already passed anti-consumer
laws that met most of the doctors demands; many others are in the
process of doing so. Limitations have been placed on the access
of plaintiffs to the courts; ceilings have been placed on awards
and large payments have been stretched out over many years;
lawyers fees have been reduced; limitations have been placed on
awards for pain and suffering. '

It is time to demand quid-pro-gquo to attack the basic source
of the problem, malpractice and malpractitioners, to include
legislative requirements for more intensive and active pursuit of
incompetence among medical practitioners. It is time to realize
that the competent and consciencious practitioners who are in the
majority and who now suffer the oblogquy of guilt by association
are unjustly paying the price for an unfortunately too
substantial minority of compecent, careless, undertrained or
disabled physicians. "It is time for the medical profe351on to
glve more than lip service to the weeding‘out of bad apples.

All of this will cost money, and priorities must be set on
how to spend limited resources.. Our response to that is simple: -
If only 7% of the almost £3'billion now spent to settle medical
malpractlce claims were devoted to taking the corrective,
preventive measures, there would.be far less malpractlce and no
periodic cost crises - and most important, far less injury to
patients. Our proposal for a $500 per year license fee would
raise the 200 million to carry out these crucial measures.



REVOCATIONS, SUSPENSIONS & PROBATIONS
in 1983 by State Medical Licensing Boardsl

’ Nom—Federal

Actions per Total serious Revoca- Suspen- Proba- patient care
State Rank 1000 doctors actions? tions sions tions doctorss
UTAH 1 5.20 12 6 J o 2306
GEQ 2 4.25 32 4 9 19 7521
FLA 3 4.15 71 36 14 21 17105
ARK 4 3.27 . 9 4 S 0 2753
ARIZ 5 3.22 15 5 4 6 4065
MICH 6 3.00 41 7 21 13 13666
NI 7 2.83 38 9 20 9 13416
MO 8 2.70 20 S 2 13 7496
QLo ] 2.5u 13 5 2 6 52u9
Ky 10 2.32 1 2 2 7 4736
CA 1 2.29 117 29 26 62 5083l
VA 12-13 2.26 20 4 3 13 8818
HA 12-13 2.26 4 1 0 3 1766
N 14 2.11 4 2 "0 2 1899
ALAS 15 2.02 1 1 V] 0 1493
ME 16 1.84 3 3 0 g 1628
ORE 17 1.80 8. 1 0 7 4443
WYOM 18 1.78 1 1 0 0 539
NEV 19 1.7v 2 0 0 2 1174
La 20 1.42 9 2 -1 2 6322
NEB 21 1.37 3 1 1 1 218y
S.DAK 22 1.29 1 1 ] 0 775
S.C. 23 1.27 -3 0 3 0 3544
N.C. 24 1.21 10 7 1 2 8266
IND 25 1.20 8 0 3 S 6673
IOWA 26 1.15 4 1 0 3 3474
N.D. 27 1.14 1 0 1 0 870
WIS 28 . 1.11 8 6 2 ] T2v4
MINN 29 1.09 8 3 1 4 7276
CONN 30 0.85 6 2 1 3 6986
OHIO "3 0.65 11 6 5 0 16671
TEX 32 0.62 13 7 4 2 21024
OK a3 0.53 2 0 1] 2 3786
NY 34 0.49 21 13 3 5 42063
PENN 33 0.48 10 3 3 4 . 20937
IL 36 0.45 9 2 4 3 19842
WASH 37 0.43 3 0 1 2 0926
TENN 38 0.42 3 1 1 1 6887
MISS 39 0.37 1 0 1 0 2672
MD 40 0.30 3 0 J 3 9866
MASS 41 .14 Z 1 1 g 13697
DEL 42-51 ¥ 0 0 0 0 Y35
VER 42-51 0 0 9 0 0 6
MONT 42-51 ] 0 0 o 0 10u3
IDA 42-51 0 ] 0 ] 0 1024
N.H. 42-5] 0 0 0 0 \} 1455
R.I. 42-51 0 0 ] 0 0 1797
W.VA, 42-51- 0 -0 0 0 - 254U
D.C. 42-51 v 0 ] 1] [V} 2628
KANS . 42-51 0 0 0 0 0 3472
ALA 42-5] 0 0 0 0 0 4700
TOTALS ) 1.45 563

181 - 151 231 389407 . -
(all states) :

1. With the exception of California, all data is from the Federation of State Medical
. Boards (FsMB). Since they did not supply Catifornia data to us, we cbtained such
data fram the California Boards of Medical Quality Assurance and Osteopathic E£xa-
miners. Data for Florida, Michigan, Arizona, New Mexico, California, Washington,
Pennsylvania, Tennessee and West Virginia cambine M.D.'s with D.O.'s (Doctors of
Osteopathy).

2. Public Citizen Health Research Group tabulations are of the most serious disci~
plinary actions by State Boards (Revocations, Suspensions and prooacions) and
therefore do mot include reprimands and other less serious actions. In add:tion,
many such less serious actions were rot reported to FSMB by every state in 1983. we
also do not include voluntary surrender of license, approval or denial of requests
for change in disciplinary status or actions taken as a consequence of actions b
other states. FSMB included these “actions" in their tabulations. :

3. Number of non-federal patient care doctors as of 12/32 from A.M.A.: Physician
Characteristics and Distrinusi{nn im +tha 11 @
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< tates do such a poor job of regulating
= physicians that only a fraction of doc-
<% & tors who are dangerous, senile, alco-
+holic, drug-addicted or operating fraudulently
_.are ever
"+s'Sional reports, medica|
_éixjpﬁnebank. : : '.. ‘e
iiStates disciplined 1,381 of the nation's
430,000 doctors last year, according to fig-
sures compiled by the Federation of State

&
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;... ganization that has

" -, ing by all 50 states.

In 1983, the states revoked or suspended

. licenses or took other significant actions

. against 1,154 doctors, according to federation
director Dr. Bryant Galusha. - - »

yet to achieve full report-

.plinary actions represent only one of every
252 doctors who have had a malpractice case
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7%  Health Research Group, a Washington advo-
¥ . ccy group. Tom
e “There is a tremendous and dangerous gap.
!2  between the amount of malpractice and the
i amount of doctor discipline,” said Dr. Sidney
#2  Walfe, coauthor of the study, which urged an
ff ' improvement in medical discipline as one so-
;; _ lution to rising malpractice claims. o
%5~ In.addition to incompetent doctors, the
‘E; "American Medical Association estimates that
¥ - 10,000 physicians in the United States are -
s  alcohoiics and 4,000 are drug addicts. Be--
£ tween 5 percent and. 10 percent of all U.S.

doctors are impaired or are engaged ir; uneth-
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“congressional estimates. .

" " Arecent study by the New England Journal

. of Medicine noted, “Even the highest re-

ported rates among the states are still less

sthan: 1- percent per year ..,” which lends
“credence to popular suspicions that the med--
ical boards have not been dealing effectively

with this problem ... .” - :

—
———

"Med:cal Boards, a 73-year-old voluntary or-

. filed against them, according to a study by the -

ical practices that present a danger to pa- . L is b 4
__tients, yet few are disciplinied, according to ™~ Doctor-Hopping has become g thing of the past.

to back federal action -
-+ The relatively new problems of fake de-

grees and the fack of standard requirements

. for foreign medical practitioners are over-

*-.whelming medical boards that have problems

disciplined, according to congres-'** simply issuing licenses every year,

Lax monitoring by state medical boards has
- surfaced over the past decadé, prompting
", some legislatures to add staff and money to
- the boards. But the malpractice crisis, along
" -with new concern by employers and their in-
surance companies over rapidly increasing
“health care costs, is prompting new attention.
Even the AMA, long a foe of federal action
in state affairs, is endorsing a bill to give fed- -
. eral incentives to states that improve regu-
. lation of doctors. - .
_ “Lay the blame at the state boards,” says
. Dr. James Todd, executive vice president of -
- the AMA. “We're not seeing the ability of the
state boards to handle” the need for increased -
reporting, he says. * .. The AMA has been
‘heading in this direction for so long.” '
" There has been little change, however, in

the secrecy, lack of public accountability and .

- poor coordination among state boards, the
AMA and other medical monitors.
Galusha says that in.answering queries
from state boards alone, the federation dis-
covers about 30 disciplined doctors each
. month who have set up practices elsewhere,
A recent General Accounting Office report on
‘181 doctors sanctioned in three states found
that 33 of them moved elsewhere and contin-
ued to practice, v v 0 - '

But Galusha says, “The net is tightening,

However, because state boards are unable
" to stop the practice, private companies have
formed to conduct credentials checks for cli-
ent hospitals. “There’s hardly a hospital in the -
United States that can keep track of the cre-
dentials ' of its doctors,” says Dr. William
Jacott, a member of the Minnesota Board of
Medical Examiners.. - .

! Dangerous Doctors: Few ‘Are Disciplined by Stat

\Even the AMA has decided

* 'This meeting of the State Hos.
‘now come to order. Is there ar
business? Do | hear a

?//24/3/ 55 |
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Editors, “Capitation. S«ml'lzbuld on Phannacy,™ Nasivaal Association of Rewil Druggin
Journal 103 (July 1941). 38 - 4L,

ce Note 1, ¢ . .
ls;(sFA d‘mw:":: authunty 1o grant waivens from ihe nmfndm:nlu to the Socuit Sccunty Act.
Secton 1113 of the Act dests specific ally with denwntstion propsts and the waives outlined i
s section has thus hecame dnown as an 1115 waiver.

HCFA never formally of infurmally notified the DSS tor UD) befre, dusing, o afiey the pilt

N N . udy.
hat adminptrative waivers were requited, though it was sware of the pilot atudy.
‘DHS-;,(:n::mil::;":; the eapanded prugect dusing its planning stege, bul the unplemnentation ok
place wnder sother commissionc. fa sddivion, uhc:‘th‘:‘ng‘u ‘t’)«uch in ey posts within the
1, and commitment and asswances had to sismd again. C
:‘l‘\‘:ﬂ:::qimion eaperiment was in vperation ko s few manthe, the DSS Commistiones sshed
the Symom Development Coporation, the Medicaid fiseal intcrmedisny, for an assessment of
what fayntation was costing of saving the state. SDC itspaitd that despite the sdministrative
cout uvarruns, the plaa was saving nn <y Mowever, une mut coasider a posubke biss fuwards
this cocxluuo'u. since the company prufitod by tese sdditional sdministrative ¢apenses adhada
self-igterest b perpetusting the program ia is custent foan. Two other repurts oa the nl;_m;:‘l

Matus of the eaperimcnt weie received -— one f;on;gé D‘.‘iﬁmﬂ and the othes Hm the Ul
! both these 1 coafinted with the gt
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' inchading members of CIT. ford that the s lubbying ¢fRets lmyrd the lnnumu'n S.:;uh.la o apply
political pressure to DSS (o Linnunate B project. As meationed abuve, this oseurred o 'n time
.whea PSS was in the process of requesting supplementsl sppropristions Immth'z sate legin uuu..
. D. Carapbcll and ). Stankey, Etperimental ond Quasi-Expurinental Designs Jor Researc
Chicago. Rend McNally 196)). . . ) .
‘I H |‘Iuml\. “Use of S,;)riu! Science Dats for Poticy Am!{m ;t;:l’:l'u;ylhhq. Mnll.nanl
‘ ytHeulih and Sociery 39 (Wantcq 1931} 396 -61). .
:m:ﬂsr?wm ,E o - A Systemaiic Approoch (Beverdy Hille: Ssge Publicatioas,
o i and Asreriment
. Veocy Healih Scrvice Organitations: A Gulde to Rescarch nes
' ?&gw&u’uhu?bhm'-g. 1980); ). McKirlay, ¢, Research bMethoads in Heslih Care
(New York: Prodist, 1973), D Casgduell and ). Stakey &pcr.hunlalmd()uau E:,p'.u ..madl
Designs for Research (Chicago: Rand M\:Ndly: I9§)), P Rossi and 1l Frecauan, Ewilistion;
Syste- - vie Approoch (Boverdy Hith Sage Publicutions, 1982).
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«ty 39 (No 3, 1981). }40-173.
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State Responses to the Malprictice
Insurance “Crisis” of the 1970s:-
An Empirical Assessment

Frank A. Sloan, Vanderbilt University

Abstract. Almost all states enacted legishation in response 10 the rspid nse 1 mafprac:’
tice insnrance premivims which occwrred during the mid- 19708 Aficy deacnibing it types
of yatutary changes enacied, this study evaluates the influcnee uf th: changes na kvels
and growh of premiums paid by gencral peactitionens, oplthalmalogists, an o thopedic
surgesss during 1974 78 The empirical results of the stnly presented here pive no
Indicaticon that individind state Segistetive actions, or actions tti'n collectively, Lad ey
Intended effocts on f~ cmiums. Sewaal explanations. fur this resull e Gplacd.

The inedical malpractice “crisis” of the mid 1970s invalved bath & dramatic
Increasc in premiums, and a reluctance on the part of many companics to write
medical malpractice insurance policies. From 1974 0 1977, malprachce premi-
ums slmost doubled, following several years of retative calm.! The increasd
premivms were perceived by the public and their elected seprescatatives as frRen-
tisd soarces of medical care cost inflution; rid it was [k ated that nonavailshility of
covcrage might lead to nonavailabitity of ceitain types of needad medical scrvices.
As 3 result, virtually all states took sainc type of legislative action (o ensure the
availability of malpractice insurance at a ressonable price.? With isolated creep-
tions,” both the nite of premium inflation knd availability problems have largely
sbated since this period of crisis.* Yet some chservers have predicted thar the late -
19703 and carly 1980s have been only a temporary cahin before another storm.?

There s substantial variation in malpractice insurance promivins - uvong
physicisn specialiies and across states, as well as over time. In the mid-1970x,
premiums in 8 high-risk specialty, onthopedic surgery, were about six fimes as
great as those for the Jowest-risk (“"Class 1'*) specialists, including pedianicians
and genenal practitioneis who do ne surgery.® The reason for such nitesspecialty
vasiation in premiums is reasonably well understood: claims against Ayricians in

surgical subspecialties in particular are much more frequent than in ficlds without

8 hospital ocivutation, such as gencral/fumily incedicine and pediatiics.?

Prntis) suppon for this sudy came from coatrect 300 78 0018 tetween the US  Heahh Cary
Finsacing Administration ssd \endertnly tniversiy The views erprensed here are e sutdex’s, and
83 ot necepsurily reflect die vicw of ndicr orgunizetion The suthar 11 gasteful 0 Muscae Fa her
and Robert Heyt R ansistance i this resemch

., dowrnal of Healih Politics. Policy and Law, Vol 9, No. 4, Winter 1983 Cogyngtn € 1963 by o

Depr. of Health Adnuaistranon, Duke Uaiversity
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Sources of interstate (and intentemporal) variation are much more complex. As
an illustrstion of interstate variation in premiums within a specialty, premiums
paid by orthopedic surgeons in 1974 varied from a high of $8,352 (in New York)
10 a low of $479 (in North Carolina), a more than seventcen-fold difference.® As
will be discussed more fully below, the tations in pre paid for stan- -
dard coverage levels by physicians in various specialties within a state are high, as
are correlations among annual changes in premiums by specialty. Thus essen-
tially the same degree of interspecially and interstatg dispersion has been pre-
served since 1974, . )

To date, no onc has isolated the effects of specific legistative actions on cither,
the price or availability of malpractice insurance. Statutory changes potentially
sffect the frequency of claims, the likelihood of judicial detennination in favor of
the plaintiff, and the size disuibution of setilements. Expected payouts of insurers,
as well as projected sdministrative costs and profit marging, are in tum refected
in prermiums.? Thus, by affecting elements of expected payouts, stalutory changes
could have reduced premiums directly. Altematively, the publicity effect sur-
ounding legistative activity may have caused ‘the public (and, for that marter,
juries) to become more cost-conscious, when in fuct the direct constraining
impact of the laws themselves was rather minimal. Or the legistative initiatives
may have unintentionally fooled insurers, by creating anticipations that buth the
frequency and magnitude of seittements would decrease when in fact these were
nul to occut. .

The next two sections provide soni pertinent canceptuat and empiricat back-
ground information on the malpractice insurance crisis of the mid-1970s, and
descnbe specific legistative responses to the crisis a1 the state level. Einpicidal
specification of premium regressions designed to assess the effects of these
legistative responses, and explanation of empirical results obtained from this
procedure, are pruvided in the thind section, folloaed by a bricl discussion of
implications.

_ Back grourd

Concepts. Insurers set premiums (£) to cover expected benefit paymients (B)
and administrative expense (A): :

P=B+4A. i . 1)}
Benefits payments can be expressed as the product of the number of claims o,
the prubability of a decision favorable to the plainiiff (Q), and the mean dollar
setttement if the plaintiff wins (X):

8 =C0X. . Nt
Administrative expense consists of legal expenditures on behalfl of medical
defendants, other administrative eapense (Ag), such as for inarkeung, and profit
(w) .
A=CYt AN+ m, , o)
whete ¥ is the legal expense incured by the insurer per claim, and N is the

4!
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number of enrollees. To simplify, let A* = AN + =, where A® is s constant
This simplifying analytical assumiption is justified since increascd eapense and
?mﬁl rates are not gencrally considered to be tcasons for the fise 1n malpractice
insurance. Then, substituting (2) and (3) into (1), the premiun equation becomes
P=CWX+ 1+ A : 4 -
Totally differentiating (4), it is apparcat that t:e change in premiums depends on
changes in the auiber of chaims, in the probability of the phiniiﬂ winning, in
the insurer’s legal cost per claim, and interactions ancag these chaiges, as well
as changes in premium pricing policy as reflected in sy changein A®,
The number of claims filed by unsatisficd paticats in a given state and year
plausibly reflects the expected setileareat .1 of legal fecs (QX - F), patient

_rehationships with phiysiciuns, and characteiistics of such paticats--- including
- thelr degree of avarsion to risk and to litigation. 1.egal fevs pee case drpennd, intes

slia, on the nuraber of lawyers per capita populaticn. The protuability of the
plaintilf winning (Q) s the mean settlerenl size (X) would logically depend on
the Bature and extent of the istrogenic Injury, the defendant’s conlormare with
medical standands in hivher lucal commuaity, nd chancteristics of laws re 2 ud-
ipg malpeactice in the stats. Litigation (am) presumably istogeaic injury) is :m.ni
likely when s surgical procedure ha's beey, peformed. Appucaly X also depends

“on patient income: patients with W gh oppostunity costs of tine have beca fournd

1o obtain higher settlemeats, holding vdict factors constant. '® Bat 1o the ealent
that affluent persons demand care fora ighei-quality doctors, @ should be
lower. Thus, the ¢ffect of time cost—or its Froxy, incoine jor cupita — oa QX
cannot be detcrmined in advance of emypirical research. :
This bricl discussion implics that emipirical analysis shuold describe the fype
of medical proceduics perfornied, variables from the lawyer's market pertinent 1o
fcc:gcuing. and paticnt characteristics (including income), as well as the legal
eaviromuenl. ldeally, one would also want to understic. ) insurer pricing policy |
(which, in pait, reflects elements of A*), and how iasurer expectations of future
benefit ontluys are forined. The lutter phenomena, howaer, are difficult 1o mea:

" sure empirically.

FPrevious emplrical studies. Two published siudics Ly economists huve exain-
incfl inlerstate variations in premiums and. frequenicy of malpractice incideats
Using regression analysis, with states as observational units for years 1970 s
1972, Rfdcr related the mulpractice premium paid by surgeoas o hour explana.
wiy variables: (1) operations per surgeon; (2) nonfederal atlovacys per capita
population; (3) number of **key doctrines” favorable tu phaintifl vJopted by the
state; and (1) state per capitu inconse. Only two of the four intopendent van
ables showtd stat.ucally significant INpacts on promiums: pes capita income
ad legal doctrines. The positive effect of per capila income siggests that fle

«¢ffect of uny tendency for higher-income Fous 1o sclect highe - quality doctons

is more than offsct by a combination of effects of patient income on senlement
size and on the propensity to sue. : '
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Feldman assessed state differences in the number of malpiuctice incidents per
1,000 state population in 1970." Hle included »s explanatory variables surgical
opcrations per 1,000 population, per capila income, lawyers' camings, varisbles
representing ten legal doctrines bearing on the processing or outcome of malprac-
tice cases,'? and (in one regression) a meusure of defensive medicine. e found
that the numbser of incidents rises with increases in surgica) operations and in
income, and falls with increases in lawyers' eamings. He also found that the
plaintiff"s rctum net of the payment for legal fees (QX - F) fulls with increases in
the fawyer's wage.

A legal variable constructed as the sum of the ten individust binary variables ‘

shawed that states with laws more favorable to plaintiffs have more suits, a
finding consistent with Reder's analysis; however, when the individual legal
variables were included as separate explanatory variables, Feldman oblained few
stalistically significant parameter estimates. Feldman also expected that *defen-
sive medicine’ would reduce the occusrence of malpractice chiima. e measured
this factor with a vanisble defined as the weighted average of office visits by
. Medicare patients which entailed hhboratory tests, x-rays, and consultstions with
other physicians. Feldman's resulis suggest more definite roles for incame, fre-
quency of surgery, and lawyer price-availability than foe cither legal doctrines or
“defensive medicine™ as determinants of interstzte variation in the sumber of
malpractice suits. Charscterizing the nature of tort law by state st 8 gjven point in
time, in tevms of its relative impacts oa plaintiffs versus deft ndunts, is extiemiely
difficult, and measurement errors could partiatly account fur the legal vasiables'
insignificance. A more accunute picture may be obtained by relating changes in
incidents or premiuns to changes in faws. :

Dynamic factors. Many of the poicatial determinants of temporal change in
malpractice costs and insurance premiums are not captured by analysis of a single
cross-section; and of the dynamic factors, many are comuton to all specialties
and states: technological change in the health ficld; rising patient expeclations
about the efficiency of medical care; loss af close relationships betwesn jroviders
and patients due to the rise in physician speciatization; increased litigiovsness of
society; changes in quality of medical gare; changes in : tiitudes of jurics; and (for
premiums, though not for malpractice incidents) relums on insurers' investinents.

There is no consensus about the origing of the mid-1970s crisis, or, for that
mafier, why it passed. The industry justified substantial premium increases on
grounds that insurcrs were losing moncy at thelr then-current malpractice insur-
ance rates. However, profitability not only depends on loss ratios, but slso on
reiurms on investmeny of insurer rescrves. ' Insurers sulfeicd puper losses in the

. 1974-75 stock market, and this development may have been contributory, Critics
of the insurance industry, sucly as Law and Polan, have stated that— with a few
exceptions, such as New York and California — insurance companics in the
mid-1970s acied on the basis of cvents having little 1o do with their local
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lilunliqm. baw snd Molan argued that the broad-scake panic was due ot least in
partio the actions of a single ompany, Argonaut, which had respunnded dect-
mfly to il? sdvense loss expencnce in scvers) matkets.'? Ruther than aswessing
lhe!r own situstion, other companies simply panicled. According th this jycho
lug_lcu! view of the crisis, matters eventually sciiked down afier time alluwed more
objective assessments of the situstioc Others have attritnted the end of tle cnisus

_to fear of countersuits and lack of lawyer familianty wih the new state malprac-

tice statutes, which might have the effect of delaying the filing of suits, even if the
statutes themselbves had no long term effects. ' ;

State Laglslative Responses .

The crisis of the mid- 19705 provided the impetus for numerous legislative
proposals applying to actions alleging medical malpractice. Legislators assuned
that, if new laws could reduce the number and dollar amwunts of malpaxctice
awands, insurers would be in s better position 1o predict reeoverics, snd therefore
would mainfain coverage st reasonable rates and assure avu')ahiluy of malprac-

_lice insurance. Statutory changes weic quite: bBamowly fo vesr' o redical
‘malpractice, and many of them were tested in the courts in (. " and
early 1980s."? Thir section briefly describes most of the major k) -
the ¢ffects of which are io be cvaliated below. These ke gistative i ) be

cluflﬁcd into thice gencral catcgorics: 1ny wmodifications, altervein: s to mal
ond insurance pravisions. ) :

Tort mad{ications .

_Limiliim‘.prwider payments to pluintiffs. Several states enacted lows placing a
d'oll_u maximum on the amount providers are required to pay in medical walpsac-
lice cases. A limitation on provides liability was oficn imposed in conjunction

. with a limitation on plaintiff recovery. A ceiling on either the provider's tiability

or plintifl’s recavery potentinlly shifis some costs of demages (o plzintiffs.
Conversely, ta the extent that swards had been “excessive” heretofore, particy-
larly for such subjective itlems as “pain and sulfering,” the savings acerue 1o
phyxi_chm and the public st farge. Although these laws potentizlly reduce
premiums, they will be successful oaly to the degree that scitlem:nts would
o(hcrwis.c have excecded the peilings, and’or that the nitiation of malpractice
suits is discouraged by a decline in (QX - F) Unfostunately, dats are mxt svsilable
for comparing the fiquency distribution of scttdeincnts 1o the ceilings in states

which enatted these limitations. :
1o some states, paticnt compensation funds have been established 1o pay jin-

- fiffs for dumages incuncd above the statutonly-determined fimit o0 poveider

licbility. These funds me fipanced by adding a surcharge 10 cach plysician's
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premium — » surcharge often set 5o as to subsidize the premiums of physicians in
high-sisk specialties. The main effcct of such funds, if any, is likely to be on
amounts of insurance (i e., lability limits) purchased by physicians, rather than
on the premium for a specific amount of coverage {such as a $100,000/$300,000
policy).

Limiting use of the res ipsa loquitur doctrine. The doctrine of res ipsa loquitr
applics when a plaintiff can show (1) that the event unly could have occurscd as a
result of negligence, (2) that harm was caused while the instrumentality causing
the injury was exclusively controlled by the defendant; and (3) that the plaintiff
did not contribute 10 the injury.*® This doctrine may be useful to plaimills when,
for lack of specific informuation, the plaintiff cannot develop a' prima facie case
against the defendant. '

Couns in a number of states expanded spplicability of the doctrine of res ipsa
in the carly 1970s."” Since 1975, this trend has been reversed: state legistation
has delineated situations in which res ipsa can be applicd (¢.g., to foreign objects
left in the body, or radiation burms); and in some states (¢.g., Washington), the
use of res ipsa in malpractice cascs has been vintually climinated. A study of
medical malpractice claims reported that plaintiffs were stighily more likely to

win when the 1e3 ipsa doctiine was used,’ hence limiting use of res ipsa may -

have had scune but probably not a dramatic effect on premiums.

Tightening the statute of limitations. Ststutes of limitations hiave received
considerable anention in discussions of medical malpractice insnrance. One rea-
son is the lengthy time-Jag which often occurs between thie date an injury occurs
and the daie the claim is first made. Time-lags are particularly problematic in this
aica since malpractice insurance Las typically teen sold on un “occuncice”
basis—that is, the insurer protecis the provider against any claim that may
eventually arise fiom a litigatsble “event” that ocewred during the policy years. .
Insurers have maintained that the peisisient threat of & suit compels them 1o -
maintain substantial rescrves; in sny case, rate-sciting is made more difficult by
the possibility of defayed suits. : '

Funthermore, there is empirical evidence that claims Rled five yeurs after the
injury are more than twice as expensive as the average award.* Thus late claims
repeesent a substantial risk (o the insurer, and one ¢an expoct a risk premium to
be charged for indemnifying physicians against such claims. State legislatures-
modified cxisting statutes of limitations 1o establish dcfinite, presumably shoter,

* periods during which a medical malpractice action must be brought. However,

the ncw limits contain exceptions which, in conjunction with interpretations of
state “xm“' could have impostant implications for the cflectiveness of the new
hmirs. ¥

Clarifying infurmed consent.'The doctrine of informed consent requires that a
provider disclose inforination pertinent to the nature, purpose, and risks associ-
ured with a proposed medical trgatment. Unfottunately, while the docirine's intent
is cleas, whether patients were in practice properly informed is difficult 1o
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do.cum:nl‘ During the mid-1970s, many eaperts held that smbiguity created by
this doclqim was in itself & source of litigation, and scveral stales dhled precision
to the doctrine of infurmicd consent 10 insure uniform defint. <+ i apphuation

Imposing contingent-fee regudotion. I is oficn argued by phivsiciany atul inhery
that payment of lawyers on a contingent fee hasis for work on nilprachice cases

- increases the twtal auber of claims Assuming patients sie 1k avene, a
phwsible assumption for plainiffs in the aggregate. cconamic vy suppons
this assertion.?* Unforunately, there is no empirical evidence on whether or ot
the mcthod of lawyer compeasation has an wwdependent ¢ffect on the frequency of
suits o1 -on scitlement amounts. Since 1975, several legislatmres have hited
attomeys’ fees in medical malpractice cases eithes by CMPUWCIing Shate Covints 1o
determine reasonablencss of attorneys' fees, by statutonly fixing a percentage
ceiling for contingent fees, or by adopiing a sliding scale which Fases the
contingency-fec percentage on the iount of iecovery. The latter twn approaches
at'least have the potential of recucing lawyers’ incentives fo accept malpractice
cases; the first is weakenced by couns' reluciance 1o interfere with the altomey-
clicnt sclationship.?* .

Adding collateral- source provisions. The collateral-source mile makes it impos-
sible for the cvant to apply bencfits received by an injured party from souives
other than the «&: fendant as an offset to compznsation duc from the deferedant
Hence a medical malpractice plaintlf may collect ters fits from a vatiety of

. sourtes, the sum of which may be substantially in excess of dainages incuired. A
nuinber of states enacted legislation during the mid-197% to lanit such duplica-
tion of payments. Two types of laws have been enacted Onc ty e permits intzo-
duction of evidence of payments received from collan ral sowrces, allewing the
jury to consjder such evidence in determining the defendant's obligatiia 1o the
{1eintiff; the other approach requires that thew: be an offser. ! These changes have
been controversial. Pioponents of the collateral-source rule have argned that the
fule preserves patients’ incenfive 1o purchase insurance, and that the reduchion in
defendants® tiability may reduce the deterrent effect of liability. ™
. Eliminating the ad dumnum clause. The ad damnum clause js part of the
plaintifT's initisl pleadings, stating the amount of monctary damage incunied and
the settlement requested. Alihough the ad dumnum clause may be scen as no
mare than the presentation of an initial asking price, it may influcnce the jury 16
award & larger scitleinent. Mote recent legislation eliminates ad damnum;, b
some laws now also requite that the defendant be informed duning pie tal -
discovery of the precise amount of recowery sought by the plainuff.?

Imposing a locality rule. Historicatly, helth carc providers have teen expected
to render care consistent with the general standdard of care in theis community.
Bocause of improved communication and more uniform professional training,
courts in fany states have interpreted *'c iy" quite broadly, encampass-
ing vegional if not national standards. There are two majur reasons for dissansfac-

+ tion with this trend. Firsi, many providers argue tha this bruad interpuctation

.
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leads to the use of ““hired guns”—- providers who specialize in tettifying on the
plaini(T's behalf.. Second, adherence 1o regionsl und/or aativnal norms may
require that many physicians oricnt their practices to higher standards, which in

furn results in more costly care: In response to this dissatisfaction, several states

during the mid-1970s adopted rules requiring use of a focal standurd of care
. and/or of focal expert witnesses.

Aliernatives to jury trial

.

Mandating use of a premiol screening panel. During the mid- 1970s, more than
tialf of the state legislatures estublished pretrial screening pancls to which cases
must be submitied before they procced to tial. Statules vary substantially in
terms of panch composition, procedurat detils, and admitsibility of findings a
subsequent trial. Virtually ng other “refonn’” has elicited as much challenge in
the courts as the concept of pretrial screening, principally because the panets are
viewed as interfering with a plaintifT's right to & jury trial.¥ ,

livespextive of the constituiional issucs, there is some reason to believe that

pancls may not be effective in tenns of reducing premiums. First, for any cases

ot scitled during the pretrial hearing, and many are not, rather than substitute for
the jury wrial the pancl adds another layer of proceedings. Second, although
procecdings of the pancls are less formal thia a full-scale trial, substantial legal
expenses may be incurred, especially in states'where decisions of the pancls are
admissible at trial. Third, the existence of an informal and initially less expensive
adjudication mechanism may in itself encourage the filing of claims.”
Allowing for binding arbitration. Binding arbitration differs from pretrial
screening in that the devision of an arbitration board is final; unlike sercening,

asbitration is not folluwed by a jusy trial. Proponents of arbitration arguc that it -

reduces malpractice costs by resalving disputes in a less formal setting, through a
panct of caperts rather than a jury (which is both nonexpers and subject to
emotionalism). These contentions are debatablé. > Although, in principle, acbitra-
tion may be either compulsory of voluntary, no state (o date has mandated
compulsory arbitration, probably because of doubls sbout its constitutionality.*

Insurance provisions . .

Creating joint underwriting associations. Enabling legislation for the cstablish-
ment of non-profit joint underwriting associations (JUAs) has been passed in the
majosity of states, but implementcd in only a few. A JUA is a pooling amange-
ment composed of commercial liability insurers with business in the state. All

- JUA statutes require that premium rates be established on a sclf-sustaining basis:
if losses occus, member companies may be assessed to cover the deficit. In some
states, assessments may be recouped by subtiacting the assessment duc the siate
from the premium tax, or by inslituting a surcharge on premiums paid by
pruviders. JUA surpluses are to be used for premium seductions. Statutes nor-
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mally expire two of thice years afier conctmient; depenvling on state statute . the -

JUA may be the exclusive carrier, or may compeic with others.? In same stutes
where JUAs are monopolists, they have been subject to cnticism by doctoss for
theis high rates.” JUAs may be a bettes salution fut the proddem of malpractice
insuruice availability than for the cost problem. :

Allowing formation of healih care mutunl insuronce (m'nponiu. A few states
have recently enacted legiclation suthorizing creation of insurawe companies

owned and opcrated by associations of physicians. These firms assess physician .

members a one-time special charge (alanit one year's premivm), which is refund-
sble if the company succeeds.’? Since these mutunl corspanics we run by
physicians, they piesumebly hase a special incentive tacontrol premitm incrcases.

Emplrical Specification and Resulls

‘Overview. The regression analysis presented here extends the work of Reder
snd Feldman.®® It focuses on the role of legal variables during a p<riod of rapd
<henge in malpractice insurance premiums. The analysis is based on a tinie series
of cross-sections covering the years 1974 thiough 1978, & ith the state as the

- observational unit. All continuous variables ase exprested in togaithmic fosm,

all binary variables enter tircarly. Two alicrhative types o [ equations are specified:
(1) premium levels, and (2) annual percentage change in premium levels. In the
Intier, the depeadent variable is the diffarence in the logurithm of preiaums in a
given specinlty between a year and the year imnwifiately precading it This
difference (muliiplied by 100) yiclds a pejcentage change. When the premium
equation Is in difference fuim, the regressions span 19751978 {annual changes
for 1974-75 through 1977-78). Nonc of the pievious studics have exanined
changes in premiums over time. ‘

Dependent wariables. The dependent varizbles sefer 10 peediums paid by

. physicisns {n three ficlds—general practitioners who do no suryery, ophthal-

mulogists, and orthopedic surgeons —defisted by a siate price index that varics
across states and over time (with 1967 = 1.0)."® Premivims are defined for a
poticy offering $100,000/$300,000 coverage.*

Piemiums for various specialties in a state are highly cosrelaiod: pair-wise
correlations between general practitioners, ophthalmologists, and osthopedic sur-
geons based on these state data are all 0.92 or higher, cocrelations between
snnual percentage changes in premiums in the three fields are 2lso high, #1106 91
or higher. These correlations imply either that all the physicians in s given state

shure the financial consequences of sdverse experience of a fow specialiics, or |

that claim experiences mnong specialties within a state tend 10 move together.
The foaner possibility is far mose likely.
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Rible 1. Explanatory Vanable Definitions, hicuu. and Srtandard Deviations

Vanable . . ' Sud.
N Definition ' ’ Mean Dev.
1 4 Real per capita income ' o 5030
QPSPOP  Surgicad operations per 1,000 population . 00812 00164
LAWIOP  Lawyen per 10,000 population 124 "
MDPOP  Patient care physicizns per 10,000 .
population 130 44
LRECOV  Provider lisbility limited ’ o T on
LM Recovery by plaianff limited on 04
PICOMP  Patient compensation fund established 0.18 0.38
RESIPS  Usc of rey ipsa loguitur limited on 041
ICON Infoaned consent clarified NS (X}
CONVYEE  Conlingeocy-fee regulation imposed 027 0.43
SLIM Stutute of limitations tightened ’ 0350 0.50
CSOUR  Collsterad- source provisions added 0.4 " 0.4
ADDAM  Ad d clwse eliminated 0.40 0.49
LOCAL  Locality rule impused : ) [} 04
SCREEN  Use of pretria) screening rinels mandated 0.40 ) 0.49
ARBIT Binding asbitration provided 0.17 0.)8
n JUA major insurer in state 0.06 ou
SELINS © Mcalth care mutal insurance company '
. implenvnied 0.0¢ 028
™ Year = 1974 _ 0.19 .09
T8 Yeur = 1978 0.20 0.40
176 Year = {976 ) 020 0430
Mmoo Ya =91 ’ : 020 0.40

Explanatory variables. The'focus of the regression analysis is on ihe impacis
of legislative changes on levels and rates of change in malpractice premivms. To
nalate the impacts of legal influences on the dependent variubles, it is necessary
to consider the other possibly influcatial fuctors that were reviewed in the concep-
tual discussion above, such as paticnt income, availability of lawyers, and case-
mix The premium cquations contain three contral variables similar to (hose
included by Reder and Feldman: per capita income (deflated by the state price
index)— Y, surgical operations per 1,000 population—OPSPOP; and hawyers
per 10,000 population — LAWPOR tn addition, the number of physicians primar-

"ily engaged in patient care (as opposed to administration, research, andvor

teaching) per 10,000 state population — MDPOP - - is included. Although a higher
surgery rale may be expected to lead 1o a higher incidence of malpeactice claims,
a higher physician- population ratio may dave the oppasite effect, since patient
access impuoves with increases in the physician-popilation ratio. More speci-
fically, patients’ office waiting time falls, and the length of time physicians spend
with patients nscs.*! Thus, even if medically defined quslity is not aliered,
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Ppaticnts may feel better about their doctors and thus be less prone 1o sue them **
As an alicrnative 10 MDPOP, a variahle indicaung physician availabihity in the
specially coresponding to the preinium was entered as an caplanatory vanable,
results were virtuully identical to those shown belaw, . :

When premiums are expressed as levels, it is appropriate to contiol for the
legal environinent prior to the mid- 1970s. Picliminary regressions contained o
legal variable to desciibe the application of toit law by state, as canstrucicd by
Feldinan, and, alternatively, a legal index hased on paranxici estimnates from
Fellinan's regression (which had malpractice claims frequency as the d pendent
variable).*® Neither legal vasisble showed a discesnible impact un premiums once
other explanatory variables were included, and hoth were dupped from the
regressions without having a censistent ¢ffect on the parsmcter estimates on the
remaining variables, Binary variables seprescnting cach state were sdded to
account for omitted state effc.tx on preminms. ' .

Variables depicting legiststive responses 10 the malpractice crisis of the
mid-1970s are shown in boldface in Tuble 1.** The vanables ordimanty astume’
the value | fos the year a malpractice “reform™ was enacted by th: state ke gista-
ture and for succeeding years, and aie zero otherwise, There is, however, one
exception: when & scfonn was subsequently overtumed by judicial decision, the
variable assuincs the value 2cro in the year in which the decision was reached and
thereafter. Conelations amang the “legistative respunse” variables are almost
always positive, and most often in the 0.2 10 0.4 range. The highe st conclation,
not surprisingly, is between limitation on recovery and the paticnt comjensation
fuid (0.63).4

Finally, time varisbles T74 through T77 iepresent time- 1. lated ¢ ffects commeon
to all states. Several alternative specifications were explorcit in order to gauge the

" -time-phasing of responses to recent legistation and other explanatory vaniabics,

all using premium levels as the dependent variable. In ane, & tagged dependent
variable was included (Koyck dag specification). Resulis from these regressions
imply that around 90 percent of the resp=nse 16 a change in an explanatory
variable takes place in the year following the change, quite a rapid fespuine
Altcrnatively, explanatory varisbles for both the cursent and the freceding year
were included in the same regression. The resulting pasameter estimates were
very unstable because of muliicollinearity. ’

Emplrical results

Regressions with premium levels as dependent variables are presented in Table
2. The first, secoad, and fourth regressions also contain individual state hinary
variables, not shown. The state binary vasiables should account for facton fespon-

-sible for any continued interstate” diffesences in real premiums that are ot ea-

plained by the first set of explanatury variables (from ¥ tuough MDPOP).
1€ legislative changes were effcctive, legistative change variables should dem-




640 Journal of Health Pulltics, Policy and Law Sloan ¢ Responses 1o the Mulgesctice **Crishy® 611

Table 2. Premium Level Regressions Dable 2, continued

Dependent Variables

. Deperdent Variables
1. Geneaal Practitioner 2. Ophthalmologist

3. Onthopedic Surgeon 4. Orthopedic Surgeon

a Statisucally sigauficant st the 1% level (fwo tailed test).
b Statistically significant st the 3% keve) (Iwo-taitod teat).
¢ Suausncally significant al the 10% fevel (two-tasded ten).

onstrate negative cffects on real premiutns. But, as Table 2 shows, there are more
puiitive than negative coefficients for the variables LRECOY through SELINS.
The miost consistently significunt cocfficients are for screening pancls (SCREEN),
arbitration (ARBIT), and, 10 a kesser extent, mutual insurance conipanies (SELINS).
But of these, only the screening variable shows a negative imnpact on premiums.

The fact that the regression results are quite similar for the three specialtics is
ot surprising, in view of the high simple correlations among premiums in the

Fus2ainy = 69 F(69,168) = 14,0

® Bodh time and stat: binary vasiables ominted frum this £z ation.
8 Statistically significant al the 1% Ievel (Iwo- Laibed teu).

b. Susisiically uigaiboaat w dx 3% kel {two taiked teu).

€. Stdivtically rignificant ot the 104 eved {iwo- tubad 1eu).

three specialties. The only one among the first set of explanatory variables (from
¥ 10 MDPOP)* 10 show » significant impact on premiiunis in more than one
regression is thé surgery rate (OPSPOP), which toses significance when the time
and statc binary variables are omitted {regression #3). The size of Ux OFSPOP
coefficient is about the sarre for GP premiums as it is for the surgical specialists,

Explanatory Premium Premium Premium® Preniium ~
Vriables Coxf. SE. Coclf, SE. Coefl. SE. Coeff. SE
Y 042 (0.66) 04 (0.70) Yy 0.8 0.34) 0.5 ©m ‘
OPSPOP 1.0l6° (0.60) (RIS (063) OsPOP - -0.2) . (0.44) R (0 64)
LAWPOP 1.020 (0 80) 1.3t 0.83) LAwWPOP 0.88" ©.2) 1.04 T .
MDPOP -0.n (0.87) -0.49 (0.93) MDPOP 0.2 R T T (094
LRECOV +0.080 (0.088) -0017 (0.003) LRECOV - . 0019 .15 -0.16 * (009)
LLIM 0046 (0.09)) 0.046 (0.098) LLIM 0.1 (0.11) C oo (0.10)
ricomy 0.039 (0.10) 0.0003 ©11) PTCOMP 0.11 012 0.015 ©.11
RESHS 0.001 0.099) -0.017 (0.010) RESIPS - -0 038 (©.13) . " o082 " (©0.10)
ICON -0.009 (0.085) 0.046 (0.090) 1CON 0w ©.1) 0.022 (0 01)
CUNFEE -0.011 10.100) 001 (0.41) CONFEE 02" . .11 -0.0n 0.1)
SLIM -0.047 0.012) -0.020 (0.017) SLIM 0016 © {0.089) 00009 (0 073)
CSOUR 0012 (0.0M4) "0.038 (0.099) CSOUR -0.13 (0.12) -0013 . (0.10)
ADIMM 0.10 (0 087) 0.079 (0.084) ADDAM -0.15 010 . 0 - (0.043)
LocaL 0.8 (0,08) 0.1 {0.089) LOCAL ©0.069 (0.11) 0.093 (0 050)
SCREEN -0.19* 00 -0 t9* o) SCREEN -0.16¢ 10.09) -0.4s* (0 072)
ARBIT 026 (0.09) 0.29* {0.05%) ARAIT 0.25¢ (0.10) 018 10.097)
na 0.13 0.11) 0.080 T 0.42) A -0.099 (0.16) o o
SELINS. 016 (0.09) 0.048 {0.098) SELINS 0.31* " (0.19) on (0,10}
T4 -0 {0 17) -0.1) 0.18) T4 - -) -0.18 (0 18)
73 00N (0.14) 0.063 {0.15) el - ) o8 - © 19

- T76 009 (0.11) oon (©.1) 6 - -) 0.15 1
™ 0.063 (0 061) 0070 (0.068) ™m - (=) . 0.0% © 07
Constant $.16 637 Coastant 4.69 6.6) .

& w0 R = 0.84 '
Fl69,166) = 16 4 F69,166) = 12.4 R =036 R = 086
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Tsble 3. Annual Change Regressions
. Dependent Variebles
| Genenaf Practi- 2. Ophihalmologist ). Onhopedic Sur-

tonet Premium Premium geon Premnium

Explanatory .
Vanables Cocll SE. Coelf. SE Coclf. SE.
LRECOV -0010 (0 064) 00000 (0.069) -0040 (0.070)
LLIM 0040 (0066) 0018 (0072) 0027 (D0O72)
PTCOMP -0012  (0071) --0000) (0079) 0614 (0019)
RESIPS 0.043 0.077) 0040 (0.085) 0.089 (0.045)
1ICON ’ -0 056 00s7) -0.088 (0 07)) 0057 {0 073}
CONVEE 00002 (0.06) 0 007 .01y -oo018 0.0
SLIM ~0.006 10.053) 0019 (0.038) 0.012 (0.058) .
CSOUR 0007 (007 00} (0078 o018 (D08
ADDAM 0 050 (0.061) 0.0)9 (0 062) 0.053 (0.067)
LOCAL 0.032 (0.070) 0012 o -0.026 0.01)
SCREEN -0 | (003)) -008) (00SE) -0.044 (0.058)
ARMT 0.4 (0.06) 0.4r 007) 004  (0.067)
ua 004  (0092) 002 (0100 -DOII  (0.10)
SELINS -0.009 (0082) -006s 00%) -0.060 (0:090)
TS 03 00y 0.3¢° (0.073) 0.45* (0 073)
e 019 (0 06) 0. (0.07) 0.21* 007
m -0064  (0060) 0069 (0.066) 0076 (0.066)
Constant - -0070 . -0.018 -0.084

& =024 2 =044 R =0

FUI1,014) = 28 FULIM4) = 17 FUiz,074) = 3

. Sutstcally ugniicant o the 1% devel two taited ten).
b Statisncally sigmboant st it 3% Sovel (iwo Uited feut)
€. Sutistcally ngrifcant ot the 10% Lovel (1wo- taibed test)

implying that a doctor wha does no surgery also is made to face a higher

fremium when the surgery rate rises. The coefficient for LAVPOP (the lawyer -
ratio) always exceeds its standard eqor, and it is statistically significant \.uhqn the -

tivie and state binaries are dropped (regression #3). -

" One reason for the positive signs on the legislative response coclficients may
be that states with a scnous problem-~i.c., those with high pumiums—-—wtfc
most hikely to enact remedial legistation. Analysis of the annual growth fale in
real preminms, the dependent variable in Table 3, should be much less xubj.ccl to
this sclectivity problem. But the legislative variabics in this l{blc, vm:vcd
collectively, have no impact on premium‘infistion. In fect, excluding the time
varisbles, the F-statistic for the exquation ncver exceeds 0.6, far below conven-
tional evels of statisucal significance. Regressions including changes in control
vanables ¥ through MEDPOP, not shown here, are similar fo those repoited in
Table 3. ‘

Lo v b
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"A Bitef Discussion

Whereas many of the polential sources of premium iflation are national in
scope, delibenie action has heen unde ke, maostly at the staie fevel. The empin.
cal resulls of the study preseted here give n. indication that individual stste
legistative actions, or actions taken collectively, have had their ntended ¢ lfecty
on premiving. Y The publicity cesulfing fiom considerable legislative activity inay
have made juries and perhsps poteatial plainnfls more aware of the €ost conse-
quences of malpractice suits. If so, this ¢ffect prubably eatendsd beyorud the
boundaics of any particular stae.

Apother possibility is that past frequency of claims and size distribition of

scttfements in a staté are only weakly iclated to premivms in the state. Piemiums
are sct an the basis of expected outlays, and insurers may ik have hased their
expectations for the future on past experience. Unfortunately, state-specific data
on claims frequency and dolar amounts of scttlements are not available for 1974
and thereaficr. However, coitelations among 1974 premiums, claims filed, cases
won by plaintiffs, and imean size of swards for 1970 arc surprisingly low (0 3 o
less).® Certainly, adverse insurer experience in a given year should be reflectcd
in higher premiums in lates years, so that higher comrelations were anticipated:
Tlere is & need for more “hard” empirical evidence on how insiirers really form
expectations and set premiums. -

Finally, lawyers are often held accountable for the increased tendency to seek
legal recourse. Even though the lawyer variable is. insignificant in regressions
containing binary variables for siaics, the sign on the lawyer cocfficients reinains
positive and substantial in size. Without the sate binary variables (sce tegiessin
#3, Table 2), the hawyer variable has a positive impact on peepitsng, significant
at the onc-percent level. Viewing the empirical evidence in jts cntirety, the nntion
that 8 10 percent increase in & state’s tawyer/population ratio leads 1o almost a
like percentage increase in premiums, as the coefficients imply, is a disnct

“possidility.
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State Rate-Setting and s Effects on the
Cost of Nursing-Home Caye

John Holahan, T, Urban nstitge

nursing home casty. Fint, homes in sates with flat-raic rtinmbirsemeny $lems were
found 10 have loues nes of increase then homes in otler sates, while there wire no
-contistentdifferences between the resulis of prospective andt TEIMSPECtivE systems Second,
tfficiency incentives, infstion-peopcrion WL, and e ) el of ceilr gs on ratey
sppeario be very impaitine, e enslliss of the gerecnd geint W cntmethond Foge tample,
Prospective systcma voith sy +15ciency incentives, gencrous yifation adjnstnnniy, and
high percentile ceiliy £ heve lers - ostconteingannr effects than prospe )36 108 with
stringent inflation allowances et penersile ceilings. Theie 1s also evadt- = diat the
inhzrent weaknes of the COst Sontnment incentivs in MHptive sysioms an be
offict by low percentile crilings snd efficiency bonuses.

Introducrion _V . .

Finuncing nursing-home care has been 2 major problem, bath for individuaty
needing care and for stare governiments. Natinpal nursing -home” e cpembitures
more than doubled in the five years from 1976 to {98}, growing from $4§.4
billion 10 $24.2 bifjon. Medicaid expenditures for nunsing - home care Bicw by
18.6 percent from 1979 4o 1980, and by 17.6 percent from 1980 (o 194) The
puspose of this paper is 1o examine the eilects of pubiic policy on the cost of
nursing-home care. : . '

Of the 1wo public programs thay pay significant amoungs for nursing home’
care— Medicaid and Medicare —the Medicaig Program has a much suonger -
effect on costs throughout the industry. Thus the Prutcipal issue s whethe the

e of change i nursing-home costs Since Mecdicaid PMBrams pay for atwun 50
percent of the costs incurred by nunsing homes, the Program has a signyficant
.influence on the coss structure of individual ‘nursing bomes, and presumably 2
considerable influence on cost levels, and the rate of change in those levels, for
the indusiry as a whofc. ’ -

In onder 10 analyze the determinants of rates of change in nursing-home costs,

Journal of Healih Potiicy, Policy and Law, Vol 9, No 4. Winier 1983 Copynghi € 1933 by ihe
Depr of Healih Admimistranon, Dule Univerniry ) .
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FOR _IMMEDIATE RELEASE
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For further information, contact:
Bob Hunter., (703)549-8050

INSURANCE CDHPANIES.“DN STRIKE"
NADER/NICO CHARGE:
FEDERAL SOLUTION SOUGHT

Washington, DC, August 15 - Ralpﬁ Nader today charged the insu?ance
industry with "going on strike to'exfort excessive rates from the
public.” Nader also said thét states were "failing to adequately
protect consumers and stop the hemorrhaging.” He called for federal
actioq to make insurance available when insurers "abdicate their
responsibilities.”

Nader was joined by ex-Federal Insurance Administrator Robert
Hunter,; President of the National Insurance Consumer Organization
(NICD). Hunter, an actuary, released a major NICO study of insurer
profitability, stating that; "While insurer profits were low last vyear,
a modest rate adjustment of about»five percent was all that was nesded
to gain an acceptable profit level. Instead{ we see massive
:ancellationsland bri:e increases of up to 1000% for day care centers,
municipalities, environmental clean;up firms, fishing fleets, transit
authorities, nurse—midwivés and others. This is an unjusti{iea raid on
pecples’ poéketbooks and the sgates are letting them get away with it,"

Hunter charged.

344 Commerce Street ' ' )
Alexandria, Virginia 22314 A . ?//2,/3/g_5_

(703) 549-8050
| (e sl TV 77




INSURERS "ON STRIKE"

~

FPage Z.

NICO studies show auto premiums are skyrocketing at an 18.2% clip
in 1985 and that premium increases of 300% to 1000%Z in the “distressed"
lines of liability insurance are not uncommon. "This gouging has
already skyrocketed insurer stock prices to record highs, at a rate of
change double ﬁhat of the Dow Jones Industrials,; Hunter said.

Nadér and Hunter called 4qr a federal solution to the problem by:
1 federai review of the respﬁnses of state regulation to this crisis;
2) asking the Department of Justice to determine if illegal boycotts
‘are being used.by insurerss: and 3) creation of federal poocls to make
insurance available to good risks who losé coverage through no fault of
their own. "There is precedent in the FAIR Plans that kept insurancé
available in the ciiies of-our nation when the riots of the late 60°'s
occurred,” Nader said.

NICO isva_hon—profit, public interest group that offers advice to
help consumers buy insurance wisely and works for more equitable

insurance laws and policies.
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Good morning! I am Bob Hunter, Fresident of NICO.

We are here this morning to discuss a mounting crisis in
America, a crisis which involves every man, woman and child:
the nation is losing its liability insurance. (See chart of
headlines.) Day care centers are losing their insurance and
are being forced to close, perhaps driving second
breadwinners out of work or creating new latchkey children.
Nurse-midwives are losing their insurance and the lower cost
birthing centers are shutting down. Doctors are marching on
state capitals because insurance is unavailable or costs have
skyrocketed. Cities, Transit authorities, even whole states
are losing their liability insurance. One of the leading
auto insurers in the District of Columbia. has pulled out.
The list goes on and on.

And prices have skyrocketed. As this chart shows, the cost
of insuring an auto in America has gone up at 9.1% for the
first 6 months of 1985, exceeding the rate of change for all
of 1984. 1/ The annualized rate of change is 18.2%

What is gozng on here"-7 Are these practices of insurers
Justified?

The answer is "NO!" What we are witnessing is a manufactured
crisis intended to bloat insurer profits and reduce victim's
rights.

Property—-Casualty insurance has a cyclical profitability, as
this chart shows. 2/ In 1984, if you accept the insurer’s
~whopping reserve increases as valid {(quite a large leap of
faith),; they earned a 3/ rate of return on net worth
(equity). That is too low.. It would indicate that their -
premiums were about 5% short. If their premiums had been S%
higher, they would have earned a rate of return on net worth
of about 15%Z, more than enough for an industry of the low to
average riskiness of Property/Casualty insurance. I/

A five percent premium shortfall is not a crisis. Yet we see
all of the cancellations and mammoth price increases such as:

© A 70% increase for OE/GYNs in Maryland (totally
unjustified —— per analysis, attached).

o 300% to 900% increases in lawyer and architect
malpractice insurance premiums around the country.

o -Increases of 200%Z to SO0Y for the day care centers
who can get insurance. Many can’t.

o 3J00% to 1000% increases. for public transit
authorities.

The statistics don’'t justify any of this!



What is going on?

If you look again at the cycle chart you will see that 1984
was a typical "bottom—cf—the—cyéle" vear. The last time it
happened was in the mid-1970°'s when 1 served as Federal
Insurance Administrator. At that time, the country observed
the twin crisesc of medical malpractice and product liability
unavailability and skyrocketing premiums. ’

After insurers abandoned the medical and product manufacturer
lines, the federal government reviewed the situation. I was
fortunate to be part of the interagency working group that
found that there was no justification for the insurer
actions. 4/ We concluded that the insurers had just
panicked from lack of data. '

But look at what happened: their profits skyrocketed to all
time record levels. They learned that the state regul ators
would, during the panic, give away the store in rate
increases. They also learned that state legislators would
act.to reduce victims® rights in the wake of the panic (over
half the states did so 5/).

They are applying the lessons they learned in the mid-1970's
very well today —— to day care centers, to nurse-midwives, to
doctors, to product manufacturers, and so on. They are
petitioning Congress for product liability tort law changes
and the states for changes in other tort systems.

Some property/casualty officials have made statements in the
public record that:; "It is right for the industry to withdraw
and let the pressures for reform build in the courts and in
the state legislatures." (Journal of Commerce, &£/18/83)
Reinsurance, a critical aspect of maintaining available and
affordable insurance rates may not be available from overseas
because syndicates would "simply not write reinsurance for
the American casualty industry" in 1986. A representative of
that overseas market was recently reported to have said that
if a new policy form is not adopted by state regulators,
reinsurance wouldn‘t be provided to American liability under-
writers. ' .

 Wall Street knows what is going on. This chart shows that

the property/casualty stocks have soared to record highs more
than doubling the Dow Jones Industrial Average rise in 1983. &/
Wall Street expects state regulators to allow excessive rate
increases; Wall Street is right! ’ :

Insurers blame this crisis on the courts and the tort law and
say the only way to fix it is to take away as many victims”
rights as possible. They can point to such statistics as
these: ' : ’



0Of 28 insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Of the remaining 13, six will not write any new
business. The last 7, those who will write new
business, a2ll have excluded child abuse from their
policies. The Maryland Commissicner of Insurance has
termed the pull out "hysteria" since no data supports
it. 77

Insurers will say this points to the need for tort reform, B/
while admitting that data don't justify the action. 9/ I
believe it shows joint actiom intend to create an atmosphere
where rates can be put too high and legislators will be
intimidated into action designed to take away victims’
rights. Further, at the top of the cycle a few years ago,
the now-dreaded liability insurance prices were being slashed
wildly and even being sold after the insured event happened,
such as in the case of the MGM Grand Hotel fire where
liability coverage was written months after the fire. 1Q/

If tort reform was so desperately needed in 1974 and 1975,
why not in 19817 Why again today? The crisis is within the
insurance industry, not in the courts.

Now, insurance premiums repfesent 11.1%Z of the disposable
income in this country. 11/ It is the fourth leading
purchase Americans make (behind food, housing and federal
income taxes, although we expect it to pass federal taxes
this year). :

In 1944, the Supreme Court found that insurance was
interstate commerce and, thus, subject to anti-trust -and
other federal statutes. 1In 1945, under heavy insurer
pressure, Congress passed the McCarran—-Ferguson Act which
uniquely exempts insurance from the federal anti-trust 1laws
(except should intimidation, coercion or boycott occur).
Congress delegated the authority to regul ate insurance to the
states with no standards for regulatory excellence and nao
ongoing congressional oversight. Indeed, the FTC cannot even
study insurance under current law 12/ unless Congress
specifically authorizes it in advance. (Their power was
revoked because they had the audacity to point out that whole
life insurance was not a wise purchase for most Americans.
The fact that the FTC was right did not alter their fate.)

The immensely important McCarran—-Ferguson Act was adopted by
Congress without benefit of a hearing. The.legislative
histnry makes it clear that President Roaosevelt wanted only a
short, two or three-year moritorium after. which anti-—-trust
laws would fully apply. 13/ That is, in fact, what both
houses of Congress adopted but their language was somewhat
different, requiring a conference. Mysteriously, the
conference committee reported back a bill that continues in
‘effect today.

A



Every independent study of insurance concludes that the
states have failed mysteriously in their attempts to regulate
this giant industry. 14/

The states have allowed this crisis to happen. Had they been
equipped to keep prices to statutory standards (all states
require that the rates be "not excessive, not inadequate, not
unfairly discriminatory”) we would not be in the mess we are
"in today with clearly excessive prices going into effect
routinely around the nation and unfair cancellations rampant.

What Should We Do?

(1) We call today upon Congress to review the McCarran-—
Ferguson Act to determine if it is working to protect
Aémerica. The quality of state regulation is documented to be
inadequate:; the insolvency funds are a "Maryland S%L Crisis
Waiting to Happen.” Congress should act now.

(2) NICO also believes that the approach enacted at a
previous bottom, 1968/9 is worthy of consideration by the
Congress: The Urban Property Protection and Reinsurance Act
of 1968 was a response to the unavailability of insurance in
the inner cities in the wake of the riot situation of the
late 60°s. 15/

To be sure, the predicate for the withdrawal of riot
insurance was strong, given the very serious situation extant
in the country at the time. But the finding of the

" President ‘s Fanel on the Insurance Crisis is just as valid
for the day care provider community today as it was for the
inner city communities of the. late &60°'s: "Communities without
insurance are communities without hope.” l1&/ Froviders will
have to shut down, possibly forcing spouses to decide among
themselves which one will have to stop working, or the
latchkey situation will be exacerbated, or other undesirable
results will be forced on parents. Some families may even
have to give up a home for loss of the second income,
situations not unlike the loss of mortgage following loss of
insurance in inner city areas plagued by riot almost two
decades ago.

The federal government agreed to reinsure (insure the
insurance companies —— a sort of lay—-off bookie arrangement)
the insurers against the specified peril of riot and civil
commotion in return for a reinsurance premium and a
commitment to participate in a pool to make sure insurance is
available to all residents whose homes met reasonable
standards of insurability. '

The federal government made %125 million writing this
reinsurance! :

The cities were saved from the sure death that no insurance
brings in twentieth century America!



The program worked well.

I think that a program of stand-by authority should be
prepared to take care of the day care and nurse—midwives
current problem (and, perhaps some of the others). The
authority should be granted to cover future crises as well,
to stabilize the insurance profit cycle’'s harsh symptoms.

When a line of insurance became severely distressed,
representatives of those purchasers could appeal to the
agency given authority to reinsure. The agency would make a
finding as to the extent and cause of the dislocation. If a
distressed situation is certified, then the agency could
offer reinsurance to insurers who would agree to make a
market in the line. Following meetings with the insurers,
the agency head would determine what the cause of distress
was and would offer only to reinsure that cause (e.g., only
reinsure the peril of child abuse for day care liability if
that is the finding). Insurers would pay a reinsurance
premium designed to be self-sufficient.

Insurers, the administrator of the program and
representatives of the distressed industry would meet to set
standards for insurability under which those who qualify are
assured of an insurance market.

Studies will be undertaken to determine if other longer range
action (risk management, tort reform, etc.) is also needed to
resolve underlying problems. :

Funding for this program would come from reinsurance
premiums. I also envision a small surcharge, perhaps one-
quarter of one percent of premiums written by all p/c
insurers, to back up the program. This is in case premiums
are insufficient over a short period or if it is determined
by Congress that some short term subsidy is required to
stabilize a distressed line sometime in the future.

The one-quarter of one percent surcharge would cost only 81
cents on the average private passenger car premium but would
vield overs$300 million this year. Over a ten year cycle,
with a 107 growth in premiums and a 10% interest rate, £7
billion would flow into the Treasury. I would envision these
funds being used in the deneral revenue area, but carefully
accounted for to be available to the agency head when needed.

(3) Finally, NICO has today asked the Department of Justice
to review the evidence to see if a conspiracy to boycott
insureds has occurred in Day Care insurance and other lines,
the intent of which is to intimidate state regulation into
granting excessive rate increases and to intimidate state and
federal legislators into passing unjustified tort law
modifications which will maximize insurer profit levels.

u




Such boycotts and intimidations are not exempt from federal
review under the provisions of the McCarran—-Ferguson Act.

Conclusion

America deserves a better deal on its insurance. The federal
government cannot sit idly by and let the insurance industry
hold day care providers hostage in a large game bevyond the
providers’ control. The terrorist tactics of insurers every
10 years at cycle bottom must be dealt with in a systematic
way that adds the stability to our economy. that insurance 1is
meant to deliver. It is time the Congress began to look at
the delegation it made to the states in 1945 to see if we
are, as a nation, getting the most we can out of that twelve
percent of our disposable income we pay into insurance
premiums. A good place to start is solving the day care
crisis that exists only in the minds of a few underwriters on
John Street in New York City. -

FOOTNOTES -
1/ CFI data on "auto insurance", Bureau of Labor Statistics:

2/ Source of data: Citybank Economics and Insurance
Services Office.

3/ For a discussion of risk in the property/casualty
insurance business, see Investment Income and Profitability
in Property/Casualty Insurance Ratemaking, J.R. Hunter and
J.W. Wilson, 1983, Chapter S. ’

4/ Hearing on December X, 1975, Subcommittee on Health of
the Committee on Labor and Public Welfare, US Senate. Among
the interesting data supplied by IS0 at that hearing were
exhibits that showed that the average claim cost IS0 used for
ratemaking significantly exceeded the limit of liability,
clearly ratemaking that had run amok. That led to this
exchange: ' '

Sen. Laxalt: Is malpractice always a loser as far as
- carriers are concerned?

Mr. Hunter: If they charge these rates, they could net
help but win. (FPage 141.) ’

In John Guinther ‘s book, The Malpractitioners, Anchor Press,
1978, ‘Buinther cites this exchange at page 169 in a chapter
entitled .“They Could Not Help But Win." In the following
chapter, called "They Won," Buinther reviewed the later
experience. E ’
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Final Report, Product Liability Task Force. Report on
Product Liability Ratemaking, Product Liability and Accident
Compensation Task Force, US Department of Commerce, 1980. At
page ix the Report states that "overly subjective ratemaking
practices were one of the principal causes of the product
liability insurance problem.*

/ St. Louis Fost Dispatch, Section B, F.3, 4/14/84.

w

6/ Source of data: Best'’'s Property/Casualty Stock Indesx,
A.M. Best and Company, Oldwick, NJ.
Z/ "The déy Care facilities have been caught up in this

availability crunch and are being deemed higher risk, not
necessarily based on a claims experience but due more to an
insurance hysteria . . ." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
House Select Committee on Children, Youth and Families, July
J0, 198S. :

8/ "Any permanent solution (of the day care insurance
crisis) will require significant changes in the tort system.®
Testimony of Frank Neuhauser, Vice—-President and Actuary for
AIG (a leading insurer of day care centers) before the House
Select Committee on Children, Youth and Families, July 30,

- 1985.

2/ "The countrywide experience for those companies reporting
premium and loss data to the Insurance Services Office . . .
appears to conform with the current loss experience for the
majority of commercial insurance lines . . . (these data) do
not suggest that insurers should abandon the market."
Testimony of James L. Kimble, Senior Counsel, American
Insurance Association, before the House Select Committee on
Children, Youth and Families, July 30, 1985. The testimony
was also endorsed by the Alliance of American Insurers.

10/ See, for 1nstance, the National Underwriter, 11/20/81,
page 1, where it says-

A large commercial umbrella (liability) risk came up for
renewal and was rated at $105,000, about the same as the
previous year. But the insured was not satisfied. Aware
of the aggresive rate competition in the commercial lines
market today, he decided to shop around. He approached a
second agent, who submitted the very same risk to a
different company, which offered to write it for just
£20,000. - ' )
But the insured was still not happy. He continued
shopping and eventually the original campany, which ) .
originally wanted £105.000 came back and toock the business
for £5.000., That's right, £5,000. (Emphasis .added.)




Column (1) -
1984 Disposable
1984 Amount Spent, Income of %$2,578.1

Item in Billions a/ Billion a/
Food 444 3 17.2%
Housing 397.8 15.4
Personal Income _

Taxes : 302.6 11.7

INSURANCE b/ 287.1 11.1

a/ Source: US Department of Commerce, Bureau of Economic Analysis.
b/ Source: Bests Management Reports, December F1, 1984, page 1.
Life Insurance Fact Book, page ISé.
Elue Cross Association,. Telephone call of 1/25/8S.

12/ The law was euphemistically entitled the "FTC Improvements

Act of '1979."

13/ See Statement of Honorable Claude Pepper before the
Subcommittee on Monopolies and Commercial Law on the
Insurance Industry’s. Antitrust Exemption, April 11, 1984;
found at page § of the Subcommittee’s report, Competition in
the Insurance Industry.

14/ See, for instance, lssues and Needed Improvements in
State Requlation of the Insurance Business, General
Accounting Dffice, 1979; Invisible Rankers, Andrew Tobias,
Linden Press, 1982; The Life Insurance Game, Ronald Kessler,
Holt, Rinehart and Winston, 19835;"Protection for Sale: The
Insurance Industry," NEC-TV Nes, 1981; Risk, Reality and
Reason, the Conference of Insurance Legislators, September,
1983. ’

One of the tests of state preparedness to deal with a crisis
in availability and pricing of liability insurance is
actuarial staff. Of the S2 states (including DC and Puerto
"Rico) NICO surveyed, we find that 26 have actuaries. So one-
half of the states have no actuaries at all.

There are &2 actuaries employed by the states, of the 7,682
actuaries in the nation. It is well known in the industry
that those best suited to deal with matters pertaining to
liability insurance are those who have passed the
examinations enabeling them to be "Fellows" in the Casualty
Actuarial Sociaty. State regulation has only B such persons.
They are employed by only S states [Connecticut (1),
Massachusetts (1), Michigan (1), New Jersey (1) and New York
(4) .1 .

Aetna Life and Casualty Insurance Company alone employs 126
"artuaries. Travelers has 100. ' '

Source of data: American Academy of Actuaries 1985 Yearbook
and Directory of Members by Business Affiliation.
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15/ Public Law 90-448, 82 Stat. 476; 12 U.S.C. 174%bbb,
42 U.S5.C. 4011.

16/ Meeting the Insurance Crisis of Our Cities, A report of
the President 's National Advisory Fanel on Insurance in Riot-—
Affected Areas, January, 1268, p. 1.
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Analysis of Rate Filing of
MEDICAL MUTUAL LIABRILITY INSURANCE SOCIETY OF MARYLAND

Filing Date: May 16, 198BS Effective: July 1, 1985

J. ROEERT HUNTER

"Fellow, Casualty Actuarizal Society
Member, American Academy of Actuaries
Fresident, National Insurance Consumer Organization
Former Federal Insurance Administrator



BACKGROUND

On May 16, 1985, the Medical Mutual Liability Insurance
Society of Maryland (MMLIS) filec for an increase in
malpractice premiums of +29%. The filing also requested
changes in the relativities between claszses. the most notable
of which was a one—third increase in Class 8 (OE/GYN
Surgery). The total impact of the overall rate change of

- +29%Z and the class relativity change of +33.3% on OB/GYN
curgeons was to increase their rates by 66.7%. For the
highest rated territory, these doctors had their rates raised
from $£25,429 to $42,393. This did not please the OE/ GYN
community.

WAS THE DVERALL 29% RATE INCREASE JUSTIFIED?

In my opinion, there was no justification for an overall rate -
increase of 29%Z. Indeed, I believe that the filing supports
= reduction in premiums rather tharn an increase. Here’'s why:

o The filing ihcorre:t]y‘assumes that the vield on
investments that the MMLIS will earn is 5%, an
unrealistically low assumption, and

o The filing incorrectly assumes that inflation in the
future will be at double-digit levels.

_ When proper assumptions are made on just these two items,
even accepting other major assumptions (such as their
reserves are accurate), a rate reduction of 10.5% is
indicated. : '

HOW SHOULD INVESTMENT INCOME BE FACTORED IN?

To doc the job properly, a full blown total return analysis
should be undertaken. The National Association of Insurance
Commissioners adopted the total return approach at their
June, 1984 meeting, and issued a report detailing several
approaches. Under a total return approach, all income is
analyzed to determine what overall profit the company will
make under a given set of rates and & comparison of that
potential earning power to the needed margin to attract risk
capital is undertaken. . It ics a suphisticated, highly
desirable approach that should be used in Maryland, acs the
NAIC recommended for all regulated lines.

In that the filing was woefully short of the data nesded to
undertake total return analysis, 1 decided to accept, for
review purposes, the MMLIS approach to. discounting the cash
flows (their Exhibit S, my Exhibit "A", attached). On my
exhibit, you will see the MMLIS approach as typed and mine in

)



handwriting. MMLIS discounted the losses kased on a
distribution of losses paid by time. Fresumably this is
based on their Maryland experience, the filing does not
identify that.

The average claim takes a bit over 7 years to pay. This
means that MMLIS holds the momey in reserve for that long
before they pay the average claim. Obviously this means that
the reserves, which are fully fundec today under statuatory
accounting rules, will produce a significant amount of
investment income.

The MMLIS approach assumes that they will earn S¥X on their
invested reserves. Thig ie obviously too low. MMLIS has
earned, according to their 1984 Annual Statement, the
following yields on their total assets (including assets not
invested or used for business——such as properties) the
following: ~ -

1982 9.1%
1983 8.9%
1984 9.3%

Bther filers recognize that the vield iz not so absurdly low.
For example, on May 17, 1985 the leading writer of medica:i
malpractice insurance in the country, St. Paul submitted a
filing in South Carolina in which it used a 10.5% vield to
discount that state’'s cash flow. (see my Exhibit "B™)

I have chosen to use a 107 discount rate, which is reasonable
for fully invested assets of MMLIS. That change is shown on
Exhibit "A". It results in-a discount for investment income
of 43%% rather than 26% based on the unjustified 54 yield
assumption. If that change is carried through to the rate
level itself, the rate filing would have been for a reduction
in rates of 1.4% rather than an increase of 29%. The
calculation of the reduction is found on Exhibit "C",
attached. :

TREND

MMLIS displayed its own Maryland data for trend on its
Exhibit 4, my Exhikit "D". It carefully analyzed the Jata
and concluded that the range of results were between an
annual trend of +7.8Y% based on straight line projection, &nd
+9.3% based on exponential line projection. The data are
company specific and Maryland specific andthrough the most
recent year, 198C.

For some reason, the filer then displays data for othér
insurers, for other states, that is old data. (See Exhibit



ngvy. This experience ic from a period of high inflation anoc
i not relevant, in my cpinion to the case at hand. For one
thing, the federal government has reported that medicasal
inflation rates in the nation are below 10%Z, certainly no
where near the 16% figure that the irrelevant data produce.
These data should not be given weight, in my estimation.

1 selected a trend of 97 for the purposes of this review. It -
gives weight to the fact that the exponential line has a
slightly better "fit"™ to the data and is within the range as
calculated by MMLIS, but near the exponential side. I also
chose to apply the trend exponentially (this gives a higher
answer than using a straight line).

Looking again at Exhibit "C", the use of the amended trend,
coupled with the 10% yield assumption produces an indicated
rate level reduction of 10.5%

SENSITIVITY ANALYSIS

1f we used a yield of only 9% (less than MMLIS earns, even on
all acssets including cash) and use a trend of 104 (ehich is
more than that realized by MMLIS and more than that in the
nation today) the indicated rate would be a reduction of
Q.%9%.

ANALYSIS OF CLASSIFICATION CHANGES

Incredibly, there is absoultely no justification for the-
changes in the classification differentials employed by MMLIS
contained in the filing. The entire "justification" for the
change is found on Exhibit "F", attached.

There are other, more minor changes made without a shread of
evidence, such as the territorial relativity changes, and the
increased limits changes. : ‘ :

~BALANCE SHEET

MMLIS is as solid an insurer as there can be. Their 1984
balance sheet shows that the company enjoys a premium/surplus
ratio of 1.2 to 1. This company appears to be over-— :
capitalized. If the ratemaking has followed the current
filing approach, it is no wonder.



CONCLUSION

This filing is not justified. An overall rate level decrease
of 10.5Y is needed, rnot a 29% increacse. The class changes
which so sharply impact the OER/GYN surgeon group is not
justified in the filing, although their may be experience
somewhere that supporte that change. The filing should have
been disapproved. It is particularly abusive to cbserve a
66.7% increase for OE/GYN surgeons with no justification. On
the basis of the filing, the OB/GYN rate should have been
decreased by 10.5%. This means that the OE/GYN surgeons in.
Maryland may be paying about 857 too much.

1.
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MEDICAL MUTUAL LIABLITY IKSURANCE SOCIETY OF MARYLAND

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW - OCCURRENCE COYERAGE

Time Interval
Up to 12 mos.
o
36
48 .
60
72
84
96
108
120
132
144
156
168

PRESENT VALUE OF PAID MEDICAL MALPRACTICE CLAIMS

..,

(OCCURRENCE BASIS)

% Paid Loéses‘

Cﬁm.. Years of
paid By Interval Discount (n)
© -0.0% 0.0 0.5
. 2.0 2.0 1.5
7.0 5.0 2.5
19.0 12.0 3.5
35.0 16.0 4.5
53.0 - 18.0 5.5
68.0 15.0 6.5 -
79.0 11.0 7.5
81,0 8.0 8.5
92.0 5.0 9.5
95.0. 3.0 10.5
-97.0 2.0 11.5
99.0 2.0 12.5
' 100.0 1.0. 135 -

vn_(5%) w;m
978 85 -
929 RET 1.es8 1170
885 , 708 4,425 3.9¢
3 16 1011695
803 (B 12,8880
765 RZ 137n016,€
728,538 10.520 &t
694 M8 - 7.638 42
661 4945 5,288 3S
620 MO 318520
599,348 1,797 1
571, 33U 1142 b
.543 ‘\364’ 1.086 4!
518 276  .518
78.547%

5
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c+. Paul Fire and Marine Insurance Company é;{\ﬁ{h(f 23
St. Paul Mercury Insurance Company
Physicians ‘and Surgeons Professional Liability

Exhibit C
1Loss and lLoss Expense
Payout Pattermns

..

cumulative - - Incremental :
Year Annual Payout Annual) Payout present Valuex

1l .061 .061 .059%9
2 «275 .214 . <187
3 .496 221 .175
4 .668 172 . 124
S «786 .118 .076
6 .868 : .083 . .049
7 .90 . 041 . . 022
8 .952 . 042 .020
S .976 . .024 011
10 1.000 ) . 024 . " .00%
1.000 «732

* Discountgd>claims payments at 10.5% pre-tax.
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MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

1985 Professional Liability Rate Level Review - Occurrence Coverage

Tota"t_Limits Rate Level Indication -- $000's v ,
(1) (2 (3) (4) (5) (6)
E. P. at Ultimate Trend Losses Loss Ratio
Calendar/ Current °  Incurred :Factor Trended at Current .
Accident Rate Level - Loss & ALAE to 7/1/86 . to 7/1/86 Rate Level :
Year (Exh. 3) (Exh. 2) at 112G/ (3)x(4) (5)/(2)
1979 33,395 - 24,688 ¢-525(72. 076 51,255 {5/30 1.535 [.3S¢ | .
1980 35,732 25,235 [/677] 1.870 47,200 423/9 1.321 1J%Y 1 &
1981 33,872 25,904 1.53%| 1.685 43,649 37,566 1.289 ./ 77 !
1982 28,984 25,414 i,zf//z 1.518 38,580.3’5322 1.331 /.23 38 i
1983 18,203 © 18,854 [,2¢5] .1.368 25,7852 % 1.817 7,3 ¢/ :-,
gk I | 1T /3 ]
Annual Trend Factor: - 11.0% {‘Z’ 8 1297

(Exhibit &) _
a) Five year loss ratio at current rate level: /249 (1.’375

b) . Discount for investment income at 5. z:([o[) 70 0.745 497 0
(Exhibit 5) ‘ . -

¢) Discounted ioss and ALAE ratio (2) x (b): , 712 1,024 . 7%1%

d) Provision for Unallocated LAE N 1.050
(Exhibit 6) ’ ’ ) . : 2
L . , 24 ’ 2
e) Discounted loss and LAE ratio (c¢) x (d): -7 8 1,075 - ?
f) Permissible discounted loss and LAE ratio: ¢ 855 0.835. : ‘
(Exhibit 6) ' : | , %o(a
R ' ‘
g) Indicated rate level increase (e) / (f): -/O,S ~1.288 /‘//
h) Selected rate level increase EE— 1.290 :
! B
| onLy
- [N VESTHMEN !

%“\
G
I



1985 RATE LEVEL REVIEY

MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

- PROFESSIONAL LIASILITY - OCCURRENCE COVERAGE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES

(2) Exhibit 3
(3) Exhibit 2
(4 (3) /(@

150 COUNTRYWIDE TREND (Exh. 4A):

Selected Trend Factor:

,\____”‘-—_':

Uz

s
w4

(S000'S)

() (2) (3) (8
Ca\eﬁéar/ Earneﬁ.Premium | Ultimate Loss
Accident at Current Incurred Loss Ratio at

Year Rate Level and ALAE Current Rates

1978 33,395 24,688 .738
1980 35,732 .25,235 .706

- 198l 33,872 25,904 765
| 1982 28,984 25,414 .877
1983 18,203 . 18,854 1.036

Average Annual Trend:

5

(5)

Linear

Fit

672
.748
.825
.901
.978

Lothidit D'

: (6)

Exponenfia1

Fit
.683
.747
.816
.893
.876



INSURANCE SERVICES Orricr

09
Policy
Year

Ending

12731775
12/31/76
127317717«
12/31/78+

12/31/79+ -

12/31/80+
12/31/81«
12/31/82+

COUNTRYWIDE?S
- ———

EXIRIT "=

DHIBIT Y4

Professional Lizbd{lity Insurance
Calculstion of Annual Trend Yactor

Rzsed on Basic Lixits Loss Ratios at Present Ratas .

PHYSICIANS, SURGEONS AND DENTISTS

.. Basic Limits
! Average Loss Ratio at
Present Rates
2) ) (6) () -
$100,000 - Exponential
Rasic Limits Premiuz At (2)+(3) Curve of
Incurred Losses® Present Rates Actuxl Best Pie
5167,810,058 $615,020,250 «273 - #0232
|13, 176,608 524,225,850 - <265 o271
"181,630,098 638,830,853 .284 .316
251,848,210 700,894,058 359 +369
280,590,219 717,382,127 " 391 430
332,612,672 705,726,416 L4 .502
426,038,352 684,461,050 .622 " .58S
497,532,513 666,499,516 .746 . .683

Average Annual loss Ratio at Present Rates Trend...ceecssessc16.6%

# Excluding Texas and Halsachusctts

* losses include allocated loss adjustment ‘expense and are developed to

an ulzimate settlement basis.

+ Includes Claims Made Data.

Selected Annual Trend .Q....;...............,.... ........... .16.02

TS-Pr-tY<)
rel20/ty



TLXNILIL 5
MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND (If:f"

1985 PRCFISSIONAL LIABILITY RATZ LEYVEL REVIEW

Effect of Proposed Classification Changes

Distribution Of Present Proposed

Specialty Descrigtﬁoﬁ . Total Limits Premium Relativity Relativity
80240 Forensic Medicine .Y .0,0% .75 .65
80232 Hypnosis - 0.0 .75 .65
80248 Nutrition ! 0.0 .75 .65
80263 Ophthalmology-No Surgery 0.2 .75 .65
80235 Physiatry and Physical Medicine 0.2 75 .65
80249 Psychiatry . 0.3 1.00 .65
80250, . Psychoanalysis - 0.0 1,00 " .85
80251 Psychosomatic Medicine 0.0 1.00 - .65
80266 Pathology-No Surgery 0.5 1.00 *;65
80261 Neurclogy-No Surgery 0.8 1.00 1.20
80253 Radiology-Diagnostic-No Surgery 0.5 1,20 1.80
80280 Radiology-Diagnostic-Minor Surgery 0.1 2.10 2.80
80145 Surgery-Urology : 3.0 3.00 - 3.60
80155 Surgery-Plastic-Otorhinolaryngology 1.5 6.00 5.00
80156 Surgery-Plastic-N.0.C. - 2.5 6.00 5.00
80141 Surgery-Cardiac 0.0 5.00 6.50
80150 Surgery-Cardiovascular 0.0 6.00 §.50
80153 Surgery-Obstetrics/Gynecology 8.0 . 9.00 12,00 -
80168 Surgery-Obstetrics . 0.1 9.00 12.00

All Other 82.3
.100.0%
Effect: +2.8%
Current Average Relativity: 2.15
Projected Average Relativity: 2.21
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I am pleased to present our views on taxation of the
property/casualty insurance industry. We, at the General
Accounting Office, have had an active interect in this area for
the past 6 vears. In 1981 we submitted a report to the Congress
on taxation of life insurance companies. Earlier in 1985 we
issued to the Senate Finance Committee a repor: on taxation of
the property/casualty insurance industry. Today, 1 will focus
on the latter.

Mr. Chairman, we believe that the Congress should reexamine
several aspects of the tax code dealing with property/casualty
insurance companies. These aspects include tne deduction for
loss reserves, the deduction for acguisition expenses, and the
protection against loss account. Before explaining why we
believe certain parts of the tax code should be reexamined, I
would like to provide some background information on property
and casualty insurance company pricing strategies, a financial
overview of the industry, and the impact on the industry of
certain current tax provisions.

PROPERTY/CASUALTY COMPANY PRICING STRATEGIES

A property/casualty company derives its income from ander-
writing gains (the excess of premiums over claims and expenses)

and investment gains. Because of investment gains, a property/

casualty company can still have net income even though its pre-

miums alone are not large enough to cover claims and expenses.
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Thus, even though a company has a ratio of claims and expenses
to premiums in excess of 100 percent, whican rnormally would indi-
cate the company had suffered an operating loss, it may well
have a positive net income.

The ability to offset underwriting and investmen: income
has played an important role in a company's pricing strategy--
that is, the amount of premiums it charges for the lines of
insurance that it offers. For a number of years the companies
have been willing to charge lower premiums to compete for cer-
tain insurance lines, even though they will have ratios of
claims and expenses to premiums in excess of 100 percent, (For
example, in scme major lines of business, such as medical mal-
practice and other liability, these ratios have been more than
150 percent.} The companies expect to make up the premium
shortfall through investment income. Through the incremental
volume of premiums resulting from this pricing approach, compa-
nies are able to generate a larger amount of net cash flow which
they can then invest to earn additional investment income. For
instance, in 1983 when the industry had a combined ratio of
claims and expenses to premiums of about 112%, which produced an
underwriting loss of about $11 billion dollars, it still had a
net gain of about $9 billion and generated a total of about
$12.1 billicn in net cash flow, as reported by Best's Management
Reports.

While in past years investment gains have exceeded under-
writing losses by a fairly wide margin, in more recent years the

gap has narrowed. For example, in 1984, underwriting losses for




tne industry were $20.5 pillion, while investment income and

ized capital gains were $20.8 billion. As the margin has
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narrowed, many companies have reacted by raising premiums,
Given this, 1t does not seem unrezsonable to expect the gap to
widen again as companies within tne industry implement new
pricing strategles.

FINANCIAL OVERVIEW OF THE PROPERTY/CASUALTY INDUSTRY

we developed a financial overview of the property/casuaity
insurance industry by studying financial data for stock and
mutual companies for the 10-year period 1974 through 1883. We

obtained these data from Best's Aagregates and Averaces. While

Bests' reports omit figures for many small and/or new companies,
we believe that the data are sufficiently representative of the
cverall financial results of the property/casualty industry.

Iin tables 1 through 5 we show sources of income, broken out
bv underwriting gains, investment gains, and total gains. We
also show disposition of income, broken out by the increase in
surplus, dividends to stockholders, and the combined total.
Federal income taxes are also shown.

We show in table 1 that, while property/casualty companies
had about $28 billion in underwriting losses from 1974 through
1983, they had about $1C0 billion in investment gains during
this period, resulting in a total gain of about $72 billion for
those years. From 1974 through 1983, property/casualty compa-

nies paid $1.3 billion in federal income taxes, an amount egual

~

to about 2 percent of the industry's total gains for the periv




Table 1

All P/C Companies - Consolidated

1974 througr 1963
(in billions of uolilars)

X Federal
Uncerwriting Investment Total income

gains gains gains tax

{528.4)2 $100.7D $72.3¢ s§1,3d

Percertage of
federal income
tax to

1.8

@positive gains in 1977 78, 78, negative in other years.
Pyegative gain in 1974; positive in other years.
CNegative total in 1974; positive in other years.

8Negative taxes in 1874-75; 1982-8B3; positive in other years.
Table 2 shows that about $44 billion of property/casualty

companies' income from 1974 through 1983 went to an increase in

surplus, and about §17 billion to stockholders in the form of

dividends. These two items totaled about S$61 billion, and the

$1.3 billion paid in federal income tax during this time egual 2

percent of this total,.

Table 2

All P/C Companies - Consolidated Basis

1874 through 1983
(in billions of aollars)

Federal

Increase in Dividends to income
surplus stockholders Total tax
544,32 $17.0 $61.32 $1.3

8Negative in 1974; positive in other years.

Percentage of

federal income

tax to total

2.1

The figures in tables 1 and 2 refer to mutual and stock

companies combined.

Since only stock companies give dividends

tc stockholders, we developed table 3 to show some ratios solely

for stock companies.
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we show in table 2 that from 1974 through 1982, stock com~

panies had total gains of

L1
wn

9 billion and, as we previously men—
tioned, distribut=d about $17 »illion to stockholders as divi—
dends. During this period, stock companies paid $200 million in

federal income taxes, an amount egual to 0.3% of their total

gains and to 1.2% of their dividends paid.

Table 3

Stock Companies
1874 through 1983
(in billions of dollars)

Percentage of

Percentage federal
of federal income tax
Dividends Federal income tax to dividends
Total to income to total to stock—
gains stockholders tax gains holders
$59.¢ $17.0 $0.2 .3 1.2

We also wanted to see how the 20 largest companies compared
with the other companies. Tables 4 and 5 provide results

separately for stock and mutual companies.
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Tapie 4

Stock Companies
1974 tarouagn 1983
{ir. billione of aol.iarz)

Percentage of

Total Federal federal income tax
aalins income %tax to _total agains
20 largest
companies $19.8 {$1.0) (5.1)
All other
companies 39.2 1.2 3.1
All companies 59.0 0.2 0.3
Table 5

Mutual Companies
1874 throuah 1983
(in billions of dollars)

Percentage of

Total Federal federal income tax
gains income tax to total gains
20 largest
companies $17.2 $0.9 5.2
311 other
companies 5.6 0.4 7.1
All companies 22.8 1.3 5.7

Tables 1 througﬁ 5 have shown that from 1874 through 1983
the industry as a whole, in spite of its underwriting losses,
had positive net gains yet paid a small percentage of these
gains, 1.8 percent, in federal income taxes. For stock compa-
nies, the percentages of taxes paid were lower than for mutual
companies-~0.3 percent for stock companies and 5.7 percent for

mutual companies.

o




For large comoaniecs, the percentages of federal income taxes
paid were lower than for smaller companies. For stocks, the 20
largest companies had an income tax rate of -5.1 percent as com-
pared with 2.1 percent for the smaller companies. For mutualz,
the 20 largest compani=2s paid 5.2 percent as compared wizh 7.1
percent for the smaller companies.

As previously mertioned, tables 1 through & each covexr the
10-vear period ending in 1983. Information is not yet available
for updeting all of the tables through 1984. However, prelimi-
nary information shows that the property/casualty companies had
a record underwriting loss in 1964 and, as we indicated, invest-
ment gains (including capital gains) were approximately egual to
the underwriting losses.

Using data from our table 1 and from the preliminary infor-
mation that has been published for 1984, we constructed table 6

to cover the 10-year period 1975 through 13984.

Table 6

All P/C Companies - Consolidated Basis
1875 through 1984
{in billions of dollars)

Percentage of

Federal federal income
Underwriting Investment Total income tax to
gains cains gains tax total gains
{$47.0) $1i19.1 $72.1 ($0.063) (0.1%)

These figures show that from 1973 through 1984 the investment

gains exceeded the underwriting losses by over $72 billien while

taxes were a negative $63 million, a rate of -0.1% of the total

gains.




IMPACT OF CURRENT TAX PROVISIONE

Our analysis of the foregcing financial data gives insignazc
into how current tax policy affects the properzy/casualty insur-
ance industry. As a result of certain tax advantages, many
property/casualty companies have not paid federazl income taxes
fer a number of years, and, in fact, have gualified for refunds
or the ability to carry back or carry forward losses for tax
purposes. In addition to the tax deferrals resulting from the
treatment of loss reserves, the treatment of acguisition
expenzes, and the protection against loss account, property/
casualty companies can also use tax provisions available to

other taxpayers. These include excluding interest income from

tax-exempt securities and deducting eighty~five percent of the

dividends received from domestic corporations, Between 1275 and

1382, about 40 percent of the gross irvestment income of all
property/casualty companies was tax-exemp:t invesiment income.
The dividends received deduction during this period represented

anout 20 percent of the gross income of the companies.

While we presented ané discusseZ =rnesz £zCus in our report,

we did not recommend any cnanges i ise &pplicztion of the

exclusion of tax exempt interest cr =nz iividend received deduc-

}=

tion to property/casualty companies. We limited our stady t©O
those provisions of the tax coe which appiied only =0

property/casualty companies.




We indicated in our repor:t on the taxation of the property/
casualty insurance indusgtry that the Congress should reexamine
three aresas of the tax code.

These areas are

-~the deduction currently allowed for loss reserves:

~~the practice of currently deducting all of the expenses
associzted with the sale and renewazl of insurance
policies; and

--the protection agains= loss account, which defers a por-

tion of a mutual company's incor.e to provide a cushion
for catastrophic loss.

Dur conclusions and recommendatiosn: 1n each of tne three
areas were as follows:

First, we concliutded that the pressnt -ractice of deducting
in the tax year the full (undiscounted: arosant of future esti-
mated settlement costs overstates the loss :eserve deduction.
Since the assets underlying loss reser -es ave invested pending
final sectzlement of claims, the firm actually needs to set aside
only that amcunt which. tozether with subsequent investment
earnings, wotld egual e: ected subseguen: claims. We suggested
that t=:e= "caz.2.;S conei :r amending the tax ccde to provide that
for tax pirpuses loss reserves be disccunted in calculating the
loss reserve deduction. We further stated that the discount

rate should be based on a rcving average of each company's

pre-tax net return on its investment portfolio.

w




erve levels at several dis-

w

We estimated discount=d loss re
count rates for 1980-82 (holding all other factors constant) and

the additional tax liability thatz would have resulted. The

¥

tigher the discount rate used, the greater the reduction in the

~

loss reserve deduction and the grsater the increase in tax lia-
bility. If & hypothetical discount rate f 7 percent hac been
used by all companies in 1982, the deduction taken would have
been reduced by about $1.3 billion, 2nd tax liabilities would

have been greater by about $613 million.

Second, we concluded that the present treatment of acgquisi-
tion expenses fails to match expenses and revenues. Currently,
the tax code permits all acguisition expenses %o be deducted
immediately, even though the premiums associated with these
expenses are s,read over the life of the contract. 1In this case
we suggééted that the Congress consider amending the tax code to
provide that asguisition costs be allocated over the life of

related contracts so that these costs are matched with premium

payments generated b, the contracts.

If acquisition expenses were allocated when revenue is

recognized, then taxable income would increase. We estimated

the additional tax liability that would have accrued for the

years 1980-82 if this change had been made and everything else

had remained the same., Based on these assumptions, the addi-

+ional tax liabilities would have been approximately $164

million in 1982,

10




We must menzion thét for poin the changes in tne tag code
the Treasury in 1982 woulid have received only & portion of these
amounts in add:izivnal cuxrant taxes. Some companies were Show-
ing losses for tax purposes. Furcaermore, companies might shel-
ter more of thelr iavestment income and thereby mitigates any
increases in taxes. This could be done through increasing their
noldings of tax—-exempt securities or equity securities of
domestic corporations.

Third, we concluded that the protection against loss
account may not protect mutual companies against catastrophic
losses because the money in the account is not earmarked for
that purpose. Thus, if a catastrophic loss were to occur, the
account does not necessarily ensure the company's ability to
satisfy its contract obligations. 1In this case, we recommended
that the Congress consider whether or not this special tax pref~

erence for mutual property/cas:zalty insurance companies should
be retained in its present form.

CONCLUSION

In conclusion, Mr. Chairman, the financial information we

have presented indicates that t:ne property/casualty insurance
industry has paid a relatively small share of ite nes income in

federal income taxes in recent years. While we are not in a

position to comment on what might be an appropriate federal tax

burden for the industry, we do believe thaz the Congress should

consider amending the tax code along the lines suggested in our

..
oy




gporz. In our view, the changes wculd result in a better match

4
of the 1industry's rezvenues and expenses and represant a more
rational approach to 1%s taxation.

This concludes my prepared romarkes.
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Dmnibus Reinsurance Act of 1985

PROBLEM: Many insureds are facing crises imn availability and
affordability of liability insurance. States, municipalities,
environmental concerns, product manufacturers and medical
professiorals are among the hardest hit. Most day care
centers and nurse—midwives cannot finc coverage and i+ they
are lucky enough to do sc, the cost is prohibitive.

The twin crises of availability and affordability of
liability insurance may force manufacturers and service
providers out of the normal course of their business. 'If day
care centers close, some families with marginal incomes might
lose their homes as well as a second paycheck. lLower cost,
high quality care birthing centers may be forced to close, as
indeed some have. Products which are safe and beneficial
might be kept from markets and physicians or surgeons may
quit practice because of unavailable or unaffordable
liability insurance. Society cannot function properly when
its commerce is so disrupted.

SOLUTION: A federally sponsored reinsurance program to ease
availability and affordability of liability insurance in
distressed lines of property/casualty insurance. -

PRECEDENT: In the late 60°'s the federal government set up a
riot reinsurance program. The federal government agreed to
reinsure carriers for the specific peril of concern (riot) 1in
exchange for their forming . pools to assure full coverage '
(including fire, liability, etc.) in distressed areas. The
federal government collected reinsurance premiums (and made
$1725 million) and also required insurers to impose certain
csafety requirements upon risks they undertook. (See, 12 USC
1749bbb, 42 USC 4011 (1968)). '

IMPLEMENTATION: ‘Legislation would have to be passed to give
some federal agency stand-by authority to declare certain
lines of property/casualty insurance "distressed"” and
eligible for reinsurance from the federal program. The
“"dictressed"” determination would have to be made upon
application or at the agency’'s discretion. Initial funding
would be from borrowing authority from the Treasury, later
paid back through the cellection of reinsurance premiums and
a surcharge upon all property/casualty premiums paid. A ’
surcharge of .25 percent upon all premiums paid would

. generate about £300 milliorn per year and with interest would
make almost 6 billion available to reinsure distressed lines
at the bottom of the next underwriting cycle.

ODUTCOME: Distressed lines of property/casualty insurance will
be stabilized against the vagaries of the underwriting cycle.
Reasonably safe risks like most day care centers and nurse-
midwives will be able to obtain essential insurance. Scciety
will not be faced with the lack of products or services
because of unavailable or unaffordable insurance.

Sfr2-13/95 S A 7 X /X
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DHNIBUS‘REINSURANCE ACT OF 1985

Section —-[1l]-(a) Within 30 days after the receipt of an
application by any manufacturer, service provider or any
group or association representing such manufacturers or
service providers, the Commission shall conduct a hearing on
the reasonable availability and affordability of adeguate
commercial general liability insurance and other lines of
insurance for that manufacturer or service provider or the
members of any group or association of manufacturers or
service providers. .

. : (b) The Commission may in its discretion hold
hearings to investigate the reasonable availability or
affordability of commercial general liability insurance and
other such lines of insurance as from time to time become
unavailable or unaffordable thereby threatening the health,
wel fare or commerce of the United States and the various
states by making some manufactured good or provided service
unavailable or available only at an unreasonable cost.

. (c) Within 30 days after the hearing required
under subsection (a) or conducted under subsection (b) the
Commission shall determine in writing, based upon the record
of the hearing conducted pursuant to subsection (a) or (b),
whether the insurance described in subsection (a) or (b) is ,
and will be, reasonably available or affordable to affected
manufacturers, service providers or the members of any group
or association representing manufacturers or service
providers to cover anticipated claims. Such determination,
and the basis therefore, shall be published in the Federal

'Register.

’ (d) (1) If the Commission. determines at any time

that: ‘ ’ .

(A) the insurance described in subsection (a)
or (b) is not available or reasonably affordable from the
private sector to applicants under subsection (a) or the
affected parties described pursuant to subsection (b) to
cover anticipated claims; . . '

(B) in order for an applicant under subsection
(a) or affected party described pursuant to supsection (b) to
have regulér opératiéns im the United States, assistance
under any of the programs authorized under sections [2] or
{3] is necessary; and ; -

(C) the availability of such goods or services
from that applicant under subsection (a) or affected party
under subsection (b) is essential to promote the public-
health, welfare or the general commerce of the United States,
the Commission is authorized to implement the insurance pcol

‘described in section-[2]- and the reinsurance coverage

_ described in section-[3]1— with. respect to such gocds or
services. If at any time the Commission determines that one
or both of the programs provided for in section =[21- or =
[31- reasonably assures the availability or affordability of
such goods or services in the United States, the Commission
may implement the operation of the programs described ‘
therein.



(2) to-further the purposes of this act and in
‘recognition of the critical situation facing both day care
centers in insuring for the specific peril of child abuse and
nurse—-midwives in obtaining medical malpractice insurance,
the Gongress makes the necessary determination for the
Commission to implement section [2],[3] or both and any other
pertinent section under this title for these affected
parties. Affected party ®ligibility under section [131{(d)(2)
shall not be subject to review by the Commission until 90
days after the enactment of this title.

‘ () To the extent feasible, the programs
provided for under this title shall be 1mp1emented in a
manner to insure that:

(A) such programs will not act as a
"disincentive to improvements in product safety or safe
service delivery, and shall operate to promote product safety.
and safe service delivery through the establishment of models
for risk management as may be agreed upon by the Commission,.
the insurers and the insureds as a prerequisite for
eligibility for any of the programs under this title.

. ) (B) each manufacturer or service provider which
benefits from such programs will agree that such goods or
services shall remain available to the public during the
period in which such product manufacturer or service provider
or the insurer of such product manufacturer or service
" provider participates in such programs.

(C) each insurer which bene41t5 from such
programs will agree that such insurance as is written during
the period in which such insurer or its insured product
manufacturer or service provider participates in such
programs shall have premiums which are based upon an
experience rate. '

Section-[2]-(a) After making findings under section [13, the
Commission shall encourage and otherwise assist any insurance
companies which meet the requirements of subsection (c) and
any others set out in this title to form, or otherwise join
together in insurance pools for the purpose of assuming, on
- such terms and conditions as may be agreed upon, such
financial responsibility as will enable such companies and
other insurers, with federal financial and other assistance
under this title, to assume a reasonable portion of
responsibility for the adjustment and payment of claims
arising from product or service induced dnjuries,
disabilities, illnesses and deaths. .

(b) Funds from such insurance pocls shall be
available only to pay claims resulting from product or
‘service related actions in excess of such amounts as are
" established each year by the Commission. The Commission may
establish differing amounts for each manfacturer or service
provider or insurer and each good or service based upon the
needs of the manufacturer or service provider or insurer and
other relevant factors.

(c) any insurer licensed to operate as such by.
any state, territory or possession of the United States shall




be eligible for participation in such insurance pools.

(d) Such insurance pools may be funded by
premiums paid by manufacturers or service providers to
insurers approved by the Commission. If the Commission finds,
after notice and public hearing, that the premiums charged by
such insurance pools make the insurance from such insurance
‘pool unavailable for manufacturers or service providers, the
Commission may amend the terms and conditions of reinsurance
under this title to lower premiums to be paid by such
manufacturers or service providers.

Section [3J(a) In order to further the purposes of this
title, the Commission may take such action as may be
necessary toc make available,to the insurance pools formed or
otherwise created under section (23], reinsurance coverage
under this section to any insurer or pool for losses assumed
by such insurers or pools in accordance with the agreements
entered into under subsection (b). )

(b) (1) Following the date of enactment of this
title, the Commission is authorized to enter into any
contract, agreement, treaty, or any other arrangement with
any insurer or pocl for reinsurance coverage, in
consideration of payment of such premiums, fees or other
charges by insurers or pools which the Commission deems to be
adequate as required under Section-[S]- of this title to
obtain aggregate reinsurance premiums and charges for deposit
in the Omnibus Reinsurance Fund established under Section-[3T3-

in excess of the estimated amount of insured product or
service induced losses in 1985, and thereafter the Commission
may increase or decrease such premiums or charges if it is
found that such action is neccessary or appropriate to carry
out the purposes of this title.

(A) Reinsurance offered under this title shall
reimburse an insurer or pool for its total proved and
approved claims for covered losses resulting from product or
service induced injuries, disabilities, illnesses and deaths .
during the term of the reinsurance
contract, agreement, treaty, or other arrangement, over and

- -above the amount of the insurer ‘s or pool ‘s retention of such

losses as provided in such reinsurance contract, agreement,
treaty, or other arrangement entered into under this section.

(B) Such reinsurance contracts, agreements,
treaties, or other arrangements way be made without regard to
section 3679(a) of the Revised Statutes of the United States
(31 USC é&65(a)), and shall include any terms and conditions
uh;ch the Commission deems necessary to carry out the
-purposes of this title. The terms and conditions of such
.contracts, agreements, treaties, or other arrangements with
insurers or pools, throughout the country, in any one year
shall be uniform: Provided, that where necessary to further
the purposes of this title, pro rata and other such forms of
reinsurance may be included in such terms and conditions.

(C) Such reinsurance shall be provided upon
such terms and conditions , and subject to such deductibles -



and other restrictions and limitations, as the Commission
deems appropriate, but no reinsurance shall be available to a
product manufacturer, service provider, insurer or pool of
insurance which the Commission determines to be uninsurable
or to any product manufacturer, service provider, insurer or
pool of insurance with respect to which reasonable protective
measures to prevent loss, consistent with standards
established by the Commission under section [1J(d) (X)) (A),
have not been adopted. ‘ ‘

(D) Any contract, agreement, treaty, or other
arrangement for reinsurance under this section shall be for a
calendar year.

Section 4(a) The Commission shall take such action as is
necessary or appropriate to make reinsurance available
directly to insurers which participate in pools created. under
this title for that portion of their business which is
related to any distressed line as determined under section
[1](d) which is written and not within a pool created
pursuant to section [2] of this title.

(b) Such reinsurance may be made pursuant to
‘contract, agreement, treaty, or other arrangement, and
pursuant to such regulations as may be reasonably prescrxbed
by the Commzs;xon. :

Sectzon S(a) To carry out the programs authorized under this
title, the Commission may establish in the Treasury of the
United States an Omnibus Reinsurance Fund which shall be
available without fiscal year limitations——
) (1) to pay reinsurance claims under the
reinsurance coverage provided under section [3J; and

(2) to pay reinsurance claims under section [41;
and : '
(3 to pay such administrative expenses as may be
necessary or approprxate to carry out the purposes of this
t1t1e, ‘and

(4) to repay to the Secretary of the Treasury such
sums , 1nc1ud1ng interest thereon, as may be borrowed from him
for purposes of such programs under section [S3(b).

(b) The reinsurance fund under this section may be

financed by: !

' (1) such amounts as may from ¢ime to time be
advanced to the fund from the general fund of the. Treasury in
order to maintain the <€und 1n an operat1ve condxtxon adequate
to meet its liabilities; and °
* (2) premiums, fees, or other such charges which
may be collected in connection with the reinsurance coverage
provided under section [3]; and

(3) premiums, fees, or other such charges which
may be collected in connection with the reinsurance coverage
provided under section [4]; and - '

{4) such amounts as may be raised by the
establishment of an unzfcrm surcharge upon premlums paid to



property and casualty insurers.

(A) the Treasury shall, no later than 120 days
after the enactment of this title, colle:t a .0023 (.25
percent) surcharge upon all premiums paid to property and
casualty insurers which revenues shall go to maintain the
reinsurance fund created under this section in an operative
condition adequate to meet its liabilities.

(S) interest which may be earned on investments of
the fund; and '

(&) receipts from any other source which may, from
time to time, be credited to the fund.

Section [&J(a) If at any time the Commission makes the
determinations described in section [1J(d), the Commission
may, in carryxng put its responsibilities under th1s title,
utilize—— _

(1) insuran:e companies and other insurers,
insurance agents and brokers , and insurance adjustment
organizations, as fiscal officers of the United States,

: "(2) officers and employees of the Federal Trade
Commission, and such other officers and employees of any
executive agency (as defined in section 105 of title S of the
United States Code) as the Commission and the head of any
such agency may from time to time agree upon, on a
reimbursement or other basis, or

(3) both of the alternatives spe:xfled in
paragraphs (1) and (2), or any combination thereof.

Section [73(a) The Commission may in the interest of
furthering the purposes of this title delegate authority to
administer any portion of this title to other appropriate
officers and emlovees of any executive agency (as defined in
section 105 of title S of the United States Code) as the
Commission and the head of any such .agency may from time to
time agree: Provided that any action taken by any such agency
officer or employee shall not be inconsistent with any '
portzon of this title.

{b) (1) The Commission through its Bureau of
Competztxon shall periodically review ®ach plan under this
title and the methods and practices by which such plan is
actually being carried out in order. to—

{A) Assure .that such plan is effectively
making commercial general liability and other essential lines
of liability insurance readily available to such product
manufacturers and service providers as is intended and is
otherwise carrying out the purposes of this title, and in
‘order to identify any aspects of the operation or
.administration of such plan which may require revision,
modification , or other action to carry out such purposes.

. (B) Report to the Congress at least once

a year the findings of any such investigation under
subsection b(1)(A), or from time to time as may be reguested
by the Congress to report on the current status of all
programs under this title.



Section [Bl(a) Within 90 days after the enactment of this
title and before implementation of the programs contained
therein for the benefit of any applicant, affected party ,
insurer or pool of insurance, the Commission shall prepare
and transmit a report to the Congress which shall-——

’ (1) indicate the nature and extent of
anticipated use of the insurance industry in the delivery
under this title of reinsurance to product manufacturers,
service providers, insurers, and pools of insurance.

(2) identify anticipated costs of provision of
such reinsurance to product manufacturers, service providers,
insurers, and pools of insurance under this title.

(3) identify any potential applicant which has
made query to the Commission about such programs as have been
authorized under this title and, in the case of affected
parties, those which preliminarily might benefit from
participation under the programs authorized under this txtle.

Section [91(a) The Commiésioh, or any agehcy officer or
employees which administer portions of this title as
authorized under section [&] and [7], in & suit brought in
the appropriate United States district court, shall be
entitled to recover from any insurer the amount of any unpaid
premiums lawfully payable by such insurer to the Commission
or its delegated agent.

(b) No action or pro:eedxng brought under this
section may be brought for any amount in excess of that
lawfully payable by any insurer to the Commission or its
delegated agent and any such action shall be brought within
five years of when the right to such payment accrued, except
where any false or fraudulent conduct warrants, the claim
shall not be deemed to have accrued until its discovery.

(c) Any recovery had pursuant to any action or
proceeding under this section shall be deposited to the
credit of the reinsurance fund created under this title.



LANDSMAN & LASTER

1503 21sT STREET, N.W. ) ) JOHN L. LASTER
WASKHINGTON, D.C. 20036 RON M. LANDSMAN

(202) 331-0800 '
Augpstel4, 1985

Hon. Rick Rule

Acting Assistant Attorney General
Antitrust Division

United States Department of Justice
Tenth and Constitution Avenues, N.W.
Washington, D.C. 20530

Dear Mr. Rule: .

I am writing on behalf of the National Insurance Consumer
Organization to bring to your attention evidence of concerted
anticompetitive conduct within ‘the property casualty insurance
industry that is not exempt under the‘McCarran—Perguson Act.-

The industry is now 901ng through one of 1its periodic
_capacity scares. As in previous incidents, the public suffers
severe and economlcally debilitating dislocations. After a period
of glut, when premiums drop to a fraction of their prior fixed-
price levels, underwrltlng tightens like a vise and important major
manufacturlng and service industries find themselves unable to
purchase insurance protectzon at any price from any company.

: To be sure, much of this pattern may reflect nothlng more
than the operation of the business cycle in an industry not under
reasonable and effec:1ve regulatory oversight at the national
level. The extremely aggressive price competition in commercial
property/casualty  lines in the 1late 1970s, 'and perhaps the
subsequent price increases as well, appears to reflect such market
forces. Some of the industry's responses may also reflect the
mindless herd instinct which so distinctively. marks the insurance
industry. This is perhaps to be expected in an industry with a
long history of price-fixing and other cooperative anticompetitive
.arrangements under state regulation that £from the consumers'
perspective ranges from lax to impotent, but so be it. :

But the response of the industry to recent developments in
their customer industries == and the statements of industry leaders
explaining their conduct =- suggest -that something more is
occurring. S

- Spokesmen for the reinsurance industry have told state
regulators that they plan to withdraw en masse if they == the
regulators -- do not approve new insurance policy forms jointly
developed by the reinsurers. and the industry. price-fixing agency
(Insurance Services Office, Inc.). These new polzcy fcrns severely

F/2- /3/2.: {/ ﬂ‘z’"ﬁ_
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Mr. Rick Rule
August. 14, 188B5
Page Two

narrow the protection provided to the insurers' commercial
customers, changes about which they are, to say the least,
extremely unhappy. See Attachment A. Along the same lines, a
well-known insurance company executive has Jjustified the mass
departure of insu_-ers from medical, toxic waste, and directors' and
officers’ liability lines by ™"the social good"” in "let{ting] the
pressures build in the courts and the state legislatures®™ to change
laws respecting their customers’® —-- and the insurers' -~ liability.
See Attachment B.

There is, finally, irrational market conduct that goes
beyond even this industry's herd instinct. They have withdrawn
from iines for risks with experience ranging from good to excellent
and which even the insurers admit could and should be written. See
) Attachment C.

. Boycotts to force action by state and federal officials, be
they judges, legislators, or regulators, are illegal. The
McCarran-Ferguson Act specifically does not exempt boycotts from
federal antitrust enforcement. In St. Paul Fire and Marine
Insurance Co. v. Barry, 438 U.S. 531 (1978), the Supreme Court held
that the term boycott was broadly applicable to joint action to
deny coverage to customers. Nor is there protection to be had
under any of the familiar non-statutory exemptions. The
Noerr-Pennington doctrine does not exempt "an express or implied
agreement ... that the participants will Jjointly give up their
trade freedom, or help one another to take away the trade freedom
of others through ... boycotts ... ." Eastern Railroad Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136 (1961).
And Parker v. Brown, 317 U.S. 341 (1843}, does not exempt joint
product-fixing absent state statutes authorizing such joint action.
The debates on the McCarran-Ferguson Act reflect absoclutely no
consideration of agreements respecting products, and the state lavs
enacted in response to it by and large Go not adopt such joint
action as state policy. Southern Motor Carriers Rate Conference v.
United States, ~=-- U.S. -~—, 53 U.S.L.W. 4412 (March 27, 1985).

Property/casualty insurance industry conduct, as explained

by industry leaders themselves, may be but a prelude to a larger

i campaign to force major industries, from the chemical and drug

manufacturers to physicians and others, to bend to the interests

and will of insurers. If their means include non-exempt Jjoint

anticompetitive action, -however, then you may hold the key to

important public protection. I urge you te investigate to
ascertain whether the federal antitrust laws are being violated.

Yours truly,
—
7
/ﬁﬂA . . SN
Ron M. Land&man

R S
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~ Insurers Told: Exit Some Lines -

By JAMES NOLAN
. Journs! of Commerce Sistt
WOODBRIDGE, NJ. — The in-
surance industry should quit cover-
ing doctors, chemi

and corporate officers and directors,
Aﬁ'&a:oner the industry quits

such lines of business, the sooner it -
will free itself from its bondage to 2 -

court system “that has run amok.” .

This was the message delivered
to a meeting of actuaries here Mon-
day by Jobn J. Byrne, chairman and
chief executive officer -of Geico
Corp., the Washington-based person-
al lines insurance company.- *

Mr. Byrne said that the single
thread running through such lines of
business for underwriters was that
‘they have fallen under the my'oi
the courts. ) :

“There will be no problem. with
insuring homeowners or autos in the

coming vears,” be said. “But anyone

" who puts his private capital behind
> lines such as malpractice is putting

himself in the hands of a zany judge -

or jury out in' California. To my
mind, he is absolutely stupid™ .

~ Mr. Byrne’s comments came ‘in
the midst of a discussion at a-meet.

ing of the Casualty Actuaries of New

York about what kinds of insurance -
products might be available in the

future. o
" The touchstone for

was a presentation by the Insurance
Services Office Inc., an industry-rat-
ing and data-gathering ‘service. The
ISO estimates that in the x:extL few

LI 4

" ers ability to cover

*‘Anyone who puts his
private capital behind
-lines such as-malpractice .
is putting himself in the

hands of a zany judge or

jury out in California.’.

" years' the insurance industry will
suffer a $62 billion shortfall in ca-
pacity. This means that te
America will not be able == buy all
the insurance it-peeds because insur-
* short by that amount.  -..° |
Mr. Bvrne gaid the industry was

COurt IRVEFpPWCINGRS. Tt will Bbe Best
Eoce (a1 e e & ot ane T

the insurance ustry bduat ior socCi-
ety as a whole
Wi

pressures for

aw_and let the
orTn ‘1o the

- . He said -he saw liftle hope for

" reform in such things as the federal

progtam for Superfund, a toxic
waste cleanup measure. He said the

" vast amount of money thus far spent

‘by Superfund was to “educate law-
yers on how to ‘refine their suits
.brought on the part of plaintiffs

-~ “Anybody who Jeaves his private -

o radeli SOdwl L oS s BN s Pt e s e oo

-

capital where the courts can grab it

bas pot done the right thing for his
+ owpers,” Mr. Byrne said i

On a related score, Thomas A
Greene, president of his reinsurance
brokerage firm in New York, said
that still more pressure would be
~brought .to bear on the American
property and casualty industry by
underwriters at Lloyd's of London.
Mr. Greene said “that beginning in
1586, Lioyd's-syndicates would “sim-
:ply bot write reinsurance for the

American casualty industry, espe-
. -clally in the lines mentioned by Mr.
+Byrpe.” He said further that reinsgr.

-ance underwriters would virtually -
dictate to the ISO about a proposed
-comsmercial general liability form.

He said the domestic reinsurance in-

dustry will not write treaties unless

the industry adopts the pew CGL
form. ot :

"As to' the stability of the inmsur-

ance companies suffering through
this trying period, at least cge of the
actuaries said that current measures
-of company solveacy used by the
National Association of Insurance
Cotmissioners were less than ade-
quate. ST
Kevio M. Ryan of the Natiopal
Council of Compensation Insurapce
urged the actuaries to mode! indus-
try solveacy judgments on a study’
. done by the Aetna Life & Casualtv
Co. a few years ago. * -

Aetna studied the fina cial data
of companies that had actually
failed and the resultant ratios were
[absolutely realistic” Mr. Ryan said.

R e . -




EPA Chicf Deems 1t Necessary

To

$
S

By LEAH R. YOUNG

Journyt of Conwreices SixN
WASHINGTON — The Environ-
mental Protection Agency muet
keep the authority allov.ing it a wide
choltce ‘of whom to sve for cleaning

up toxle waste sites, Admini

Leewl'\‘il.lnnmas said. strator

e acknowledging th
market for all kinds gl anvlr::mte’::
tal insurance fs drying up, Mr,
Thomas insisted in an irferview that
the EPA cannot give np the “slirict,
joint and scveral Hability™ powers
that courts have given it.

’n_ve insurance industry has been
arguing that it cannot insure and
collect premtums from individual
companles when a court can require
one or a few companies {0 pay all
the costs of cleaning up a site. ‘

That s especially frue, insurers
add, when many of the policles being
interpreted by ztale courts never
were intended to pay for hazardous
waste cleanup. .

But Mr. Thomas pointed out that
he is rexpr nsible for gelling such
sites cleaned up while ensuring te
the extent po:-ibhle that the polinter
not the federal goverm: at, bears
the costs.

The insnrance industry would like
to divide liability so that its clients
are held responsib’e only for thei,
share of damage, but the EPA finds
that in most Superfund waste clean-
up siles substances are mixed and

records are poor.

When the EPA tried to apportion

Keep T

responsibilily — an approach that is
surfacing again among some con-
gressmen at the behest of the insur-
ance industry — it became “just as
controversial among the private
parties as ulflization of joint and
several” liahllity, Mr. Thomas sald.

The EPA tried to base responsi-
bility on the volume of wasle, he
<aid, but (he companies felt into long
iebales over whose waste was more
inxic.

Nowever, as adamant ss he [s
that stricl, joint and several liability
must be part of any Superfund pro-
gram, Mr. Thomas opposes atlempts
by House Energy and Commierce
Subcommittee Chairman James Flo-
rio, D-N.J, to write it into the pend-
fng Superfund bill.

“We don't think it should be spe-
+fically ynandated,” Mr. Thomas
said. “Trying to get language [n the
stztute has the potential of opening
up the whole Issue again to litiga-
tion.”

But Rep. Florio argues that while
he is "heartened™ by the district
court rulings to date, “this principle
could be gutted by a specific district
court or by the Justice Department.”

He wanis to make sure that in-
dustry canpol convince the adminis-

tration to abandon this unwritten in-
turpretation,

Rep. Florio lost 3 battle in his
sgbcommittee on the issve to 2
group headed by Fnergy and Com-
nerce Committee Chairman John
Dingelt, D-Mich,

In spite of th, sctback, Rep. Flo-
rio has vowed o continue his fight
on the Issue, and for ofher provisions
the subcommitiee rejecfed, in the
foll committee and on the House
foor.

yxic Liability I’

S

is rejectinn in subcommiltee it
no reason for rejoicing by the insur-
ance industry. Many who opposed
Rep. Florio support the views ol Mr.
Thomas.

Rep. Jim Slattery, D-Kan,, ex-
plained that injecling joint and sev-
eral Yiability inte the legislation
could Jead ¢o a situntion in which the
provision was either stricken or Titi-
bustered in the Senate.

That would create legisiative his-
tory that might convince state
courls that such liability is not part
of Superfund.

While Mr. Thomas is determined
to keop joint snd several liability in
spite of evidence of growing insor-
ance problems, Mr. Thomas does not
have any recommendations to allevi-
ate the burden on the insurance in-
dustry.

He pointed out that a lot of the
problems are not related just to Su-
perfund, but rather to the general
economlic situation In the property-
casnally inswrance industry.

He noted that the European reio-
surance market §s drying up for en-
vironmental policies. There has been
poor experience with asbestos, and a
general desire to “establish a less
risky base of insurance.”

Under h
said, he has been

the insvrance induslr¥ any_assur-
ances thal_particular steps taken on

ihe Tcderal level will result in a re- °

Iwum-inm
spokesmen will only say thal il same
ﬂm_wm_mun-'lhm—‘u

_chance we wonl gel hack In the -
market ” Mz Thamas s3id.
! 1t is possible that there is 2 need

for federa! involvement in the envi-
ronmental liability ficld, but the de-
hate has nof reached the peint where
he thinke he can draw any conclu-

OWCTI'S

In tne meantme, EPA recagnizes
that many hazard: s waste sitr< he-
ing licensed under the Nesource on-

. servation and Recovery Act may net
,prove [finanrial responsibihiy on
Nov. 8 as required.

Without insvrance, somne fa.:
may use their own net worth, My,
Thomas said, but others may just he
forced oul ol business.

Fewer lzcilities will reguire vom-
paries that are generating wastes (o
tnodify (heir procedurcs fo nciner-
ate or otherwise minimize woste
(hat until now was chraper lo send
to land disposal facilities.

11 is too soon {o anafyze the im-
pact of this scenario, he said, in light
of (he congressienal decision (o on-
coyrage companiet o move away
from land disposal.

The only (hing he Is at all sure of
now is that solving the problems of
Insurtng hazardous waste facilities
would nol solve the enlire insurance
dilemma.

The Hon ¢ subcommittee did vote
against one provision that disturbed
the insurance industry. Congressmen
rrjected an amendment to permil
citizens to sue private parlies if they
perceived a dangerous situation be-
ing ignored by the Fnvironmentai
Protection Agency.

Only one Florio amendment was
attached to the Superfund bill that
goes to the full Commerce Commit-
tee.

That provision requests that the
Jouse Ways and Means Commiltee
fevise as part of the taxing <rheme
in jmport fee to reduce the <hare of
general federal revenues envisiened
in the bill from $250 million to $1:0
million.

The idea it to tax impdried feed-
stock derivatives cquaily with do-
mestic fecdslock components in or-
der not to give an advantage te
foreign derivatives.

Mr. Thomas said the administra-
tior stlil opposes new Superfund tax-
es.

ing
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In'surersf Told: Exit Some Lines.

By JAMES NOLAN

Journat of Commerce St
WOODBRIDGE, NJ. — The in-
surance industry should quit cover-

- ing doctors, chemi

and corporate officers and directors.
An‘d"'{ﬁa;ooner the industry quits

. suchlinsofbusines.thesoonerit

will free itself from its bondage to a
court system “that has run amok.” -

" This was the message delivered |

to a meeting of actuaries here Mon-
day by John J. Byrne, chairman and
chief executive officer of Geico
Corp., the Washington-based person-

" Mr. Byrne said that the single
threadmnningthroughsuchlinesof

business for underwriters was that

_they have fallen under the sway of

the courts.

insuring homeowners or autos in the
coming years,” he said. “But anyone
who puts his private capital behind
lines such as malpractice is putting
himself in the hands of a zany judge

‘or jury out in California. To my

mind, be is absolutely stupid” .
Mr. Byrne’s comments came ‘in

the midst of a discussion at a-meet-

ing of the Casualty Actuaries of New

“York about what kinds of insurance
products might be avai_h_ble mt.he

future. . . .
- -The touchstone for the discossion

- wras a presentation by tbe Insurance

Services Office Inc, an industry-rat-

" . ing and data-gathering service. The . - industry. . :
© -~ “Apybody who Jexves his private

1SO estimates that in the ,nextfew

- *Anyone who puts his
private capital behind -
. lines such as malpractice .

is putting himself in the !
hands of a zany judge or
jury out'in California.”

‘years the insurance industry will -

suffer a $62 billion shortfall in ca-
pacity. This means that corporate
Ametiuwﬂlnotbetblcwbuyan
the insurance it-peeds because insur-

" ers ability to eover them will fall
- short by that amount,

Mr. Byrne said the indnstry was
responding to these issues in precise-
ly the right way by refuzing to cover

4 . _ fines of busipess that are hostage to,
«There will be no problem with -

minterprenﬁm“ltwmbe.bst
for the social.good to let society
know that the problem is pot one for
the insurance ind but for soci-
ety as a whole It is right for the

.industry to withdraw and let the
for reform build "in the

eoun:andinthe_sm.e'lep'shmrs,”

_Mr. Byroe

A said.
. He said -he saw little hope for

“peform in such things as tbe federal -
program for. Superfund, a toxic ’

waste cleanup measure. He said the

" wast amount of money thus far spent

by Superfund was to “educate law-
yers on how to ‘refine their suits
broaght on the part of ylaint.iﬁs

capital where the courts can grab it
has pot done the right thing for his

. owpers,” Mr. Byrne said

On a related score 0
Greene,_president of his reinsucapce
brokerzﬁe firm in New York said
t s more pressure would be
~Brought to bear on the Amercan

perty apg casualty ImomSoy DY
'un%erwnEE a0 LIoyds 01 London.
Nr. Greene said Ea:t beginning in
1586, Liovds syndicaies Woulg " Sim-

. -ply DOU Write remnsurapce jor the
T %merxcan Casualty ipdustry, espe-

-&allv ip ihe [ibes menuoped by MI.
+Byrpe.” Be said furiber that rewnsur-

ance un Tl

%’ctate 10 g % agm a proposed
.commercial general Habiaty Torm.

€ 53l 3
dustrv NO. Write treaties uniess
new
form. o .
) —AS to the stability of the lnsur-
ance companies suffering through
this trying period, at least coe of the
actuaries said that current measures
of company solvency used by the
National Association of lnsurance
Commissioners were Jess than ade-
quate. ’ ‘ :
Kevin M Ryan of the National
‘Council of Compensation Insurance .
urged the actuaries to model indus-
try solvency judgments on 2 study

_ dope by the Aetna Life & Casualty

Co. a few vears ago.

" Aetna studied the finaneial data
of companies ttat bad actually
tailed and the resultant ratios were.
absolutely realistic’ Mr. Ryan said.
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In Day-Care
Crisis Cited

Official Criticizes
Insurance Firms

Hv Sandrs Supawars

Woannmgion Prat St Wrger

Maryland bisurance Commussion-
‘er Edward J. Muh! said yesterday
thal “hysteria” had caused msur-
ance companies to discontinue cov-
‘erage of day-care centers and that
Maryland officials had biocked an
‘attempt by one California firm to
. cancel 242 day-care policies.,
* Muh! also said that state officials
- were studying a wide variety of op-
tions, including the creaticn of a
- mutua) bability insurance fund in
Maryland similar to the one created
. in 1974 by the Genera) Assembly to
* help physicians hit by an insurance
malpractice crisis,
. Muh] testified yesterday before
+ the House Select Committee on
* Children, Youth and Families, which
*is holding hearings on the nation-
‘ wide insurance crisis in the day-
- care industry. Muhl, who appeared
" on behall of the Nationzl Associa-
tion of Insurance Commissioners.,
eritized insurance companies for
» wholesale canceliation of day-care
" pohcies, saying the insurance indus-
try was overreacling 1o news ac-
. counts of sexual abuse and court
' suits mvolving some day-care cen-
ters.
Muh} szid a Califorma insurance
. carner canceled policies at 242
: Maryland day-care centers before
they were to expire. He said he re-
- cently ordered that firm to revoke
. the midterm cancellations, although
: he said the company Goes nc! have
to renew the policies.
Muh! sai¢ he was sympathetic to
+ the plight of the insurance industry,
' which nad 1its worsl year ever imn
. 1984. He said the Association of In-
! surance Commissioners expec.s the
+ sndustry to seil $67 bilhon less
\ insurance this year than last year.
: Mubh! said he has signed 20 no-
* tices of insolvency for Marviand
- nsurance firms this year. Those
' firms have gone out of business or
mus: stop writing policies because
! of financial problems. ’
wnsurance ndustry  executives
. testrfied yesterday that the industry
was 10 a slump and urged Congress

DWARD J. M
... tastifies before House commitiee

gress would be forced to get in-
volved if the insurance industry
failed to take immediate action 1o
prevent the closing of thousands of
day-care centers,

Insurance industry representa-
tives have said the financia! siump
was caused by excessively low rates
that companies charged during the
late 1970s, when they were trying
to increase business. They tried to
make up the losses through invest-
ments, but were hurt by falling r-
lerest Tates, according to Marvis A
Walter, senior vice president of In-
surancs Services Offices inc., which
compiles statistics and rate infor-
mation for the industry.

Because of the financial prob-
I:u]ﬁ. “]EQ:QI]C: nmzs Qggan crop-

ing high-risk industries, and they
place lée Blame on IBE Digh sWards
given 1n liaDiily cases.

“The potential for multimillion-
dollar juigments exists even
though no such awarg has yel been

id I 2 Cchild-abuse case, Saic
Eﬁfﬂmusm
or AIG RISk Wianagement Inc., an
[Msurance  Rroup basec 1 INEw
York. "Manyv of us DENéve We are
Living uncer a tort svsiem THATS

moletely out of contro..”

Bot . Robert Hunter, former
head of the Federz! Insurance Ad-
ministration during the Ford and
Carter admimstrauons, said that
the insurance industry is using the
courts “as 2 scapegoat.”

“It’s 2 seli-inflicted problem, and
to take 1t out on day-care centersis
wrong,” said Honter.

’ H

i i
i

Mike Causev is on vaca-
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'f New Policy

By JAMES NOLAN

: Jownat of Commarca Stalt
CHICAGO — The very fate of the
\erican lability Insurance Indus-
hangs on state rcgulatory ap-

wal of new Ilability insurance

ms,
An array of irisurance Industry
. skesmen argued this position in
blic hearings Thursday beéfore a
nel of insurance regulators from
slates.

The Indusiry represeniatives pre- -
~ted_Turther lllae Kmcrican_busl-

ss_and induslry Tn
wid go unprolecled by Wnsura—¢
Jann H H -

gpos%(v! mu;orm commerclal gen-
al liabilily form Jor use by Jan. §,
8.

—

The hearings were organized by -

Minols, New York u1d Texas insur-

ice commissloners after a meeling
{he National Assoclation of Insur-

e Commissioners in Kansas City

+ June, . .

" The commissioners at that {ime
Wid they felt they wanled to hear
om the Industry in a single presen-

iion, rather than taking testimony .

n a stale-by-state basis as Is usvally -

1e case when Insurers seek approv-
| for a new policy form.

IMinols Insirance Director John

" 1. Washburn, chalrman of the regu- .
“wor panel, grouped supporters of

"e new policy In the morning and '

"fternoon session,

Opponents, such as the Risk and
nsurance Management Soclety, the
oice of corporale Insurance buyers,

Byl duborcdio St

were to present thelr case laler in

4he day and continue this morning.

Spcaking In support of the new
policy John C. Morrison, a senlor
vice. president at Cigna Corp,, sald

the use of the new commercial gen-
Covaa. [

t 0.8 Ly tha

Insurance Services Office, an indus-
try pollcy-making group, “will help
to foresiall a very serious threal to-
the financial solvency of some mem-
bers of our industry,

‘Without approval of the new 1SO

. program, there will likely be ‘an un-

acceptable number of Insurer insol-
vencies — and (his problem could
have disastrous consequences for the

gerieral publie.”

The 1SO in a statement sald the
Industry's existing “occurrence” poll-
cy wou'd be replaced by a “claims-

" made” verslon,

. An occurence policy covers the
insured for Injury and properly dam-
age that happen during the policy
conlract year. . .

The claims-made policy covers
the insured only If a claim Is made
for the damage during the year the
policy Is In force, ' '

Christopher C. Mansfield, vice
president and general counsel, Liber-

_ ty Mutual Insurance Co. sald that
. “unless we acl positively, our indus-

try may not be able to provide the
visk =hifting and Joss distribution ca-
pacity which our cuslomers require
and soclely demands.”

" Fred R. Marcon, 1SO execullve
vice president and chief operaling

* officer, sald, *There has been a com-

plete breakdown In confidence on

' Mr._Wakefield conceded that
Lloyd's cannot dictate to American

regutalors on policy npproval, BUTKE

not approved, Lloyds will noU v ifi-

sare Amcrican habilily Gndtrwrn-
ers, '

. “Worldwide relnsurance capacily

at this juncture i3 so short that fur-
ther ernslon could cause a funda-
mental change in the fabric of the
US. insurance Industry’s more of op-
cration.” He concluded: “ISO's pro-
posed new clalms-made form cer-
tainly goes a long way foward the
retention of such ré'nsurance market
support which currently looks so ten-
vous.” . : '

The Industry spokesmen returned
{o the hearing table later In the day

fot questioning by .the Insurance

commissioners. .

the part of risk takers: confidence in -

the predictabllity of loss, the eftica-
cy of the underwriling process and
thé ability of insurers to control
thelr own financlal destinles.” _

Supporters of the new policy were
united In piacing the major share of

. the blame for the crisis on the judi-

clary system,

Industry officials say almost with
one volce that it Is the courts redefi-
nition of pollcy contract language
{hat has lcd to awards in pollution

_ Hability, product lability and medl-

cal malpractice that are bankrupt-
ing Viabllity underwrilers.

Gerald Wakefield, chiel execu-
tive, North American reinsurance di-
.vision of C.T. Bowring & Co., pres-
ented the views of Lioyd's of London
reinsurers, vigorous supporters of
the new policy.

Ll s maae
Vs. Occurrence

Jounal of Commerce St

CHICAGO — The cacsualty In-
surance industry and its biggest
customers, corporate Amaiica, are
having pret lems with words,

Three words In parlicular.

The words occurrence and
claims made refer to (hat most
important facet of the insurance
business, the payment of clalins
and the question of who will make
the payment

To put it as siniply as Is possi-
ble, no small thing in a sca of
policy language complexily, when
you buy an occurrence insurance
policy, your clalm Is good for dam-
ages you sustained in the period for
which you paid the premium; usu-
ally one year. ‘

You may not discover the dam-
age until years later, but still your
claim is valid and the underwriter
who sold you thal occurrence poli-
cy must pay the claim..

If you bought a claims made
policy, your claim ls good o'+ ‘f
you file the clalm during the

.] in which the policy contrac

So if you are a doctor ov ke
your living by making anything.
from cookie tins to Insect spray,
you most assuredly want that oc-
currence coverage. Who knows
what you did 10 years agoto lay
yoursell open to a claim?

Now we gel lo the sticky part.

It s the occurrence policy and
the way law courls are defining the
words thereln that s bleeding the
casually Industry white, Industry
lenders say.

The insurance Indusiry, there-

E_Fe, wand o sronty viatms
ade coverage beginning In Jan-
ary 1398,
in the progess, the coverage af-
forded by the occurrence polﬁ:y as
it s undrrstood by the corporations
who buy it would be no more.

Understandly, then, the Risk
and Insurance Management Socl-
ety, the volce of Insurance buyers

for Amerlca’s corporatiom, is, to a




{lew Liability

By JARFS NOLAM
Journal of Comme:ce Ste

HICAGCO — Major state Inwr-
* regulators were openly skepti-
tast week about the proper-
asually industry’s plans to use a
cemmercial general liability
dard policy form.

1 hearings convened by fhe M-

Insurance Pepartment, regula-

from New York, Texas, Con-
icyt and Minois sald time and
n that the ins: ance Industry
13 intent on reducing the amount
ability coverage corporstions
I buy beginning in January.

‘irther, the regulators argned
industry representatives during
hours of intcnse questioning
the prnwsod policy was moen
‘ompler 15t cor) rate fncurance
rs ta understa B
tore than a doxcn lndnslry repre-
wives countered with argurents
the new policy form w -: an
fute wecessity for the survival of
ndustry.
e burden of the Induxtrys cse
carricd by delegates from the
ance Services Office, an indus-
unded policy- ma’dng body,
h has fashloned the new policy
3.
1 of the industry argument- ran
hread that casnally vnderwrit.
ave becn suffering catasirophle
i In-recent ycars. ;
Lioyd's of London dcie‘lle who

uver expressly for the meetn

T That unfcss 'Iﬁe U8 Indus ta&.
permilied fo adopt the n

1 1be Lioyd's Elﬁf nce mar-!
vouid discontinue backing Amer-
mﬂa’ﬁﬁ‘xm
STFy € abity 1 BUy YenrTrance,

reading 1

iuc;i- as a sy rtan;er sinkin
{fshore oil we" Jisaster and ﬂ!e
g clatms nssociated m'(ﬁop!!ii
1al, ii'd?a. as Joak calasir A he
tm‘ﬁ%‘!ﬁm N
{ tens of U thousands more less

3 year :rgo

Llayd's has had a substantial posi-

tiod T3F generaTiSny 16 SUppOFUIng

it 3
mmmrrmmmm
Ty, pollutioh 3nd FNVITOHIERTAT Im-
pairment coverages, direcltors and
officers liability and medical and
other_prolessional malpraclice cov-
crages.

The tndustry forum was organ-
izrd by rommissioners from 1ilinels,
Texas and New York. They were
joined by commissloners and stafl
regulators from 14 other sfates after
they found they were reacting In a
piecemeal [ashion to pleas from the
Industry, state by state, [or permis-
sion to adopl the new syxlem.

Aithough the cornmissioners pro-
fested that they were open minded
shout the issues, thrir questioning
showed mounling skepticism.

For exarnple, Peter Ghilies, Con-
necticut commissioner, said that tra-
ditinnally the industry position on »

new policy filing has been that poli-

cy contract language Is virtuaily
cast in bronze and should not be
changed.

“The purpase of this whole exer-
cise is to avoid litigation. But aren't
we golng to just march lock siep Into
court on this Issue?” Mr. Gllles sald.

"When the industry does nol want
us to approve something in a policy |
form the argument is made that if

o(hm ourse J n is to survive.
At anather point, Gera .

Later, Fred R. Marcon, 1SO exec-
utive_vice president, conceded that
the possibilily of new Hiligafion had
TN T U e nring ot thnse who

memwmmw

)

Wakeficld, chiel executive, North
American reinsurance division of
C.T. Bowring at Lloyd's of London,
employed an extended anecdote to
explain Lo genesis of a legal liabili-
ty principal.

{le said that a British court had
ruled in the tavs of Queen Victoria
that ¥ a householder wasWdb
enough to keep a Uiger In the back
garden, the houscholder was llable
for damages the tiger did when he
got out,

At a later mornent in the procecd-
Ings, Mr. Wnkefield sought permis-
sion to address the panel on a point.

"Fine,” sald Jas:.~s P. Corcoran,
New York Insurance superintendent,
“but, please, no lons and tigers.”

Outright hostility to the new poli-
€y forms was repeated at the meet-
ing by a delegation from the Risk
and Insurance Management Society,
an Srganliz. .
rate Insurance buyers.

William RTICKk Jr. of the Allen
Group, a New York auto garls mak-
er, and spokesmen for the soclety,
' gaid the group stood fast on the posi-

you chznge it, we will have to go and' tion jt took in public hearings before
titigate. And you know what this the New York Insurance Depart-

mirans In the couris, so for God's

sake, don’t do that Lo vs.

“Now you are asking us {o ap-
prove a form which is going to make
some very dramatic changes in a
whole host of areas. How do yon

avoid the courts?” Mr. Gilles sald.
Richard Savage of the IS0 said
that the danger of litigation was

wrre worded most carefully.

To put the kindest face possible
on the matter, the response drew
1.nghter {rom the reguiator's table,

jont in May.

The soclety then accused the 1SO

of “an abuse ol The antlirusl exemp-

{fion granted to Insurers by Yhe

d

McCarran Ferguson Act” and that

{he new policy had been lashioned

*wilh Titlle or no concern as to the

{mpact_these changes will haye on_
i the insured or polential clalmants.”

lersened because the new contracts

-
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The American Insurance Association (AIA) is & trade associstion which
represents 172 property and casualty insurance companies. The member
companies of the Association provide s majority of the commercial line
ingurance coverages written throughout the United States. Some of AIA's
members provide general liability coverage to professional day care centers.
Lisbility insurance is provided to some family day care homes through the
application of the "business pursuits™ endorsement which removes the business
exclusion from the homeowner's policy.

Professional day care centers and family day care homes are currently
experiencing a lisbility insurance availadbility and affordability problem. To
the extent that state law mandates the scquisition of generel liability
insurance coversage &8s avprerequisite for doing business, the
aveilability/affordability situstion is exacterbatecd. <Current inzurance market
conditions for professionel day care centefs suggest a market in trensition

rether than chaos. The countrywide experience for those companies reportiag

premium and loss data to the Insurance Services Qffice, Inc. (IS0} for

advisory ratemaking purposes for day nurseries appears to conform with the

—— e 4 1 gt

If

current loss experience for the majority of commercial insurance lines.

expense factors ere built into the loss and loss adjustment date for day care

nurseries provided by ISO, the combined ratic epproaches the aggregate general

liability combined ratioc of 152. Although these losses clearly indicste the

need for increased rates, theyv do not suggest that insurers should shandon Xhe

market .

Insurance evailability and affordability problems are nct confined to the

day care industry. Societal litigiousness and our legel system's movement

0
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Appendix C (Coﬁ’t)

“The day care facilities have been caught up in this
availability crunch and are being deemed higher risk, not
necessarily based on a claims experience but due more to an
insurance hysteria . . ." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
House Select Committee on Children, Youth .and Families, July
30, 1985. The Commissioner went on to point .out these -
statistics for Maryland, remarkable action by many companies
given the lack of statistical Jjustification for such a move:

Of 2B insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Df the remaining 13, six will not write any new
business. The last 7, those who will write new
business, all have excluded child abuse from their
policies. The Maryland Commissioner of Insurance has
termed the pull out "hysteria® since no data supports

it.
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PLASTIC SURCERY )
A course enatled “Sigath. Annual Pracucai Plasne Surgery for Sracnooners™

will be heid :n Tupago Sprngs 1a Soeme, Tex.. Aonl 17-30. The fee is 3373,
Cortact Meticu Scacol Contnurs Sducston Services, The Umversity of
Tezas Keaith Science Ceater at San Antomo, ™03 Floye Cart Dr.. San Antonio,

TX TI233; or calf (512) 6916295,
——————
SUICDE

The Amencan Assoctanon of Suicidology will hold its 18th annual mestng
‘enntied “Suiciue = A Cnucal Perspecuve™ st the Sh Cinee in Toronts,
Apel 13221 ) . :

Contact ulie Periman, Amencan Assoc:auon of Swirdology, 2499 S. Ash,
Denver. CO 80222 or all 1303) 692-0945.

——————

COCAINE SYMPOSTUM

The Universty of Wisconsin-Extension, the Wisconma Insuituze on Orug
Abusc, and the Nauonal Insurute on Drug Abuse will sponsor a program entitied
“Cocune: A Symposium™ 3t the Marmor Hocef 1 Milwaukee, Apni 17-19.

-Contact Saran Z. Aslakson. 4658 WARE 8idg.. 610 Walnut 5t., Madison, W{
33705; or call 1608) 263-2356. . ’

—————

UNIVERSITY OF PENNSYLVANIA

Tre Universrey s Department of Anextiests wall P 3
“San Up ind Mamgement of 3 Day Surgery Umic Ascstvesna, Nursing and
Admmsgranve Considerauons™ in Phaiadeionia, Apnl 1921,

Conact Dr. John H. Lecky, Hospral of the Untversity of Pennsyivaaia, 3400
Spruce St., Philaceionin. PA [9104; or call (319) 602-3733. .

£, orrt et

CALL FOR ABSTRACTS .
Abszeess are 20w bemng acceeeed for tne European Sociery of Emlogy's

Sourz Congross. enutied “Broncmis ana Empnvsema,” !0 be refd 18 Milan ang

Stresa, fauy, Septemoer 23-28. The deadline Jor FESZIOE Of 205WACI 13 Apnl 20,
Conmct Dr Rosama Marmo. Masson ltatia Congrexsi, Via Satgissera,
420123, Milan, Iuy; or cal 102) 228204 .

————————

ECHOCARDIOGRAPYY

Yale Univeraty School of Megicine will hoid a conference enutiad “The Climy-
221 Vaiue of Echocardiography n e acukt. Sate of me At Symootium” in New
Havea. Cona.. Aond 15 and 16. The fee 15 $120. :

Conact e Office of Graduate and Conanuing Sducanon. Yaje Untversity
Scnool of Meaeme. 333 Cexar St., P.O. Box 3333. New Haven, CT 06510: or
call 1 203) “IS-1878 : :

—
. ONCOLOGY CONFERENCE
The Al Bates Hospraal wil! hoid 2 cons ¢ ~Cr i Oncology:

for Oncologists and Pamary Care Phy
on Apnl 20. The ‘ee s $75. .

Conwct Ana Baces Mecical Ecucaton Demx., 3001 Coiby St.. Serxetey. CA
34705 or 23t 1< 18) S<0-1220. . -

" 1t the Hospraai 1n Serkeley, Cilisf.

—————

INTERNATIONAL CLINVICAL HY?S.'!THERMM SOCIETY
The Sociesy will noldt its sixth anoual mesung on Kiwah [stand n Charieston,

- S.C.. Apnl 21=26.

Contac: Dr. Harry LeVeen, Medical Unsversity of South Carofiea. 171 Ashiey
Ave.. Charteston, SC 29<25; or call 1317) 2662524,

S—————————

. ANESTHESIOLOGY

The Datmouth=-Hitencoek Medical Czter ang e Neurologieal Institute-Urue
vessity oF Mumien will sponsor a svenposium eatitied Canzer Analgesia wimn
inwrasownar Narcoues” it the Carvessity ot Municn. Gesmuny, Aptl 2wl The

‘ee :s 530 )

Conuac: Dr. Denn:s Coombs. Dartmouth-Hucheock Medical Cer.. Hanover.
NH 0375 or cul 403 0be 5332,
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SPECIAL REPORT

THE ETHICS OF PROFESSIONAL
REGULATION

CHAPTER $58 of the Florida Statutes (The Medical
Practice Act) begins: “The Legislature recognizes that
the pracrice of medicine is potendially dangerous to the
public if conducted by unsafe and incompetent practi-
tioners. The Legislature further finds that it is difficult
for che pubiic 0 make an informed choice when select-
ing a physician and that the consequence of a2 wrong
decision could seriousiv harm the public health and
safety. The sole legislative purpose of enacting this
chapter is 1o ensure that every phvsician practicing in
this state meets minimum requirements for safe proc.
tice. It is the legisiative intent that physicians who fall
below minimum competency or who otherwise present
a danger to the public shall be prohibited from prac-
ticing in this state.” T : ’

Most states have medical-practice laws with similar
preambles. [ntertwined in the regularion of the. megi-
cal profession by states are two purposes that have not
always been compatibie. The ethicai conflict in proies-
sional regularion involves the nights of the profassion
as opposed.- to the rights of the governmeat and its
citizens. The profession seeks to0 mainzain its iategrity
and independence from bureaucratic control, and the
siate seeXs O protect its citizens from incompetent
practitioners. and from monopolistic behavior, such
as the exclusion of new practitioners and the control
of fees.

According to scciologist Elliot Freidson,” members
of professions make three claims that distinguish them
from other types of workers. First of all, they claimr to
possess such an unusuai degree of skill and knowiesge
that nonprofessionals are not equipoed o evaluate or
regulate the members of the profession. Secondly, they

. ciaim that the professional is responsible and can be

trusted to work conscientiousiv without the supervi-

" sion that is necessary for other tvpes of workers.

Thirdly, they claim that on the rare occasion when a
member is found to be incompetent or unechical, the
drotession itself can take proper regulatory and disci-
plinary action, without outsice interference.

Professions have been likened to the medieval guilds
from which they evoived. Their members generally
believe that the professions are doing an excellent job
of maintaining high standards and regulating their
members. Professions change slowiy because they
tenc to perpeuate the status quo. .

The public once beiieved Freidson's definition and
allowed the protession 0 follow the rule he described.

-Few members of the public did possess enougn educa-

tion and skill to challengs the integricy of the profes-
sion, and the regulation of members was carrisd out in

M E. Swor i

knowicuge New Yorx: Doud. Meae, ;970 50.
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grivate, creaung the appearance of a comspiracy of
suence.

Over the past quarzer ceatury, however, it has Se-
come increasingly evident that society wishes to
change its definition of professicnals, especiaily as that
defnition reiates to physicians. Pubiic o;:"::ion has-
changed for a varicty of rzasons. inciuding 2= increas-
ingly common beiief that physicians, far from bczng
civine, are not tasically disferent ‘rom other peopie.
The press has been quick to report the many cases of
physician incompetence and the allezations of con-
spiracy that were made when the profession was al-
lowed to regulate itself in secrecy.

It should be evident to all observers that the medi-
cal profession can no longer live up to its own defni-
ton of a profession, as interpreted by Freidson. First of
all, physicians no longer possess such unique knowl-
edge and skill that only other pavsicians are capable of
Judging their work and competence. Many other
health-care workers, including nurses and technicians,
have achieved high levels of sophistication in special-
ized areas of medical practice. The general public it-
self is more educated and sophisticated and can often
tell when a physician is guiity of medical -incompe-
tence or {raud.

The second ciaim, that orofessxonals can work un-
supervised, has be=n xnpugnc'i bv the many docu-
mented instances of medicai incompetence. There
have been esumaces that as maay as 5 0 !3 per cent
of doctors are not {ully competeat to practice medi-
cine. etther from a deficiency of medical skills or be-
cause of impairment from drugs, aicohol, or menial
illness.

The third claim. that the profession can be trusted
to discipline members-on the rare occasions wiien mis-

- conducs has occurred, is aiso no ionger acceptable o0

sociery. Numerous examples of attempts to cover up
protcssxonzl misconduct have dbeen uocuncmcd by the
media. :

Professional regulatory boards were devcloped asa
mechanism for meedng society’'s need to have proies-
sional groups licensed and disciplined. in order to pro-
tect-its citizeas from harm. The state governments,
beginning with Virginia in 1639, took on the power of
licensing authority and with it the responsibility of
poiicing those who were iicensed. As in the case of
other iicenses, states resisted federal intérventon in
the process. :

For many vears, state professional boards were con-
rolied 0 a grear extent by the professional medical
association of the state, which offered names o the
governor when there were vacancies on the board.
This “old-school-tie™ svstem continued as the mecha-

.nism of professionai rezulation under the guise of state

ceatrol. Executive directors of medical boards and
state board chairrmen were virtual lords, compiezeiy
controlling the grantng of medical iicenses and the
imposition of mecica! discipiine. indivicuai phvsician

members of the boards also wielded great authority in

Maren 2. (588

cetermining who wouid get a medica! !ic:nsc and who
would be charged with a statutory violazo

In Florida, a perod of drastic uhangc bcgan in
1979. The Miami Hereld had pubiished a series of aru-
cles chat documented the fact that doctors who had
harmed patients and who had violated the law had
contnued o pracice because the state medicai doard
had beea unable or unwiling to pertorm itg discipli-
nary roic effectively.

At the same tme, Florida’s Medical Practice Act
was terminated under the provisos of the state’s “sun-
set law,” which terminates all state regulatory boards
and their governing legislation on a periodic basis,
usually about every five to six vears.

A new governor was elected in Florida at the same
time, and he used the opportuniry offered by the pass-
ing of a new medical-practice act and the pubiic de-
mand for change to appoint all new board members.

I was appointed then as one of the nine physician

members of the board.

The legislature completely revznpcd the regulatory
process by empowering the Department of Prox:sszon— .
al Reguladon (DPR) to oversee the liceasing and dis-
cipiine of 27 different regulatory boards and their
730,000 licensees, including physicians. The secretary

of the DPR is a2 member of the governor's cabinet.

Under the old system. the medical board had great
autonomy and power. Board members and their staff
nandled all complaints filed againsc medical licensess
and initated an investigaton when it was deemed
appropriate. Board members then decided whether

probabie cause existed. and a member aiso served as

the hearing officer in the ciscipiinary tiai of the ac-
cused licensee. The full doard itseill with one public
member, ultimately determined findings of ac:. con-
clusions of law. and an appropriate penaicy on the
basis of the hearing officer’s recommendation at the
trial.

There were charges that individual board members
had too much auchority in cases invoiving violations of
the medical-practice act. often serving as the invest-’
gator, hearing officer, and final judge. Individua! phy-
sicians who seemed tw have deen guilty of gross stazu-

.torv violations were acguitted of all charges and

allowed to practice without restraint or any require-
ment that they improve their compétence.

Under the present svstem, the individual orofes-
sional boards, inciuding the medical board, share the
responsibility- for licensing and discipiine with the
DPR. DPR complaint analysts receive and analyze al}
telephoned or posted complaints, and together with 2
prosecuting attorney, who is emploved by the state as
an assis:tant attorney tcne'n., determine whesier the

’ comolamt has merit and is worthy of an investigation.

The investigation is handled by DPR investuzators
who are assig'xcd to medical-board acuvities. The in-’
vestigative fle is then presented to the Frobable Cause
°:mc:. which is composed of physician iembdess of the

dicai board, anc they anaiyze the case with 2 DPR
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attorney. If probabie cause is found. DPR issues an
administrauve compiaine against the respondent, who
is provided with an cicczion-of-rights form cn which he
or she can admit guiit, seek out a . disciplinary
hearing, or seek 10 piead his'or.her case irectly before
the medical Soard withou: 2iving a disc:plinary hear-
by the hearing process.

The hearing officer is employed by the Division of
Administrative Hearings of the state's separate De-

ing befere 2 Asaring officer. Due Process is best served

partment of Administration, and is an atorney anc a-

Jjudge. The responcent is entitled to be represented by
counsel, and the scate is represented bv a prosecuting
attorney from the attorney generai’s statf who handles
only medical marters. , -

The hearing officer issues his findings of fact, con-
ciusions of iaw, and a recommended penalty on the
Dasis of his interpretation of the testimony of witnesses

and other evidence presented at the hearing. The doc-

umeats from the Aearing are then preseated to the 11
members of the medical board, who review the fiie and
interview the respondent at a public mesung of the
board. These mesungs are scheduled six times a.wvear
and last three davs each. The board may not alter the
hearing offices’s findings of fact, since board members
WEere noc present at the hearing 0 observe and cross-
examine witnesses. The board may, however, differ
with the hearing officer’s conciusions of law and rec-
ommenced penalty. This occurs quite often decause
the hearing officer, who is an attorney, may not per-
ceive the statutory vioiations in the same maanner 2s do
the phvsician members of the board. or even the Pub-
lic members. A licensee who is unhapoy with- the
board’s decision in a cdiscipiinary acuon against him or
her may seek reijef from the District Court of Appeals.
The court mav issue a s:ay of the board’s final order
pending a fuli appellate review. .

The board is statutorily composed of nine phvsi-
cians and two public members, anc they represent

- @ cross-section of Florida's multiethnic population,
from both rural ane urban arcas. Members serve for

{our vears and may serve an additional four if they are
reappointed by the governor. )

Under the “sunshine aw,” Florida's government is
required 1o give pubiic notice of allits acivities and to
Ty them out in public view. Some states do not have
sunshine laws, whereas others, like Colorado, exempt
the activities of medical disciplinary boards from the
ruies. All medicai-board meetings in Florida and all
subcommirzes meezings, including those of the Prob-
abie-Cause Panel, are open 10 the public and press.
Board members are forbidden by law 1o discuss state
business in private wizh other board members, and
they may not meez at any dme in anv oiSciaj capacity
without preoer notice to the sublic.

The state’s DPR and the professional members of
the board share responsidiiity for the- svstem. Th
rights of the profession are Protected (0 a great degree
by the zaine physicians, whereas the nghes Of the ciz-
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2ens are protected by ensuring that no conspiracy of
proiessionais sesks onlv 1o protecs: its members.

If 2 compiaint is determined t0 be frivolous and
without merit, it will be cismissed betore it is made
pubiic. If probabie cause is found for 3 fustified com-
plains, an acministragve complaint is issued wi:hi.n 10
days and made known 1o the press and pubiic. A phy-
sician licensee is therefore spared the public concem.
nation and notoriety that may result from a frivoious

complaint, but his or her misdeeds are publicized if a |

statutory violadon has truly occurred,

The preseace of § physicians on the 1l-member
board guarantees that misconduc: by physicians can
be properly evaluated by colleagues who understand
the stresses of practicing medicine in our state, The

profession is responsible for its own discipline and may

set guidelines for the leve] of professional competence
and moraiity required of physicians in the state. High
standards can e maintained by stric: snforcement of
the statutes and by putning dishonest and incompeten:
practidoners on notce thar inferior medical care will
not be tolerated.

According to the Federation of State Medical
Boards, Torida carried out 147 disciplinary actions
agaunst physician licensees in 1982 (Table 1). Since
reorzanization in 1979-1980, the board has revoked
the licenses of 38 pavsicians. suspenced those of 46
more. and acceptec the reiinquishment of another 51,
This represents a threeioid increase in the number of
disciplinarv actions as Compared with the four-vear
period before 1979, ‘

In the same year, California disciplined !4+ phy-
sicians at a time when over 50.000 licensed physi-
cians practiced in that state. New York, with over
+).000 licensed physicians, disciplined oniv 3]. Five
states did nor discipline a single phvsician in 1982
{Tabie 1). These dara reder 10 actions reported o0 the
Federarion and may have minor inaccuracies due o
deficiencies in reporting. .

[t woild be naive o suggest thar the relative num-
ber of phvsicians discipiined dv a srate rcgulazor.v:

board should be the sole indicator of the effectiveness

of the disciplirary svstem in maintaining high profes-

sional stancards. However. few other-objective criteria
can be used. It is difficult to beijeve thac in any given
¥€ar any suate or territory would not have at least one
pbysician per thousang who posed a tarear 10 the
health and safety of its citizens, and ver in 1982, 1+

- states reported less than that number of disciplinary;
actons. Has the balance of interests in these states

tipped 100 far in the Cirection of protecting the profes-
sion 10 the detriment of irs citizens? Almost evervone

will concede that physicians are a0t saints. are capabie.

of error, can be evaluated 10 seme degres by nonphaysi.
cians, and have been Suiliv, at times. of IrVing 1o cover

. up the misdeeds of jheir coileagues or themse:ves. The

only way to deal with these facis is 10 do the best
possibie job of srotecting the orofession, while at the
same tme protecting the bublic irom cangerous doc-

—
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tors. Jhe overwheiming majority of phvsicians are
cempetent and horest professionals. By identifying
and disciplining the few who are not, we mez: our
public and professionai responsisilities.

State medical boards must share respoasibiiity for-
medical licensing and discipiine with agencies of their
state governments. All stazes anc territories curreatly

have mecical reguiazory boards that are state financed

Taple 1. Disciplinary Actons Taken against Medical Oociors

n 1982«

. No. Licznsap . No. Ducrmives
Stary M.D.3 (e STaT) | iz 1000 M.D.3
Flonda 20.100 7.4
Anzoaa 5.000 7.0
Nebrassa 2.500 . 6.8
Mississippi . 3,000 6.0
South Dakoa 332 5.9
lows 4,000 - sS.
Wyomng 663 4.5
Souma Carolins 3.500 38
Georqua 1.500 33
New Mexico .<00 B
idano 1.200 33
New Jersay 22,000 - b
Kansas 2.957 : 3.1
Lousiana 6,500 S R |
Mussoun 9.000 3.0
Okianorma £.000 3.0
Caa 2.000 ) 3.0
Wiscoasun 3.500 =
West Virgina 3,300 bR
Cajiforna S1.00 - 2
Minnesoa .00 ' pR
Mane 1.500 2.6
Alasxa 4! p R}
Saiana - 6.000 2.3
Nevaca 1.J00 . 2
Marviand 11.000 2

" Micugan 14.500 1.9
Vienina 10.000 .9
Cregon 5.270 1.9
Coiorado '6.550 : 1.8
Alabama . - +.380 1.3
Hawai ' 1.900 : i.6
Tennessec 700 HR
Qlinois 20.000 2
Wasnngon 7.850 2

_ New Yorx 45.000 i1
Kenmcky 5.250 i1
Monwana 1.000 (X}
Tezas 24,500 0.9
Cmo 19.000 0.9
Vermont 1.i60 0.9
Norta Caroiina $.300 0.8
Massachusens - 17.500 .07
New Hampsnue 1.546 0.6
Rhodge Isiand 1.782 0.6
Peansyivama 30.000 Q.5
Connecucut 6,500 2.3
. Arkansas 3.100 2.0
Deiaware . - T8 29
Dume: of Columbua 3.500 .00
Norm Caxoa 339 . 3.9
Peero Rico 08 - 39

“Sowrce: Swnenaton of Suiz Medicu Boaras SALA FEDFRICTC The BUMDET 31 EDOMEA ACUONS
ummywmm&n;my:mmmmu

March 21, 1988

and mandated by state law. Medical disciplinary
meeings should de held in pubiic view to dispel
myths about cover-up. Public members should- con-
unue to serve on boards to offer a nonphvsician's per-
spective on the discipiinary process and to allay pubiic
anxiery.

These boards, however, must continue tojaclude a
majority of physicians, who can better understand the
doctor’s position. They can empathize with sick col-
leagues, and they can meze out stricz discipliae to in-
competent and cishonest physicians when it is appro-
priate. The single overriding goal of state medical
boards must continue o0 be the protection of the public
from incompeteat and unethical doctors. A second
goal, and one of increasing importance in the past
decade. is the rehabilitation of the impaired pnysician.

State medical boards can serve as the arbiters of
medical practice in their states by defining minimaily
accepable levels of conducrt and practice. In so doing,
they must adhere strictly to the statutes chat govera

. the praciice of medicine in their state.

Florida, Caiifornia, and many other states periodi-
cally publish newsletters that are distributed to all
physician liceasess, hospitals, county medical soci-
eves, and other interested parues. In Florida, the
newsletter is used to educate phvsicians aooutr the
medical laws of :ze state so that ignorance of the law
wiii not lead to szatuzory violations. The newslezter,
publisned four @mes a vear, also lists the names and
addresses cf doctors who have besn found guilry of
breaking the law and have been discipiined bv the
medical board. The aewslezter has heen well received
and has served as an invaiuabie asset in idensifving
savsicians who mav zave.to be more closety watched
Oy hospitals, colleagues, and patients.

We realize that some physicians who have lost their
medical licenses in Fiorida, because of revocation. sus-
peasion. or voiuntary reiinguisament in the face of

-impending discipiine, will travel 0 other siates in

whichr they sull possess a vaiid medical liczase. Thev
may practice there unti! the new state is notified of
their administrative difficuisies in Florida and chooses
to initiate an investizazion. The board in Florida at-
tempts to find out in which other states a phvsician is
licensed to practice medicine and notifies those states
of its action by mailing a copv of the board's Anal
order. Reports of al! disciplinarv acuons zre also sent
to r=2 Federation of State Medicai Boards. whica has
the responsibility of notifving all octher states and terri-
tories. Each staze wiil usually look-into the reason shat
a physician was <isciplined in another state and ac:
appropriaceiv. :

Most states use similar applications for 2 medical
license to be granted on the basis of an examination
given in'another jurisdiction. These ippiications con-
tain Questicas about srior discipiinary actions in other
siates. anc’an affrmative response is aiways inves-

tigated before a license is grantec. ‘
3381 S Muam Ave. '

Miagu, F. 33133 RicHARD Jay Fzinstziv, M.D.
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RISK MANAGEMENT IN A CHANGING
LIABILITY ENVIRONMENT
(PEER REVIEW PROCESS)

PRESENTATION ON BEHALF OF
KANSAS MEDICAL SOCIETY
" BEFORE THE
SPECIAL COMMITTEE ON MEDICAL MALPRACTICE
KANSAS LEGISLATURE
SEPTEMBER 13, 1985

BY

DANIEL K. ROBERTS, M.D., PH.D.
Professor and Chairman, Department
of Obstetrics & Gynecology at

Wesley Medical Center
Un1vers1ty of Kansas School of
Medicine - Wichita
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RISK MANAGEMENT IN OBSTETRICS

HISTORY

CLINICAL SCREENING SYSTEM

A.

"RISK MANAGEMENT"
CLINICAL SCREENING SERVES TO:

1. 'IMPROVE CLINICAL RISK MANAGEMENT
2. DATA SOURCEAFOR QUALITY ASSESSMENT

GENERIC OUTCOME SCREENING CRITERIA
- "THE EXPECTED"

- FLAGS "THE UNEXPECTED"

DEFINE

1. PCE

2. qQocl

RECOMMENDATIONS

1. RISK TREATMENT

2. RISK PREVENTION

QUESTIONS TO BE ANSWERED

‘T. IS THERE EXPOSURE 7

L Ho: MUCH “:.?;;}'y:jac}:;lc.

-23 uaesa$

v 20 asl tes : A I Sy
. . e

’.

- w‘f4 WHAT CAN’BE DONE TO




;
5. WHAT SHOULD BE DONE TO AVOID SIMILAR EVENTS
"~ IN THE FUTURE ?
6. WHAT ARE THE BEST DEFENSES IF A'.CLAIM IS ASSERTED 7
F. CLINICAL SCREENING SYSTEM

IS REPORTING, RECORDING AND. ANALYZING UNEXPECTED
PATIENT CARE MANAGEMENT EVENTS.

III. DEPARTMENTAL CLINICAL SCREENING
A. GENERIC OUTCOME.SCREENING CRITERIA
1. 'MATERNAL
- L-M-1. - DEATH:i
L-M-2. CARDIAC OR RESPIRATORY ARREST
L-M-3. TRANSFUSION DURING OR WITHIN 24 HOURS OF DELIVERY
L-M-4. ADMISSION/TRANSFER TO ICU
L-M-5. UNPLANNED RETURN TO. DELIVERY ROOM OR OPERATING ROOM
L-M-6. INCORRECT SPONGE, NEEDLE, INSTRUMENT COUNT
L-M-7. MID FORCEPS. DELIVERY WITH RESULTING INJURY

L-M-8. HIGH FORCEPS DELIVERY
L-M-9. COMPLICATION OF REGIONAL ANESTHESIA
L-M-10. UNPLANNED REMOVAL OR REPAIR OF AN ORGAN OR BODY PART
2. INFANT
L-I-1. DEATH
©L-I-2.  UNPLANNED TRANSFIR TO CONTINUING .CARE NURSERY
.ﬁfrfai "NECESSITY FOR ASSISTED VENTILATION IN LDR
p-}f4;..UNPLANNED ADMISSION OR TRANSEER TO-NICU
- " BRACHIAL PALSY ;




L-I-6.

" L=I-7.
L-1-8.
L-1-9.

.t

CONGENITAL ANOMALIES -

APGAR SCORE _ "7 AT 5 MINUTES
DISMISSAL DIAGNOSIS OF ASPHYSIA

“MID FORCEPS DELIVERY WITH RESULTING INJURY

B. QUALITY ASSESSMENT DEPARTMENT

1. EVENT REPORTING

A. POLICY

ANY UNEXPECTED PATIENT CARE MANAGEMENT EVENT
LISTED AS A CLINICAL SCREEN IS REPORTED ON A
TIMELY BASIS TO THE DEPARTMENT OF ASSESSMENT
ACTIVITIES BY THE RESPECTIVE NURSING UNIT/
CLINICAL SUPPORT SERVICE SUPERVISOR.

B. CLINICAL ANALYSIS WORKSHEET
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'1_2.; QUALITY,ASSESSMENT COORDINATOR FOR LOSS PREVENTION

POLICY

THE QUALITY ASSESSMENT COORDINATOR FOR LOSS
PREVENTION OBTAINS ADDITIONAL INFORMATION AS
NEEDED FROM THE MEDICAL RECORD TO CLASSIFY THE
EVENT AND REFERS THE CASE, WHEN INDICATED,

FOR PHYSICIAN ANALYSIS.
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OsuecTive CLINICAL FINDINGS

1, PRE-EVENT - PATIENT INFORMATION:

2. PoST-EVENT = PATIENT INFORMATION:

~ ANAN

3, CONDITION OF PATIENT:

STORE/DISPLAY ( ) PHYS[CIAN ANALYSIS ¢ ) Sr, VicE PRESIDENT

DISPOSITION:
R DAT: PREPAR:D 3¢
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. 3. ¢ CLTNICAL. RISK MANAGEMENT COMMITTEE - PHYSICIAN ANALYST
"A. poLicy < . -
THE CLINICAL RISK MANAGEMENT COMMITTEE (CRMC) REYIENS
. OF THE MEDICAL RECORD AND FORMULATES ALTERNATE
HYPOTHESES AS TO THE CIRCUMSTANCES PRECIPITATING THE
EVENT . THE CASE IS REFERRED TO. THE CLINICAL CHAIRMAN
'WHEN INDICATED. - A

3.  NORKSHEET
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Quality of'Care Issues




A.

B.

5. FINALIZATION

poLICY

THE CLINICAL ANALYSIS WORKSHEET AMD ALL
SUPPORTING DOCUMENTATION IS CONSIDERED
CONFIDENTIAL INFORMATION, SHALL NOT BE

. DUPLICATED EXCEPT ONE (1) COPY TO THE

SENIOR VICE PRESIDENT; AND IS MAINTAINED

IN A LOCKED FILE CABINET. AS APPROPRIATE,

THE DATA ARE AGGREGATED AND DISPLAYED, IN A NON=
IDENTIFIED MANNER, FOR USE BY THE RESPECTIVE MEDICAL
STAFF COMMITTEES. : .

CLINICAL RISK MANAGEMENT DATA T0

1. CLINICAL CARE EVALUATION COMMITTEE
2. PCE & QOCI REPORTED INDIVIDUALLY
3. QTHER COMMITTEES AS INDICATED

-
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Presentation to
The Special Interim Committee
on
Medical Malpractice

State Capitol Building
September 12, 1985

Mr. Chairman. Members of the Special committee. My
name is Ron Smith, and I am Legislative Counsel for the Kansas
Bar Association. It is a privilege to be here on this subject
today. ’

I'm not going to take much of your time, nor get very
complicated. . You've been very patient, and with all of the
memos this summer, I've already discussed several issues. Let
me try to summarize.

You've asked for summation remarks from KBA's perspec-—
tive. To do that, I wmust make some general statements about
the evidence and testimony that has been presented to you thus
far in the summer's proceedings. Some of the missing pieces to
this jigsaw puzzle are important. Those pieces are still miss-
ing.

1. We've heard from vice presidents of medical insur-
ance companies about the Indiana medical wmalpractice plan.
We've not heard from other interested groups, including walprac-
tice plaintiffs in Indiana, whether they think this is a good
plan.

2. We've heard horror stories about the large, unneces-
sary verdicts rendered in Kansas, about 9l-year old women who
get $10 willion verdicts. Where are the details of those ver-
dicts? You don't have the facts to know whether those verdicts
are reasonable.

3. We've heard physicians say the big verdicts are the
problza, and thosc big verdicts must be capped. We're talking
about 12 verdicts in 10 years large emough to require payments
from the Health Care Stabilization Fund. How can you determine
whether the verdicts are reasonable without that information?
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4. You've asked the Insurance Department for actuarial data on
how much of the current premium surcharge is due to the fact that for
3 years health care providers received unlimited insurance coverage
without paying a surcharge premium. Do you have that information?

5. You've asked the Insurance Department for actuarial data on
various changes to the overall tort system, and what each change would
mean to reduce premiums. Do you have that information?

6. You've asked for information on health care providers with
repeat claims so you can see whether severely restricting the activity
of a handful of physicians would help the solvency of the fund. Do you
have that information?

7. What percent of these high wmalpractice premiums can you direct-
ly attribute to 1984 SB 507's requirements of larger amounts of commer-
cial insurance, and making the Health Care Stabilization Fund solvent?

8. What percent of these Fund surcharges are directly related to
1976 legislative actions which made the fund actuarially unsound.
The doctors came to the legislature and said if they wust have wandato-
ry insurance, they didan't want to pay wore than is necessary, and they
asked the legislature wmake the surcharge zero as long as the fund was
above $10 million. Is the tort system to be radically altered because
of this fact?

9. VWhat reliable assurances do you have that radical change in
the tort system will result in immediate, significant lowering of medi-
cal malpractice premiums by coumercial insurance coumpanies?

I submit the answers to these questions are important. The an-
swers create the perspective from which you draw conclusions. If your
perspectives are too narrow, your decisions may not be appropriate.

In sum, the important work of this committee is not yet coum-
plete. Yet today, interest groups are beginning the summation phase of
the interim hearings, and tomorrow you're scheduled to begin making
decisions.

I've heard all the testimony this summer and for the better part
of a year I've listened to a great deal of unnecessary and uninformed
lawyer-bashing. There is plenty of blame for everybody. Every inter-
est group 1s part of the problem and part of the solution. Each must
shoulder appropriate responsibility for the present situation. So far,
all I've seen is attempts to shift responsibility.

Radical Surgery to the Tort System?

Medical ccnsumers facing elective surgery often are encouraged to
seek second opiniomns. One physician may recommend radical surgical
treatment for a cancer, while more cautious colleagues recoummend
chemotherapy or radiation treatments. The reasons are sound. Once you



take certain radical surgical steps, the patient's body is no longer
the same.

That cautious approach wmust also apply to legislative solutions
with regard to wedical malpractice insurance problems, and the tort
system. This caution is doubly well advised when insurance representa-
tives and physicians and their support groups begin telling you the
only problems with wmedical malpractice are with a tort system that is
too costly and doesn't work any more.

I wish this complex problem could be reduced to such simplistic
terms. We are dealing with an economic problem of insurance that is
not the result of the tort system's application to medical malpractice
actions. The tort system is remedial in nature, and we've heard no
evidence that the tort system is a significant cost driver in the medi-
cal malpractice problem. Rhetoric is not evidence. .

If I can leave you with one fact that I'd like you to remember
from today, it is this: according to figures supplied by the bureau of
the census, and the Kansas Health Care Stabilization Fund, if wmedical
malpractice premium growth had equaled the growth in the Medical Care
Index of the CPI from 1977 to 1985, the Fund would now be operating
with a surplus —— even if you don't figure in investment income!

From that fact you must answer this question: is it inappropriate
to believe if the medical sector's goods and services grows at an annu-
al average rate of 10.2%2 from 1977 to 1985, that premiums to insure
that part of the economy's liability should not rise at the same pace?

KBA believes before radical surgery is performed on the tort sys-
tem, the Kansas public has the right to see clear evidence that such
change will help the overall problem, yet preserve a meaningful system
of justice. We haven't seen that evidence yet. Rhetoric is not convinc-
ing evidence.

Last Friday, I had the privilege of hearing The Right Homorable
Owen Woodhouse, a justice on the Court of Appeals of New Zealand speak
about wedical malpractice systems in New Zealand. In discussing the
deterrent value of the American tort system towards a physician's negli-
gence, he made a statement that I wrote down:

"It §s a strange argument to say doctors wust be fear-
ful of courts in order to practice better medicine.”

But he's wrong. We are a nation of laws, not men. In our society,

one's status in life does not depend on birth, or professional status.

If the law is tu Zuvein ub, Zi wust govern individuals equally. It is

the law against which every person's conduct is measured to determine

equality, and what is right or wrong. Dr. Woodhouse was advocating a

separate system of justice for physicians solely because of economic-
factors. To say that the tort system should be redesigned so that one

segment of society need have little fear of the consequences of its

negligence is wrong.

The primary sponsors of radical reform make the peculiar argument
that in order tec savc the =cdical system, the public wust agree that



the most seriously injured persons from medical negligence may be left
less than fully cowmpensated -- that the law no longer protects the
individual when the individual conflicts with the economic interests of
powerful professions. ©

I'm just enough of an idealist that I'm not ready to adopt that
theory.

KBA believes, and we are dedicated towards, fine-tuning the
present tort system so that, when combined with major, important legis—
lation passed in 1984 and 1985, the resulting system should speak to
the physician's economic problems, and provide some rate relief.

What major legislation?

a. 1984: Moving the Health Care Stabilization
towards fiscal solvency. This change involves
financial pain for health care providers, and you
saw a lot of that pain this morning; :

b. 1984: Giving wajor new powers to the Board of
Healing Arts, and the Board of Governors of the Health
Care Stabilization Fund.

c. 1985: Creation of a new exception to the collateral
source rule; '

d. 1985: clarifying the circumstances under which
punitive damages can be awarded;

What do I wean by further fine-tuning of the tort system?

(1) Repeal of the excessive post-judgment interest rate
which each day further adds to the burden the Health
Care Stabilization Fund umust pay. Tie that rate to the
T-bill rate.

(2) Let's look at requiring the proof of present value
of future damages through the use of special verdicts.
This will keep truly injured plaintiffs from receiving a
windfall, without artificially limiting the compensation
to which the jury says they are entitled.

(3) We can restructure screening panels to make them
do what they're intended to do: screen out medical
malpractices cases of questionable liability when one
attcrney cr the cther cannot firnd zcod medical advice
on medical negligence from local sources or expert
medical witnesses. We don't need them to become biased,
expensive procedural hurdles which wmust be leaped before
appropriate use of the tort system can begin.

(4) This fine-tuning should treat the plaintiff and
the defendant equally in the eyes of the law. No single
side should receive the upper hand in the process.



Together with proposals for medical peer review and education,
proposals for continued good long-term positive management of the
Health Care Stabilization Fund, and the effects which will flow from
changes in previous law, this "economic” problem facing Kansas physi-
cians may quickly stabilize -- without the radical surgery being pro-
posed.

This approach to fine-tuning the present tort system is responsi-
ble reform.

Physicians often prescribe "time" as the best healer. I also know
that an argument can be fashioned that time benefits one interest group
or another. 1I've been around the legislative process 11 years. The
most unnatural instinct of a legislator is to listen to his constitu-
ents, and then say, "I don't think we should do anything at this time.
Let current law handle the situation.”

You are not under any requirement to recomumend radical reform -of
the tort system. You are under an obligation to do what is best for
all citizens of this state -- even those who are not represented here
today.

Based on hard evidence presented to this committee thus far, time
and some fine-tuning of the current system may well be the best thing
the doctor can order for this patient.



TESTIMONY TO THE SPECIAL COMMITTEE
ON MEDICAL MALPRACTICE

September 12, 1985
Kathleen Gilligan Sebelius

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE:

I am Kathleen Sebelius, Executive Director of the Kansas
Trial Lawyers Association, 'a voluantary bar association with
approximately 900 members in Kansas. This issue of malpractice
is one which is debated with great emotion, from all sides.
This moraning you heard eloquent pleas from doctors for some
relief from the burden of high premiums for medical malpractice
insurance. Since Kansas 1is one of the‘states which requires
doctors to purchase insurance 1in order to practice medicine,
the only way to avoid the cost is to stop being a doctor. The
lack of access to health care would be a serious problem for
Kansas citizens.

This afternoon some citizeans spoke to you about their
personal experiences. They came as volunteers to plead for a
public policy which would not restrict a citizen's right to
adequate recovery and redress for a wrong. While the stories
they tell are not particularly pleasant, they are real; and,
the lives of these people and their families and frieands have
been shattered by acts of negligent doctors.

The medical malpractice issue is not a debate between
lawyers and doctors, although we come before you frequently
with opposing views. The fundamental decisions on this 1issue
involve public policy choices for the 2.5 million citizens ia

Kansas who are deeply affected by this debate. Kansans are
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héalth care consumers and they are potential victims of medical
negligence. They want access to affofdable, high quality
health care, but also rely on the system which protects them
from tharm and compensates innocent victims for injuries
received.

We feel that there is a delicate balance which must be
preserved between the recent financial burden felt by doctors
and the fundamental rights of all of the citizens 1in this
state. You are being asked to arbitrarily restrict the rights
of viectims of medical negligence to be fully compensated for
their damages. Health care providers would be treated as a
special class, not held to the same standard of accountabilicty
as other citizens of Kansas. The most severely injured citi-
zens would be askei to carry the financial burden to reduce
insurance premiums for doctors.

This is a majof public policy decision, one which 1is as
large in magnitude and future impact as any you may ever make
as a legislator. It is so fundamental that if the citizems of
Kansas were before you today, they would demand that you apply
one standard or test to your deliberations. They would demand
that you pledge not to modify their legal right to full recov-
ery for wrongful damages which they may suffer from medical
negligence, unless and until you are decided there exists no
other available remedies to resolve this problem.

We do not believe that the curreat medical malpractice
crisis meets that test. In fact, we will suggest several steps
which can be taken, which will begin to alleviate the problem.

Some are absolutely guaranteed to have positive results.




Before suggesting solutions it 1is important at this phase
of the Committee's deliberations to define the nature and cause
of the problen. Malpractice 1insurance premiums have risen
sharply 1in the last few years, and for some doctors, in various
surgical specialties, the costs are becoming prohibitive. This
is an economic problem, not one rooted in the legal system.
The cause is our statutory system by which we mandate and pro-
vide insurance coverage.

While there is still much confusion over the pricing and
rate setting of liability insurance, a few items are relatively
clear. The economic problem is national and not local, and all
rates have risen in spite of a wide variety of state laws. The
insurance crisis is not limited to health care providers, but
is affecting rates for diverse groups from pesticidé workers to
nurse-midwives, from municipalities to day care centers.

There are numerous unational studies, including ones from
the United States General Accountiang Office and A.M; Best's
Casualty Loss Reserve Development, which recognize that the
role of investment income in the medical malpractice insurance
industry has caused tremendous fluctuations in the market.
Malpractiée claims are paid relatively slowly, and with high
interest rates 1in the early 80's, the investment gains on
premiums was substantial. Consequently, many believe that the
product was underpriced to euncourage purchase and investment
capital.

The rapid decline of interest rates shook the property/
casualty insurer because the premium was suddenly too low and

investments were not yielding the high returns. This has
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caused enormous malpractice premium increases being imposed on
unsuspecting doctors from coast to coast.

Thus are insurance “crisis” created: overly competitive
and fiscally careless insurers;, virtually unregulated and un~
taxed, keep premiums low during times of high investment yield,
only to be forced to overcompensate with enormous premiums
increases and limited or non-existent underwriting in riskier
lines. All in the name of a non-existent increase in losses.

In addition, the fundamental cause of medical malpractice
claims is medical carelessness. While, by and large, the
quality of health care in this country is the finest in the
world, a few health care providers are causing too many serious
injuries to health care consumers, while the rest of the medi-
cal profession and téxpayers are left with the bill. With the
exception of the tort system, there are too few effective
mechanisms to discipline this small percentage of frequently
careless doctors and hospitals.

Far from being too high, experts all agree that malprac-
tice claims represent only a fraction of real medical negli-
gence. Estimates vary from Rand's study of "one in ten inci-
dents of malpractice resulting in a claim™, to HEW's number of
only one in fifteen severe injuries resuléing in a claim.

According to Insurance Commissioner Bell's 7/1/85 report
on the Health Care StabilizationvFund, there have only been 940
claims filed ian 9 years. That's an average of slightly over
100 claims per year in a state of 2.5 million citizens. In

that same period of time only 135 payments have been made.
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The real costs of malpractice are the shattered lives and
pocketbooks of victims of medical carelessness, many of whonm
never receive any compeunsation through our current tort sys-
tem. Recent Congressional téstimony by economist Pat;icia
Danzon (Labor and Human Resources-Senate-7/10/84) estimates -the

financial costs of uncompensated injury from medical negligence

to be $24 billion in lost jobs and health care. The deterrant

value of the current system promoting increased medical care is
well worth the insurance dollars.

A further tragedy in the malpractice situation 1is that a
small number of health care providers 1is respoansible for a
large share of the malpractice suilts. This 1s true in Kansas
and has been confirmed in every state which has conducted a
major study, including Washington State, Florida and recently
in Pennsylvania.

After hand tabulating over 700 case files in Kansas we

"found that 31 doctors, less than 1% of the medical population

were multiple repeaters and responsible for 16Z of the claims

filed during that period. Unfortunately, the Insurance Commis-

sioner's Office has either been unwilling or unable to provide
the dollar figures to determine the amount of claims paid for
these frequent offenders, but our estimates are that these
sults account- for 30-407 of the money paid out of the Fund.
This means that all of the Kansas doctors are paying for the
errors of a few colleagueg.

The Medical Society has proposed a radical solution = to
restrict the rights of Kansas ciltizens to recover for their

damages. We feel that this legislation should never be pro-



posed unless there are no other alternatives. available, and
unless you are convinced that you have adequate information to
determine that the insurance rates are justified. Neither of
these situétions exists in 1985 ‘ifn Kansas.

But, we urge you to take some positive steps to ease .the
financial burden on the majority of Kansas doctors who do not
deserve these exhorbitant rates. These solutions reward care~
ful and contientious providers as well as protecting the rights

of victims of medical negligence.

I. Steps to Reduce and Eliminate Frivolous Claims and

Lawsuits.

The justifiable purpose of a screening process 1s to
“screen out” frivolous claims, not to preempt the jury by
deciding the case. The health providers recommend a mandatory
screening panel for every claim and lawsuit whose membership
would be comprised exclusively of medical peers of the defen-
dant provider. Their conclusions would be admissable in any
subsequent litigaction.

Such a procedure would not only be incredibly costly and
time consuming, but would substantially bias the trial of the
case. Merely ask yourself whether you would feel disadvantaged
by having a jury comprised entirely of doctors 1f you were a
victim in a malpractice case.

We would recommend that a number of alternative steps
could be provided under the law which would serve the same end
of eliminating frivolous suits but with a far higher degree of

fairness to all the parties concerned. These would include:



a. A requirement that with every case filed in court, the
claimant's attorney would have to file an affidavit, as
required by the new Illinois law, setting forth that a
‘medical exﬁert had reviewed the claim and found it to be
meritorious.
b. In the alternative, if no affidavit was filed or no
expert was available, the claimant would be required to
proceed with a screening panei comprised in the manner set
forth under curreant law. Under this procedure 1if the
claimant lost both before the screening panel and in liti-
gation, the defendants costs and attorney fees could be
assessed against the claimant.
c. Sanctions would be set forth in the law for any find-
ings by the court of any false statements 1in the affi-
davit.
d. Mandatory settlement conferences would be required in
every medical malpractice case within the first 90 days to
be conducted by a judge other than the trial judge.
e. Encourage trial judges to educate attormneys on the use
of the current frivolous lawsuit statute, which imposes
court costs and fees on an attorney and a litigant
(K.S.A. 60-211).22222
These pfoposals will serve to discourage and eliminate
frivolous activity, as well as to prompt reasonable settlement

negotiations at an early date in a significant case.

II. Steps to Reduce the Insurance Premium Burden on Non-Negli-=

gent Providers:
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The real medical malpractice problém for the non-negligent
providers is the rising cost of their liability inmsurance.

The providers recommend that the only mechanism for
achieving a reduction of the Burden of rising {insurance pre-
miums on non—-negligent providers is to statutorily limit or-cap
the amount that can be awarded to the plaintiff, similar to the
Indiana law.

This extreme measure 1is unnecessary, would serve as a
windfall to all future negligent providers and would unfairly
restrict the rights of recovery of injured parties.

To put this ptoposal.in perspective, we have relatively
few high dollar cases in Kansas. Those awards directly relaFe
to the extraordinary costs of health care and custodial ser—
vices for catastropﬁic injuries. According to Commissioner

Bell, there have been only 19 cases (2% of claims filed) which

have resulted in Fund payments over $500,000 in nine years.

While that number indicates that we do not have rtrunaway jurles
or frequent big judgmeants ia Kansas, it is these victims and
future severely injured Kansans who will suffer if a limit is
imposed.

There are alternatives to this radical proposal which will
ease the burden on most Kansas doctors without creating a safe
haven for the repeat offenders. A statutory solution which
penalizes the victim and benefits the wrong-doer is surely not
acceptable public policy for Kansas.

a. We recommend that the liability of the Fund be reduced

from $3 million to $1 million. (Similar to recommenda-

tions in H.B. 2662 before the House Ways and Means Commit-



tee.) This should automatically reduce the surcharge by
two—-thirds. No other state in the country rtequires doc~
tors to purchase 1insurance over $1 million in a state
fund, and most Kansas doctors do not need or want this
high coverage.

A small percentage of doctors in high risk surgical
specialites would probably want to purchase relnsurance
above the $200,000 primary coverage and $1 million Fund
coverage. That market 1is available in other states and
these skilled specialists are Dbetter paid than their
colleagues and can afford the extra coverage.

b. To further reduce the financial pressure on non-negli-

gent providers, a rating experience factor should be added

to the surcharge for those providers with claims settle-

ments or judgments against them. It seems unfair that
training is regarded as a rating factor to classify doc-
tors, but experience tis ignored. 1If a provider has a his-
tory of malpractice, the insurance rates should be higher.
¢. The premium burden in Kansas 1is very unevenly distri-
buted. Providers insured with St. Paul pay almost double
the premiums paid by doctors jnsured with Medical Protec-
tive. To further reduce the burden on doctors with the
highest premiums the surcharge should be averaged, rather
than remain an exact percentage of the primary coverage.
Then all doctors 1n one class would pay the same sur-
charge, regardless of primary carrier.

d. The premium burden under the Fund could be further

reduced by requiring risk management programs.
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e. The premium burden under the Fund could be ultimately
reduced by better monitoring of insurance rates and data.
Illinois has a good sample statute.

.

III. Steps for More Effectively Dealing with Negligent Provid-

ers in Order to Prevent Future Reoccurrences by the Same

Providers.

It 1is ironic that none of the health provider organiza-
tions made any substantive recommendations as to what could be
done to prevent medical negligence, they merely said they
probably could do a "better job".

There is much that can be done, however, we would suggest
that you consider the following:

a. Toughen reporting requirements, as per the Arizona

law.

b. Repeal the confidentiality of peer review.

c. Require by law that every settlement or judgment of

malpractice against a provider be automatically referred

to the Board of Healing Arts.

d. Establish by statute sanctions which the Board of

Healing Arts may consider in reviewing a claim against a

provider specifically to include options such as public

censure, suspension, delicensure, and fines.

e. Mandate risk management.

f. Mandate peer review with reports of all positive

findings being automatically submitted to the Board of

Healing Arts.
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g. Establish as a class E felony the provision of treat-
ment by a provider while under the influence of alcohol or
drugs.

h. Specifically incorporate all the recommendations of
the general counsel of the Board of Healing Arts.

i. Specifically incorporate all the recommendations of
Legislative Post—-Audit.

j. Require the Western Insurance Company, which operates
the state JUA, to notify the Board of Healing Arts when
the likelihood of repeated negligence or questionable pro-

cedures becomes evident in claims filed.

IV. Structured Judgments.

The providers éecommend that all judgments and settlements
over a certain amount be mandatorily structured and subject to
review periodically for the question of continued 1liability.
This would create endless litigation and substantially increase
the costs every year to the victim to protect the orvriginal
judgment.

Currently the laws governing the Fund, which cover judg-
ments and settlements over $200,000, provide for mandatory per-
iodic payments from the Fuund. Judges can order a structured
settlement in any case and in fact, most large cases are struc-
tured by the lawyers. These recommendations could further the
current laws.

a. The éonsideration of itemized jury verdicts, similar

to provisions in the new Illinois law, should be consi-

dered by the Committee.

g g2



b. As long as the issue of basic liability was not re-
opened, consideration should be givean to structurizing
payments for future medical care, a major portion of any

L.

sizeable award.

V. Limitations on Attorney Fees.

The providers recommend that limitations be placed on the
amount or percentage of contingent attormney fees. They do not
suggest how this will remedy the problenm of medical negligence.

We oppose such a recommendation as bad public policy for
at least three reasons:

1. It will have no impact whatsoever on the medical mal-
practice problem as juries are unaware of the type of con-
tractual relationship between the attormey and client, and
of the amount or percentage of fee agreed upon. There-
fore, a contingency fee is not considered by the jury in
establishing its award for damages Ln a mnedical negligence
case;

2. It is a deliberately punitive recommendation made by

the providers and an infriangement of the right to contract

between attorney and client; and,

3. It-is desighed to prevent lower income injured victims

from pursuing legal remedies.

These are some specific recommendations which meet the
test of appropriate public policy for Kansas. The non-unegli-
gent health care provider is helped by lower insurance premi-
ums, and there is a two-fold protection for the public citi-

zens. Victims of malpractice will not be denied access to the



courts or access to attorneys of their choice and will retalin
the right to recover for the damages suffered due to medical
negligence. In addition, provisions will be made to 1isolate
and discipline frequently negligent providers.

A focus for the Committee in making decisions should be to
establish some fundamental standards as a test for each legis-
lative recommendation.

First, you should accept a0 remedy which restricts or

impedes the rights of the victims to be fully compensated

for their damages.

Second, you should accept no remedy which limits the 1ia—‘

bility of negligent health care providers.

Third, you should accept no remedy which is not designed

to benefit the‘non—negligent providers.

The recommendations which we have made meet all three of
these standards. The extreme recommendations made by the pro-
viders and others,  here today, would totally violate these
standards. They should be found unacceptable to you.

These proposals combined with the significant changes in
the collateral source rules made in 1984 should result in sig-
nificantly lowering malpractice premiums while ensuring the
continued delivery of quality health care in Kansas.

The cicizen; of Kansas are mindful qf the problem con-
fronting the non-negligen# providers. But as potential victims
of the system, they would ur_ e that the solution to this eco-
nomic problem not be a denial of basic rights. Your charge as
lawmakers of the state is to achieve the delicate balance and
arrive at sound public policy for the benefit of all of the

citizens of Kansas.
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I.

II.

III.

Iv.

MEDICAL MALPRACTICE STATE-BY-STATE REVIEW

33 states have some type of Review Panel or arbitration.
1. 23 of these states make the panels mandatory.

a. 4 of the mandatory states have been declared
unconstitutional.

b. I of the mandatory statutes was repealed.

c. Only 10 of the 23 mandatory states allow the
admission at trial of the panel proceedings or
results. )

d. 8 states have voluntary panels or arbitration.

e. 2 states provide for the inclusion of an

arbitration agreement in medical service
contracts or included with the bill (statemerdt
of costs).

15 states enacted some type of caps limiting a victim's
recovery in medical malpractice actiouns.

l. 6 of these cap provisions have been declared
unconstitutional.

2. 3 states provide for the termination of any damages
payments at the death of the victim.

5 states have provided for mandatory periodic payment of
damages in medical malpractice cases.

1. 1 of those statutes was declared uncoastitutional.

16 states have placed limitations on contingent fees

szstem.

1. 2 of these statutes have been declared
unconstitutional.

2. 4 states have limited contingent fees in all cases.

3. 11 states have specific restrictions on contingeat
fees in medical malpractice cases.

9/ /2¥/3/ 55
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STATE | PANELS/ARBITRATION CAPS CONTINGENT FEE LIMITS
AL Voluntary-nonbinding. Court ordercd periodic
payments over $100,000.
AK Not mandatory-admissible.
AZ Mandatory-nonb1d ing-admissible.
AR Voluntary-binding (if both agree). Court ordered periodic
: payments over $100,000.
Future damages end with death.
CA Allows arbitration clause in medical $250,000 cap on non-eonomic Fee limitations.
service contracts. damages.
crT Voluntary-nonbind ing-admissible.
Dt Discretionary (either party may call fFuture damages end with death. | Fee Limitattons.
for a panel).
FL* Mandatory-admissible.* Various lLimits.* Sliding Scale Restrichions.
HI Mandatory=-nonb 1nd ing- tnadmissible.
10 Mandatory-nanbind ing- inadmissible. Various lumits.* 40% fee limitations.
IL Mandatory-1mnadmissible (cost will be $500,000 cap.* Sliding scale restrictions.
counted against party contesting Periodic payments over $250,000
panel decision, 1f they lose at trial.)
IN Mandatory-admissible. $100,000 per doctor/$500,000 15% lumit over $100,000.
total.
LA Mandatory-admissible. $100,000 per doctor/$500,000
total.
ME Discretionary (either party may call
for panel)-inadmissible.
MO Mandatory-nonbinding-admissible (burden
of proof on contesting party).
MA Mandatory.
MI Arbitcration agreement must be offered Statutory scale lLumits.
to by both parties.
MO Mandatory-inadmissible*.
MT Mandatory-nonbind ing-1nadmissible.
NE Mandatory-nonbinding-admissible. $1,000,000 cap on awards.
NH Mandatory.




'

1

S1ATE | -PANCLS/ARBITRATION CAPS CONTINGENT FEE LIMIIS
NJ Mandatory-admissible (noh subject Statutory ascale lumits.
to cross examination).
NM Mandatoury-inadmissible. $500, 000 cap plus actual
medicals.
NY Mandatory-admissible (1if panel Fee lumitations.
unNanimous) .
ND Mandatory (repealed). $300,000 cap *
OH Mandatory-admissible. $200,000 cap *
oK S0% max umum.
OR Physician's liability limited 33 1/3% minimum.
to 1nsurance coverage (minimum
insurance required $100,000/
$500,000).
PA Mandatory (exclusive jurisdiction)+ Fee lumitation.
RI Mandatory.
sC $100,000 per i1ncident./$300,000
per year.
Fund available for excess.
sD $500,000 general dumages.
IN Mandat ory-odmissible (waivable F 35 1/3% lLimitation.
buth parties agree).
X $500,000 cap un non-medical
damages .
uf Mandatury-nonbinding. 33 1/3% lwmitation.
vT Voluntary.
VA Voluntary. $1,000,000 overall lumit.
Wi Mandatory-binding (1f agreed to by $200,000 limit on doctor’s Fee lumitation.
both parties-admissible). liabiity.
No Lmmit on Fund.
WY $500,000 Llimit on doctor's

labilaty.
$1,000,000 lLwmit on Fund.
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Dept.
Code No.

CODING USED FOR PROFESSIONAL
LIABILITY CLOSED CLAIMS REPORTS

Type of Insured

Doctors of Medicine & Surgery

111

112

113

114

115

116

No Surgery (Prem. - 235)
Physicians - No Surgery, Psychiatry Pulmonary
Diseases, Family Practice

No Major Surgery (Prem. - 424)
General Practitioners or Specialists Performing

Acupuncture, Ateriography, Catheterization, Radiation

Therapy, Shock Thearapy/Geriatrics, Pediatrics,
Family Practice

No Major Surgery (Prem. - 598, 718, 838)
General Practitioners or Specialists Performing
Colonscopy, Laparoscopy, Needle Biopsy/Broncho-
Esophagology, Emergency Medicine

Surgery (Prem. 1,197, 1,436)
Obstetrics-Cynecology, Emergency Medicine,
Abdominal, Hand, Neck

Surgery (Prem..1,676,1,915)

Doctors of Osteopathy

121
122
123
124
125
126

ISO Code No.

80230
80321

80270
80322
80533
80117

8olol
80145
80158
80323
80534

80269

80294
80421
80420

80115

80160
80324
80443

80141, 80143
80153, 80155

81057

80166 - 81070
80325 - 80326

80144, 80146
80150, 80152
80154, 80156
80171, 80327

Anesthesiology (Prem. 1,436) 80151
Ceneral Practitioners or Specialists Performing

Ceneral Anesthesia or Acupuncture Anesthesia

(Not Nurse Anesthetists). Check hcp Master to see

if Dentist Anesthetist

No Surgery ISO Code will be similar

No Major Surgery
No Major Surgery

Surgery . (EXAMPLE 80230 =
Surgery 84230 =
Anesthesiology

Intern 84268

e ey BRI

ey

-t

119
120

to MD's except end digit
will be "4" instead of "Q"



CODING USED FOR PROF. LIAS.
CLOSED CLAIMS REPORTS (cont.)

Dept. .
Code No. Type of Insured I1SO Code No.
130 Chiropractors 80410

140 Podiatrists (Chiropodists) 80993

150 Physical Therapists (Physiotherapists) 80995, 80938
160 Dentist Anestheci;ts 80151

170 Dentists 80210, 80211
180 Nurse 80993, 80714
300 Medical Care Facilities 80611, 80612, 84965
310 Medical Care Facilities (Non-HCP's Clinics) 80613, 80614
350 Mental Health Centers 80997

400 Pharmacists 59112

500 Optometrists 80994

600 Nurse Anesthetists 80960
700/800 Professional Corp. Partnerships 80999

900 Engineers

910 Land Surveyors

920 Architects

930 Landscape Architects

940 Attorney's 81220, 81330,

81113, 81114

g s



DOCTOR
A

SPECIALITY

115

115

113

1"

114

"M

m

130

13

12

CITY

Shawnee Mission

Halstead

Kansas City

Topeka -

Overland Park

Leavenworth

Wichita

Leawood

Shawnee Mission
Merriam
Overland Park

Eldorado

YEAR
CLOSED

1983
1984

1981
1981

1981
1982

1984
1984
1984

1980
1980

1979
1980

1984
1980
1982

- 1982

1983

1984
1984
1980
1981
1982
1983

1982
1982

LOSS

$100,000
0

2,500
0

0
100,000

100,000
100,000
100,000

16,000
0

2,000
144,375

200,000
0
0

0
45,963

coococoo

5,000

DEFENSE

$56,578
0

124
6,204

1,864
7,763

6,378
4,620
1,651

7,730
0

2,700
6,900

7,095
0
0

0
7,631

168
2,665
4,943
6,520

17,436

5,699
500

OTHER

1,

3,
1,

2,
6,

2,
0

2,
1,

SOO0OO0OO0O0O

676

393
894

865
139
126
248
446
001

127

943

755

cAUSE

Surgery
Improper Care

Improper Care
Surgery

Birth Control ,
Incorrect Diagnost

Incorrect Diagnost
Incorrect Diagnos
Incorrect Diagnost

Surgery
Improper Consent

Improper Care
Incorrect Diagnost

Incorrect Diagnase
Incorrect Diagnose
Incorrect Diagnos

Falls
Prescription Erion

Improper Care
Miscellaneous
Birth Related
Post-0p Infection
Improper Care
Reaction to Drugys

Incorrect Diagnose
Reaction to Drugys

.



DOCTOR
K

SPECIALITY

115

114

112

114

112

114

1"

"

114

112

14

CITY

Wichtig
Kansas City
Topeka
Wichita
Wichita

Kansas City
Topeka
Wichita
Leavenworth

Coldwater
Salina

Overland Park

YEAR
CLOSED

1981
1983

1982
1983

1981
1982

1978
1979

1982
1983
1981
1982
1983

1983
1983
1983
1980

1980

1982

1984
1982
1983

1982
1982
1983

1980
1981
1982
1983

LOSS

14,000

00,000
15,000

2,000

60,000
0
0
100,000

0
0

0
5,667
4,000
24,000

10,000

OO0

DEFENSE

0

3,

2,
1,

4,
2,

0

4,

3,
1,

0

7,

0

3,
23,
25,

0
0

12,

2,
5,

2,

434

595
166

908
197

500

045
076

444
523

027
300
069

045
50

399
035
629

731
196

OTHER
791
348
162
409
121
724

184
24

18
1,928

274

OO oo D

OO

795
1,207
129

185

CAUSE

Surgery
Surgery

Birth Related

Birth Related

Post-0p Infection
Surgery

Birth Related
Anesthesiology

Surgery
Psychiatric
Incorrect Diagnosc
Improper Care
Incorrect Diagnose

Birth Related
Birth Related
Anesthesiology
Incorrect Diagnost

Incorrect Diagnas.
Incorrect Diagnost

Birth Control
Reaction to Drug.

Doctor's Advice
Improper Care
Birth Control

Reaction to Drugs
Birth Control
Birth Related
Birth Relatled

R



YEAR

DOCTOR SPECIALITY CITY CLOSED LOSS DEFENSE OTHER CAUSE
) 14 Shawnee Mission 1984 100,000 4,528 2,211 Surgery
1983 45,000 2,139 152 Surgery
1984 7,400 0 698 Surgery
1984 100,000 19.987 11,447 Surgery
W 15 Kansas City 1984 16,635 6,970 479 Improper Care
1983 100,000 4,368 3,380 Surgery
1979 0 0 0 Vasectomy
1978 0 3,130 203 Miscellaneous
X 112 lola 1981 0 2,448 482 Improper Care
1983 0 6,542 608 Improper Care
Y ' 114 Topeka 1981 80,000 35,592 0 Post-0p Infection
' 1982 1,000 2,042 0 Incorrect Diagnos:
7 114 Overland Park 1981 1,000 265 7 Improper Care
1981 0 1,037 18 Post-0p Infection
AA m Wichita 1980 10,000 628 © 214 Incorrect Diagnos.
: ‘ 1982 0 0 0 Incorrect Diagnosc
1984 83,300 4,349 1,469 Incorrect Diagnos
BB 114 Wichita 1984 0 0 846 Birth Control
115 1982 1982 13,500 0 593 0 Improper Care
cc 12 Iola 1982 0 8,371 . 1,757 Doctor's Advice
1983 50,000 3,656 789 Doctor's Advice
1984 0 0 0 Improper Care
DD 114 Overland Park 1982 20,000 646 8,044 Improper Care
1981 0 0 0 Personal Injury
EE 114 Salina 1984 3,500 4,681 1,049 Birth Related
1983 0 0 0 Personal Injury
. FF 115 Leawood 1983 15,000 8,747 264 Surgery

1983 15,000 3,729 0 Surgery



DOCTOR
GG

HH

Il

JJ

KK

- Lt

MM

NN

00

PP

QQ

SPECIALITY

"

114

112

114

114

115

M

122

124

115

115

CITY

Hays
Junction City
Topeka

Emporia

Hutchinson
Overland Park
Hays

Wichita
Sabetha
Kansas City
Wichita

Wichita

YEAR
CLOSED

1980
1981

1979
1980

1982
1983

1978
1980
1980
1983

1979
1979
1978
1982

1980
1983
1979

- 1982

1982

1982
1980

1980
1981

1982
1983

1983
1983

LOSS

0
35,000

18,750
20,000

0
0

0

7,500
18,000

51,250

oo [ Re] L) (o]

2,500

[N ]

3,121°
1,250

5,000
7,500

17,500

0

3,

1,
7,

OO O o

2,

1,
10,
3,

2,

16,

3,
0

6,
29,

DEFENSE

575

560
829

947

727

823
231
684

581
125

470

112

482
700

OTHER

1,129

244
2,226

363
114

AN =]

264
4,037
1,270

176

336

350

641

1,000

658

1,713
8,018

CAUSE

Incorrect Diagnos:
Incorrect Diagnou:

Surgery
Miscellaneous

Improper Care
Improper Care

Surgery
Surgery
Hysterectomy
Birth Related

Hysterectomy
Birth Related
Birth Control
Birth Control

Incorrect Diagnos.
Incorrect Diagnost
Improper Consent

Reaction to Drugs
Reaction to Drugs

Reaction to Drugs
Personal Injury

Birth Control
Doctor's Advice

Improepr Care
Surgery

Surgery
Improper Care



DOCTOR

RR

SS

LA

uu
L)
WW
XX
Yy
11
3A
38

3C

.SPECIALITY

115
115
115
112
114

114

113

115

113

1

115

114

13

114

14

m

114

112
113
113

CITY

Mission
Mission
Mission
Mission
Mission

Great Bend

Topeka'

Arkansas City
Overland Park
Shawnee Mission
Wichita
Lawrence
Lawrence

Hays

Kansas City

Overland Park

YEAR
CLOSED

1982
1982
1981
1981
1981
1981

1984
1984

1984
1983
1983

1983
1983

1980
1980

1984
1982

- 1979

1979

1982
1983

1979
1980

1983
1982

1979
1977

1980
1981
1981

L0ss

oo [N o] (=]

6,000
4,250
1,667
2,500

18,000
12,500
5,000

250

6,000

10,000
0

55,000
37,500

1,000

4,505
11,000

DEFENSE

6,605
1,451

147
3,800

1,463
9,707

14,125

2,052

20,560

OTHER

1,897
2,500

13,861

481
2,778

300

93
m

21
156

48
2,974

409

20,000
16,700

CAUSE

Surgery
Surgery
Doctor's Advice
Vasectomy
Anesthesiology
Surgery

Birth Related ’
Birth Related

Improper Care
Surgery
Surgery

Incorrect Diagnose
Incorrect Diagnose

Birth Control

Incorrect Diagnose

Improper Care
Improper Care

Incorrect Diagnose
Incorrect Diagnns.

Surgery
Surgery

Surgery
Surgery

Incorrect Diagnose
Incorrect Diagnose

Improper Care
Improper Care

Surgery

Post-Op Infection

Dental



DOCTOR
30

3t

3F

SPECIALITY

112

m

112

Continued on next page

CITY

Topeka

Wichita

Lawrence

YEAR
CLOSED LOSS

1979 750
1980 25,500

1980
1982

1980
1979

[eRe) (= Na)

DEFENSE

778
2,710

0
0

8,661
2,493

OTHER

121
215

1,113
460

CAUSE

Reaction to Drugs
Birth Related

Incorrect Diagnose
Incorrect Diagnosc

Improper Care
Doctor's Advice

U



DOCTOR

3G

3H

31

3J

3K

3L

3M

3N

SPECIALITY

122
114

112
113

116
116

13
13
123
13

CITY

Overland Park
Lawrence
Topeka

Topeka
Junctiﬁn City

Topeka

Wichita

Lenexa

YEAR
CLOSED

1979
1980

1984
1984

1978
1979

1979
1980

1981
1982

1979
1979
1980
1980

1980
1981
1981
1981
1981
1981
1981
1981
1981
1981
1981
1981
1983
1984
1984

1979
1979
1979

LOSS

$ 7,000
0

0
0

1,500
1,750

0
0

100,000
10,150

0
2,500
250
20,000

1,100,000
100,000
34,000
66,000

COOCOOOO

1,000,000
25,000
75,000

100,000

10,000
50,000
25,000

DEFENSE

$ 5,236
0

267
193

342
2,140

6,873
0

67,145
2,816

6,874
1,455
457
385

22,719
2,609
2,038
2,390
4,034

CcCoOoocOoOO

18,049
24,272
21,395

3,088
68,000
17,873

OTHER
800
411

5
1,638

0

404

917
0

0
616

916
234

47

666

o OO0 OOODOOOCOCO

N
4,608

CAUSE

Birth Related

Incorrect Diagnos:
Incorrect Diagnos:

Improper Care
Anesthesioloqy

Incorrect Diagnos:

Birth Related
Incorrect Diagnos:

Doctor's Advise
Incorrect Diagnos:
Surgery

Surgery

Surgery
Surgery
Surgery
Surgery
Surgery
Surgery
Incorrect Diagnos.
Incorrect Diagnos:
Incorrect Diagnos.
Incorrect Diagnos:
Incorrect Diagnos.
Incorrect Diagnos
Surgery
Surgery
Surgery

Reaction to Drugs
Prescription Erro:
Reaction to Drugs



DOCTOR
30

3p

3Q
3R

35
3T
3u
3v

3W

3X

3y

SPECIALITY

114
114

112
115
115

13
13

12
M

112
115
13

114
12

114
14
115
114 -

125
125
124

115
112

115
115
115

115
115

CITY

Topeka

Prairie Village

Topeka

Topeka

Arkansas City

Shawnee Mission

Pratt

Wichita

Topeka

Kansas City

Topeka

YEAR
CLOSED

1982
1982

1982
1983
1984

1980
1980

1978
1980

1983
1983
1983

1982
1984

1983
1984
1984
1984

1983

1983
1984

1980
1982

1981
1983
1981

1983
1981

Loss

$ 14,000
15,000

0
700
65,000

250
15,000

0
300

5,000

0
25,000

0

0

0

0
11,000
100,000
50,000
100,000

0
0

3,700
63,500
500

DEFENSE

$ 3,481
0

195
0
36,581

457
485

2,821
2,484

3,793
728
9,461

0
0

13,934
0
0

2,515

7,975
5,375
4,118

3,536.47
0

2,509
267
8,125

486
6,983

OTHER

0
972

0
30
250

42
47

443

OO [N e Nen) fem)

3,041

8,397

f e ) OO O

440
247
2,520

88

CAUSE

Birth Control
Hysterectomy

Miscellaneous
Surgery
Surgery

Surgery
Surgery

Post-0p Infection
Incorrect Diagnose

Incorrect Diagnose
Surgery
Incorrect Diagnose

Improper Consent
Surgery

Incorrect Diagnose
Incorrect Diagnose
Surgery
Surgery

Miscellaneous
Improper Care
Surgery

Surgery
Incorrect Diagnose

Doctor's Advice
Surgery
Surgery

Incorrect Diagnose
Miscellaneous



DOCTOR

3z

4A

4B

ac

4D

4t

4F

4G

4H

41

49

SPECIALITY

114
114
114

114
114

m
115
m

112
122
114

m
m

14
115
115
115

115
115

12
12
112
112

113
13

114
114

113
13

ITY

Wichita

Fredonia

Kansas City

Gardne(

Clay Center

Topeka

Wichita

Horton

Hillsboro
Overland Park

Topeka

YEAR
CLOSED

1979
1979
1979

1980
1981

1982
1980
1982

1980
1979
1982

1982
1982

1984
1981
1983
1983

1981
1983

1984

1981
1981
1981

1984
1984

1984
1984

1981
1982

Loss

0
11,700
0

0
0

42,500

9,000
30,000

10,000
10,000

10,000

[ N e ] oo OO0

2,500
2,500

15,000

1,000

2,200

DEFENSE

$1,076.70
1,602
1,076

12,827
0

23,846
0
7,137

0
0
205

0
1,000

100
1,084
3,202
1,228

332

2,096
2,716

16,579
1,569

14,521
99

323
2,076

OTHCR
105.60

507.11
105.60

[Nl QOO OO oo

163

611
511

204
216
34

6,930
6,000

4,682
1,430

CAUSE

.Hysterectomy

Birth Related
Hysterectomy

Surgery
Birth Related

Birth Related
Surgery
Surgery

Improper Care
Surgery
Birth Control

Improper Care
Surgery

Incorrect Diagnos
Doctor's Advice

Incorrect Diagnose
Incorrect Diagnose

Prescription Error
Surgery

Improper Care
Incorrect Diagnose
X-Ray

Improper Care

Miscellaneous
Incorrect Diagnose

Birth Related
Birth Control

Improper Care
Post-Op Infection



DOCTOR
4K

aL
| aM
aN
40

4p

4Q

4R

45

47

SPECIALITY

112
112

114
114

112
M

13
115

114
114

1M
M
(A

12
13

1M1
114
000
13
113

1M1
1M

1
1M1

CITY

Hoisington

Topeka

Kansas City

Salina

Wichita

Prairie Village

Topeka

Topeka

Hutchinson

Ottawa

YEAR
CLOSED

1981
1981

1981
1983

1980
1982

1979
1980

1982
1982

1981
1982
1982

1980
1980

1981

1981

1981
1982
1983

1979
1979

1982
1984

LOSS

45,000
0

1,000
7,500

0
21,667

0
0

25,000
7,500

40,000
0
100,000

12,500
0

QO

15,000
343

o oo o

500

2,

1,776

0

16,

13,
4,
13,
1,
7,

2,
6,

1,

COoOO

1,

500
487

039

972
612
591
990
934
446
17

310
820

512

641
120

484

DEFENSE

.62
894.

01

.62

OTHER

1,

9,
1,

QOO O

337
273

185
350

885

738
117
201

524
933

100

68
68

75
68

CAUSE

Improper Care
Doctor's Advice

Surgery
Surgery

Surgery
Surgery

Surgery
Surgery

Surgery
Improper Care

Surgery
Incorrect Diagnos
Improper Care

Surgery
Improper Care

Improper Care
Post-0Op Infection
Surgery

Surgery
Anesthesiology

Improper care
Incorrect Diagnos

Birth Related
Birth Related



DOCTOR
4u
4v
4
4x
4y
41

5A

58
5C
50
5E
5F
5G
5H

SPECIALITY

114
180
114
12
114
114
114
114
114

m
114

122
170
114
115
115
114
115

115
115

cITy
Kansas City
Wichita
Hays

Topeka
Kansas City
Wichita

Shawnee

Eureka
Newton
Eureka
Kansas City
Wichita
Kansas City
Wichita

YEAR
CLOSED

1979
1984
1980
1979
1979
1978
1978
1978
1979

1980
1980

1984
1982
1981

1983

1983
1979
1978

1979
1979

LOSS
0
5,000
3,500
2,000
1,000
25,000
15,000
15,000
1,000

0
35,625

20,000
1,250

7,500

35,000

o O o o

DEFENSE

6,576
0
3,750
1,700
444
4,132
0
0
490

13,369

1,284

800
15,231

OTHER
855
735
976

54

CAUSE

Doctor's Advice
Personal Injury
Improper Consent
Birth Related |
Improper Care
Improper Consent
Surgery

Surgery

Hysterectomy

Personal Injury
Doctor's Advice

Incorrect Diagnos.
Improper Consent
Birth Related
Surgery

Surgery

Incorrect Diagnost
Post-0Op Infection

Surgery
Surgery



DOCTOR
51

5J

5K

5L

5M

5N

SPECIALITY

1M1
m
"M
11

112
112

114
14

113
115

170
170

114
114
114
114
114

CITY

Wichita

Kansas City
Wichita
Kansas City
Topeka

Wichita

YEAR
CLOSED

1980
1982
1982
1982

1979
1979

1982
1982

1982
1984

1979
1979

1982
1983
1984
1984
1982

LOSS

200,000

99,000
100,000
100,000

0
0
0
0

40,000
30,000

6,215
5,218

9,000
100,000
90,000
100,000
8,500

1,
N
1,
1,

0
0

1,

9,
8,

3,

1

8,
9,

DEFENSE

932
525
313
262

672
196

442
012

470
505

209
201
367
822
293

OTHER

4,067
437
213
219

50
196

79
85

1,145
18,653

3,449
17

CAUSE

Incorrect Diagnosc *
Incorrect Diagnose
Incorrect Diagnose
Incorrect Diagnose

Surgery
Surgery

Birth Related
Birth Related

Surgery
Surgery

Dental
Denta:

Improper care
Surgery
Improper Care
Surgery
Surgery



DOCTOR
6A
68

6C

SPECIALITY

114
114

11
m

114
114

111

CITY
Kansas City

Wichita

Topeka

YEAR

CLOSED LOSS
1982 9,500
1983 200,000
1981 0
1982 0
1982 0
1981 7,500
1983 145,000

DEFENSE

2,515
12,373

1,288

18,000

OTHER

469
3,207

536

o O oc

CAUSE

Surgery
Surgery

Incorrect Diagnose
Falls

Hysterectomy °
Hysterectomy
Birth Related



INEYEY, [V TS TR R W

Provider by Date of Date HCSF Date Primmary or
File ISO Class Code Type of Injury Severity Occiirrence Notified Settled Amount Excess

Fiscal Year 1977

(1) M.D, Surgery 7 7176 9/76 2[22/77 ' 137,500 Excess

TOTAL 137,500

Fiscal Year 1978 TOTAL 0

Fiscal Year 1979

(2) M.D. Birth Control, ] 5/77 3/78 10/12/78 2,500 Priinary
80612 Abortion

(3) 80612 Fall 3 7/78 9/78 3/30/79 205,143 Excess

(4) M.D. Surgery Related 2 10/76 4/78 6/19/79 750 Prinary

TOTAL 208,393

Fiscal Year 1980 TOTAL  _ 0

Fiscal Year 1981

(5) D.P.M. Post-Op Infection 5 12/78 11/79 7/21/80 8,500 Pritnary
(6) 80422 Incorrect Diagnosis 6 4/78 3/79 7/28/80 255,047 Excess
80999 . ,
f\

. (7) M.D. Incorrect Diagnosis ) 7177 7/79 9/1/80 650 Primary
% ‘ (8) 80612 Improper Care 9 12/80 2/81 "4/3/81 200,000 Excess
& (9) M.D., P.A, Birth Control, 5 9/76 6/30 4/24/81 59,500 Primary
N ' Abortion
N\
< 5/, . X3
S I Jp-r 3/ 55

erp g g



(10)

()

(12)

(13)
(14)

(15)
(16)
(17)
(18)
(19)
(20)
(21)

(22)

File

Provider by
1SO Class Code

80999~ § LT
80153
80154
80153
80153

80152
80152

M.D.

80153
80612
80999

80151
M.D.

M.D.
80612
80151
M.D.
M.D.
84534
M.D.
M.D.,
M.D.
M.D.
M.D.

80612
80273

Type of Injury
Birth Related

Surgery Related

Birth Related

Improper Care

Surgery

Improper Care
Birth Related
Improper Care
Improper Care
Incorrect Diagnosis
Incorrect Diagnosis
Incorrect Diagnosis

Birth Related

Severity
7

Date of
Occurrence

12/77

3/77

8/76

Fiscal Year 1982

5179
1/78

6/78
10/77
5177
6/30
‘8/76
8/76
7176

/79

Date HCSF
Notified

3/80

2/79

7178

3/81
3/80

11/79
579
9/79
2/81
3/78
3/78
5179

10/81

Date

Settled

5/27/81

6/15/81

6/25/81

7/24/81

7/30/81

8/3/81

8/14/81

10/1/81

10/21/81
10/26/81
10/26/81
10/26/81

10/30/81

Amount

214,485

35,000

1,000,000

TOTAL 1,773,182

1,000

1,000

30,000
600,000
4,000
17,500
900,000
14,000
95,000

40,000

trage £ 0l

Pritnary or
Excess

Excess

Excess

Excess

Excess

Excess

Excesss
Excess
Primnary
Priinary
Excess
Lxcess
Excess

Excess

1uU



(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)
(31)
(32)

(33)

(34)

File {

Provider by
1SO Class Code

80612
M.D.

M.D.

M.D.

30261

80269
80612
80259

84151
80960

80143
80145
M.D.

80534
80177
80612

80239
80266
80267
80999
80267
80117
80612
M.D.

80612

Type of Injury

Incorrect Diagnosis

Anesthesiology

Birth Control,
Abortion

Incorrect Diagnosis

Iinproper Care

Anesthesiology

Incorrect Diagnosis

Birth Related
Improper Care

Iliness from Drugs

Surgery

Fall

Severity
9

Date of

Occurrence

9/77

11/78

3/77

7179

10/77

10/79

11/77

8/78
5/81

3/79

11/78

8/81

Date HCSF Date

Notified Settled
9/79 11/30/81
9/80 12/4/81
1179 1/4/82
7/80 2/11/82
10/81 3/1/82
5/80 3/9/82
11/80 3/26/82
9/81 4/1/82
1/82 4/3/82
4/80 4/15/82
10/80 5/13/82
2/82 5/13/82

Armount

7,000

75,000

1,200

355,000

122,154.65

62,500

3,750

42,500
65,000

156,022

117,500

65,000

YR IN

Primnary or
Excess

Fxcess

Excess

Prinary
Excess
Excess
Excess

Excess

Excess
Excess

Excess

Pritnary

Excess

S



(35)

(36)

(37)

(38)

(39)

(40)

(41)

(42)

(43)

(44)

(45)

(46)

(47)

File #

Provider by
ISO Class Code

M.D.

80117

80154

80143
D.O.

80421
80154
80289
80612

80153
80612

M.D.

80420
80154
80612
30421
80153
80151
80999

80163
80999

M.D.
80117

Type of Injury

Psychiatric

Hiness from Drugs

Incorrect Diagnosis

Birth Control,
Abortion

Incorrect Diagnosis
Iliness from Drugs
Birth Related
Surgery Related

Improper Care

Incorrect Diagnosis

Hiness from Drugs

Surgery Related

Vasectoiny

Severity
1

7

4

Date of

Occurrence

11/79

5178

Fiscal Year 1983

11/80

12/79

12/77

5177

7178

9/78

11/80

6/79

7176

1/81

5177

Nate HCSF

8/80

5/80

11/81
12/81

6/80
5/78
1/81
9/80

8/81

4/81
12/77

3/82

7179

Date

Settled

6/24/32

6/24/82

7/22/82

7/23/82

7/28/82

8/30/82

9/15/82

10/8/82

11/3/82

11/22/82

1/6/83

1/7/83

1/18/83

Page 4 of 10

Amount

200,000

85,000

TOTAL 3,060,126

113,622

1,750
180,000
95,000
982,00
12,000

175,000

275,000

25,000

216,730

20,000

Primary or
Excess

Excess

Excess

Excess

Excess

Excess

LExcess

Excess

Excess

Excess

Excess

Excess

fxcess

Pritnary



Page 5 0f 10

Provider by Date of Date HCSF Date Priinary or
File # I1SO Class Code Type of Injury Severity Occurrence Notified Settled Armount Excess

(48) M.D. Surgery 5 5179 4/81 2/7/83 243,300 Excess
(49) M.D. Birth Related 7 2/79 10/81 2/23/82 443,426 Excess
(50) M.D. Incorrect Diagnosis 9 11/78 9/80 3/11/83 150,000 Excess
(51) M.D. Surgery 5 7/80 7/81 3/17/83 _ 75,000 Excess
(52) M.D. Improper Care 9 3/82 10/82 3/30/83 150,000 Excess
(53) M.D. Birth Related 9 12/78 3/80 3/30/83 150,000 Excess
(54) CRNA Anesthesiology 9 6/81 10/81 5/4/33 170,000 Excess
(55) M.D. Incorrect Diagnosis 8 12/80 5/82 5/9/83 122,452 Excess
(56) M.D. Surgery 5 © o 6/81 8/81 5/23/83 800,000 Excess
(57) M.D. Surgery | 7 10/80 9/82 6/7/83 1,500,000 Excess
(58) M.D. Incorrect Diagnosis 9 1179 2/80 6/1/83 275,255.47 Excess
(59) M.D. Incorrect Diagnosis 3 1/80 12/81 6/2/33 85,456.54 Prirmary
& Excess

(60) M.D. Surgery 5 5/78 3/82 5/27/83 248,500 Excess
(61) M.D. Incorrect Diagnosis 9 7/80 7/81 - 6/15/83 5,758 Primary

TOTAL 6,515,250

Fiscal Year 198%

(62) M.D. _ lmproper Care 6 5179 7/81 7/5/83 28,400 Excess

(63) M.D., Improper Care ‘ 6 3/81 12/81 7/11/83 126,559 Excess

PPRTR——



(64)
(65)

(66)

(67)
(¢8)
(69)
(70)
(71)
(72)
(73)
(74)
(75)
(76)
(77)
(78)

(79.

(80

(81

File /}

Provider by
I1SO Class Code

M.D. .
M.D.

M.D.

M.D,
M.D.
M.D.
M.D.
M.D.
M.D.
M.D.
Hospital
CRNA
M.D.
Hospital
Hospital

Hospital/
Doctor

M.D.

M.D.

Type of Injury

Incorrect Diagnosis
Improper Care

Birth Related

Birth Related
Surgery

Surgery

Incorrect Diagnosis
Improper Care
Surgery

fmproper Care
Incorrect Diagnosis
Anethesia

Surgery

Improper Care
Anethesia

Improper Care

Incorrect Diagnosis

Surgery

Severity
9

7

PDate of

Occurrence

9/80C
10/79

12/79

7177
11/80
3/80
7/80
7/80
1/80
2/79
8/80
5/80
9/78
11/78
7/80

1/82

6/81

5/80

Date HCSF Date

Notified Settled
8/82 7/27/83
7/82 8/4/33
8/81 8/11/83
10/79 8/12/83
9/82 9/29/83
10/81 10/19/83
8/82 10/19/83
7/82 10/25/83
10/82 10/31/83
10/81 11/7/83
3/82 12/2/83
11/81 12/7/83
8/80 12/13/83
11/80 12/19/33
8/82 1/19/84
10/82 2/23/84
10/81 1/9/84
11/81 1/26/84

Page 6 of 10

Amount
12,500
25,000

200,000

1,200,000
750,000
75,000

'268,952

40,000

1,900,000
32,500
17,205
65,000

115,000
320,000
150,000

390,000

500,000

550,000

Primary or
Excess

Pritnary
Excess

Primary
& Cxcess

Cxcess
Excess
Excess
Prinary
Excess
Excess
Excess
Excess
Excess
Excess
Excess
Excess

Excess

IExcess

Primnary



(82)

(83)

(84)
(85)
(86)
(87)
(88)
(89)
(90)
(91)
(92)
(93)
(94)

(95)

(96)

(97)

(98)

File #

S —

Page 7 of 10
Provider by Date of Date HCSF Date Primnary or
150 Class Code Type of Injury Severity Occurrence Notified Settled Amount Excess
M.D./ Surgery/ 5 12/76 4/82 2/16/84 101,700 Primary
Hospital Incorrect Diagnosis & Excess
M.D. Surgery/ 5 12/81 7/82 2/1/84 7,000 Pritnary
Incorrect Diagnosis
M.D. Birth Related 7 3/30 3/82 2/14/84 567,182 Excess
M.D. Surgery 5 8/80 8/82 2/28/84 100,000 Excess
M.D. Incorrect Diagnosis 9 6/82 4/83 3/16/84 50,000 Excess
CRNA Anesthesiology 9 11/79 4/81 '0/5/8‘4 686,166 Excess
M.D. Surgery 9 8/78 4/13/84 1,150,000 Excess
M.D. Surgery. 9 3/80 4/32 4/15/84 300,000 Excess
M.D., Incorrect Diagnosis 1/78 9/80 4/27/84 30,800 Excess
M.D. Incorrect Diagnosis 6 2/81 2/83 5/15/84 331,786 Excess
M.D. Surgery 9 6/80 3/82 6/1/84 50,000 Excess
M.D. Incorrect Diagnosis 3 6/30 6/82 6/ 134 | 99,040 Excess
M.D. Incorrect Diagnosis _ 3 4/79 12/31 6/18/84 30,000 Priinary
M.D. Incorrect Diagnosis 9 2/81 11/82 6/20/84 186,664 Excess
TOTAL 10,456,454
Fiscal Year 1985
M.D./ Anesthetic 9 10/82 2/83 7/24/84 339,081 Excess
Hospital
M.D. Birth Related 8 5/81 2/84 7/23/84 h47,479 Excess
M.D. Surgery 5 7/81 7/83 8/ /84 35,000 Primary



(99)

(100)
(101)
(102)

(103)

(104)

(105)

(106)
(107)

(108)

(109)
(110
(t11)
(112)

(113)
(114)
(115)

File #

Provider by
1SO Class Code

M.D.
M.D.
M.D.
M.D.

M.D./
Hospital

Hospital

M.D./
Hospital

M.D.
Hospital

M.D./
Hospital

M.D./P.A.
M.D.
D.C.
M.D./
Hospital/
CRNA
M.D./P.A.
M.D.

M.D./P.A.

Type of Injury

Improper Care
Improper Care
Surgery

Improper Care

Birth Related

Miscellaneous

Rirth Related

Surgery
Improper Care

Birth Related

Surgery
Improper Care
Improper Care

Anesthesiology

Surgery
Rirth Related

Surgery

Severity

Date of

Occurrence

1/82
3/81
4/82
10/82
1/83

12/81

7178

3/81
9/82
4/80

3/82
5/81
2/81
8/80

9/80
11/79

2/81

Pacg 8 of 10

Date HCSF Date Priinary or
Notilied Settled Amount Excess

1/84 8/ /84 1,500 Priinary
3/83 7/9/84 22,500 Primary
2/83 8/4/84 175,000 Excess
12/83 8/ /84 239,375 Excess
1/84 8/17/84 760,358 Excess
11/82 9/20/84 100,000 Excess
5/82 9/25/85 175,000 Excess
3/83 9/25/84 195,000 Excess
10/83 10/4/84 143,348 Excess
4/82 10/10/84 1,550,000 Excess
12/82 11/13/84 96,483 Excess
5/83 11/21/84 20,000 Priinary
10/82 11/21/84 4,900,000 Excess
10/81 11/27/84 841,937 Excess
10/83 12/3/84 289,300 Excess
11/81 12/6/84 1,140,000 Excess
9/82 12/7/84 187.500 Excess



(116)
(117)
(118)
(119)
(120)

(121)

(122)

(123)

(124)

(125)

(126)
(127)

(128)

(129)

(130)

(131)

Provider by
1SO Class Code

M.D.
D.C.
M.D,, D.O.
M.D., P.A.
M.D.

M.D.

ND.O.

P.A., Hosp.
D.O., D.GC.

M.D.

M.D.

M.D.
M.D.

M.D., Hosp.
D.O., Hosp.

P.A., M.D.

M.D.

Type of Injury

Birth Related
Improper Care
Surgery
Surgery
Rirth Related

Surgery (resulting
in lost kidney)

Birth Related

Birth Related

Surgery

Improper Care
Emergency Room

Improper Care
Back Surgery
Birth Related
Improper Care
Emergency Rooin
Surgery

Improper Care

of DNiabetic Patient

Following Surgery

Severity
8

5

Date of

Occuwrrence

5179
2/81
11/81
1/81
4/79

9/81

11/81
12/83

4/82
9/79

2/82
7/81
3/77

12/80

2/80
11/82

Date HCSF Date

Notified Settled
5/83 12/13/84
10/82 2/4/85
1/83 2/6/85
2/83 2/7/85
4/33 2/28/85
9/83 3/5/85
10/83 3/11/85
11/84 3/15/85
4/84 3/15/85
8/81 3/19/85
2/84 3/27/85
7/83 4/2/85
1/82 u/4/35
1/83 4/5/85
3/84 4/3/85
3/84 n/10/85

Page

9 of 10

Pritnary or

Amount Excess
395,000 Excess
1,600,000 ‘ Excess
110,903 Prirmary
292,865 Excess
521,426 [Excess
10,000 Excess
15,622 Primary
835,516 Excess
170,000 Primary
168,433 Excess
1,500 Prumnary
250,278 Excess
68,500 Excess &
Priinary
27,887 Excess
390,000 Excess
408,725 Prunary

posmep P
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Provider by Date of Date HCSF Date Priinary or
File # 1SO Class Code Type of Injury Severity Occurrence Notified Settled Amount Excess
(132) Hospital Improper Care- 5 7/82 4/33 5/3/85 39,125 Excess
Administration of
Test
(133) Hospital Failure to Notify 8 7/84 2/85 5/15/85 250,000 Excess
M.D,, P.A. Patient of Lab Results .
(134) M.D. Surgery 4 2/83 5/84 5/17/85 15,622 Prirnary

Tubal Ligation

(135) M.D. Emergency Room 9 2/83 1/85 6/5/85 5,000 Priinary
Treatment Following
Car Accident

(136) M.D. Incorrect Diagnosis 8 2/83 7/84 6/19/85 788,997 Excess
TOTAL 13,124,261

GRAND TOTAL 35,275,164
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AVERAGE MEDICAL DOCTOR PROFESSIONAL LIABILITY
INSURANCE PREMIUM COST - KANSAS
($200,000/$600,000 Limits, As of July 1, 1985)

PROVEAICNS ~ NoT ACTUAL 0ATA

Average Premium Cost by Insurer

A. St. Paul Fire and Marine Insurance Company
1,430* insured doctors $ 6,656

B. The Medical Protective Company
839* insured doctors $ 4,064

C. Other insurance companies and the Health Care
Provider Insurance Availability Plan

676 insured doctors $ 6,510
Statewide Average Medical Doctor Premium Cost $ 5,743
Add Health Care Stabilization Fund Surcharge (110%) $ 6,317

Total Statewide Average Medical Doctor Premium and
HCSF Surcharge Cost A $12,060

* Number of Medical Doctors based on HCSF Compliance
data as of June 6, 1985

?//2‘/3/5’;5’
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ST. PAUL FIRE AND MARINE INSURANCE COMPANY

Class Premium No. of M.D.'s Total Premium
I $ 2,676 548 $1,466,448
II 3,956 194 767,464
III 5,236 146 764,456
Iv : 7,028 48 337,344
V' 10,750 304 3,268,000
VI 12,079 95 1,147,505
ViIi 16,065) .
)18,059 88 1,589,192
VIII 20,052)
IX 25,368 7 177,576
1,430 $9,517,985

Average Premium $6,656



THE MEDICAL PROTECTIVE INSURANCE COMPANY

Class Premium No. of M.D.'s Total Premium
I $ 1,363 297 . $ ;04,811
II 2,522 201 506,922
1544 3,408 90 306,720
Iv 4,771 40 190,840
v 8,451 ) 114 963,414
VI 9,814 50 490,700
VII . 11,586 44 509,784
VIII 12,267 _3 36,801
839 $3,409,992

Average Premium 4,064



OTHER INSURANCE COMPANIES AND HCPIA PLAN

Class Premium
I $ 1,924

II 3,608
III 4,785
v 6,450

v 10,851
.VI 11,461
Vi1 13,899
VIII 17,666

No. of M.D.'s

241
66
61
44

126

85

Average Premium

Total Premium

$ 463,684
238,128
291,885
283,800

1,367,226
974,185
569,854
211,992

"$4,400,759

$6,510

et oty .



MEMORANDUM

August 29, 1985

TO: Special Committee on Medical Malpractice
FROM: Kansas Legislative Research Department

RE: Physician Income

The American Medical Association (AMA) does an annual survey and
summary of physician income which is reported in an AMA publication entitled Socio-
Economic Characteristics of Medical Practice. The latest data available from the
annual survey is for calendar year 1983. The data for 1984 is currently at the printers
and iz expected to be available in about six weeks. However, the AMA cannot release
the 1924 data until the publication is available and released.

The AMA survey is summarized by census divisions, i.e., Kansas is included
in the data for the West North Central States Division. This division includes Kansss,
Iowa, Minnesota, Missouri, North Dakota, South Dakota, and Hebraska.

The summary physician income data is given as average physician income
after expenses are deducted, but before taxes are deducted. On this basis, the average
physician income for the West North Central states in 1983 was $110,500 annually,
compared to all physician income (nationwide) of $106,300 annualiy in 1983. The
average professional liebility premium for physicians in the West North Central states
was $4,90G in 1983.

Although data is not compiled by census divisions by medical specialty,
national average income data is compiled by practice specialty. The data below under
the heading of income represents income after the deduction of expenses, but before

taxes.

1983 Physician Income

Specialty Income
General and Family Practice $68,500
Internal Medicine® 93,300
Surgery (except OB-GYN) 145,500
Pediatries 70,700
Obstetries and Gynecology 119,900
Radiology 148,000
Psychiatry 80,000
Anesthesiology 144,700
Pathology 117,700
All Physicians 106,300

* Includes all subspecialties

Source: American Medical Association Sz

$85-251/EC ¢




MEMORANDUM

September 11, 1985

TO: Special Committee on Medical Malpractice
FROM: Kansas Legislative Research Department

RE: Malpractice Insurance Rate Setting — Commonwealth of Virginia

In response to a request that staff provide information concerning
malpractice insurance rate setting in the Commonwealth of Virginia, the following
information has been obtained from Mr. Paul Synnott, Deputy Commissioner of
Insurance, Commonwealth of Virginia.

Rate standards are governed by VA. CODE § 38.1-279.33. "Rates shall not
be excessive or inadequate. . . nor shall they be unfairly discriminatory.” (§ 38.1-
279.33(a)). Subsection (b) of this statute specifies that in determining whether rates
meet this standard, "due consideration shall be given to past and prospective loss
experience within and outside this State...." When an insurer submits a rate filing for
approval, if the statistical evidence indicates that the statewide figures are credible,
these figures will be used. "Credible" in this context means "actuarially sound,” that is,
the number of insureds and the number of claims are sufficient as a base for the
statistical probability analysis performed by actuaries.

For rate filings submitted for medical malpractice insurance, companies are
required to use only the statewide data in their ratemaking base. One rationale given is
that countywide data could reflect jury awards of a magnitude not generally awarded in
Virginia. In cases when Virginia data are filed, the Commissioner may or may not
request countrywide data for comparative purposes. In any case, the insurer may
request a hearing concerning the appropriateness of the state-only based filings.

The following table lists the major malpractice insurance writers in Virginia
and their respective market penetration.

% of
% of Market by No.
Premium Volume Doctors  Hospitals
Insurance Company Doctors Hospitals (10,000) (85)
Pennsylvania Casualty 16.2% 39.6% 28.8% 3.5%
St. Paul Fire and Marine 60.6 3.1 40.0 - 15.3
Virginia Insurance
Reciprocal 21.8 57.2 17.2 80.0

In all cases, statewide data are required in rate filings. For the Virginia
Insurance Reciprocal, these would be the only data available, since that company does
business only in Virginia. For the two other companies, the statewide data are credible.
If the Pennsylvania Casualty statewide statisties were not credible, the Insurance
Commissioner would require that the company use St. Paul's figures as a base.

Vz-s3/5c
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It should be noted that, although stale data are used for the major portion of
the malpractice policy ratemaking base, countrywide data are used for the "increased
limits" portion of the rates, because Virginia does not experience many losses in
amounts over $100,000.

85-271/MH




COVER STORY

Copyright €) 1984

Published by Medical Economics
Company, Inc.

Oradell,

Reproduced by permission.

New Jersey 07649

DOCTORS’
NORMIC
ILES VARY 54

There are big differences in earnings,
expenses, patient-visit rates, and
fees, our Continuing Survey reveals.

By Arthur OWGHS SENIOR EDITOR

242 MEDICAL ECONOMICS/FEBRUARY 6. 1984

—and an even larger
propomon of its patient-care phy-
sicians—are jammed into about
one-fourth of the states: Califor-
nia, New York, Texas, Pennsylva-
nia, Illinois, Ohio, Florida, Michi-
gan, New Jersey, North Carolina,
Massachusetts, Georgia, and Vir-
ginia. That’s not to say, however,
that all of those 13 states have
high ratios of physicians to popu-
lation; only five of them exceed
the national average of 173 per
100,000.

Partly because of variations in
those ratios, the economics of pri-
vate practice differs greatly from
state to state. To pinpoint some of
those distinctions, MEDICAL ECO-

THIS ARTICLE 15 copynght © 1984 and published by
Medical Economics Company Inc at Oradetl. N.J.
07649. All rights reserved. It may not be repro-
duced. quoted. or paraphrased in whole or in part
in any manner whatsoever without the pnor wntten
permussion of the copynght owner.

Nomics latest Continuing Survey
included breakdowns of practice
earnings, expenses, patient-visit
rates, fees, and other data for of-
fice-based M.D.s in each of the 13
most populous states.

Detailed survey findings are
reported in the accompanying
charts, tables, and commentaries.
Here are some highlights:

Professional expenses. This is
the area of greatest variation
_from one state to another. Median
per-doctor costs in 1982 were
highest in Florida--$29,710 high-
er than in Virginia, at the bottom
of the list, and $15,550 above the
national median. Virginians also
enjoyed the lowest expenses as
percentages of gross receipts; the
highest expense ratios were in
California.

Fees. A comparison of early 1983
fees in California, at the top, with _
those in last-place North Carolina
and Virginia shows that charges
in the Golden State were 316
higher for first office visits and $7
higher for office revisits. Five
years earlier, a MEDICAL ECONOMICS
analysis of fees for the same ser-
vices in 10 major states also
showed them to be highest in Cal-
ifornia—47 percent higher for
first office visits and 58 nercent
higher for revisits than in low-fee
Virginia.

Patient-visit rates. Doctors are
busiest in Pennsylvania these
days, handling half again as
many weekly visits as those in
California, even though Pennsyl-
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California

Massachusetts

Virginia

Pennsylvania

North
Carolina

Florida

California

Physicians per
100,000 population*

239

230

203

Pennsyivania

193

New Jersey

191
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“Non-military M.D.s and D.0.s in patient care, including residents and hospital staff.
Sources: Clark-O'Neill inc. and the U.S. Bureau of the Census.
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".N' . MAJOR STATES ' .

vania has only about 5 percent
fewer physicians per unit of popu-
lation. It’s the only state among
those studied to have increased its
median patient-visit rate since
1978 (by two visits weekly). The
biggest five-year drops have been
in Texas (a median loss of 36 visits
per week), Michigan (32 visits),
and Ohio (26 visits), as compared
with a drop nationally of 14 visits.

Gross receipts. Earnings per
doctor before expenses have been
increasing everywhere, but at
varying rates. Over the five years

ended with 1982, annual gross
grew as much as 62 percent in
Florida and as little as 12 percent
in New Jersey. Thus, in those five
years, Florida climbed from sec-
ond place (after Texas) among
10 states studied to first place
among 13 (just ahead of Texas).
New Jersey, which had been
third, dropped to 11th place.

Net earnings. Doctors in Florida
were the top earners, netting a
median of $27,860 more in 1982
than their colleagues in Pennsyl-
vania. The Floridians were 18

percent above the national norm,
the Pennsylvanians 12 percent
below it. The latter were also in
last place in 1977, when earnings
were highest in Virginia.

Incorporation. Corporate prac-
tice, whether solo or group, is
now the choice of two-thirds of
the nation’s office-based M.D.s,
the survey reveals. The propor-
tion incorporated, however, rises
to three-fourths in North Caro-
lina, Florida, and Michigan, and
drops to well below half in New
York state.

N B AR Rmad o e ST ST i SN

172
‘ 166
Virginia 164 | 4. _
Texas 156
Georgia 141
North Carolina 135
AltU.S. 173

SN
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FLORIDA M.D.s GROSS ONE-FOURTH MORE THAN THE U.S.AVERAGE
Gross receipts per Florida M.D. topped the coun- gross—a median of 62 percent, as compared with 46
trywide median by 25 percent and the median for percent for all 50 states. The gains since 1977 in oth-
second-ranking Texas by 16 percent in 1982. Five er states: lllinois, 61 percent; Pennsylvania, New
years earlier, Texas was firstin practice gross among  York, and California, 51 to 48 percent; Virginia and
10 states studied—10 percent above Florida. Florid- Ohio, both 39 percent; Texas, 27 percent; Michigan,
ians also enjoyed the biggest five-year gain in annual 26 percent; and New Jersey, only 12 percent.
Practice gross $194,380

Texas } $167.500

Winols . . $160,000

California $157,500 )

Virginia _ $155,000

Ohio $154,380

Georgia $153,750

North Carolina $153,750

Pennsylvania $138,000

New York . $135,000

New Jersey $132,500

$125,000

WL oS g P HE --.~-.-~:-"‘Eé 5123'330

AllU.S. $155,750
Gross represents individual 1982 receipts from practice before exbensas. charts that follow apply 10 office-based M.D.s and are drawn from the MEDI-
Figures are medians. Except where otherwise indicated, data in this andthe  CAL ECONOMICS Continuing Survey.
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FOUR SOUTHERN STATES ARE TOPS IN NET EARNINGS
In both 1977 and 1982, the net-eamnings leaders an increase of 52 percent, while [llinois gained 48
were M.D.s in Florida, Virginia, and Texas. However, percent and New York 43 percent. Below the all-U.S.
Florida jumped from third to first place during the five- medians in both years were Pennsylvania, New York,
year interval. The five-year gain in annual net for all Michigan, California, and lllinois. Earnings in Massa-
states was 43 percent. Florida beat that with a medi- chusetts fell below the national norm in 1982.
Practice net  $110.000

Virginia $102,140

Texas $98,570

Georgia $96.670

Ohio $95,500

New Jersey $95,000

North Carolina $93,570

Iinois - $91,150

California $88,280
" Michigan $85,630

New York $83,500

$82,860

PennsyWaﬁla $82,140

All U.S. $93.270
For unincorporated M.D.s. net represents income from practics minus tax-  M.D.s, total compensation from practice (salary, bonuses, and retirement
deductible professional expenses, but before income taxes; for incorporated  set-asides). Figures are medians for 1982.
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PRACTICE COSTS: Although 1982 professional expenses were higher in Fior-
76% HIGHER IN FLORIDA ida than in any of the other 12 states singled out in the sur-
THAN IN WRG“‘IA. vey, physicians there also wound up with the highest earn-
ings both before and after expenses. And the Floridians
spent a lower median percentage of gross receipts than
most colleagues in other states. The most favorable ex-
Professional expenses . $69,000
$59,060
California $57,170
Ohio $55,420 .
North Carolina $53,130
' Minols . $52.860
Georgia $47,500
Pennsyivania $46,110 {
. Michigs $45,000
New Jersey $45,000
New York $45,000
$40,630
$39,290
All U.S. $53,450

248 MEDICAL ECONOMICS:FEBRUARY 6, 1984

Professional expenses are per M.D. and refer to tax-deductibie itams only. Figures are medians for 1982,
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- pense ratios among the states studied were in Virginia and
r- Ohio, the least favorabie in California and Texas. Over five -
- . years, the biggest advances in dollar costs were in Florida
s (73 percent), Pennsylvania (60 percent), New York (50 per-
n : cent), Ohio (47 percent), and California (44 percent), com-
- pared with a 41 percent rise nationwide.
] As % of gross ) 36.4%
38.5%
F, . .
California 38.6%
Ohio . .. 34.5% .
North Carolina 36.3%
35.5%
36.3%
34.6%
S Michidan i ” 36.8%
s G T
New Jersey 35.5%
‘NewYork . 37.1%
o
5 R g 36.1%
Virginia ' 32.5%
AllU.S. 36.8%
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)j MEDIAN EXPENDITURES FOR  Florida doctors, who have the highest total expenses, also
"i MAJOR ITEMS IN 13 STATES lay out the most dollars for office space, malpractice insur-
i3 ance, and depreciation on medical equipment, but not for
it

49 the other items listed here. Texans spend the most on of-

' hi fice payroll, New Yorkers the least. Expenditures for office

1 . rent or mortgage payments are lowest in North Carolina.

? ‘; Drugs and medical supplies cost Georgia doctors the

an ' Drugs and
ol Offico Office medical
3 payroll' space® supplies®
4 As % As % As %
= In$ of gross In$ of gross In$ of gross
2 $30,420 11.8% $11,700 4.8% 85,080 3.4%
§ Texas 32000 113 10830 46 4130 31
1 California 24330 125 10590 5.8 4250 35
Ohio 24290  12.1 7880 45 3800 35
1y North Carolina 31,360  16.7 7000 48 4630 3.8
| 3; " =
i iinois 23,930 123 10,000 53 4100 34
14 -
1 Georgia 26250  10.8 10,000 6.1 6750 3.8
i :
it Pennsyivania 25360  12.1 7,170 4.1 3,400 3.6
' i) e e e
' £ MichiganSono el 26070 127 9,630 5.7 4500 32
§ New Jersey 21,670 125 9,250 5.0 3,500 3.6
z New York . 20750 135 9570 5.8 3570 33
f . -
i 23,060 13.9 7500 5.7 2,500 3.2
1,
g‘ Virginia 27220 135 8,380 4.3 5,170 33
fit-
1t Al US. 26,410 12.8 8,520 5.0 4,260 3.5
i ‘]ndudes‘ salaries, bonuses, am:2 aeet:temem-p!an contribuﬁon;, iglggy‘;dfor istr;ﬁ:}; ﬁf;:rs cost of egaten'als arr:d _tr.ave(bamszzls and‘ lotg%ing &0{) doc;or
4 n-physucx S mortg: ents. onty. @8 are medians ysician, on 0.
W mn-dapreaa:bl:m sg::lyl?n:v?gym ‘lndol:des dem. Sincludes reegf reported some 1982 exp:nsepg: gﬂe type indicated. orlyfose S who
. : .
250 MEDICAL ECONOMICS/FEBRUARY 6, 1984 :
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most and those in Massachusetts the least. New Jer-
seyites' car costs are the highest—largely because auto
insurance is extremely expensive in their state—and
North Carolinians’ are the lowest. Expenditures for mal-
practice insurance, too, are lowest in North Carolina, and
the figures on medical-equipment depreciation are lowest
in lllinois.
Malpractice- Depreciation
insurance Professional-car on medical Continving
premiums upkeep* equipment education®
As% . As% As% As %
In$ of gross in$ of gross In$ of gross InS of gross
$6,000 3.7% $4,000 3.3% $3,670 3.1% $2,000 3.1%
2,800 3.1 3,950 3.3 3,000 3.3 1,750 3.0
5,660 3.8 4,090 34 2,550 3.2 1,670 3.1
4,300 34 3,000 3.1 2,300 3.2 1,500 3.1
1,400 3.2 2,250 3.2 2,880 3.2 1,500 3.1
3,430 3.4 3,460 3.2 1,500 3.0 2.000 3.0
3,500 3.4 3,250 3.4 3,000 3.3 1,500 3.0
3,830 3.5 3,390 3.3 2,300 3.0 1.630 3.1
2,630 35 3,000 3.2 2,060 3.0 2,060 3.2
4,000 4.1 4,500 37 2,500 34 2000 3.1
5,250 4.2 3,600 33 2,080 3.1 1,670 31
1,440 341 3,190 3.3 . 2,170 3.1 2,000 3.1
2,850 3.2 3,130 3.2 2,250 341 1,500 3.0
3,840 3.5 3,350 3.2 2,550 3.2 1,930 3.1
MEDICAL ECONOMICS FEBRUARY 6. 1984 251
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MAJOR STATES

HIGH PATIENT VOLUME
DOESN’'T ALWAYS MEAN
HIGH EARNINGS

Low patient-visit rates tend to produce unimpres-
sive earnings, even when fees are relatively high.
In California and New York, median visits per week
are well below the national norm, no doubt due to
unusually high ratios of doctors to population. Of-
fice-visit fees in both states are high. Yet in Califor-
nia, median gross is only slightly above the national
norm, and in New York, it's well below that mark.
Pennsylvania, with the highest median patient-visit
rate, ranks only ninth among the 13 states in gross,
and that’s at least partly due to relatively low fees.
Florida, with above-average visit rates and high
fees tops all others in earnings.

Patient visits are per M.D. per week. F'nguras are medians representing
the total of visits in office, hospital, home, and other locations during

ich
o scan persarally Saw the patet during 3 ropresortatve
the tabulations.
OFFICE-VISIT FEES ARE
HIGHEST IN CALIFORNIA
Fees shown adi; resenting M.D.s’ usual
1983, Anesthesiologists. “””p'?&m?:&“ peyohiatiat, and madiogets
have been exciuded from the tabul

Patlent visits
per M.D. per week
Pennsyivania 131
North Carolina 130
= llinols . iAo 127
Texas 121
Virginia 121
Georgia 119
; ppe
Ohlo 114
New Jersey 112
gact 110
b it e 110 -
New York 101
California 88
AllUS, 112
Initial
office visit Office revisit
California $41 $26
New Jersey 41 25
SElorida S8z 40 25
: New York 36 25
“Massachiusetis >-] 35 25
Georgla 31 21
Texas 30 21
Pennsyivania 30 20
OChio 28 20
e ” ™
igans; 26 20
North Carolina 25 19
Virginia 25 19
AN US. 31 21
Continued on page 257
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INCORPORATION:
STRONGEST IN MNORTH CAROLINA, WEAKEST IN NEW YORK
incorporated Unincorporated
75% North Carolina 25%
74% 26%
74% 26%
72% 28%
70% California 30% -
68% . ‘onlo . - 32%
68% Virginia 32%
64%  Pennayivania 36%
63% Georgia 37%
63% New Jersey 37%
63% 37%
59% 41%
44% 56%
66% AllUS. 34%.
Non-sharehoiding physician empioyees have been exciuded from these tabuiations. Figures are for sarty 1883 and
apply 10 office-based M.D.s only. ) | ]
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With a few exceptions, the money’s not in rural practice, but the

cost of living is attractive—and so is the lack of competition.
By Jane See White seuoncoros

256 MEDICAL ECONOMICS:MARCH 5, 1984

py ore and more office-based
fel physicians are finding
7 B themselves economically
up against the wall as this new
era of doctor glut and heightened
competition gathers momentum.
What to do?

For some the answer is throw-
ing in the towel and taking a sala-
ried job with an HMO or conve-
nience clinic. Others are making
the costly, time-consuming leap
into less crowded and more lucra-
tive specialties. And still others
are moving out to rural locales
where fewer physicians are com-
peting for patients and traditional
practice still dominates the field.

Is moving to the country a good
way to keep your head above wa-
ter? The latest MEDICAL ECONOMICS
Continuing Survey highlights the
economic pros and cons. The sur-
vey shows that office-based M.D.s
still tend to congregate in urban
areas—52 percent practice in
cities, compared with 32 percent
in the suburbs and 16 percent in

THIS ARTICLE is copyngnt £ 1984 ang publisheg
by Meaical Economics Company Inc at Oragef.
N J 07649 Al nghts reservea it may not be repro-
duced. quoted. or paraphrased in whole ar in part
N any manner whatsoever without the prior written
permission of the copynght awner
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(ermz s XRXIL

rural areas. But growing numbers
are putting the metropolitan field
behind them: The number of rural
physicians increased 23 percent
between 1974 and 1978. and it's
still going up. ..

It remains true that urban prac-
titioners generally earn more than
their suburban or rural counter-
parts. However, there are some
interesting exceptions. General
surgeons, family physicians. and
general practitioners who prac-
tice in the country actually net
more than their colleagues in the
cities and suburbs, the survey re-
veals. Rural physicians in other
fields don’t do as well, but in many
cases the rural median net income
of $88,910 goes further than the
$97,390 median of urban doctors.

Beyond their cost-of-living ben-
efits, what accounts for the rural
practitioners’ relatively attrac-
tive practice situation? It's not
that they charge more for their
services. Historically, their fees
have lagged behind those of urban
and suburban physicians, and the
survey data confirm that they still
do. Nor is it cheaper to run a prac-
tice in the country. In fact. the
practice expenses reported by ru-

S —



ral doctors are significantly high-
er than those of the typical office-
based M.D.

"These doctors can't just send a
patient down the street to an inde-
pendent lab,” notes management
consultant Glenn C. Kreamer of

CITY VS, COUNTRY

Professional Management Mid-
west in Kansas City, Mo. "They
often run their own lab in the of-
fice, and many of them have X-ray
machines, too. That means they
have to spend a lot more on staff
and supplies.”

If it weren't for these higher
costs, many more rural practition-
ers would be top earners in their
fields. In 1982, the tvpical rur-
al physician grossed $154.170.
compared with a median gross of
$152.110 reported by suburban

m
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KEOW INCOME VARIES BY TYPE OF COMMUNITY
Physicians practicing in cities come out ahead of register a higher median gross than suburban doc-
their suburban and rural colleagues in both median tors, but in the end they're able to keep less because
gross practice income and median net. Rural M.D.s their expenses are higher.
Practics gross $159.080
Urban
MDs -
Practice net $97,390
$152,110
Suburban
M.Ds
$90,070
$154,170
Rural
M.D.s
$88,910
$155,750
All
M.D.s
$93,270

Gross represents physicians’ individual shares of 1982 receipts from prac-  total compensation from practice (salary, bonuses. and retirement set-
tice before professional expenses and income taxes. For unincorporated  asides) befors income taxes. Data in this and the charts and tables that
physicians, net is individual income from practics minus tax-deductible pro-  follow apply to office-based M.D.s and are drawn from MEDICAL ECONOM-
fessional expenses. befors income taxes; for incorporated physicians, it's  1ICS’ Continuing Survey. Where no year is specified, data are for 1982.
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doctors. The reason clearly is
that the country doctors have less
competition. What contributes to
their economic well-being is that
they see 22 percent more patients
per week than office-based M.D.s
as a whole and significantly more

HOW PROFESSIONAL EXPENSES VARY

than their urban and suburban
colleagues.

Of course, that means working
longer hours. The urban and sub-
urban practitioners more than
compensate for fewer patients
with higher fees and lower prac-

tice costs. The question is whether
they’ll all be able to maintain this
level as competition gets tougher.

For more particulars on the
present situation. see the accom-
panying survey-based charts and
tables.

In dollars $52,350
Urban
MD.s
asa % of gross income 35.4%
$53,980
Suburban
MD.s
37.8%
$56,070
Rural
M.Ds
38.8%
- $53,450
All
M.D.s
36.8%

Figures are medians for totai tax-deductible professional sxpenses per physician.
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CITY VS. COUNTRY

m

HOW SPENDING ON SEVEN MAIJOR ITEMS VARIES
Rural practitioners’ professional expenses outstrip  able to spend much less, however, on office space,
those of their urban and suburban counterparts for  and their premiums for malpractice insurance are
office payroll, drugs, and medical supplies. They're generally lower.
Office payroll'
Urban M.D.s $26,950
Suburban M.D.s : $25.050 .
Rural M.D.s ) $28.850
AllM.D.s : $26.410
Office space? Drugs and medical supplies®
Urban M.D.s $9.880 Urban M.D.s $3,770 -
Suburban M.D.s $9,650 Suburban M.D.s $4,510
RuraiM.D.s $7.870 RuralM.D.s $5,310
AllM.D.s ' $9,523 AllM.D.s $4,260
Malpractice insurance premivms Professional-car upkeep*
Urban M.D.s $4,290 UrbanM.D.s $3,410
Suburban M.D.s $3,620 SuburbanM.D.s | $3.290
Rurai M.D.s $3,000 RuraiM.D.s $3,220
AllM.D.s $3.840 . AllM.D.s $3,350
Depredation on medical equipment Continuing education®
Urban M.D.s " | 52,470 Urban M.D.s $2,000
Suburban M.D.s $2,600 : Suburban M.D.s $1,640
Rural M.D.s | s2830 Rural M.D.s $1,500
AllM.D.s $2,550 AllM.D.s $1,930
T e iy Darass S, T o v o, o a0
non-depraciabie small instruments. “Inciudes depreciation. *Inciudes  on retume from physicians who reportad having that type of expense.

P P S O L T
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RURAL DOCTORS
HAVE MORE PATIENT
VISITS PER WEEK

Rural physicians are seeing an
impressive 22 percent more pa-
tients each week than the typical
office-based M.D. In fact, they
presently see more patients than
the typical physician did in 1974,
when the median was 134 pa-
tient visits a week.

Patient visits are the total of visits in office, hos-
pital. home. and other locations during which
the doctor personally saw the patient in a repre-
sentative week early in 1983.

137
114
112
104
Urban Suburban Rural All
M.D.s M.D.s M.D:s MD.s

L T
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. CITY VS. COUNTRY

M

NET-INCOME " " Urban Suburban = Rural Al
RANGES BY TYPE Net income M.D.s M.D.s M.D.s M.D.s
OF COMMUNITY . 5%
[$200.000 or more | 8% 6% 7%
5% 6%
7%
[ 150.000-199.999 | 9%
13% 13%
13%
| 125,000-149,999 | 14%
17% 15%
17%
{__100,000-124,999 | 17%
Y%
18% 19%
17%
[ 80.000-99.999 | 17%

[ 30000-39999 ] | 3%
| Lessthan $30,000 |
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GPs AND FPs DO BEST IN THE COUNTRY |

Though rural physicians as a whole are low earners  parts. One reason is their dramatically higher patient- g

compared with the average office-based physician, visit rates. Other factors include less competition
: rural general practitioners and family physicians take  from internists and other specialists and less interest
; home more than their urban and suburban counter- among rural patients in seeking specialized care.

% of GPs % of FPs

All All
Net income Urban Suburban Rurai GPs Urban Suburban Rural - FPs

$200.000 1% 2% 1% 1% 3% — 1% 1%

150.000- IR
199999 3 3 2 4 3 1 2

125.000- 6
149.999

100.000-
124.999 10 9 19 13 14 14 15 15

80.000-
99,999 16 16 18 16 16 22 23 21

60.000-
79.999 24 30 25 26 20 27 33 28

40.000-
59.999 22 21 12 19 24 20 15 19

30.000- 8
39.999

; Less than
! $30.000 10 7 9 8 8 7 2 5

Median
practice net

Median patient
visits per M.D.
per week

“Less than 1 percent.

——————————— R
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CITY VXL COUNTRY

- - -
HOW FEES COMPARE Asthe tables that follow show, the median charges of rural doctors are %
invariably lower than those of urban and suburban doctors. The fees
shown represent the most frequent charges of individual M.D.s in the |
spring of 1983. :
Initial office visiis f
Urban M.D.s s3s |
Suburban M.D.s $31 '
{
Rural M.D.s $23 l
AllM.D.s ’ . $31
Office revisits -
Urban M.D.s $21 4
Suburban M.D.s . $22
Rural M.D.s ' $18
AllM.D.s $21
History and physical exam® Hospital care
GPs FPs Internists initial' GPs FPs Internists
UrbanM.D.s $50 350 $80 Urban M.D.s $66 373 $85
SuburbanM.D.s | 42 51 74 SuburbanM.D.s{ 51 70 80
RuraiM.D.s 36 36 62 RuraiM.D.s 50 61 73
AllM.D.s T 41, 47 75 AtM.D.s 51 66 80
“Comprehensive diagnastic, in office, new patient, exclud-
ing lab tees. - Pedia-
Follow-up? GPs FPs Internists tricians
Urban M.D.s $25 325 $26 $25
Suburban M.D.s 25 25 29 25
RuraiM.D.s 20 20 24 21
AllM.D.s 21 23 26 25
'With comprehensive diagnostic history and physical exam. Examina-
tion and evaiuation, usual or routine, per day.

266 MEDICAL ECONOMICS MARCH S, 1984

o oty



GENERAL SURGEONS:
ON TOP OF THE HEAP
IN RURAL AREAS

CITY VS CoUNTRY

Among rural practitioners for whom specialty breakdowns are avail-
able, the biggest earners are general surgeons. who even out-earn
their urban and suburban counterparts. The probable explanation:
Less competition from surgical specialists and subspecialists gives
them higher patient-visit rates.

% of general surgeons

Higher incomes...

Net income Urban Suburban Rural -~ All iocaies
fnzgg.ooo or 5% 4% 7% 5%
B ST
}ig:ggg' 13 15 24 16
1990y 24 17 17 20
gg:ggg‘ 16 21 19 18
gg:ggg‘ 19 14 14 17
gg:ggg' 10 13 10 11
T TN
Less than 2 7 — 3
$98,850
91

*Less than 1 percent.

General surgeons’ fees
Urban Suburban Rurai All locales

despite lower

median fees

Appendectomy $ 551 $ 601 $ 501 S 551
Cholecystectomy 901 1,000 826 301
Inguinal hernia. unilateral 551 601 505 551
Subtotal gastrectomy 1,200 1.280 1,126 1.200
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cy companies experienced
a two-tenths of a point
drop in property/casualty

smallest loss of the last 11
years. Since 1974, the na-

nonal companies steadily have been.

losing market share to direct writers,
their f percentage of total business going
from almost 50% to less than 43%.

National insurers received 42.6%
of the $121.9 billion direct premiums
written in 1984, and the regional agen-
cy companiés claimed 18.2%, their larg-
est share since at least 1974. The mar-
ket share of direct insurers, which has
grown more than seven percentage
points since 1974, declined slightly, to
39.3%.

The direct writers’ mabxhty to add
to market share in 1984 should come
3s no surprise in view of the firming of
rates in the predominantly agency-
: writien commercial lines that began to
accclcratc in the latrer part of 1984.
Premiums from personal lines, the ma-
jority of which are written by direct in-
surers, remained relatively sraric.

Another developing trend is the
renewed interest among independent
agents in pursuing personal lines busi-

VIRGINIA VOGT is a contributing edi-

tor to Best’s Review,

14

n 1984, the national agen--

premium market share, the-

BY VIRGINIA VOGT

ggm‘bm@mw%@.

Property/Casualty Premium Distribution

% market shire 20

€0 H

< H

% g S-S H :

40 £ : S
A P _-_"M

Q

1974 1975 1276 1977 1978

1979 1980 121 1982 1983 1934

“- National agencies

O~ Direct writers

8- Regisnal agencies

ness aggressively, particularly by offer-
ing comprehensive insurance packages
in conjunction with commercial writ-
ings. Some groups have formulated
progrdms to provide advice on prod-
ucts, marketing and public relations to
achieve this goal.

While overall market share shifts
among the three main distribution
systems were small, there were some
lines of business where national, state
and direct writers made larger inroads
into cach other's market shares. The
national agency writers made a small
gain in Commercial Inland Marine and
recorded an increase of two percentage

?/,2-/3/ FS

PROPERTY/CASUALTY

dz %77”_75{’}( X <ly 'NSURANCE EDITION

points in Medical Malpractice. State
agency writers gained more than one
percentage point of the Allied Lines,
Commercial Multiperil and Inland Ma-
rine business while showing some de-
cline in Workers” Compensation and
Commercial Auto Liability. Direct
writers lost ground in Inland Marine
and Medical Malpractice marker share,
but replaced thgw market: losses with
advances of about one point in Fire,
Workers’ Compensation and Commer-
cial Auto Liakility; and more than two
points in Commercial Auto Physical
Damage. Substantial increases also oe-
curred in some of the smaller volume

JULY ¢85!
BEST'S REVIEW
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:es such as Glass, Boiler and Machin-
ery,.and Credit.

Direct premiums written by U.S.

property/casualty insurers rose 10% in

Percent of Property/Caﬁ:_:i{y Market

Nationai /chloml

Agency Agency Direct

pani pani Writers

1984 42.6 18.2 39.3
1883 428 17.8 384
1982 440 17.6 38.5
1981 45.0 176 374
1980 456 17.6 36.8
1979 459 18.0 36.2
1978 46.5 18.1 35.4
1977 46.9 179 35.2
1976 48.1 17.9 34.1
1975 49.1 17.8 33.0

1984, compared with 6% in the
previous year. However, much of this
increase occurred in the fourth quarter
of 1984, when net premiums written
gained more than 13%, the largest
quarterly growth rate since the second
quarter of 1978. In addition, this ac-
celerated growth continued into the
first quarter of 1985 as premiums went
up another 16%, with further growth
throughout the year expected. Among

24 major property/casualty lines dis-
played here, the majority of the 16 lines
showing double-digit premium gains
were in commercial lines, a reversal of
the pattern of premium growth in
1983..

Of these 24 major lines of proper-
ty/casualty insurance, six lines show-
ed improvement in loss ratios in 1984,
Half of these, most notably Allied
Lines and Inland Marine, also had
significant percentage increases in
premium growth for the year, in-
dicating a firming of prices. Other ma-
jor lines demonstrating double-digit
premium gains but where loss ratios
showed excessive increases were Com-
mercial Multiperil, Total Miscellaneous
Liability, Commercial Auto Liability
and Commercial Autc Physical
Damage. The Surety business,
although it had a significant rise in loss
ratio, had a premium increase of 28%,
the highest of any line.

All of the 20 largest property/cas-
ualty insurers of 1984 had premium
gains, compared with 1983 when six ex-
perienced declines. Of these compa-
nies, the five insurers with increases of
15% or more (higher than any gain
made by 1983’s largest writers) were all

national agency companies. The u,

swing demonstrated by these large na-
tional insurers again reflects price firm-
ing in the commercial lines and is in

Leading Insurers and
Their Market Share
% Market Share
Premiums  Prem. %

Company/Group (S 000) Gain 1984 1383
State Farm 11,£87.557 105 96 96
Alstate 6,735.068 58 S5 52
Aetna 4237957 102 35 35
CIGNA 4053674 41 33 35
Travelers 3,540.230 130 29 28
Farmers 3.472.296 104 28 28
Hartlord 3,149.126 €9 26 27
Fireman’s Fund 3.143.460 72 26 27
Liberty Mutual 2.8556.969 79 24 24
Continentat 2.763.347 41 23 24
AIG 2,740,769 150 22 22
Crum and Forster 2,584,312 237 21 18
Nationwide 2.447.200 109 20 20
USF&G 2278987 168 19 1.8
St. Paul 2.023.932 101 1.7 1.7
CNA 1.830.775 198 1.6 14
Chubdb 1677127 189 1.4 1.3
Home 1.671.665 127 1.4 .3
Royal 1.416.591 39 112 12
Wausau 1.410.051 1.7 12 1.1

direct contrast to 1983, when all six
companies with premium declines were
national agency writers.

Some changes in the leading
writers among the major lines of

business include the movement of

. 1984 Premium Distribution by Line

Leading Writers

*Total % of
Dirsct % of % Loss Ratio . % of Writ. % of % of

Line Premiums Total Change 1984 1983 Yotal ings Total Total
Fire 2,643,798 2.2 -1 62.1 568 Traveiers 49 7 St Paul 4.3 Harilord 42
Allied 2.00945¢ 16 12 691 735 CIGNA 56 28 Oid Repubdiic 50 St Pau 43
Homeowners 13.436.559 11.0 5 681 663 State Farm 172 198  Alstate 9.3 Farmers L6
Commercial MP 9458846 7.8 14 869 750 CIGNA 8.1 188 Fireman's Fund 62 State Farm 43
Iniand Marine 3,594,131 29 17 659 687 Amer. intern. 80 105 CIGNA 5C Fireman's Fund 4.9
Workers Comp. 16,632,146 13.6 8 920 779 LibertyMutual 76 436 Travelers 5.8 Aema LAC 51
Total Misc. Liability 11,060,147 9.3 17 101.7 876 Amer. intern 69 278 St Paul 89 Crum & Forsier 45

Medical Malpractice 2257760 1.9 12_110.9 1060 St Paul 179 199 Med. Liab. Mut. NY 62 Mez Protect. 82

Other Liability 8802386 7.2 19+ 994 829 Amer. Intern. 79 253 Crum & Forster 60 CIGNA 52
Private Pass. Auto Liab. 24995679 205 6 790 756 State Farm “17.2 368  Austate 110 Farmess 57

No-Fault 2.797991 23 -2 896 931 State Farm 16.2 39 Alistate 1.7 Nanonwide L3

QOther Liad. 22,197,687 182 . 8 775 732 State Farm 17.3 328 Alistate 10.9 Farmers 60
Commercial Auto Liab. 5.812.555 4.8 15 1018 917 Aetna LAC 46 6.4 CIGNA 45 Travelers 42

No-Fault 161.13% 01 6§ 980 951 AetnalsC 6.1 0.2 CIGNA 54  State Farm ¥

Other Liability 5.651.424 46 15 102.0 916 Aetna L&C 46 6.1 CIGNA 45 Travelers 82
Priv. Pass. Auto Phys. Dam. 18,534,702 152 9 689 647 State Farm 185 293 Alistate 8.9 Farrers 51
Cawas Auto Phys. Dam. 3298204 27 18 732 659 State Farm 4.3 12  Aetna L&C 42 USFSG 38
Farmowners 768.497 06 4 306 70.1 Contnenat 47 1.3 Country 42 CiGNA £2
Earthquake 116513 0.1 15 5.1 35 Mission 138 2.3 Aetna L&C 135 Alstzte 122
Ocean Marine 1.189.828 10 6 762 833 Conunental . 126 54 CIGNA 10.7  Fireman's Fund 58
Aircralt €57.463 05 14 590 623 Crum ang Forster 11.8 3.0 Chudbd 1.1 CIGNA 6.7
Ficelity 505963 04 15 783 739 Chudd 129 3.9 Aewna LAC 11.8  CUNA Mut. 11.3
Surety 191,118 16 28 468 335 Fireman's Fund 84 $.1  Aetna L&C 74 Cru= and Forster 65
Glass 26986 00 0 248 316 Farmer's 15.1 0.1  Mass.Plate Glass 116 Zuncn Group K]
Burglary & Theft 112.803 01 1 248 295 Chudd 25.2 1.7 Aetna L&C 92 CIGNA 58
Boiler & Machinery 402,409 0.3 20 706 453 Hartford Steam Boiler 23.3 844 Ark Boston 132 Protect. Mutl. .1
Crean 129,796 0.1 21 205.2 884 Comm. Credit 304 160 Continental 183 O Repubhe 3
Miscellaneous -1.697.379 14 © 56 855 79.8 Balowan United 19.1  55.7 Ark Boston 114 Proiest Mut €3
Group ASH 1838343 115 3 787 840 Anstaie 125 3.4 Hartlotg 85  Wausau 75
At Other ALH 1045.798 9 17 621 66.2 State Farm 347 3.1 Amer. Family 103 CNA €3
Toas 121,879,118 100.0 10 799 733 Staie Farm 96 1000 Alstate $5  Aeralsl 33
® in goltars, 000 ormitted
L2858 ratio 15 losses incurred 10 prermiuns earned. not mcluding loss adjustment espense. but agjusied 1or dividends to poiicyhoiders, i any.
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*Travelers to first place position as a
writer of fire insurance, Travelers not
having been among the three largest
writers in 1983. Travelers moved into
second place in Workers' Compensa-
tion, moving aheadof EIGNA as one
of the three largestwriters in this line,
and Actna became the leading. writer
of Commercial Auto Liability. State
Farm, due to the changeover in classi-
fication of recreational vehicles to com-
mercial from personal insurance, be-
came the largest writer of Commercial
Auto Physical Damage. This change
has moved State Farm from 2lst to

10th place in Commercial Auto Liabili-
ty in terms of premiums written.

State Farm was the leading overall
property/casualty insurer in 1984 in.
terms of market share, while Allstate
stood second. Actna Life & Casualey
replaced CIGNA as third in marker
share.

The average loss ratio for the total
U.S. property/casualty industry in
1984 was 79.9%, up 6.6 percentage
points from 1983. All but three of the
states had increases in loss ratios in
1984, ranging from Connecticut’s 1.4
point increase to Wyoming's 26.7

jump. Only Hawaii, North Dakot. .
Texas showed improvement, the last-
mentioned by bouncing back from the
highest loss ratio of 1983, the result of
a visit by Hurricane Alicia.

Of 16 states that achieved a less
than-average increase (6.¢ percentage
points) in loss ratio, 13 also had
premium growth equal to or more than
the average 10% increase.

State Farm is now among the three
leading writers in 41 states and the
largest insurer in 35 states, gaining first
place status in Nevada, Washingron
and Ohio and losirig it in Delaware.D

Insurance Premium Distribution and Leading Writers by State

Loss
Total % Ratio % of
Oirect  iner. % of % State
Rank State Premiums OPW U.S. Total 1984 Leading Writer Premiums Market Second and Third Leaders and Their Market Shares

26 Alabama 1.496.034 13 12 753 State Farm 251,163° 168 AatzwarFB 26 Ausiate, 6.3
43  Alasks - 466.251 7 04 701 State Farm 57.042 122 CGNA 25 Crun ang Forster 7.9
25 Avizona 1,508.£50 12 12 867 Siwate Farm 174871 116 Farmra-s 28 A'siate 77
33 Arkansas 950.338 10 08 869 State Farm 120.643 12.7 Souner F3 .4 Sreter S8
1 Caltornia 16.602.658 15 13.6 80.7 Siate Farm 1.562.568 94 Farmess 79 Astae 5.7
24 Colorado 1.716.275 13 . 14 583 State Farm 252.994 147 36 Astate 42
17 Coanecticut 2250617 11 1.9 698 Aetna L8C 254263 104 7.5 Alsiate 5.6
47 Delaware 354,86 19 0.3 80.8 Nationwice 40,997 116 Suate Fam %35 Tiavelers 46
44 District of Columbia 420,823 17 04 752 Hanlorg 47,675 113 T-aveers €9 GZICO 6.9
6 Florida 5.843.471 i H 48 804 State Farm 717.497 123 Alsizie 3.0 Travelers 3.8
11 Georgis 2,641,452 16 22 848 State Farm 352.197 133 Arstate 27 Freman’'s Furnd 3.2
37 Hawas 622.087 10 05 659 Continental 68.30S 110 Hawzia= 29 rantlore 8.0
45 Idaho 414,430 -8 03 809 State Farm 41,703 10.3 Farrars €& SAFECO S0
5 tinois 5.861.420 9 .48 852 Swute Farm 774,658 13.2 Avstete 7.4 Country 45
19 indiana 2.157.158 9 18 740 State Farm 270611 125 Uncec Fzem Bureay 74 ircang irs. s2
29 lowa 1,353.514 s 1.1 689 State Farm 120,156 8.9 AD I=s. 3.4 Fzrm Bur., icwa 48
30 Xansas 1.277.¢33 8 1.1 741 State Farm 158.372 124 Xa=szs Tarv Bureau 23 Farmers 63
27 Kentucky 1423674 1“4 12 808 State Farm 136.931 96 Kertucxy Farm Burezu 7.1 Austate 38
12 louisiana 2,499.150 5 21 88.3 State Farm 394,242 15.8 Alsiace 50 USFLG 43
39 Maine 586,440 11 05 831 Liberly Mutual £6.387 9.6 CorT. Umicn 7.4 Amer. Ge-erat 73
15 Maryland 234227 1" 1.9 737 State Farm 266.793 11.4  Aligraie €9 Nalienwice 6.6
9 Massachusetis 4011271 13 33 726 Liberty Mutual 400,199 - 100 Trave'és £6 heina 6.3
7 Michigan 4649975 12 3.8 886 AutoClud. Mich. - 491,155 106 Sizte Farm <0.0 WNclors Ins. 7.1

© 13 Minnesota 2.400.552 10 20 845 State Farm 260.070 10.8 Amer. Family §2 Si Pad 52
32 Mississippi 1.009.566 13 0.8 79.4 State Farm 144,258 14.3 USFiG 26 So. Farm RBureau 8.7
16  Missouri 2.335.593 12 19 89.3 State Farm 324,190 139 Amer. Famly 6.0 Snener 5.1
46 Montana 399,745 8 03 812 State Farm 48.382 12,1 Farmers 7.7 CIGNA 41
34 Nedriska 812.C46 9 0.7 672 State Farm 85,055 105 Farmers Mut. Neb. 25 § Paul 4
42 Nevada . 477.686 8 04 785 State Farm 68,345 143 Farmars 13.7 Alstate 8.3
38 New Hampshire 593.656 12 0.5 682 Amer. Intern, 54,357 82 Liseny “Mutual 5.3 Am. Gera-al 52
8 New Jersey 4,423,489 13 36 756 Alusiate 325.856 7.4 NJ. We-ulacturess 59 CIGNA 52
35 New Mexico 708.281 19 06 737 SwateFarm 95.391 135 Farmers 6.1 Alstate s9
2 New York 10.191.570 10 84 766 Alstate 749,785 74 A2ima 6.3 C:GNA 50
18 Norh Carclina 2.202.577 S 1.8 782 Natichwice 182.734 83 Siats Ferm 77 Aetra 6.6
48 North Dakota 3¢6.577 1" 0.3 623 Balowin-Urited 27,672 80 Suaze Farm 8.5 AmerFamily 6.4
10 OChie 3.971.700 1 33 694 State Farm 413,027 304 Nausra-le 7.8 Coriinemat 52
23 Oklahoma 1.7£8.355 .7 14 881 Farmers 188.995 105 S Farm "2.8 AUsiate 4.1
. {31 Oregon 1.263.546 11 10 810 State Farm 143.687 114 Farre-g 2z A slae 5.0
N 4 Pennsylvania 6.124.219 1 50 836. State Farm 476,297 78 Naug—sez2 €3 A'sate 55
40 Rhoce Istand §39.642 9 04 747 Aemna 61.925 13 A'state 38 arica 57
28 South Carclina 1.261.351 13 1.1 856 State Fa'm 195.382 144 <8  Neugrwile 5.1
49  South Dakota 302.785 9 03 752 Siate Farm 27196 90 T2 Neslem 58
21 Tennessee 1.879.735 n 15 777 Swate Fam 2£0.387 128 T Asiate 52
3 Texas 94222482 11 7.7 834 State Farm 1.073.C56 11.4 3C Farress 4.4
41 utah 536.728 n 04 E78 Siate Fa'r 74689 139 cl8 A s 5.7
50 Vermont 285.556 11 Q2 688 Amer. I-er= 28.220 03 £ 52
14 Virginia 2.3€5.260 " 19 715 Staie Farm 266.244 11.3 SE€ €5
22 Washingion 1.856.¢30 12 15 784 State Farm | 167.913 9.0 22 7.3
36 West Virginia 637,57 L7 05 782 Swate Farr 124,793 196  Nauzs-ooze *2s  Ausaate 53
20 Wisconsin 1,995,102 3 16 716 AmFamly 232,888 123 Wauseu 7C  Siate Farm 64
51 Wyoming 225.497 7 02 861 StaefFzm 35.853 156 Farrers 78 COGNA ¢g
Totals US 121,879,118 10 1000 799 Stste Farm 11,682,557 9.6 Alistate §.5 Aetna L&C s

*Does ot inclute premiums resorces by 1=2 New Jersey Aulo Fuil Insurance Ungerariing ASSCCiaticn (higure unavarzl'e &l 2ress DTey

In cctlars, 000 cmitted.

LosS 13tio 1S losses mcurred 19 SreTUTS earred. nCt IrCucing '05S acjustment e«I¢”s2 Syt 22jusied tor Cricencs 10 &l ey g SIS, W any
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nthe wake of the first year
en record in which invest-

set the industry’s stagger-
ing underwriting loss,
property/casualty insurers
3 are immersed in the diffi-
cul tasL of effecting a recovery—a task
complicated by the specter of financial
scrvices deregulation and concern
about the possibility of a prolonged
capacity shortage, and other problems.

A great deal of commentary has
appeared in the trade press about how
property/casualty insurers can ex-
tricate themselves from their current
difficuldies and how long this process
is likely to take, given “the price in-
creases already instituted in the ailing
commercial lines sector. To find out
how property/casualty execcutives
themselves feel about the issues con-
fronting the industry, Best’s Review sent
a list of questions’ compiled by our
cditorial staff to a cross section of in-
surers, large and small, stock and mu-

tual, in various sections of the coun-

try. Thirty-four executives were invited
to participate, and 15 responded. All
of the replies are included here; in the
few instances where a reply is missing,
it means that the exccutive chose not
to respond to that particular question.

. 9 123/55
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ast year, the property/casualty industry posted the
worst underwriting loss in its history. How long
will it take for insurers to achieve underwriting

stability?

William O. Bailey

President

Aetna Life and Casualty Co.
Hartford

Cyclicality reflects the course of
the economy and the competitive na-
ture of the property/casualty insurance
industry. We don’t believe it will ever
be possible to achieve complete under-
writing stability. Underwriting results
will improve in 1986 and further im-
prove in 1987 and 1988, but the cycli-
cality that is ingrained in the business
will not disappear.

Edward K. Trowbridge
President
The Atlantic Companies
New York
The consensus in the industry
seems to be that 1983 will be the “turn-

atound” year——with an operating result
roughly equivalent to that of 1984, The
significant diffcrence is that 1985 will
show an improving trend.

If underwriting stability can be
equated with a satisfactory return on
capital, we believe it will be 1987 at the
carliest before we have achieved such
“stability.” This projection is based on
expected average rate increases of 20%
over the next two years, with increases
at a much greater rate in commercial
than in personal lines. The projection
also assumes no significant changes in
interest rates or in the value of equity
investments.

One additional note of uncertain-
ty is the level of adequacy of loss re-
serves. Estimates are that industry re-
serves are as much as 10% to 153% in-
adequate. If this is correct, it may well
delay the return to underwriting sta-
bility by as much as another year.
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Robert B. Morgan
President
Cincinnati Insurance Co.
Cincinnati

If underwriting stability is defined
as underwriting profitability, 1986 has
a shor, but it probably still will not oc-
cur until 1987. There is not a chance
that underwriting stability—over 4 pe-
riod of years—is feasible. Supply and
demand in the insurance business al-
ways seem to be “too much” or “in
short supply.”

Edward J. Noha

Chairman and Chief Executive Officer
CNA Insurance Companies
Chicago

The property/casualty industry
traditionally has experienced signifi-

cant underwriting or business cycles,
the duration and severity of which
have varied, but whose inevitability ap-
Pears to remain constant. The current
cycle has been particularly severe, but
many companies appear finally to be
reacting in the traditional .ways, that
is, by raising rates, instituting more
selective underwriting criteria, restrict-
ing new business, getting out of certain
lines of busin.ss, and attempting to
beef up surplus in any way possible.
Companies with a strong financial base
will not have to take severe actions, but
there are others which will have to use
all possible steps to improve their situ-
ation. ‘
Just as it was very difficulc to pre-
dict how long it would take for prope:-
ty/casualty companics to begin to react
to increasing underwriting losses due

JULY 1885

to the complex set of factors at work,
it is also difficult to determine now how
long it will take until companies again
begin the compctitive push for more
production.

John Bretherick Jr.
President

Continental Corp.
New York

Certainly, some insurers will
achieve underwriting stability sooner
than others. Those able to recover
most quickly will be insurers chat have
streamlined operations, strengthened
underwriting standards, refined their
producer nerwork, increased prices and
have the capiral to take advanrtage of
the tightening marker. However, six
years of damage cannot be recrified in
a matter of months. We don't expect

the changing market to work its way .

to the bottom line until 1986.

Donald R. Frahm
President and Chief Executive Officer

Hartford Insurance Group
Hartford

Underwriting stability is a function

of “adequate profitability.” For most

primary companies heavily dependent
on commercial lines, this return o a
profitability “chreshold” should occur
on the completion of the current and
the next one or two renewal cycles.

Additionally, this is dependent on rein-
- surers having recovered from their ex-

traordinary losses of the last several
years as they continue to provide in-
stability in the markerplace through
withdrawal of capacity and accelerated
pricing.

Gary L. Countryman

President

Liberty Mutual Insurance Companies
Boston

In the past, the insurance in-

‘dustry’s response to finandial difficulties

has been rapid and surprisingly success-
ful in a shore period of time. While one
could speculate that a similar response
will be seen in 1983, the current under-
writing cycle has been very different
from previous ones in that (1) the need
for price correction has been precipi-
tated by underwriting alone rather
than a stock market slump; (2) the
need for price correction is predomi-
nantly in commercial insurance rather
than in personal lines; and (3) reinsur-
ers have suffered particularly severe
lossea.

The impaer of the reinsurance

market on the timing of carnings \
rection is the hardest factor to assess.
Another unknown is the degree to
which the industry may ke underre-
served. Overall, it is likely that a full
recovery mav take several vears, while
a substantial reversal of the trend will
take less than two years.

Robert F. Ballus Jr.
Senior Vice President
Lumbermens Mutual Casualty Co.
Long Grove, IlL

The industry did not rake real ac-
tion until the second half of 1984. Sta-
bility (acceprable but not profitable re-
sults) will not be achieved for 18
months or until early in 1986.

Don D. Hutson
President

Maryland Casualty Co.
Baltimore

Most companies and trade associa-
tions are surprised at the depth of rate
adjustments that are being exacted in
the commercial lines, suggesting that
for those insurers that are not too far
gone already, a period of stability could
be realized in three to five years.

Paul A. Donald
President
Nationwide Insurance Companies

Columbus, Ohio

It took the industry some time to
get into the current situation, so the
recovery will be slow—perhaps from

three to five years before we're fully
healed.

George W. Ansbro
Chairman and
Chief Executive Officer

Royal Insurance
New York

If we look at the history of our very
large and heterogeneous industry, since
the 1950s we have had five underwritc-
ing cvcles ranging from five to eight
years in duration. Two pronounced
trends have occurred during chis peri-
od: theze cycles have gotten shorter on
the upside and longer on the downside
and much more unprofitable. The first
three cycles bottomed out at abour a
103 combined ratio, the fourth at
about 108 and the most recenr one at
nearly 118, suggesting that results are
more volatile than ever before and that
underwriting stability in the traditional
sense no longer exists.

This can be atuributed to many
causes, including the destructive com-
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mercial lines price competition resule-
ing from the industry’s cash flow un-

* derwriting techniques that in recent

years were facilitated by high interest
rates. Because of the inadequate rates
that this philosophy helped bring
about, and the consequent need for
still further price increases in the com-
mercial lines, we expect only a gradual
underwriting recovery over perhaps the
next three years. |

By perhaps late 1988, we would ex-
pect a rcintensification of competitive
pressures followed by a rise once again
in combined ratios. While proper un-
derwriting is thus more important than
ever, the industry no longer treats
underwriting on a stand-alone basis,
but rather focuses on the rates of toral

WILLIAM O. BAILEY

return that are available in different in-
surance markets.

James W. Cannon

President

SAFECO Insurance Companies
Seattle .

The first step in returning to
underwriting stability is to get today’s
high combined ratio down to a much
lower number, at least below 110. That
level of combined ratio will still pro-
duce an underwriting loss but, at that
level, it should also produce a small
operating profit which will be the only
sound basis for underwriting stability.

In SAFECQO’s view, true under-
writing stability can be achieved only
when the combined ratio is under 100
or, in sclected commercial coverages,
when it is only slightly above 100. Our
current efforts are aimed at getting us
under 100 just as soon as possible; I

20

cstimate this will be 1986 at the earliest
and possibly not until sometime in
1987. My guess is thar it will take the
industry as a whole longer than that
and, in terms of “stability,” the real
question in my mind is once the indus-
try gets to that point, how long will it
stay there? Experience would suggest
that it will not be oo long.

Robert J. Haugh
Chairman, President and
Chief Executive Officer
St. Paul Companies

St. Paul, Minn.

If by “underwriting stability” you
mean the achievement of pricing com-
mensurate with the risk being insured,
most companies seem to be well on
their way to thart target.

However, contrary to the past
when cartel pricing permitted a major
swing in pricing within a very short
time frame, deregulation means that
cach company is on its own. Each com-
pany reaches its own conclusions about
pricing objectives, each has its own
pace at which it can implement pric-
ing changes throughout its operations
and each has its own method and time
for knowing how well its pricing
changes are being implemented by its
field forces. Achievement of under-
writing stability will vary from line to
line, region to region and company to
company.

Of course, getting adequate pricing
in place is not the only factor for sta-
bility today. Some insurers have not
been able to obrain adequate reinsur-
ance to support additional business, or
even to maintain what they have, and

PAUL J. SCHEEL

some primary insurers have capacity
problems.

Paul J. Scheel

President and Chief Operating Officer
United States Fidelity

and Guaranty Co.

Baltimore

While the companies are under-
writing the business for the first time
in six years, it will take at least two
more years before stability is achieved.
At least two more rounds of sizable
price increases are needed, and we need
to see the level of investment income
significantly greater than the level of
underwriting losses before any sem-
blance of stability can be restored.
The key will be when contributions are
being made to surplus from opera-
tions.

Folamad o
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hat lessons did property/casualty insurers learn

from their recent flirtation with cash flow
underwriting? Has the role of the underwriter
urdergone permanent change?

Bailey: The role of the underwriter is
as important now as it has ever been.
From their adventures with cash flow
underwriting, insurers may have learned
that it is important to understand rotal
return in managing the business.

Trowbridge: The cntire industry has
been reminded of the importance of

sound underwriting practices. Finan-
cial schemes of various shapes came in-
to vogue during the recent cash flow
cycle, and the result was an almost
total disregard for pricing adequacy
and risk selection. In the long run,
underwriting principles cannot be re-
placed by short-term financial schemes.

The role of the underwriter is
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changing dramatically in that the in-
dustry environment within which he
or she works has changed. An under-
writing entity’s success will depend on
the business acumen of its underwriters
in dealing with individual risk and
business proposals. No longer will
underwriting activity be propped up
and protected by a tariff environment.

Morgan: Property/casualty insurers
didn’t learn much except that you can
lose a lot of money really fast. The role
of the underwriter hasn’t changed, but
we sure are reevaluating and, more im-
portant, re-educating them. ’

Noha: The property/casualty industry
as a whole continues to overreact to
the competitive pressures of the mar-
kerplace, in turn causing periods of
solid profitability, severe financial
strain such as we are still experiencing
and many transition periods. We have
found that few companies or agents
have been able to remain immune to

“these pressures. The existence of these

cycles forces the quality players in-
volved to emphasize the importance of
financial soundness and stability,
sound marketing skills, and stable and
long-term relationships between com-
panies and agents and agents and
customers. Companies and agents con-
tinue to look for quality partners and
loval long-term relationships.

As we gradually move from the
botrom of this underwriting cycle, the
fundamentals of our business again will
be stressed by those companies which,
like CNA, are in a sound enough fi-
nancial position to take advantage of
the current market. These fundamen-
tals include adequate and proper pric-
ing, a reasonable selection and evalua-
tion of risks and mix of business and
the choice of rrustworthy business part-
ners. These factors, which are the key
ingredients of sound underwriting, will
remain important in the future.

Bretherick: Underwriting is always in
the process of change, but the funda-
mentals remain the same. The under-
writer’s role has evolved over the years
as the needs of society have changed—
underwriting more complex risks like
offshore drilling platforms, for exam-
ple—and will continue to evolve spe-
cifically as the computer is put to use
more and more. Burt the basic role of
the underwriter remains unchanged—
progerly evaluating risk and avoiding
the temprations of the marketplace

JULY 19385

that divert the underwriter's attention
from the bottom line.

Frahm: The term “cash flow under-
writing” has been the broad generali-
ty used to sweep under the mat a varie-
ty of industry ills and critical errors. It
is true that in the late 1970s and early
1980s, we seemed to have an extraor-
dinary amount of capital chasing a
limited volume. The period intensified
the consumers’ awareness of insurance
costs and alternative methods of risk

transfer, as well as having the financial
world scrutinize such factors as return
on premium and return on equity in
measuring an insurance company’s
success.

Each of these factors contributed
to the underwriters’ awareness that the
standard benchmark of not exceeding
a 100% combined ratio was clearly be-
ing challenged. Perhaps the major dif-
ficulty in responding to this challenge
was the combination of vagueness as
to where the new benchmark was,
coupled with the lack of inherent abili-
ty of the underwriter to “underwrite to
a fixed loss.”

The basic greed of new-found
capital also led ro some unusual new
underwriting 2nd processing arrange-
ments in the industry, which effectively
eliminated any semblance of under-
writing while processing prernium at
very thin rates. The myriad of in-
surance and reinsurance schemes
which fostered this market have at least

. temporarily collapsed, and this

business now is sceking more tradi-
tional (and secure) companies.

A myriad of factors have and will
continue to impact the underwriting

process, among them a better un.
standing of the implications of invest-
ment income on the rate-making pro-
cess. In response to all of these factors,
the underwriter must adjust his think-
ing. However, the basic role of pric-
ing and sclection of risks has not
changed; it merely needs to be reaf-
firmed.

Steven H. Newman
President
Home Insurance Co.

New York

Indiscriminaté downward pressure
on pricing for the purpose of securing
market share or positive cash flow di-
rectly contributes to an environment
in which underwriting discipline is
sacrificed. Depressed price levels also
cut deeply into funds thought to be
available for investment purposes, fur-
ther aggravating results.

Hopefully, all now understand that
insurance is a long-term business in
which initial cash flow frém risks ac-
cepted, and the early incremencal in-
vestment income it generates, can be
overwhelmed in short order as insured
liabilities emerge and are scttled.

Countryman: Major property/casual-
ty insurers have not “flirted” with cash
flow underwriting. The competitive in-
surance marketplace merely adjusted to
changing financial markets. The role of
the underwriter has not changed, but
the insurance industry must learn to
better manage the new elements of risk
introduced by the volatility of finan-
cial markets.

Ballus: It is unlikely that the industry
learned anything from its “flircation
with cash flow underwriting.” It's more
likely that a significant segment of the
industry has become entranced with
overall financial income and has for-
saken a combined ratio of less than
100% as an achievable goal.

Hutson: If insurers learned any lesson,
it was the folly of permitting loss ratio
l vels to chase interest rate levels. In-
vestment income had recognizable lim-
its, while insurer loss levels were con-
siderably greater. It was inevirable that
the latter would exceed the former.
Hopefully, underwriters will revert
back to much, if not most, of their pre-
vious responsibilities, i.e. the selection
and pricing of commercial risks on the
basis of exposure and expected loss
costs. Qur company is spending a great
deal of resources on training of field
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underwriters in basic underwriting
techniques.

Donald: The underwriting role has
changed, and for many it will require
learning the job from scratch. | certain-
ly hope the need to maintain adequate
price for the risk assumed will be long
remembered. However, the realist in
me suggests that if interest rates escalate
to the mid and upper teens, and we
haven't been sacked by significant tax
changes, we could repeat our history
again.

Ansbro: It is really too early to be cer-
tain whether property/casualty insur-
ers as a group have learned a lasting
lesson from their latest foray into cash
flow underwriting. However, the main
lesson that they should have learned
is that carriers cannot reduce their
prices below profitable levels for a sus-
tained period of time without creating
enormous operating losses. As we have
seen, these losses in turn can seriously
undermine the financial strength of in-
surers and therefore their all-important
claims-paying ability.

While cash flow underwriting in its
broadest sense (writing business at
almost any price in order to obtain in-
vestable funds) can be a ruinous ap-
proach, we do have to recognize that
the definition of underwriting profit-
ability generally has been broadened to
recognize investment income. This
could more appropriately be called
“rate of rerurn” underwriting and ac-
cordingly the underwriter’s role is
being redefined to encompass a broad-
er consideration of the financial con-
sequences of underwriting decisions.

As our industry has become much
more highly competitive and rates of
rcturn have become thin or nonexis-
tene, the fundamentals of careful selec-
tion and judicious pricing of risks are
more.important than ever, and the un-
derwriter must be much more aware of
the bottom-line impact of his or her
underwriting decisions.

Cannon: I'm not sure that proper-
ty/casualty insurers in general have
learned any lessons from their recent
flirtation with cash flow underwriting.
They should have learned, again, that
it doesn’t work. It never has. [ don't feel
that the role of the underwriter has
undergone a permanent change; to the
contrary, | would suggest that what we
have experienced over the last several
years has strongly reaffirmed chat the
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role of the underwriter should be what
it has been defined to be.

Haugh: We have learned this still is a
business of measuring risks and expo-
sures. The traditional role of the under-
writer has not changed; it has been re-
discovered. Individual risk selection for
the majority of our business, at least
the majority of commercial accounts,
is more important than ever.

Scheel: While the property/casualty

industry always will be cyc I
believe that companies will be more
‘cautious next time. The lesson learned
is that if you allow your products to be
severely underpriced for a long enough
peried of time and abandon all under-
writing principles in the process, the
price you have to pay is a hefty one.
[ believe that if present managements
are still around when the cycle turns
again, we will sce more moderation. If
not, who knows? The underwriter re-
mains a key employee in our organiza-
tion and that will continue.

M any observers have pointed to the likelihood of
additional insolvencies in the property/casualty
industry before companies return to underwriting
profitability. Do you agree? Will state guaranty funds
have the capacity to cope with such a situation, given
the fact that assessments for the state funds cannot
exceed a stated percentage of the capital base of

assessed insurers?

Bailey: We do not believe that any
well-run insurer is in imminent danger
of insolvency.

Trowbridge: We agrec with the sugges-
tion that many companies in the prop-
erty/casualty industry are headed for,
if not already in, financial difficulties.
It is hard to say how many insolvencies
there actually will be since many will
no doubt be averted through the merg-
er and acquisition route. To the extent
that companies will reach the state of
insolvency, there will be a growing
strain on state guaranty funds and this,
in itself, could contribute to a snow-
balling problem of companies’ solvency
problems on a wider scale.

Morgan: There will be more insolven-
cies, but little ones. The industry will
not let a big one go under. State funds
can't handle big ones. They were de-
signed for little busts.

Net.a: As in all such periods, there cer-
tainly will be a number of property/ca-
sualty insurers that will fail. These
failures will occur for a variety of
reasons. It is difficult, if not impossible,
to predict how many and what size
they will be, as the dynamics of the

marketplace and management actions
will work toward the improvement of
many insurers currently in trouble.
The primary challenge in this area
is a better system of preventing these
failures before they occur. State regu-

PAUL A. DONAL

lators must give this arca of their re-
sponsibility a high level of prioricy.
Their identification and oversight of
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~eak companics muse improve. If iden-
tified carly enough, the number of
potential failures should be minimized.
This should be handled by more time-
ly and appropriate analysis of a more
focused set of insurers, by more highly

have the capacity to respond adequate-
ly.

Ballus: We expect not only additional
insolvencies but also that the internal
financial constraints in many compa-

should alleviate some of the finana..
pressures on companics writing this
business. However, the industry still
faces the longer-term possibility of in-
solvencies from the industry's more
persistent problems, including social in-

e qualified personnel and by more time- | nies will impact the industry. We do | flation, asbestos, pollution coverages
% ly action to correct the particular prob- feel state guaranty funds have the ca- and a growing number of environmen-
s lems being addressed. ’ pacity to cope with the expected level tal issues. ’
s of insolvencies. While guaranty funds have signifi-
t .
. . . .. ) cant resources to meet policyholder
- Brethcmfk: Thc‘fact that in 1984 in- H‘utson: Yc.s, additional companies okligations even should demands on
1- vestment income in the property/casu- will become insolvent, actual or tech- these funds increase far beyond his-
3 alty .mdustry did not cover the under- torical levels, their capacity really has
- writing loss has sent home a clear mes- not been challenged to date. When a
sage. a nd tl"xat mcluqes the prospect of major insolvency has materialized in
) additional insolvencies. Those insurers the past, the inadequacies of the
; that continue to resist taking corrective cuara ntv' fund mechanism have be-
: steps b°Y°“d. a critical po'int for .their :ome a;;parent. The sclution usually
companies will have to adjust theu'.op- has rested in infusions of fresh capital,
:ﬁgﬁ;ﬁ 2;:;:, c:\t'g;rd;\:iz;possxbly f tekeovers by outsiders, lcn' volun{tfary,
* 1 17 insurer-supported rehabilitation efforts
: There indeed may be some insol- ldentlfled early 2t great cgftoto the industry. In light
s Shold ey e b | enough, the number | o cpmen s oreninscon
. o1y : cerns about prospective insolvencies,
able to respond in full and tfhat will Of POtentlal the industry is seeking to develop alter-
necessitate delaying payment for some . nagiv . 2
. : es that will expand the guaranty
claims. Changes in the funds are necded faﬂures ShOU.].d be fund system'’s ﬁna'r?cial capagc‘ilty and
. e o e ’s
to ensure tha theic resources are used mlnlle@d - improve its flexibility to deal with vary-
appropriately. We also believe a proper- ing situations involving such insolven-
ly structured pre-funded guaranty fund cies.
would be a better alternative to the nical, because (a) many companies
current method of assessment. show surplus positions only because of
ns deep underreserving in loss reserves, | Cannon: It seems possible at this point
of Frahm: Additional insolvencies will and (b) gimmicks designed to inflate | that there may be additional insolven-
) occur. We believe more and more in- the value of the balance sheet no longer | cies in the industry before most of the
-ea dividual state guaranty funds will | .are available. companies have returned to underwrit-
ose become inadequate (Florida has al- We do nor ancicipate any major in- | ing profitability. However, | expect that
u- ready “maxed” out and some claimants solvencies. Rather, we expect to see | the state guaranty funds will have the

could wait as long as three years for suf-
ficient funds to flow to them.) An in-
dustry move towards developing a pre-
funding mechanism through manda-
tory surcharges on policyholders is sup-
ported by the Hartford. This could

. provide a more adequate alternative to

the current percentage of capital base
assessment method.

Countryman: Whether or not the
property/casualty industry ever will re-
turn to underwriting profitability is
open to serious question. However, it
is likely to achieve underwriting stabili-
ty and overall profitability. There is
some likelihood of insolvencies before
returning to more stable conditions,
although this could be prevented by
mergers, consolidations or higher in-
terest rates. On the other hand, de-
stabilizing macroeconomic conditions
or worsening trends in tort liability

more changes in the form of mergers
and additional growth in the form of
acquisitions. Therefore, state guaran-
ty funds should be able to cope with
the insolvencies that do occur. Depend-
ing on the amount of new money flow-
ing into the industry, the pressure on
state guaranty funds may not be as
great as some project. In the end, the
big losers will be the stockholders of the
carriers forced to the wall.

Donald: Yes, there will be insolven-
cies. I think che state guaranty funds
should have sufficient capacity unless
a very large carrier becomes insolvent.
Much more likely, in my view, are
more acquisitions and mergers within
the industry.

Ansbro:. We believe that the very
magnitude of operating losses being ex-
perienced by the industry quite possi-

capacity to cope with the situation as
it develops and that to the extent that
the state guaranty funds do not have
the capacity, the private sector will step
in as it has on other occasions and do

re- cases could push the industry into mul- bly could generate additional insolven- i £3r
ity. tiple insolvencies, in which case the cies, although the encouraging turnin |
- of guaranty funds probably would not | commercial lines pricing gradually JAMES W. CANNON
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what is necessary to keep insolvencies

" from becoming a major problem for the

industry.

Haugh: There are companies oper-
ating today whose financial security is
severely impaired. I would not be at all
surprised to see additional insolvencies.
Of course, whether impaired com-
panies are placed into rehabilication or
declared insolvent depends on a
number of things, including the degree
of scrutiny by regulators, the con-
fidence of a regulator in a manage-
ment’s ability to manage the company
through the difficulty without further
impairing capital and the ability of the
companies to raise addidonal capital.
A severe weather catastrophe might
put some companies over the edge.
Many insurance departments do
not have the resources to monitor com-
panies’ solvency adequately. The Na-
tional Association of Insurance Com-

missioners needs to develop a com-
prehensive computerization plan.

As to the capacity of the state
guaranty funds, obviously their capaci-
ty is no better than the capacity of the
insurers that have to pick up the tab
for insolvencies. The insolvency of a
large multiple-line company could
bankrupt some small companies and
certainly would further reduce the
underwriting capacity of most insurers.

Scheel: There will be more insolven-
cies, but the dramatic price increases
we are secing will tend to prevent some
companies from getting into serious
trouble. The many steps taken by the
larger companies to bolster surplus
makes me believe that we will not see
a major insolvency. I'm referring to the
raising of new capital, termination of
overfunded pension plans and various
innovative investment accounting
transactions.

r
£
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Has the situation in the property/casualty industry
reached the point where insurers must seriously
consider the use of supplementary distribution chan-
nels in order to cut down on expenses? Is your com-
pany contemplating the use of supplementary channels,
or has it already done so? What form will they take?

Bailey: Yes, insurers must consider us-
ing supplementary distribution chan-
nels. We have experimented with agen-
cies in piloting the distribution of in-
surance products through bank outlets
and employer-sponsored arrangements.
We are also working on ways to make
agents more effective in responding to
the needs of the marketplace.

Trowbridge: There seerr: to be an ex-
panding search for alternative distribu-
tion methods in the property/casual-
ty industry, with the growing realiza-
tion that our costs of doing business are
just too high.

Any different approach to distribu-
tion on the part of the Atlanticwould
be centered on the independent pro-
ducer since we remain committed to
that system. We do feel, however, that
there must be a fundamental change in
the way companies and producers in-
teract in the independent system if that

system is to survive and flourish.

Operating functions must be in-
telligently allocated between the com-
pany and producer; compensation
must be related to actual costs and in-
telligent incentive programs; and a
long-term plan for stability must exist.
The relationship between the two en-
tities should be structured so that the
carrier and the distribution force can
regularly exchange ideas and work on
agreed-upon business plans.

We are in the age of the en-
trepreneur and the independent agent
is, or should be, an entrepreneur. We
believe a well-managed insurance com-
pany, combined with professional in-
dependent agents and brokers
operating under a streamlined system,
can meet the future very sucessfully.

Morgan: Insurers don't have to seri-
ously consider using supplementary

distribution channels, and we're .t
contemplating them at Cincinnati.

Noha: The cost of doing business is a
significant profitakility and competitive
concern, both on the part of insurers
and agencics. We are hoth attacking
this concern on the expense side by
moving rapidly on the automation
frone, as well as seriously examining the
question of where administrative func-
tions can be performed most efficient-
lv. Partially as a result of the recent rise
in premium rates, some companies are
moving to reduce the rate of commis-
sions in an cffort to reduce their overall
expense levels.

Many insurers that are financially
sound are reanalyzing their markering
strategies to determine what markets
will be profitable in the future and how
these markets can be more effectively
penctrated, in terms of both the cost
involved and potential marker share.
For example, some direct writers and
life companies have begun urilizing
brokerage sources of business while
some independent agency companies
have begun to experiment with alter-
native distribution methods such as
direct mail and selling through banks
and exclusive agency arrangements.
These are all atctempts to increase prof-
itable business while reducing overall

unit costs. This trend toward target
markering of both agents and custom-
ers and the use of multiple methods of
reaching different segments of consum-

ers will continue.

We feel that there is significant
potential to te gained by working with
our independent agents in making

CONTINUED CN PAGE 28
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them more effective sales organizations
to achicve a higher level of penetration
of their markets. We are encouraging
this trend and assisting agents through
benefits and tools that we offer as a part
of our High Performance Agency Pro-
gram. These more effective sales opera-
tions should improve agents’ volume
and unit costs, and also our volume
and unit cost level, as a result of both
our agents’ increased volume and our
higher penetration of that volume.
In sum, we fcel that we and our
agents have the potential for significant

unit cost savings with more efficient -

operations, increased volume of prof-
itable business and higher penctration
of our marketplace.

Bretherick: Early in 1982 Continen-
tal developed a new strategic plan to
redirect its resources toward develop-
ment of multiple distribution channels,
instead of relying exclusively on a single
channel. This is not supplementary nor
specifically intended to reduce ex-
penses. Each distribution system stands

on its own with respect to costs as well .

as the markets it intends to serve.
Although our independent agency net-
work has decreased in the number of

agents, it has improved in performance
and it will remain our primary source
of revenue for the foresecable fucure.

At the same time, we are finding
new and expanded ways to work with
large national and international in-
surance brokers through our recently

TSN R ST R AW TR I SN2 5 g W S T 0 it
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must recognize
that some customers
are seeking
alternatives that
eliminate an
intermediary.”’

formed brokerage and special opera-
tions group, as well as with the new
nontraditional distributors of insur-
ance products that are entering the

marketplace as the financial services in-

"XYCOR INC. offersa complete
family of credit insurance software’
to meet all of your admmlstratwe
needs.” .- - 7. =
Y-CREDIT for on Ime credlt
insurance administration. - -
XY-CLAIM for accurate and effi-*
cient claims settlement and service.

XY-WARRANTY for total exter_\ded

P.O. Box 2408

admmlstratlon- &

"-‘XYCOR has the people, the exper-t_'

Put your credit insurance puzzle
together. Contact XYCOR today.
San Diego, CA 92112

warranty, property arv‘ casualty

ience and the software systems to
help you put the pieces of a suc-
cessful credit insurance operation
together. And XYCOR continues to
create software systems that keep
you competitive in‘the industry.

(619) 560-0729
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dustry continues to develop. Two ex-
perimental distribution programs with-
in our financial services group are
Cenguard and The Insurancenter.

Frahm: There is no doubt that mar-
kerplace forces are mandating that in-
surance companies look at other distri-
bution techniques to reduce toral cor-
porate expenses to compete successfully
for business commonly referred to as
commodity products.

The Hartford Insurance Group
entered into a large merchandising pro-
gram in association with Alexander &
Alexander to provide personal lines
coverage 10 the members of the Amer-
ican Association of Retired Persons.
This program is being marketed and
serviced both through the mail and by
telephone. While there are no current
plans to expand the use of this or other
distribution techniques, to insure our
mutual long-term survival, companies
and agents will continue to give serious
consideration to enhancing existing
distribution techniques, and some
companies will develop supplemental
channels.

Countryman: Increasing productivity
and expense control will continue o
be major competitive weapons in the
insurance industry. Acquisition ex-
pense clearly is 2 major expense com-
ponent that must be monitored and
controlled. Liberty Mutual does not
anticipate any substantive change in its
distribution system.

Ballus: Some companies probably will
use supplementary distribution chan-
nels in quest of expense reduction. This
may cost more than it will save. There
is no contemplation of this on our part
at this time.

Hutson: We do not believe that the
current industry situation warrants ma-
jor use of ‘supplementary distribution
channels. At this time, we are com-
mitted to the viability of the indepen-
dent agency system, and we will con-
tinue to operate accordingly. There will
ke changes within that system which
will ke innovative.

Donald: We arc using as many as cight
different channcls of distribution at
specific locations right now. Some of
these overlap and we're continuing to
cvaluate new approaches. Qur motives
are partly for expense reduction, but
also to facilitate our expansion cfforts,

.as well as recognizing the marketing
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value of multiple distribution systems.

Ansbro: The industry must consider
supplementary channels of distribution
for reasons beyond the unquestionably
important need to reduce product de-
livery expenses. In today's marketplace,
an increasing proporticn of buyers fecl
comfortable handling their own finan-
cial scrvices transactions. Witness the
evolution of discount brokers, the pop-
ularity of catalog buying, the enormous
numbser of transactions through bank

ATMs and the success of telemarketing

programs.

While there always will be a mar-
ket for insurance services provided by
agents and brokers, we must recognize
that some customers are seeking alter-
natives that eliminate or minimize the
need for an intermediary. Therefore,
while our primary marketing thrust will
continue to be through independent
agents and brokers, we also must keep
abreast of changing buying habits and
the marketing opportunities they may
present.

Cannon: We feel that we should con-
sider the use of additional, supplemen-
tary distribution channels not only to
cut down on expenses, but also simply
to better sell our products. We are
presently experimenting with one or

two such supplementary distribution
methods (one of them involving a bank
in California) and although it is still far
too carly to make any final judgment
on how successful they will be, we
believe the need is great enough that
we should continue locking for such
additional methods.

Haugh: While both insurers and
agents should be open minded about
testing new approaches, we have no
programs in the works to bypass the in-
dependent agency system. To the con-
trary, we're working hard to strengthen
the system. Several years ago, we com-
menced a program which is helping the
independent agents representing us to
become more effective in marketing
strategy, enhancing their sales manage-
ment capabilities, assisting them in
automating office operations and sup-
porting their business expansion.

Scheel: Many insurers already have
concluded that they must have alter-
native distribution channels available
to them. We have concluded otherwise.
We believe that the American Agen-
cy System is the best distribution sys-
tem available, and we intend to mar-
ket our insurance products exclusively
through independent agenss. 0
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A recent study by the Insurance Services Office
projected that the capacity of the property/casualty
business could fall short of demand by as much as
362 billion over the next three-years, with 90% of the
expected shortage falling in the commercial lines. Do
you agree with ISO President Daniel J. McNamara’s
assertion that tle coming crunch warrants a
reevaluation of the barriers to entry into the in-
surance business by other financial institutions?

Bailey: We do not shrink from respon-
sible competition on a “level playing
field,” but we know from past experi-
ence that there is no place in the prop-
erty/casualty insurance business for
amateurs that do not have significant
financial strength and staying power.

Trowbridge: We believe the barriers
to entry into the insurance business by

30

other financial institutions eventually
will be reduced or removed. We do not
view this in 2 negarive light, as long as
they are not given special advantages
as compared with the rest of the indus-
try.

In other words, if supply and de-
mand atrrace additional capital into the
business, we have no objection to its
being allowed to enter as long as it

plavs by the <ame rules, with the 1n-

terests of the consumer approgriately

considered.

Morgan: | don't agree that the com-
ing crunch warrants a reevaluation of
the barriers to entry into the insurance
business by other financial institutions.
The insurance industry needs to rcem-
phasize its commitment to underwrit-
ing profit, and the investors will re-
spond. The banks don't handle their
business well; thev will create problems
because of their lack of understanding
of the insurance business.

Noha: We feel that the insurance
marketplace is more resilient than Mr.
McNamara indicates. Although the
underwriting cycle is now at its lowest
point, there are signs of improvement
on the horizon. Although some insur-
ers are still short in their reserves,
movement is being made in the right
direction. We recently have seen suc-
cessful stock offerings made by several
insurers to increase their capacity to
write business. This shows that the
market is willing to put its money into
the property/casualty insurance busi-
ness and that the industry is able to
raise additional capital. Financially
sound companies like CNA are ready
and willing to expand their writings.
The growth in the last decade in the
variety and volume of self-insured plans
also will help to meet a capacity short-
fall.

However, there are property/casu-
alty companies which have cut back

significantly. Other markert forces are .

at work in our dvnamic industry to
make up for significant chunks of this
reduced capacity. The most significant
capacity problems will involve risks
with substantial extra hazards, such as
EIL and malpractice. The fundamen-
tal problems involved with such high-
risk areas, with interpretations arising
from our current tort system of justice,
the cost of administering this system
and the role and cost of lawvers in chis
civ il justice system. will result in signifi-
cant challenges in the vears 1o come.

Allowing other financial institu-
tions to enter the insurance underwrit-
ing business will not significantly help
to solve these problems. They now
have no particular expertise in in-
surance. Qutside moneyv is more likely
to be raised by organizations with this
expertise. In order to gouin experrise,
other financial institurions would most
likely have to buv their wav in by pur-
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chasing existing insurance companics.
Such acquisitions would not by them-
selves add any capacity.

These financial institutions are
highly unlikely. if they purchase com-
panics, to want to expand in the arcas
where the significant capacity problems
may arise, i.c., high-risk industries,
risks and coverages. They have not yet
recognized the damage to their existing
customer relations that will be caused
by the sclective nature of the under-
writing process and the adversarial
nature of the claims process.

- In addition, there are other, often
quoted problems with having other fi-
nancial institutions enter insurance.
These include (1) probable tie-in sales

JOHN BRETHERICK Jr.

or at least the perception of the exis-
tence of tie-in sales; (2) the current
financial difficulties of the banking in-
dustry; and (3) the combination of the
importance of the banking industry to
the economy and the extreme public
sensitivity to financial cycles or shocks
that could impact banks, e.g., the re-
cent Ohio banking crisis. .

Bretherick: The capital needs of our
business should not be a reason to
change the rules governing the market-
place. But [ don't believe that Mr.
McNamara was suggesting this. The
reevaluation of the barriers, frankly,
has been going on for some time. The
current changing insurance environ-
ment should not, however, be viewed
as a threat requiring preventive legisla-
tion, nor neced it have a negative im-
pact on insurance companies or agents.
We helieve that innovarive, aggressive
marketing is the key to success in the
evolving financial services marketplace
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for both insurers and independent
agents. Banks may successfully distri-
bute insurance to some markets, and
that presents opportunities to insur-
ance companies as well as some agents.

Frahm: We do not agree with Dan
McNamara's position on the coming
crunch because (1) those large com-
panies that had real or potential capaci-
ty problems already have addressed the
issue through equity and debt market
financing and through surplus contri-
butions from conglomerate parents;
(2) the benchmark against which ISO
measures its capacity shortage has been
widely challenged; and (3) most finan-
cial analysts are forecasting a growth
in capital in excess of premium from
1986 onwards.

We feel that any form of capacity
crunch therefore will be very short-
lived because the property/casualty in-
dustry has plenty of opportunities for

increased capacity. However, the disar- -

ray in the reinsurance business will put
a severe short-range strain on the prop-
erty/casualty business.

Countryman: Although there is
general support for the notion that
there will be a severe capacity shortage,
primarily in commercial insurance, this
capacity crunch does not bear on
whether other financial institutions
should be allowed entry into the in-
surance business. There are many po-
tential sources of capital for the in-
surance industry other than banks.

The merging of two critical ele-
ments of the economic infrastruc-
ture—banking and risk spreading—
should be considered in light of much
deeper issues. The argument should
center on the capability of various
government regulatory entities to
safeguard the capital of the two in-
dustries if merged. This capability is
dependent on the development of re-
porting and control mechanisms that
would give regulators the ability to
determine the capital adequacy of a
combined financial institution. In any
case, all players in the game should
conform to the same rules.

Ballus: We do not support or oppose
the entry of financial institutions into
the insurance business as long as their
activity is carried on through indepen-
dent affiliates and is subject to equal
functional regulation. Competitors
must adhere to the same rules and reg-
‘ularions.

Hutson: | agree with Mr. MeN a
that there will be a capacity shoruall
over the next three years. Many com-
panies alrecady are pushing certain
NAIC warning categories, especially
the ratio of surplus to written premium.

The question is, “How much?”—562
billion probably overstates the amount.
In the last 60 days (as of this writing),
at least six major insurers have gone
into the money market, issuing eicther
stocks or bonds without any problem.
Also take note that London is not hav-
ing any great problems bringing in new
money and neiv names. Therefore, it
is premature to assert that other finan-
cial institutions will be needed to fore-
stall a serious crunch in insurer capac-
jty.

Donald: Whether or not we reevaluate
the barriers to entry into the insurance
business, they will change since the
marker will demand it. However, the
insurance industry will recover and will
develop new ways to acécommodate the
capacity shortfall. | believe the other
financial institutions have significant-
ly underestimated the difficulties of the
property/casualty business.

Ansbro: Although the markets for
reinsurance and certain classes of com-
mercial business are very tight, and we

believe that the industry’s premium to
surplus ratio will continue-to rise, we
do not foresee a capacity crunch of the
magnitude suggested by Mr. McNa-
mara. Some companics are leveraging
their underwriting capacity by writing
at premium-to-surplus levels that are
significantly higher than the industry

CONTINUED ON PAGE 28
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average, while others recently have
been raising new capital to partially

replenish their croded surplus posi-
tions.

Banks and other domestic provid-
ers of financial services alrcady have
made clear their interest in centering
our business, and we also expect that
further foreign capital will be attracted
to our industry in the belief that com-
mercial lines profitability is being
restored and the industry earnings
outlook is improving. Since we do not
expect a severe capacity crunch, we do
not agree with Mr. McNamara’s con-

tention that this creates a nced to.

reevaluate the barriers to entry into the
insurance business by other financial
institutions.

Cannon: Dan McNamara has a good
record for predicting what's going to
happen in our business, and I agree
with him that there is going to be a
capacity shortage—especially in com-
mercial lines—over the next several
years. Whether it’s going to be $62

billion or not is not particularly impor- -

tant in my mind because it will be
measured in the billions of dollars and,
as such, will create quite a bit of

pressure, especially on the independent

agency side of the system.

Conceivably, that could result in
the lowering of the barriers to entry in-
to the business by other financial in-
stitutions. It’s quite possible that could
happen, but it will not be a particular-
ly significant development in the busi-
ness overall.

Haugh: We believe the critical ques-
tion is whether our industry has the
right to oppose new competition as
long as cveryone operates under the
same rules, and the rights and interests
of the general public are protected. But
there certainly are issucs to be ad-
dressed. )

One of the most serious potential
problems is that of insolvencies. Poli-
cyholders and claimants of an insurer
affiliated with a bank must be insulated
from the financial cffects of a bank
failure and vice versa. We do not be-
lieve a bank should be allowed to en-
gage in the business of insurance direct-
ly. Only a bank holding company, un-
der provisions which separate both
assets and management of the banking
and insurance operations, should be
permitted to own and operate an in-
surance operation. And, of course, tie-
in sales, explicit or implied, must be
prevented.

Scheel: The entire financial structure
warrants a reevaluation. The barriers
between various financial institutions
have been created and are based upon
good and substantial reasons, and they
should not be significantly altered.

This is not the method to increase
capacity. With the chairman of the
Federal Deposit Insurance Corp. pre-
dicting an all-time high in post-de-
pression bank failures, it is hardly an
auspicious time for lowering barriers
allowing banks to do other than bank-
ing. To do so would strengthen neither
banks nor the insurance industry, but
rather permit commingling of funds.C

f financial services deregulation does gain congres-
sional endorsement, what changes in the insurance
regulatory structure would be warranted?

Bailey: If financial services are
deregulated by Congress, we would seck
a level playing field through which in-

surers could enter businesses which are -

now restricted to them, on equal terms
with current players, and in which new
players entering the insurance field
would be subject to the same’capitaliza-
tion and reserving requirements as
traditional insurers. Morcover, we
would seck either state or federal
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regtation, but not both. (We'd prefer
the flexibility of state regulation.)

Trowbridge: If financial institutions
enter the insurance business, it scems
almost certain that change will have to
take place in the insurance regulatory
system. Since most other financial in-
stitutions are regulated at the federal
level, it is likely we would see a push
for more federal regulation of the in-

surance Pusiness. The financial . wu-

tions themselves, already used o fed-

eral regulation, would feel more com-
fortable with expansien of reguladion
at thart level rather than the uncerrain-
tv of state insurance Jdepartments. We
doubt that federal regulation will ever
replace state regulations completely,
but it does seem likely that dual regula-
tion would occur.

Morgan: No changes in the insurance
regulatory structure would be war-
ranted.

Noha: A specific enswer to this ques-
tion really derends upen the type and
degree of deregulation which i enacted.
In general, two changes would natural-
Iv ke in order. First, all reguletions re-
lating directly or indirectly o rates
should ke eliminazed. Freedom of action
in the area of pricing preducs should
ke allowed for 2ll financial institutions,
not just some.

Second, if other financial institu-
tions are allewed to own or operate in-
surance underwriting facilities, then in-
surance comganies should ke able to
enter into other financial service
arenas. This imglics that all such in-
stitutions or appropriate subsidiaries
should be able te operate in 2ny or all
seaments of the financial services in- -
dustry. One side should not be re-
stricted if the other is not.

Bretherick: If financial services dereg-
ulation comes abour, we believe that
bank-owned insurance companies
should be regulated as self-contained
entities in the same wav that any other -
insurance company is regulated. There
should not ke a Blurring of the lines
berween the bank’s and the insurance
company’s finances and underwriting
funcrions.

Frahm: If banks are authorized to un-
Jerwrite and sell all forms of insurance,
it is likely that their insurance opera-
tions will have to be “walled off” from
their banking operations with separa-
tion of assets and liabilities and sep-
arate regulatory svstems. Regulatory
concern over Jcoercive tie-in sales,
predicating loan-making on the pur-
chase of insurance, is Likely 1o generate
enactment of new, more cffective “anti-
coercion” laws designed to protect the
public against such unfair rade prac-
tices. In large part because of concern
over tie-in zrrangements, Congress is
seriously considering a flat prohibition

CCNTINUED ON PAGE 82
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on banks getting into the insurance
business.

Countryman: All players in the finan-
cial services game should conform to
the same rules. Federal deregulation of
banking would not imply that state in-
surance regulations could be ignored.

Ballus: We believe that there is very

little likelihood that any action will be
taken by Congress this year with re-
gard o financial services deregulation.
It is most important that any Congres-

sional action that may ultimately be .

taken assure the continued regulation
of all insurance operations at the state
level and the present right of insurers
to continue activities now permitted
under state insurance laws.

Hutson: Introduction of now excluded
financial institutions into the proper-
ty/casualty insurance business would
doubtless place greater weight on state
regulation to oversee their financial
capacity. State statutes would have 1o

be greatly revised, setting forth addi- '

tional legal and financial requirements
and prohibitions. A considerable re-
writing of state insurance laws would
be required.

Donald: I would expect to see a closer
coordination between state banking

and insurance regulation. The focus .

would be largely on maintaining the
arms-length relationship between the
banking and insurance transaction,
while perhaps allowing a single enter-
prise to engage in both endeavors.

Ansbro: We understand that the cur-

rent session of Congress probably will -

not address financial services deregula-
tion beyond the specific issues of non-
bank banks and the South Dakota
loophole. If this is the .case, the
pressures possibly leading to change in
the insurance regulatory structure are
likely to be eased. Morcover, we cur-
rently do not expect the individual
states to be promoting financial services
deregulation in the near future.
While there is much room for im-
provement in the insurance regulatory
structure, we see no need for wholesale
change. In particular, we are concerned
that combinations of banking and in-

surance within single opcrating entities

have great potential for regulatory con-
flict. The uniquely different nature of
banking and insurance, reflected in
torally different kinds of risk assump-
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' tion and means of providing for those

risks, requires scparate regulation. Any
consolidation of funds or failure ro
separate them for regulatory account-
ing purposes could confuse or conceal
activities that would otherwise warn of
trouble in either or both of the merged

enterprises.

Cannon: If financial services deregula-
tion does indecd gain Congressional ap-
proval, I don't have any firm convic-
tions on exactly what changes in the
regulatory structure should be made,
but I do feel that the focus of the regu-
lation should be at the state level, with
as little as truly necessary at the federal
level.

Haugh: The ability of either bank
regulators or insurance regulators to
monitor for solvency obviously is al-
ready a problem now. Bank deregula-
tion would increase the problem, and,
as noted, this is our main concern with
bank deregulation.

Insurance operations, regardless of
ownership, should be capable of being
regulated by the states’ insurance
regulatory authorities. Keeping the in-
surance function separate from the
banking function would enhance the

ability of insurance regulators to
regulate the insurance function with-
out interfering with bank regulators’
oversight of the banking function.

Scheel: Banks have the central role in
the commerce of the United States,
particularly due to their role with
credit. Given the volatility of the in-
surance industry, an insurance compa-
ny owned by a bank could prove, in
bad times, to be very costly to banks’
financial status. Financial reporting,
commingling of funds, insolvencies and
guaranty funds are all problems ro be
worked our.

Given the variety of bills consid-
ered in Congress and the prognosis that
the more. conservative ones—those
which will strengthen the barriers—
have an excellent chance of passing, it
is difficult to predict what changes in
the insurance regulatory structure
would be warranted.

State regulation has a vital parr to
play in any insurance climate, both
from a consumer and company stand-
point. It provides the consumer with
the ability to deal with problems
through a local entity, one more effec-

tive than an omnibus department in
Washingron. O

o s M Z S

ome observers have pointed to hazardous waste

litigation—the possibility of mass liability suits
resulting from exposure to toxic substances and
pollution—as an area that could dwarf the problems
relating to asbestos. Is environmental pollution the
pending ‘‘catastrophe® that could break the back of
the property/casualty industry? Is it likely that private
insurance in this area will be replaced by federal
“superfunds” in the future, given the fact that few
markets for EIL coverage remain?

Bailey: Pollution-related costs remain
a great unknown, but they are a na-
tional problem, not the problem of the
property/casualty industry alone. By
one recent estimate, it may take 50
years and cost $100 billion just to clean
up known toxic waste sites in the
United States, and this figure does not
begin to anticipate potential costs
related to health and property damage.

Despite some recent court decisions

to the contrary, comprehensive general
liability policies written since the ear-
ly 1970s specifically exclude liabilities
related to gradual pollution, and it is
in this area that the American Insur-
ance Association has petitioned the
Congress for relief from claims made by
the Environmental Protection Agency
under the Superfund's enforcement of
strict, joint and several, retroactive
liability. Perhaps a small but kroad-
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based tax on all major industries may
fund a more effective clean-up cffort in
the future.

Trowbridge: There are two principal
segments to this question—the first
having to do with the treatment of
pollution by the courts and the second
having to do with the position in which
insurers have been placed. On the first
poinr, it would seem that for the longer
run, more extensive legislation will
have to be developed, probably at the
federal level, to deal intelligently with
actual damages and with punitive
actions.

If some level of realism is not in-

troduced into the system, the potential

catastrophes are of such magnitude
that the impact on American society
will be devastating. Until something is
done in the way of specific legislation,
it is likely that federal “superfunds” will
grow since industry cannot_bear the
brunt of these environmental pollution
catastrophes. The weight will be shifted
to the shoulders of the taxpayer.

As far as the insurance industry’s
role is concerned, we think it is fair to
say that the industry never intended
to cover conscious, deliberate pollution
of the environment with hazardous
wastes. What was intended was cover-
age for accidental events, but the courts
have tended to refuse to distinguish be-
tween deliberate and accidental pollu-
tion, thus rendering the gradual pollu-
tion exclusion useless.

The legal system has managed to
corrupe the clear intent of insurers by
deciding the existence of coverage for
many pollution and toxic substance ex-
posures as part of what seems to be an
effort to rearrange the wealth of the na-
tion to satisfy social and political ends.
If the merits of any specific case call
for punitive action, the consequences
should not be passed along to the in-
surance industry, and appropriate al-
ternative remedies must be found.
Noha: The potential problems asso-
ciated with pollution are tremendous
and complex. The insurance industry
cannot solve these problems by itself,
First, proper attention must be placed
on prevention of future problems that
might be caused by new manufactur-
ing facilities, new treatments of hazard-
ous waste, ctc. New standards need to
be developed, most likely by rescarch-
ers, industry and government working
together, to help assure that the furure
does not hold as many surprises as we
are now experiencing. Extra dollars

84

spent by the business or government-
al units responsible now for prevention

will be well spent.
Second, substantial effort must be

undertaken to clean up existing facili-
ties. Part of this is now beginning to be
undertaken by the federal Superfund.
Some combination of business and
government must develop the massive
amounts of money needed to properly
clean up currently existing hazardous
sites. Exactly how this effort should be

A BT ANV 1 S QA N S

he
legal system has
managed to corrupt
the clear intent
of insurers.””

funded is a martter for public debate
and will likely differ by type and source
of hazard.

Third, the question which direct-
ly relates to the insurance industry is
who should pay for the liabilities and
damages that will occur as a result of
the large current problem. Accidents
and injuries involving hazardous sub-
stances involve significant and complex
legal and funding questions. The appli-
cation of the current tort system has
muddied these issues and exacerbated
the severity of future problems in this
area. Some of these problems have
arisen from extremely broad and vague
federal regulations.

The courts have added to these
problems by modifying the common

" law liability for injuries with overex-

pansive interpretations. Costs have
been magnified by rising social expec-
tations and the high cost of attorneys
and the legal system. One of the issues
that must be resolved is t achieve a
clearer and narrower definition of the
risks involved to make them more
manageable and determinable. If a
resolution of these legal issues can be

reached and the ultimate cost lowered,

the insurance industry will be more
able and willing to participate in ap-
propriate solutions.

Bretherick: It is difficult to speculate
whether hazardous waste litigation will
reach or surpass the level of the asbes-

tos situation. The major prokle.. .1 the

. environmental field is future exposure,

which is incalculable. The present at-
titude of the EPA and the status of the
law are such that insurance companies
are unlikely to write any kind of en-
vironmental liability exposure. The
doctrine of joint and several liability,
coupled with the strict liakility doc-
trine, makes it an impossible risk to
assume. We believe that the Superfund
should in fact develop a nontort meth-
od of responding to cleanup, damage
and injuries resulting from the sins of
the past.

Frahm: Insurers long have been skit-
tish about writing pollution liability
coverage. Unless they intended to write
gradual pollution coverage (as they did
under the very few specifically worded
endorsements which provided it), they
limited coverage to sudden and acci-
dental occurrences. A recent court
decision has reinterpreted this limita-
tion to find coverage where none was
intended by the insurer. This has re-
sulted in more and more insurers turn-
ing to “absolute” pollution exclusion
endorsements.

It is too early to tell how other
courts will treat old policies with “sud-
den and accidental” language in them,
but insurers will strongly defend any
new challenges to that language. Fed-
eral legislation probably will be nec-
essary to resolve these problems before
they reach a crisis stage. That legisla-
tion could retain a private insurance
function, while recognizing that it is
inappropriate for insurers to be ex-
pected to absorb the risk of gradual
pollution losses without federal help.

Countryman: We believe the prob-
lems of environmental pollution are ex-
tremely important, and a solution is
crucial to the industry. Certain limited

pollution coverage was intended, and -

that could be managed. Bur the sweep-
ing expansion beyond what was in-
tended cannot be managed without
adequate revenue to support the ex-
pansion. Further, private industry and
its insurers should not be expected two
be accountable for actions that were
considered acceprable at the time they
were taken. A Monday-morning rewrite
of the rules should not be accommo-
dated. It is very likely that little, if anv,
private insurance will be available, that
there will be few markets if any, and
that federal support will be necessary.

Ballus: The requirement for immediate
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4nup and payment of liability claims
for exposure to toxic substances and
pollution would dwarf the asbestos
problem and far exceed the industry’s

capacity to respond and survive in its -

present form. Major reform of the civil
justice system and, over time, cleanup
would moderate the situation, but help
from all industries responsible for the
problem along with responsible govern-
mental assistahce still would be neces-
sary.

Hutson: Environmental pollution may
not be the pending “catastrophe” that
could break the property/casualty in-
dustry, but its specter looms large, pos-
ing a potential catastrophe to the in-
dustry. The likelihood that private in-
surers will be unable to cope with the
exposure now or in the future is direct-
ly related to what demands the courts
and the Congress place on us. The issue
is before Congress now, and the courts
are sitting poised to do their worst if
some changes are not forthcoming.

Donald: I suspect that our limitations
in knowledge on a wide-scale basis will
keep the EIL market very restricted.
The industry does not have the capaci-
ty for the potential loss and litigation
some seem to expect from environment-
al pollution, yet I do not see the solu-
tion coming from any federal super-

funds.

Ansbro: The bottom line of hazardous
waste litigation is that no one really
knows exactly what will happen. Al-
though we are not predicting that en-
vironmental pollution claims will break
our industry’s back, this could happen
unless legislative action is taken at both
the state and federal levels to correct
growing abuses of the tort system, in-
cluding reinterpretations of insurance
industry liabilities and contracts by the
courts. L
The private marker for pollution li-
ability coverage continues to dry up at
an alarming rate, but Congress cur-
rently does not seem interested in
replacing the private insurance mech-
anism with a new federal superfund.
This is despite the fact that prevailing
law essentially has forestalled the effec-
tive use of private insurance by apply-

ing a necarly absolute joint and several .

liability approach to pollution liability.

This approach creates retroactive
liability and climinates or reduces
defenses, preventing today’s insurers
from prospectively assessing the in-

JULY 1985

dividual risk and providing coverage
bearing a rational and predictable rela-
tionship to an enterprise’s conduct and
potential for creating harm caused by
hazardous waste.

Cannon: I've been in the insurance
business some 36 years, and in that
period of time have heard of several im-
pending catastrophes that were going
to break the back of the property/ca-
sualty industry. Yet, in each case, the
industry has proven surprisingly resil-
ient, and [ feel that will be the case
once again when we look to the issue
of hazardous waste litigation and the
potential liability that could result from
exposure to toxic substances and pol-
lution.

However, it seems to me that in
this area of hazardous waste litigation
(as in the case of earthquake), there is
a legitimate role for the federal govern-
ment. The challenge is to define 2 com-
bination role involving both the gov-
ernment and the private insurance in-
dustry that will fit the needs of the
population at large and yet keep the in-
volvement of the government to no
more than necessary to reach a work-
able solution. This is one of those few
situations where it seems apparent that
the financial capacity of the private in-
surance industry may simply not be
capable of responding to the need.

Haugh: Environmental pollution is a
very serious concern. Adoption of the

ISO rotal pollution exclusion is essen-
tial because recent judicial decisions
have expanded the interpretation of
the more limited exclusion. Nothing
short of total exclusion seems safe from
judicial broadening of the coverage. Of
course, that doesn’t climinate potential
exposure from policies written prior to
adoption of the new exclusion.

Congress is more aware today than
in the past of the legitimacy of the in-
dustry’s concerns and why the EIL
market is almost nonexistent. How-
ever, it’s very difficult to predict what
Congress will do.

Scheel: Hazardous waste legislation is
subject to constant change. The pres-
ent climate in Washington is encourag-
ing from an insurance standpoint in
that many in Congress recognize that

.it was never intended that the in-

surance industry pay for on-site clean-
up costs of hazardous waste.

While it may be an oversimplifica-
tion, I believe that the insurance in-
dustry will be in a much better posi-
tion regarding the retroactive coverage
of hazardous waste disposal than an-

" ticipated, even a short time ago. Con-

gress has recognized the gravity of this
problem and the unfairness of impos-
ing this burden on the insurance in-
dustry. I do not believe that toxic waste
will break the back of the property/ca-
sualty industry. Availability is an area
thar, given present case law, is unin-

surable. O
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he financial security of reinsurers and the quality

of a primary company’s reinsurance program
have attracted increased attention in recent months.
Are primary companies likely to become more selec-
tive about choosing their reinsurers, or is reinsurance
in certain lines becoming difficult to obtain at any
price?

Bailey: The answer to both questions
is yes.

Trowbridge: There has been a definite
contraction in reinsurance capacity in

" .recent months as a2 number of compa-

nics have withdrawn from all or part
of the marketplace. Cash flow under-
writing has caught up with the rein-
surance industry, and it is expected

that a number of companies no longer
will meet the standards established by
the ceding companies. Because of
strains on their financial assets from
other sources, primary companies will
no doubt grow more concerned about
the quality of their reinsurers, and well-
managed companies will become even
more sclective in chis reeard.
CONTINUED ON NEXT PAGE
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Morgan: Yes, primary companics are
more likely to become more selective
about choosing reinsurers. In malprac-
tice and tough casualty lines, rein-
surance is becoming more difficult to
obtain at any price.

Noha: The reinsurance market ap-
pears to be getting tighter by the day,

22 Wk
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both in terms of capacity and price.
Reinsurers are becoming more selective
about whom they will do business with

and are increasing their rates to berter -

reflect the quality of the insurers they
are insuring and the coverages they are
reinsuring. On the other side, primary
insurers, when they have a choice, now
are more carefully considering the
financial stability of potential reinsurers
than they have in the past in putting
together their reinsurance programs.

Both of these trends point to a
need for developing and nurturing
long-term partnerships between the
primary insurer and its reinsurer. Both
will be concerned with the financial
stability of their partner'and quality
working relationships. .

However, [ believe that long-term
relationships have been impaired due
to the willingness of many reinsurers
to provide cheap reinsurance during
the past five years. In some cases, the
availability of such reinsurance allowed
irresponsible rate actions to be taken
by certain primary companies that are
no longer in business that have severely
damaged the credibility and the prof-
itability of the insurance industry. In
addition, these same reinsurers now
want sufficient rate increases to be
made whole in a single year, an action
which primary carriers cannot respon-

-1

sibly pass on to their policyholders in
such a short period of time.

Bretherick: The financial condition of
reinsurers always has been of para-
mount concern in the process of select-
ing markets for our placements. How-
ever, in light of industry developments,
specifically poor results and numerous
withdrawals, this has been intensified
in the last two years, and professional
commitment to the industry as well as
long-term financial viability have be-
come critically important to the pri-
mary insurer. We continue to find our
reinsurance markets responsive to clas-
sical casualty covers. However, signifi-
cant rate increases have become com-
monplace.

Although the response is there, ca-
pacity and some specialty exposures are
another story. Many risks with large
limits have found that the total
amount of insurance available has been
cut back. In some cases, programs with
more than 3200 million in limits have
been reduced to less than $50 million
on renewal. Are additional limits avail-
able to these concerns? We believe
so—at the right price and terms.

Frahm: The financial security of re-

- insurers is a paramount consideration

in the purchase of any reinsurance cov-
erage. While this factor has not been
uniformly considered by all companies,
its importance is a sad lesson learned
for many. The availability of markert for
most reinsurances is (like the primary
market which it serves) in most in-
stances a product of affordability.
However, there will be severe shortages
of cheap reinsurance supporting loose
underwriting and extraordinary expo-
sures. There also will be coverage
shakeouts and relationship changes
(follow the fortunes?). However, sound-
ly priced and well-underwritten ex-
posures will not lack reinsurance part-
ners.

Newman: Prudent managements
always have monitored the financial
ability of their reinsurers. This is
necessary whether a company’s reliance
on reinsurance relates to routine risk
capacity or to catastrophe protection,
and whether its exposures are long tail
or short. Now, in light of recent guide-
lines issued by the American Institute
of Certified Public Accountants and di-
rectives like New York State’s Regula-
tion 98, those who haven't imple-
mented such procedures in the past are
suffering from the need to do so quickly

in order to meet compliance require-
ments.

As respects the availability of rein-
surance in certain lines, the demand for
insurance protection, especially in the
higher risk casualty classes, is outstrip-
ping supply. In the last several months
many reinsurers, stunned by massive
1984 underwriting and operating losses
brought on by inadeguate rates com-
pounded by historically underrecog-
nized liabilities, have become increas-
ingly sclective or simply have ceased
accepting business.

Many now are emphasizing the
simpler classes and berter quality risks,
and are limiting their acceptances to
smaller participations. This situation
will no doubt continye until terms
harden to a point at which new en-
trants or new capital are atrracted two
the business, a process which appears
already to have begun.

Countryman: Reinsurance capacity,
like primary insurance capacity, will be
inadequate, particularly in the reinsur-
ance area as financial security becomes

a greater issue. There has been much
fringe activity in reinsurance and this
is no longer acceprable. Regulators are
more interested in reinsurance and se-
curity is more carefully measured. As
suggested, companies are becoming
more selective, and reinsurance is more
difficult to obtain.

Ballus: Primary carriers must become
more responsible in selecting reinsur-
ance. There is no free lunch. Beware
of cheap reinsurance.

Hutson: Reinsurance in certain lines,

BEST'S REVIEW

SR



’
.

for some carriers, is becoming difficult
to obrain at any price. Primary carriers
have little to choose from today. The
best security lies in decreasing partici-
pation and requiring significantly high-
er premiums. The primary carriers,
therefore, are required to sometimes

lower, not raise, their security re- -

quirements. This, of course, does not
refer to offshore shams, Johnny-come-
latelies, etc. This class of reinsurer has
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always been outside the limits of prop-
er business decisions.

Donald: I would think the reinsurers

themselves will keep the heat up pretty

high. The primary book has to be

brought more under control through

selective underwriting and adequate

pricing. To a large extent this will be
- driven by the reinsurers.

Ansbro: Well-managed primary in-
surers are more aiare than ever of the
need to select only financially sound
companies as their reinsurers. As a ma-
jor buyer of reinsurance, we seek to
deal only with reinsurers with strong
balance sheets and the financial abili-
ty to provide a lasting market that will
be able to respond when needed. At
the saume time, all primary carriers can
expect to pay more for given amounts
of reinsurance coverage, assuming the
reinsurers are still willing to write them
at existing or higher limits.
Reinsurance premiums are rising

across the board, and the more

troubled classes (environmental pollu-
tion, municipal liability, directors and
officers, medical malpractice, to name
a few) are experiencing a dramatic con-
traction in the rcinsurance market.

JULY 1885

Also, retrocessions and reinsurance for
managing general agents have become
much more difficult to place, and avail-
ability is far less than a year or two ago.

Cannon: Given some of the
shenanigans that we’ve seen over the
last several years in reinsurance, it
seems very likely to me that the pri-
mary companies are going to have to
pay much more attention to their rein-
surance programs. It's my impression
that they already are well into doing
this, and I think it emphasizes once
again that the best long-term rein-
surarice program is one that involves
picking out stable, well-managed rein-
surance partners, treating them fairly
and sticking with them through good
times and bad. It’s one more example
of the need for a true partnership that

will prove mutually beneficial over the
long term.

Haugh: The answer to both questions
is yes.

Scheel: We always have been selective
about choosing our reinsurers and we
will continue to be so. Reinsurers have
lost confidence in certain lines due to
legislation and court decisions, and this
makes it hard to find a market in those
lines. We hope that, through legislation
and regulation, we will be able to bring
stability to those lines and make them
insurable. We believe that it is impor-
tant, in good times or bad, to stick to
basic fundamentals, and intrinsic in
that is the importance of the selective
use of reinsurers. O

Bailey: Encouraging trends include the
firming of prices, the escalating (more
realistic) cost of reinsurance and the
serious attention being paid to the
plight of insurers in the area of liabili-
ty for toxic waste clean-up.

Trowbridge: The most encouraging
trend currently is the obvious effort to
return the industry to sensible under-
writing activity and the achievement of
profitability. The other encouraging
trend is the effort to increase produc-
tivity and reduce our costs of doing
business. This is centered primarily on
significant advances in computer
technology.

Not only is the computer being
more and more utilized to drive the
processing functions in both companies
and producers, but the trend is also for
using the computer in more timely and
meaningful decisions on the part of in-
surance professionals. As a result, rote
redundant tasks are disappearing as
source processing by professionals in-
creases. We are experiencing an im-
provement in the quality of jobs in the

" industry at all levels as a result of these

technology advances.

Morgan: The trend | seec as most en-

‘ x T hat trends in the property/casualty industry and
marketplace do you view as most encouraging?

couraging is the return to sound under-
writing practices through price
increases.

Noha: A few of the more encouraging
emerging trends are the following:

e Rate levels are beginning to
move in the right direction. This move-
ment is still not as widespread as it
should be and will require significant
additional rate increases in the next few
years. We are happy that companies
are now acting more rationally.

¢ Some companies are beginning
to step up to capital and reserve short-
ages. Some recently have started to
beef up their surplus position by going
to the capital markets, indicating their
willingness to continue to write
business as well as to shore up deficient
reserve positions. For the long term,
this is a sign that there will be proper-
ty/casualty capacity and more finan-
cially sound players in the marketplace.

¢ Both companies and agencies
are taking advantage of automation to
hold down costs and be more effective.

» Serious debate is beginning on
some of the fundamental problems of
our industry, such as the limitations of
our current tort system. We are far
away from solutions, but continued
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aialogue will help us fécus on the issues
and reach eventual resolution.

Bretherick: The industry is living in
an exciting time—a turning point in
many ways. If the return to adequate
pricing continues, and we sincerely
hope it does, it marks the beginning of
the long-awaited upturn in the cycle.
At the same time, the evolution of the
financial services marketplace that we
are witnessing will create new oppor-
tunities to be  tapped through in-
novative, aggressive marketing tech-
niques and approaches.

Forced to deal with the intensely
competitive pressures of the current
market, companies and agents alike
have become leaner, more efficient and
healthier organizations, and the con-
sumer will benefit from not only varied
distribution sources but the kinds of
products and levels of expertise desired
at competitive prices.

Frahm: From the Hartford’s point of
view, it is encouraging to see:

® The return to more sensible pric-
ing in commercial lines.

¢ The trend towards the industry
having the financial stability to be
more predictable to consumers and
producers. This will eventually resule
from the financial “shakeout” that has
occurred in the marketplace with some
of the weaker players not a factor for
the future.

® The return to professionalism
from an underwriting viewpoint.

* Primary and reinsurance compa-
nies that show financial stability and
professionalism being sought out by
people who want to do business with
them.

® The broad-scale concern for the
need to review the general liabilicy
policy.

From an industry viewpoint, it is
encouraging to see the industry recog-
nize that it provides financial services,
This has resulted in an increasing
awareness of the need to focus on the
consumer and how to package and de-
liver financial services products to the -
consumer. Also encouraging is the ; 1
dustry’s recognition of the necessity to
be cost-compertitive with other
segments of the financial services
business?

Newman: It is encouraging that rates
are moving up. There have beeny signifi-
cant price increases in virtually all
classes of commercial business, and
we're secing higher deductibles more

88

readily obrained. We're also noting
greater differentiation in pricing and

coverage between average and poor -

risks.

The tightened reinsurance market
has dried up the capacity of transient
and at times unprofessional competi-
tors, reducing the incidence of in-
discriminate price competition. The
security of reinsurers now is being more

>t 2
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closely scrutinized by most primary car-
riers, reducing the risk thac weak rein-
surers still writing for cash flow could
disrupt the primary marketplace.

Countryman: The change in industry
attitude, the end of the cycle and the
beginning of recovery are the most en-
couraging trends. The costs of the past
few years have been heavy and are not
yet fully determined. If adversity builds
strength and if one learns from experi-
ence, the industry will be much strong-
er and wiser in the future.

Ballus: Encouraging trends include the
return of sanity to commercial lines;
the growing sentiment not to let per-
sonal lines reach the same position;
and the upgrading of independent

© agents as professional representatives of

their companies.

Hutson: The most encouraging trends
in the property/ casualty industry mar-
ketplace are (a) unanimity in the
marketplace that commercial rates
must be increased and quickly; (b) ac-
ceptance by agents that writing the
risk, not substantially increasing the
rates, is the most important considera-
tion; and (c) gradual acceptance of

market-driven products ano. ivery

procedures.

Donald: The most encouraging sign is
the reawakening of a price adequacy
consciousress throughout the industry.
Companies are returning to sound
underwriting standards, and this
means a faster return to stability and
risk capacity.

Ansbro: | consider the following
trends to be the most encouraging:

® The prospective widespread use
of “claims made” liability coverage, in
the presence of continued uncertainties
related to such potentially costly
coverage questions as cumulative
trauma and environmental hazards.

® The apparently accelerating
movement towards price adequacy in
the commercial lines.

* A more flexible attitude on the
part of some independent agents to-
wards restructuring and strengthening
their relationships with insurers to
meet the growing comperitive chal-
lenges to this system of product
distribution.

® The trend towards greater auto-
mation 2nd standardization to provide
our industry’s products in the most ef-
ficient and reliable manner possible.

* Recent efforts to limit the ex-
cesses of litigation such as California’s
cap on medical malpractice awards thar
was recently upheld by that state’s
supreme court.

Cannon: The trends that | view as
most encouraging today are certainly
the firming up of pricing in the com-
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me iines market and the rather ob-
vious .evidence that the majority of
companies are beginning to do the
things neccessary to get back to a
satisfactory level of profitability.

Haugh: The hardening of prices is very
encouraging for the short term—1985
to 1987. Of course, hard pricing and
restricted capacity won't last forever.
New competitors will enter the market-
place, existing competitors will rebuild
their capital positions and price com-
petition will return. This won't happen
at once, and we believe company
managements will avoid the destructive
price levels of the recent past, if for no
other reason than that their boards
and shareholders will have long
memories about the consequences of
deep price discounting.

I'm also encouraged that more and

ROBERT J. HAUGH

more customers are concerned with
how well they are protecting their
assets when they buy insurance. They
are recognizing that the promise to pay,
is no better than the financial abilicy,
or willingriess, to pay. They understand
the differences in coverage, service and
financial security that exist from com-
pany to company.

Scheel: The most encouraging trend |
sce is the rerurn to sound pricing
policies and sound underwriting prin-
ciples. Only when the industry is finan-
cially sound in its principal business are
we truly healthy. We are sceing that
return to basic underwriting which is,
without a doubt, the most important
and most encouraging factor in the in-
dustry today. =
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Introducing the producers choice
for more profitable account handling
. . . The Merritt Manual
Endorsed by the ITAA

Ifyou’re like the many agents and bro-
kers we've talked to, there’s one prob-
lem you share: the need for quick
answers to coverage, rating, and risk
handling problems encountered in
servicing your clients, getting new
accounts, and placing business under
hard market conditions.

Now, the Merritt Manual provides
the answers - and all in one place.
You get reviews of commercial and
personal coverages and rat-
ing . .. fast. You no longer have to
look through several reference
sources . . . one for rating, another for
coverages, and still others for risk
analysis, classifications and surveys,
etc. These features also make the
Manual an excellent training aid for
your staff or new employees.

TOTAL ACCOUNT HANDLING

The Merritt Manual includes
everything producers such as yourself
told us you needed in the way of a
quick reference resource. It is all con-
tained in four compact volumes.

MERRITT
MANUAL

Account Handling

Simplified
Order yours today :
CALL NOW TOLL FREE
1-800-824-7888

Operator 418 Dept. 7A208

(&0 THE MERRITT COMPANY

1661 Ninth St./P.0.Box 955
Santa Monica, CA 90406
(213) 450-7234

COVERAGE AND RATING
OVERVIEWS

Quick reading, capsule reviews of
over 80 different coverages or endorse-
ments are presented under these
headings:
~ Underwriting
— Eligibility T
— Important Points to Remember
— Coverage Descriptions (what is covered

and what is not covered)
~ Important Policy Provisions
— Endorsements and Extensions
— Rating Information (including sur-

charges, discounts, rating procedures)
with rating formula sheets for many cov-
. erages.

Also included are individual State
Exception pages displaying coverage
and rating information that.differs
from that which applies countrywide.

NEW ISO FORMS

Complete information on the new
ISO Forms is scheduled to be issued to
subscribers by this fall, in advance of
the January 1, 1986 effective date.

FREE TRIAL OFFER

Take advantage of the no-obliga-
tion FREE trial use plan. See how you
can increase productivity and simplify
account handling,

The total first year cost isjust $229,
and includes the complete 4-volume
Manual, update revision service, and
a quarterly newsletter. The aennual
renewal is even less.

NO RISK FREE TRIAL PLAN

MERRITT CO., Dept. 7A208
P.O. Box 955, Santa Monica, CA 80406

{0 Yes, send the Merritt Manual for us to
use FREE for thirty days. Be sure to
include the State Exception pages for
my state®. At the end of the trial period
I'll either honor yourinvoice for the first
year fee of $229 plus shipping and any
applicable tax, or return the materials
at Merritt's expense.

* Now cuailable orly for ILMAMININY,OH PA.
Ship to: :

Company

Name

Street Address

D S G S St ST SuS SV Gl G G ) S A G Sws Su S

City St Zip

89

sy g o




*

A X R R N L T T e a2
E‘- IS O AN RS N3 FIRE LS PR Ry,

T

LSO |

UNDERWRITING,. LOSSES AND LOSS CONTROL

BEST'S REVIEW
JULY 1985

PROPERTYICASUALTY
INSURANCE EDITION

t literally will take years for

dustry to gain back the
ground that was lost dur-
ing the last soft market.
o Rates will have to be in-
creased dramatically in
some areas. Order will have to be in-
troduced to chaos. A 180-degree turn-
about in underwriting practices must
take place. ‘

The task that faces us is the task
of coping with liabilities from losses and
claims already on the books, and those
incurred but not reported, to say noth-
ing of new losses and claims that will
be gencrated on renewal or by new
business underwritten. This is an un-
dertaking that many companies will
find extremely difficult to accept, much
less accomplish. However, cur industry
simply must become loss and claim ori-
enited again.

Somewhere squirreled away in the
basement, away from the main traffic
pattern, most insurance companies
have a loss and claim department.
There, men and women toil limitless
hours, dealing with losses and claims
generated by the sales and under-
writing functions of the company for

THOMAS M. KELLY is executive vice
president of operations for Michigan Cluim
Sertice Inc., an independent adjusting firm
in Lansing, Mich.
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the property/casualty in- |

BY THOMAS M. KELLY

which they are employed. They usual-
ly carry staggering work loads which re-
quire them to examine, investigate, ad-
just, settle or deny ever-increasing
numbers of losses and claims involving
a wide variety of coverages and degrees

of severity and complexity. These peo-
ple rarely are consulted abour the
operation of the company and scldom
participate actively in the decision-
making process.

Unfortunately, too, the claim
operations did not cscape the cost-

cutting procedures employed in our in-

dustry’s struggle to reverse the drain on
resources, leaving fewer employees to
cope with increased volumes of work.

In many instances, in order to pare
operating costs, claim offices were
closed, early retirement of experienced
adjusters was encouraged, and re-
stricted budgets caused many adjusters
at all levels of expertise and experience
to give up their careers in adjusting and
move into other areas to make a liv-
ing. Some of the more experienced
were lost to our industry because they
took jobs as risk managers or claim ad-
ministrators in the burgeoning field of
self-insurance.

FURTHER COMPLICATIONS

The problem is further com-
plicated by the fact that in the last two
years our industry has done little to
educate or train personnel to be street-

wise property/casualty adjusters and

specialists in certain lines of coverage.
This is particularly true in the proper-
ty field. In many instances, those ad-
justers who survived th: costcutting
measures were multi-line adjusters who
were brought inside to further reduce
operating costs.

Loss and claim handling became
largely a matter of processing losses and
claims by phone, correspondence and
computers. Because of sheer volume,
many companies were forced 1o expand
their adjusting staffs. Instead of recall-
ing highly experienced adjusters, chey
hired persons with little or no back-
ground. After a short period of train-
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ing, the new employees were furnished
with statement outlines and claim-
handling procedures guides. Then they
were put to work as desk or telephone
claim representatives. Computers and
generated statistics monitored their
results. While these statistics, which
could be measured on operating state-
ments and balance sheets, showed that
claim-handling costs were being re-
duced, the cost of losses and claims was
spiraling rapidly to all-time highs.

Inside adjusters, phone and desk

representatives, agents and examiners
were given higher and higher adjust-
ment and settlement authority. The re-
sult was that the majority of files were
being processed and closed with little
regard, if any, to the cost of the loss
and claim, the coverage, the liability or
the appropriateness of the.costs in-
curred. Losses and claims in the ma-
jority of instances were being adjusted
or settled and closed with no personal
interface with the persons who were
making the claims or their represen-
tatives. Likewise, the suppliers of ser-
vices, the contractors, auto repair
shops,-doctors and hospitals, to men-
tion a few, were not monitored as to
the appropriateness and costs of their
services.

In too many instances, the claims
persons could not be faulted. They
simply did not have the levels of ex-
perience, expertise, or knowledge of
local conditions and practices—in
short, that intuitive sense that comes
from personal contact and everyday
practice—to mitigate these costs.

Our industry also underestimated

the intclligence, sophistication and at-
titudes of the consumer. Consumers
were used to looking at an insurance
company the same way they look at
government—as a giant bureaucracy.
They view an insurance company as
having limitless assets, and they feel
they are entitled to a share of those
assets.

It was not that consumers were
dishonest. They just were conditioned

t
didn’t take long
for consumers to
realize that their
costs were going

to be accepted
as submitted.

not to read or understand the coverage
they had, simply because they had
been told they had “full coverage,”
whatever that might mean. Further,
when they did have a loss or claim,
they were not concerned about cover-
age or cost. Instead, they relied on the
adjuster to ferret out those items
regarding cost, coverage and liability
and, through negotiation, to adjust,
settle or litigate the loss or claim. It
didn’t take long for consumers, their
tepresentatives and providers of ser-
vices to realize that their costs were go-
ing to be accepted as submitted, so

For Immediate Service
Phone 312/982-9800
QOr Write Us
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again, loss and claim costs esc: for
the insurer. .

The burgeoning ranks of legal pro-
fessionals found it easier and easier to
get what they considered an adequate
award because of the lack of experience
and expertise of those responsible for
handling these marters. Further, be-
cause of our industry’s keen desire to
avoid the legal costs of defending itself
in all but the most defensible cases,
lawsuits often were used to force set-
tlements in matters which were ground-
less, and in some cases, almost spurious
and capricious. Litigation has become
the rule, not the exception, at the con-
sumer level. Our society is a litigious
one, backed by the philosophy of en-
titlement.

Changes in claim philosophies,
streamlined procedures, changes in the
laws—most of them adverse to the in-
surer—and no-fault schemes just are
not working, and they will not work
unless they are subjected to checks and
balances.

TIMELY INVESTIGATIONS

Many loss and claim files that do
not lend themselves to fast-track han-
dling get lost in the shuffle and become
long-tail liability exposures. In cases
where no early or intensive investiga-
tion is made into liability or coverage,
sertlements and adjustments become
more difficult to derermine. Insufficient
evidence and testimony is found in the
file to support a defense in cases to be
litigated and/or adjudicated. Such in-
formation also could be used to nego-
tiate and mitigate damages; to produce
a defense verdicr; or to force plaintiffs
to prove their cause and encumbent
damages regarding liability and causal
connection, as well as the appropriate-
ness of the claimant’s encumbent costs
and the costs of the service providers.

Cerrainly, not all of the companies
have adopted careless practices of
underwriting and of handling and pro-
cessing losses and claims. Bur the great
majority have adopted them to a great-
er or lesser degree, some verging on
reckless abandon.

Controlled studies show that,
without a doubr, some losses and
claims can be handled economically
and cost effectively by utilizing fast-
track methods, but only afer they have
been pre-screened by experienced per-
sonnel. The screening should be by
type and reinforced over a long period
of trial and error. Also, statistical
records should show thart the methods

CONTINUED ON PAGE &0
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are, in fact, cost effective in both ser-
vice and cost of the loss and claim.

Computers do not adjust and set-
tle losses and claims—people do. They
interface with other people and com-
puters, which simply are machines that
generate statistics after the facr and
make records of what people do. These
records often are misleading, depend-
ing on the accuracy of the numbers
and the people who input them. It is
helpful to have a high degree of knowl-
edge about the meaning of those num-
bers.

INDUSTRY OVERHAUL

Qur industty must return to the
basics if we expect to return to finan-
cial stability and to carry out our
fiduciary responsibility while still re-
maining profitable. To accomplish this,
we must stop and take a hard, con-
cerned look at our present position.

Losses and claims reed to be pains-
takingly, carefully and realistically
audited by exposure. We must adjust
our reserves and ascertain as accurate-
ly as possible the amount of our liabil-
ities. In light of our findings, under-
writing practices should be overhauled
0 as not to worsen our financial status.
We cannot renew or add new business
that has proven to be a financial
burden; if we do, rates must be ad-
justed to eliminate the burden so that
we may continue to write the coverage.

Underwriters should underwrite
only those lines which they have both
the experience and expertise to write
and leave the other products to those
who can underwrite and handle them
profitably. Checks and balances should
be employed and contracts with the
policyholder followed to the letter. The
insured should be paid only whart is
proper, reasonable and required.

Through their acnons, insurers
should make the consumer aware that
no free lunches or blank checks are
available, and that costs are going to
Ee monitored and verified. It is the con-
sumer’s responsibility to produce
verification and proof of costs. Con-
sumers also should be aware that in-
surers are people dealing one-on-one
with the persons with whom they have
contracts, whether they are written
contracts or the liability imposed by
laws.

80

Studies indicate that checks and
balances, verification and establish-
ment of proof of damages do not re-
duce proper and reasonable costs.
These safeguards only establish the
reasonableness, appropriateness and
propriety of the costs, while reducing
substantially those costs that are not
justified. It has been demonstrated that
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n
our litigious
world, we have
come to live with
high judgments.

remote handling is not as cost effective
as personal contact. Even though the
cost of remote handling is far less, in
most instances this is completely offset
by the reducrion in loss and claims
costs as presented and paid without
checks, balances and personal inter-
face.

Studies using a controlled mix of
losses and claims, batched and dis-
tributed to inside adjusters, revealed
some interesting results. Some adjusters
were just assigned to make a personal
contact, and some were to make a per-
sonal contact that included an inspec-
tion, verification and proof of damages.

Using the results obrained by the
inside adjuster and a loss or claim of
$1000 or more as a base, it was discov-
ered that a personal conract, at a ser-
vice cost of approximately $100, re-
sulted in a reduction in the claim of
$100 to $200. When inspection verifica-
tion and proof of damages also were re-
quired, for each $100 of service costs
a reduction in loss or claims of $200 to
$300 was achieved. Further, in matters
involving $5000 or more, the percent-
age of reduction in loss and claim costs,
for proportionally the same amount of
service, was even higher than the
amount presented in losses or claims.

The percentages were even more
dramatic in those cases involving
medical treatment, where all invoices
were audited, after the fact, for me-
chanical errors, accuracy, appropriate-
ness of treatment, causal connection to
injury claimed, necessity and reason-

ableness of cost. Where medical man-
agement was utilized and these costs
were monitored and agreed upon be-
fore they were incurred, results were
further improved.

REPEAT PERFORMANCES

These losses and claims were
straightforward and uncomplicated,
with little or no question of either
coverage or liability, but similar situa-
tions arise literally hundreds of thou-
sands of times every day. Can our in-
dustry really afford not to look at and
verify the costs claimed? In our litigious
world, we have come to live with high
judgments. What is even worse, we
condone the practice of paying out"
substantial amounts in questionable
cases to avoid litigation and the
possibility that, if the case is litigated,
undesirable precedents would be set.

All too often, these payments are
made because we do not have the in-
depth investigation to support our legal
premise for defense, or because the cost
to develop the investigation is too high.
Is it any wonder that our legal costs
have escalated when investigation is
conducted by deposition, discovery
proceedings, interrogatories, and pre-
trial arbitration and mediation tech-
niques?

Certainly the defense lawyers can-
not be faulted. They usually get in-
volved after the fact when they are
handed a summons and complaint and
a file that contains, at best, only
meager information. The lawyer's bill
encompasses work we should have done
ourselves.

AN ALARMING INCREASE

Our industry sweeps all of these ex-
amples under the carpet, with the ra-
tionale that the number of these cases
is low. Not so; look at the records. In-
cidents of litigation, like loss and ex-
pense ratios, are climbing at an alarm-
ing rate. So are the costs, to say
nothing of the price of either settle-
ment or a verdict.

No substitute is known for early at-
tention to these matters. One-on-one
contact, in-depth investigation, and
ongoing hard work are needed. Talented
career claims persons are still out there.
They know how and why to get the job
done and are eager to do an outstand-
ing job, but they must be consulted
and given the opportunity. Qur in-
dustry must start paying attention to
losses and claims. It is the only game
in town. The stakes are high, and we
are on a losing streak. a
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hile Murray Lawrence,
Lloyd’s senior deputy
chairman, was under-
lining the London mar-
ket’s growing concern over the effect
of U.S. liability claims at the Risk and
Insurance Management Society con-
ference in New Orleans, disclosure of
1982 results by individual syndicate

the ranks of Lloyd's members.
Attacking the U.S. legal system,
M. Lawrence told RIMS: “Unless we
take the opportunity this year to tack-
le the fundamental shortcomings that

tury it must be doubtful if there will
be a viable, solvent, commercial mar-
ket for some classes of business.”

He argued that underwriters enter
into contracts today with no concep-
tion of the conditions which will ap-
ply when their successors are obliged
to pay claims. The courts ignore the
environment and state of knowledge
when the policy is written or the in-
tentions of the parties involved..

In London, meanwhile, Merrett
Syndicates, one of the largest and
most respected underwriting agents in

_the Lloyd's marker, revealed that 2500

excess of $29 million. The losses arose
primarily through reinsurance con-
tracts covering liability business,
where claims have poured in for as-
bestosis, pollution and chemical seep-
age damage.
Elsewhere, members of a syndi-
. cate managed by interests of Willis
Faber could receive an interest-frce

DENZIL STUART of Stewart Wright-
son, London, contributes a regular col-
umn to Best’s Review.

groups was sending shivers through .

are all too apparent today, I venture °
to suggest that by the turn of the cen-
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for Lloyd’s

BY DENZIL STUART

loan to help pay losses of about L 20
million. Proposals for the “rescue”
were sent to 250 underwriting mem-
bers by Willis Faber and its underwrit-
ing agent, Spicer and White.

But the biggest Lloyd’s .shock,
after weeks of rumblings, came with
the revelation that losses on syndi-

he
extra losses mean
that about 1500
members of Lloyd’s
have until the end
of July to find
- L 60 million.

cates managed by the former PCW
Underwriting Agency have reached
the staggering figure of almost S124
million. Underwriting results have
piled on the agony for .nembers
following the huge losses already
disclosed as a result of deliberace
premium diversion.

It is the biggest loss ever incurred
by a group of Lloyd's underwriting
syndicates, and it has persuaded the
broking group Minet—which owned
PCW—to announce that Richard Beck-
ett Underwriting Agencics, which was
formed as its successor, will be closed
by the end of the year. The underwrit-

Claims—A Body Blow

ing losses arose from nonmarine busi-
ness in areas such as products liabili-
ty, pollution and medical malpractice
in the U.S. The extra losses mean that
about 1500 members of Lloyd’s have
until the end of July to find L 60 mil-
lion.

While this unbappy situation was
unfolding, lan Davison, Lloyd's chief
executive, was blaming “poor ac-
counting practices and inadequate
audits,” in a tax climate that en-
courages secret deals, for contributing
to market scandals. He said account-
ing reforms should mean that if things
go wrong at Lloyd’s, the auditors will
have strict duties and powers to act
if necessary. Mr. Davison also stated
that the total absence of prosecution
of any apparent cases of fraud in the
Lloyd’s market in recent years is a
“marter of disgrace.”

““‘Grandiose’’ Merger Plan
May Unite Two Brokers

In the midst of all the Lloyd’s dra-
mas, which have continued to domi-
nate all other insurance matters here,
came the announcement that Sedg-
wick and Fred S. James, currently the
world’s fifth and sixth largest brokers,
respectively, are to merge. The deal
could make Sedgwick the world’s sec-
ond largest broker, with 12,000 staff
members 2ind revenues of more than
1L 600 million. Transamerica Corp.,
which owns Fred S. James, will ac-
quire a major stake in the Sedgwick
group of 29% of the voting shares and
39% of the equity. If all goes well, the
merger will be completed by the end
of November. In addition to James,
Sedgwick also will acquire Wigham
Pol:md Lloyd’s brokers, the Tomcn-

CONTINUED ON PAGE 57
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Centified Public AcSountants

Executive Offices: 1845 Walnut Sireet,

Philadelphia, PA 19103

Alaska
Anchorage
907-276-5811

Arizona
Phoenix
602-252-0920
Tucson
602-790-2255

California
Costa Mesa
714-556-4244
Los Angeles
213-381-5393
Mountain View
415-041-3537
San Diego
619-236-1188
San Francisco
415-983-0110

Colorado
Denver
303-585-4000

Connecticut
Bridgeport
203-333-5133
District of
Columbia
Washington
202-463-0700
Rockville
301-468-0888

Florida

Coral Gables
305-442-2000
Fort Lauderdale
305-564-4366
Orlando
305-843-9240
Tampa ’
813-228-7555
West Palm Beach
305-689-6600

Georgia
Atlanta
404-581-0100
HEmdis
Catbondale
618-457-8158
Chicago
312-648-0555
Springfield
217-544-8955

Indiana
Indianapolis
© 317-631-0700

Massachusetts
Boston
617-742-6100

215-299-1600

Michigan
Southfield
313-354-6000

Minnesota
Minneapolis
612-332-5500

Missouri
Kansas City
816-221-6500
St. Louis
314-421-1710

Nevada
Las Vegas
702-737-5533

New Jersey
East Brunswick
201-257-6000

New York
Melville
516-694-0530

New York City
212-980-3100

North Carolina
Charlotte
704-377-0220
Ohio

Cleveland
216-696-4770

Columbus
614-221-9494
Warren
216-856-2134

Oregon
Portland -
503-221-0141

Pennsylvania
Harrisburg
T7-761-7171
Philadelphia
215-299-1700
Wilkes-Barre
717-822-1174

Puerto Rico
Hato Rey
809-765-5580

Rhode Island
Providence
401-421-4800

Texas

Dallas
214-754-7100
Houston
713-658-1071

Washington
Seattle
206-621-1900

STUART—FROM PAGE 54 *

son group of Canada, and John F.
Sullivan Corp., the second largest
reinsurance broker in the U.S,

Both sides welcome the proposed
deal, and Transamerica, which ac-
quired James in 1982, may be looking
at the new grouping to market some
of its life products.

The influential Financial Times,
which thinks the merger will put pres-
sure on other London brokers that
have not formed a close link with an
American partner and could possibly
stimulate further mergers, commented:
“Off and on, Sedgwick has been in-
volved in the most grandiose of insur-
ance broking merger plans ever since
the formation of megabrokers became
fashionable. Indeed, its heroic attempr
to cut through international taxation
differences and ger spliced to Alex-
ander and Alexander was one of the
first and largest deals—though one of
the first to founder.

“This time round,” the Times con-
tinued, “just as Alexander and Alex-
ander seems to be going through a
rough patch in its engagement to Reed
Stenhouse, with talk of financial shore-
comings on both sides, it is to be
hoped that Sedgwick has at last pulled
off the U.S. merger it has been look-
ing for.”

Opportunities Ahead for
Specialist Broking Groups

The underpricing of insurance
cover during the last six years may
lead to a weakening of certain insur-
ance carriers, and the collection of
claims may become difficult, with ca-
pacity becoming an additional prob-
lem.

David Rowland, chairman of
Stewart Wrightson, made this predic-
tion in his annual statement to
stockholders, but he nevertheless
added that he senses opporrunities
ahead for specialist broking groups as
market problems multiply, capacity re-
duces and premium rates increase.

Examining recent developments
in the marker, Mr. Rowland remarked
that last year was a turning point after
the decline in premium rating levels
which began in 1978. “Towards the
end of the year there were substantial
increases in premium rates in almost
every class of nonmarine business,”
he stated. “The marker for ‘hard to
place’ North American risks in the
U.S. disappeared almost overnight

and business has returned to London,
often at substantially higher premium
rates.”

~ Mr. Rowland wenrt on to discuss
the position of Stewart Wrightson fol-
lowing the disposal in 1984 of the
group’s last non-insurance trading in-
terests which completed a reorganisa-
tion programme that was started some
six years carlier. He explained,
“Stewart Wrightson has striven to
become a market leader for certain
complex areas which offer real pros-
pects of present profit and future
development—in aviation insurance
and reinsurance, in the wide range of
risks facing financial institutions, in
the movement of goods of high value,
in building and civil engineering, in
reinsurance, in the broking and
underwriting in the U.S. of excess and
surplus lines business, and in direct
rerail insurance in certain areas—but
even in these categories building on
defined specialities.”

For 1984, Stewarr Wrightson re-
vealed a pretax profit rise of 28.8%,
from L 10.74 million to L 13.83 mil-
lion. Earnings per share rose by 29%
and total dividends for 1984 increased
by 20%. Mr. Rowland predicts im-
proved trading conditions for the
group this year, and he is confident
that income will rise substancially
more than it has for some time.

Calvert Insurance, New York, and
Associated International Insurance, Los
Angeles, the group’s two main carriers
in North America, are doing bertter,
and Stewart Wrightson wants them to
remain flexible, moving in and out of
the market. Stewart Smith, the group’s
North American wholesale broking
arm, fared much berter in the last
quarter of 1984 than in the preceding
nine months, and with the U.S. mar-
ket rturning, prospects are much
brighter for the current year. The
group still is writing D&O cover in
the U.S., whereas many companies
have pulled our of this market.

Asbestos Claims Facility
Not Ideal for Reinsurers

A recommendation that rein-
surers should not give blanket ap-
proval to the new asbestos claims
facility in the United States but
should consider their contracts in-
dividually, was made by George Nim-
mo, chairman of the Reinsurance
Association of America, when he
spoke in the UK recently at an inter-
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sauona seminar arranged by the Re-
"insurance Offices” Association. Mr. Nim-
mo, who is also president of the Pru-
dential Reinsurance Co. in the u.s.,
said the facility would dramatically re-
duce the insurers’ claims-handling
costs burt increase the eventual liabil-
ities of reinsurers qrﬁ@{s in the 1970s.
Despite his ~Teservations, Mr.
Nimmo said he believes the facility is,
a step in the right direction. The U.S.
legal system cannot efficiently handle
a mass action, such as the asbestos dis-
ease claims, and therefore it is essen-
tial to find a fair and nonlitigious way
of compensating sufferers, he said.

He noted that many asbestos pro-
ducers and their insurers signed the
Wellington Agreement to set up the
facility, which would give sufferers a
way of presenting their claims to
manufacturers without going to court.
- Those involved feel the claimants will
receive speedier payments, and legal
costs will be cut sharply, he acknowl-
edged.

Mr. Nimmo said the insurers ne-
gotiated with producers without any
official involvement from reinsurers.
By agreeing to the widest possible
form of cover in terms of the numbers
of policies which can respond, they in-
creased the exposure of reinsurers on
risk in the latest years.

Another speaker warned that
brokers may face a tough time plac-
ing traditional types of business next
year because improvements this year
were negligible. Harley Patrick, gen-

eral manager of the Tokio Re, ad-
mitted that certain covers have be-
come almost unplaceable, and con-
tracts involving liability risks in the
U.S., for example, have secn sharp
premium increases. But this is not
generally the case where insurers were
writing a proportion of a direct in-
surer’s whole account or fire or acci-
dent business. “A lot of this business
is underrated and should have im-
proved for 1985, let alone the future,”
Mr. Patrick remarked.

A speaker from the world’s largest

professional reinsurer, the Munich Re,
urged his colleagues to take strong
measures to ensure that they do not
suffer more severely than the insurers
who give them business. Dr. Ernst
Hosp, senior executive manager, told
the meeting attendees thar he is look-
ing particularly at the future of pro-
portional business where the reinsurer
took all or part of the insurer’s ac-
count for the same proportion of the
premium, less a commission to the di-
rect company. He called for a reduc-
tion in this commission—if necessary
to a level below the original costs.
. Beyond this, Dr. Hosp said, new
measures also are necessary to give the
reinsurer sufficiently high premiums
for the risk being undertaken. These
included:

* Introducrion of deductibles be-
tween direct insurer and reinsurer.

® Agreement that the reinsurer
can ask for higher premium rates than
the direct insurer charges—described

Automation is only a part of the solution...

The skillful interface of aufomdted systems with people,
: all performing productively, will make
the difference in the 80’s —

et
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Management Consultants

90 Hopemcadow Street, Simsbury, Conn., 06070 (203) 658-1941
4317 Willow Lane, Dallas, Texas 75234 (213) 960-1961

" the competitive
difference.

Talk to us -- we can help

Robert E. Nolan Company

An ACME Firm

as rated surplus treaties.

* Introduction of claims par-
ticipation or loss-sharing clauses.

Dr. Hosp predicted that in
primary markets the fierce rate com-
‘petition will continue in the long term
with more or less inadequate premi-
ums, particularly in industrial lines.
However, a future still exists for pro-
portional reinsurance.

Leonard Marden, deputy chairman
of Golding Stewart Wrightson, rein-
surance brokers, recommended the
use of arbitration in preference to
litigation. In the wake of the enor-
mous losses experienced in the last few
years—together with an overall dete-
rioration in the experience of all
classes of business—it is not surprising,
Mr. Marden said, that some compa-
nies have huge technical and under-
writing losses and inadequate reserves.

. This has led to withdrawals from the

international market—all features of
a breakdown in discipline and lack of
any business standards, he noted.
Hence disputes occurred, in many
cases, arising from a breach of what
is the cornerstone of the reinsurance
business—uberrimae fidei. :

Mr. Marden also said: “Any par-
ty to a contract knowing that the con-
ditions cannort be fulfilled is guilty of
unethical conduct. It matters not
whether such inability is caused by
government intervention or sheer in-
efficiency. It is a contracrual obligation
and both parties must rely on the ful-
fillment of the terms of the contract
in all respects.

“The increase in the number of
disputes that we now see,” he added,
“is, to my mind, evidence of a lack of
expertise and the apparent inability to
understand the inevitable results of
conscious decisions. This applies to al-
most every aspect of our business.”
Mr. Marden said he is convinced that
many disputes can be resolved satis-
factorily without recourse to law.

P&T Clubs Voice Optimism
Despite Shipping Recession

Several of the larger P&I clubs—
following the mutuals’ incursions in-
to the London and New York hull in-
surance markets—have added their
views ro the debare about the effect
of the shrinking world flect. “Clearly
the shipping recession is of great con-
cern to us all, but it does not of itsclf
weaken P&I clubs,” said the long-

CONTINUED ON PAGE 81
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established Gard club of Norway.
Gard argued that at the beginning of
the latest policy year (February), it was
probably in a stronger position than
ever before, with a good rerémion in-
vestments building reserves ‘to a
record—but not excessive—level.
Entered tonnage has increased
steadily in the past few years, and the
latest renewal season brought in an
additional one million tons gross. Last
year Gard created a legal department
to ensure that it has the necessary ex-
pertise to deal with the increasing
number of laws affecting shipping.
Its final argument for the continu-
ing strength of the P&I clubs within
the International Group, headquar-
tered in London, is the pooling system
and massive commercial reinsurance
that covers each club up to $762
million for any one claim. The clubs,
generally speaking, are making
themselves heard more than ever, and
their aggressive stance on hull rates t©©
capture more fleets continues to worry
the traditional market.

Brief Intelligence

Insurance brokers are among
those professionals being hit by heavy
increases in rates for professional lia-
bility cover. Lloyd’s brokers are sub-
ject to stringent requirements, with a
minimum of L2 million and a max-
imum of L 20 million, but larger bro-
kers often buy more cover. A key fac-
tor behind the increases has been the
UK government's suit against accoun-
cants Arthur Andersen, claiming $270
million for negligence in failing to
detect and disclose misconduct in the
operation of the De Lorean sportscar
company. Since November, the mar-
ket has applied a 10% coinsurance for
fraud and dishonesty 1o E&O cover
of Lloyd’s broker. Rate increases have
varied, with some companies paying
more than 100%....In another regu-

el - - - .
latory move, Llovd’s %, tightening up .

its rales for binders whereby an under-
writer authorizes a broker or an agent
to accept business on his behalf. New
draft rules will require the registration
of individual binding authorities
through Lloyd's Policy Signing Office
and approval by Lloyd's of the peo-
ple who hold them....Guardian Roval
Exchange, one of Britain’s major com-
posite insurers, is planning to pur-
chase Talbor Rird and Co., the U.S.

subsidiary of Armco....Austrian In-

surance & Reinsurance Services, Lon-
don, is a new joint venture between
Interrisk, Vienna, and Nasco Insur-
ance Brokers, London, Lloyd's bro-
kers. The new company will provide
an international service to Austrian
exporters while creating the oppor-
tunity for direct access to the London
market for the Austrian insirance sec-
tor....St. Paul Fire and Marine Insur-
ance Co. obtained approval to change
the name of its UK subsidiary to St.
Paul Fire and Marine Insurance Co.

(UK). The subsidiary will underwrite

a London market account through
Oberon Underwriters Led., part of the
English & American Insurance Group.
The paid-up capital will be increased
to LI0 million by the end of
1985....Legal Decisions 1984 was pub-
lished by the UK P&I Club and the
UK Defence Club, both managed by
Thos. R. Miller & Son, Bermuda.
This 94-page booklet covers legal cases
and matters affecting cargo claims,
personal injuries in the U.S., time and
voyage charters, wreck liabilities in
the U.S. and arbitration. 0
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Ohio Farmers Insurance Co.
Westfield Insurance Co.  Westfield National Insurance Co.
Waestfield Life Insurance Co.

Westfield Center, Ohio 44251
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Insurers must recognize that today’s medical
liability crisis is not someone else’s concern. The
industry’s interest is entwined in the solvency problems

of the JUAs and medical malpractice carriers.

\

o~

- The Secon

ew issues in medi-
cine have gener-
ated as much con-
cern among phy-
sicians, exacted

. al and financial
tolls from them, or threatened to un-
dermine the practice of high-quality
medicine as greatly as professional
liability.” This statement by the Amer-
ican Medical Association’s Special
Task Force on Professional Liability
and Insurance could have been made
in 1975. It was not. It was released in
February 1985.

The “crisis” in medical liabilicy is
again afflicting the medical profession
and the public it serves. Most physi-
cians reportedly are practicing defen-

sive medicine primarily to protect 1

themnselves against lawsuits, and some
are withdrawing from certain special-
ties because of the high incidence of

=" ftifigation by patients. As a result of

-these actions and the liability explosion
cited by the AMA, the public is bear-
ing an increasing financial burden
through medical fees inflated by pro-
fessional liability insurance costs, and
the financial stress for medical malprac-
tice insurance writers has been widely
reported.

Bur, you say, your insurance com-

FRANKLIN W. NUTTER is president

of the Alliance of American Insirers.

w V(85 TEl L XX

such high person-

Time Arou

BY FRANKLIN W. NUTTER

pany stopped writing malpractice in-
surance 10 years ago, and the light is

- finally at the end of the tunnel for med-

ical malpractice claims remaining from
the period prior to your withdrawal.
The present medical liability insurance
“crisis” belongs, you say, to the 20
multi-line writers and approximately 50
specialty companies writing this cover-
age today. .

Unfortunately, your conclusion is
wrong. The reason: your company still
is exposed through assessments by joint
underwriting associations and state guar-
anty fund laws. Althcugh designed to
temporarily relieve the availability prob-
lems of the 1970s, JUAs and the earlier
state guaranty fund laws are still on the
books and will respond to the solven-
cy problems of today’s medical mal-
practice writers. Regrettably, tort re-
form efforts in the intervening years
have been insufficient to bring needed
stability to the tort system that fuels to-
day’s liability problem.

The medical malpractice crisis ot
the mid-1970s evoked an intei.se and
highly coordinated effort by physicians
and insurers to deal with the afford-
ability and availability problems of the
period. To replace the capacity that
was lost as commercial insurers with-
drew from the market, new sources of
coverage were developed. In 17 states,
legislators created JUAs to provide pro-
fessional liability coverage. This interim
solution assisted physicians and hospi-

tals where traditional markets had
evaporated. In other states, such as
Maryland, New York and California
(and later in 24 more states), physicians
joined together to create their own
companies for professional liability pro-
tection. .

Changes in common law doctrines
on negligence and standards of care
contributed significantly to the rapid
growth of medical malpractice claims
in the early 1970s, prompting physician
and insurer-sponsored reform cam-
paigns. In 1973-1975, the rush to enact

medical malpractice tort reform legisla- .

tion swept the country, leaving only
the District of Columbia and the state
of West Virginia untouched. By the
time this movement had passed, 86%
of the states had enacted three or more
medical malpractice tort reform mea-
sures, and 28% had passed seven or
more.

These new alternative markets and
legislative initiatives dealt successfully
with the existing availability problem.
By 1978, z2pproximately 150,000 physi-
cians (roughly one-third of those prac-
ticing) were buying medical malpractice
coverage from physician-financed, med-
ical socicty-related mutuals. JUAs
covered another large group of health
care providers, especially in the heavi-
ly populated Northeast, and a small
number of commercial carriers contin-
ued to compete actively for business.

CONTINUED ON PAGE 26
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" NUTTER—FROM PAGE 22
The initiatives of this period also had
a salurary effect on claims frequency,
although state-by-state experience was
highly erratic.

Nevertheless, 856 success achieved
in curbing claims frequency did not
carry over to claim severity. Between
1975 and 1978, median severity per
paid claim increased at an average an-
nual rate of roughly 30%, although the
experience was not uniform for all
states. During this same period, paid in-
demnirty totaled $876 million (of which
$330 million was paid during 1978),
and average awards increased from
$26,565 in 1975 to $45,187 in 1978, an
inflation-adjusted increase of 44%.

Publicity about the medical mal-
practice problem declined rapidly with
diminished claims frequency in the late
1970s, and the “claims made” policy

and intense price competition combined
to lower rates. Despite this, as early as
1979 some students of the problem
were warning that (1) the benefits of
tort reform legislation would be of
short duration as attorneys found ways
to work around the reforms and suc-
cessful constitutional challenges in-
creased; (2) the mechanisms designed
to provide affordable and available
coverage—]JUAs, doctors’ mutuals, pa-
tient compensation funds—would fall
victim to financial problems from the
combined effect of cash flow euphoria
(i.e., inadequate rates), inadequate re-
serving and renewed growth in claims
frequency and severity; and (3) the
result would be another medical mal-
practice crisis in the 1980s.

These predictions proved highly
accurate. The situation was exacer-
bated, however, by regulatory inertia

ol

i m"!;;

o3
T

b

i

or outright opposition to the sev. of
adequate rates redressing the severity
and emerging frequency trends. In
some competitive rating states, the ad-
verse loss experience of recent years has
been quickly translated into higher
medical malpractice rates. In other
states, however, the need for higher
rates has faced stiff regularory opposi-
tion and, in at least one instance, this
issue has become highly politicized.
Based on informarion frem the In-
surance Services Office 2nd a survey of
specialty insurers conducred by the Al-
liance, we can document at least 20 in-
stances when filings for an annual rate
increase for physicians, surgeons and
dentists were not approved by state reg-
ulators. In addition, in approximately
15 instances the regulators approved
annual increases that were less than the
rate requests submitted. Small devia-
tions from the requested zmounts would
not be particularly troublesome, burt
the information suggests that these dif-
ferences frequently have been 50% and
more. .
During the crisis of the mid-1970s,
17 states created medical malpractice
JUAS to address the immediate prob-
lems of insurance availability while
longer-term legislative responses were
being developed. For the most parr,
however, the JUAs have not disap-
peared and continue to be an impor-
rant source of coverage for large seg-
ments of the marker. In facr, as of the
end of 1983, only four JUAs had stopped
writing business (those in Maine, New
Jersey, Ohio and Tennessee) and only
one—Tennessee—was truly out of the
business (i.e., had no incurred losses).
Unfortunately, the JUAs also have faced
regulatory opposition to rate increases
reflecting their loss experience.

The trade-off for the insurance in-
dustry’s support for JUAs was an as-
surance of tort reform in the states. It
was reasoned that such reform, when
achieved, would allow the reestablish-
ment of a viable private marker for
medical professional lizbility insurance.
While tort reform efforts continue, the
results have been mised. In some
states, reforms have been significane,
and in others, the reforms have been
relarively minor administrative changes.

Legislation dealing with a wide
variety of medical malpractice issues
was introduced in 30 states in 1984.
New York and South Carolina passed
legislation authorizing the continued
operation of state JUAs. Medical mal-
practice study commissions were
created in Indiana and Virginia. The
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Virginia study will examine whether
there is an ongoing need for the state’s
tort reform laws enacted in 1976.

Amendments tQ patient compen-
sation fund acts wcfc‘p in Florida,
Hawaii, Indxana’Louxslana and Wis-
consin. In Hawaii, the. lcgtslatxon un-
caps recovery limits and requires man-
datory pamapatlon in the fund by all
health care providers. Changes in the
other states were confined to minor ad-
ministrative matters.

Legislation providing immunity
from liability for persons involved in
peer review:activities was passed in Ar- ©
izona, Georgia, Hawaii and Kansas. In
addition, Arizona passed measures re-
quiring reporting of medical malprac-
tice claims against pharmacists, podia-
trists and physical therapists. Finally,
both Hawaii and Wisconsin established
higher mandatory financial responsibil-
ity limits for physicians.

Still other states enacted basically
pro-plaintiff changes that will further
increase the frequency and severity of
medical malpractice claims. Oklahoma
legislation substituted a national stan-
dard of care for a community standard;
Nebraska made access to the courts
easier by allowing the plaintiff to waive
medical panel review and go directly to
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court; and California repealed its stat-
ute requiring plaintiffs to obtain a cer-
tificate of merit before filing a claim.

Three legislatures addressed limita-
tions on recoveries. Louisiana limited
awards to a $300,000 maximum but

provided for payment of unlimited
medical benefits. In Nebraska, the fixed
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he
limits on
recoveries appear
to be the most
significant reform
in reducing claim
severity.

cap was replaced by one that escalates
as the cost of living increases, while in
Kansas the stabilization fund capped
recoveries at a limit of $3 million per
award. The last substantive change oc-
curred in Rhode Island, where the ex-
isting statute of limitations was changed
from three years from the date of oc-
currence to one year following the date
of discovery.

The National Association of In-
surance Commissioners previously iden-
tified certain states with serious medical
malpractice problems. A review of
these states today indicates that those
that have “solved” the problem have
certain characreristics. Five states can
be singled out for their improvement:
Arizona, California, Missouri, Oregon
and Washington.

On the average, these states passed
and kepr in place slightly more tort re-
forms than did other states. Two of
them (40%) passed legislation limiting
plaintiffs’ recoveries. Although three
have “competitive rating” and two do
not, none is noted for having rate reg-
ulatory problems. Four of the five have
well-managed medical malpractice spe-
cialty writers with a significant market
share. In three states, the share is more
than 53% of the market. None of the
five has a medical malpractice JUA in
operation. Only one, Oregon, has a pa-
tient compensation fund. All have rel-
atively short statutes of limitation run-
ning from the date of discovery.

Eighteen “problem™ states can be

identified on the basis of an analysis of

data on adjusted statewide medical
malpractice pure loss ratios, along with
NAIC statewide operating ratios,
evidence on the existence of financial
problems in the JUAs and other avail-
able information. The significant fac-
tors vary from state to state; nonethe-
less, certain characteristics appear.

Fifty percent of the troubled states
have JUAs, many of which are finan-
cially distressed because they lack
underwriting prercgatives and, in some
important instances, because they have
had difficulty in obraining rate in-
creases. The proportion of these states
having patient compensation funds is
roughly the same as for the states that
improved.

In the states where specialty com-
panies operate, their market share is
quite high (48%). Four of these states,
however, have no specialty companies
writing any business. On the average,
these states have adopted fewer rtort
reforms than have other states. More
important, none has adopted the most
effective reform (recovery caps) and on-
ly three of the 18 have raken any ac-
tion modifying the collateral source
rule, which disallows evidence of com-
pensation received by the plaintiff from
other sources. A

Of the various tort reforms enacted
in the intervening 10 years, limits on
recoveries (typically “caps” on the
amounts recoverable for pain and suf-
fering or punitive damages) appear to
be thc most significant reform in reduc-
ing claim severity. Mandatory offsets |
for collateral sources also are statistical-
ly significant, although not as impor-
tant as limits on recoveries. Elimina-
tion of the plaintiff’s opportunity to
state an amount demanded in damage
(i.e., the ad damnum clause) has helped
reduce total claims cost.

Other tort reforms, such as hmxts
on contingency fees; voluntary or man-
datory pretrial screening panels to test
the merits of claims; use of binding ar-
bitration; restrictions on informed con-
sent requirements; restrictions on the
use of the res ipsa doctrine, which shifts
the burden of proof: and provisions for
periodic pavments of furure damages,
have a significant effect on statewide
malpractice experience, but not when
standing alone.

T'hc table accompanying this arti-
cle shows the number of states that
have enacted various tort reforms to
date. It is particularly noteworthy that

CONTINUED ON PAGE &9
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JTTER—FROM PAGE 28
the most effective reforms also have
generatéd  the most controversy.

In 1985, numerous state legisla-
tures introduced medical malpracrice
tort reform proposals. Afighg the most
significant are the following:

* Contingency fee limitations:
Arizona, Connecricur.

* Tightening statutes of limita-

ments; patient compensation funds to
pay excess awards; elimination of the
collateral source rule; and restriction
on contingent fees.

Medical liability is not yesterday's
insurance problem. Today’s insurance
company managers cannot turn their
backs on the current medical malprac-
tice problem or the tort reforms, rate
increases and solvency studies that con-
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STATUS OF MEDICAL MALPRACTICE
TORT REFORM ENACTMENTS

Number of States

Legislation Provisions Not Severable From an Act Repealed or

Provision Unconstitutionall  Provision

Tort Reform Enacted Intact Found Unconstitutional Sunset
Ad Damrum Clauss 33 32 1 0
Statutory Prov.—Arbitration 13 11 [0} 2
Collateral Source Rule 19 14 4 2
Contingency Fee Limits 24 20 2 2
Informed Consent . 28 27 1 0
Screening Panels 30 2 S 3
Periodic Payments 17 15 2 0
Res Ipsa Loguiter Prohibited 12 10 ° 2 0
Locality Rule Statute 21 19 2 0
Statute of Limitations 44 40 4 ]
Recovery Limits 17 10 7 0

tions: Arizona, Massachusetts, New
Jersey, Virginia.

* Caps on recoveries: Connecti-
cut, Kansas, Maryland, Missouri, New
York, South Dakora.

¢ Penalries for filing frivolous ac-
tions: Connecticut, New Jersey, New
York.

® Permitting introduction of col-

"lateral sources: Connecticut, Kansas,
Massachusetts, Missouri, North Dako-
ta, Tennessee, Utah.

* Increased burden of proof: Flor-
ida. . .

* Creating or strengthening arbi-
tration or review panel provisions:
Hawaii,/Indiana, Oregon, Utah.

¢ _Certificate of merit require-
ments: New Jersey, Utah.

Also notable for 1985 is the AMA’s
action plan which, among other sug-
gestions, calls for “refinements on the
method of awarding damages” through
federal legislation providing monetary
incentives for state reforms. Those in-
clude limits on pain and suffering
awards; elimination of punitive dam-
ages; itemization of jury verdicts for
medical expense, lost earnings and
noneconomic awards; structured settle-
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stitute solutions to the new “crisis.”
The industry’s interest is entwined in
the solvency problems of the JUAs and
medical malpractice carriers.

Most JUA laws provide for a “pre-
mium contingency assessment” when
the association experiences a deficit
from losses arising in a fiscal year. Un-
der this provision, each policyholder
for that fiscal year must pay the JUA
an assessment based on some set
percentage of the policyholder’s annual
JUA premium. Most laws require any
deficit remaining after maximum. col-
lection of the assessment to be
recovered from the member insurers
participating.in the plan.

‘Unfortunately, these same laws gen-
erally require companies writing any
casualty insurance or specified lines of
insurance to become members of the
state JUA as a condition of their au-
thority to write insurance in the state—
whether or not they write medical pro-
fessional liability insurance. In most in-
stances, a member insurer must pay a
deficit assessment based on the propor-
tion that its net direct premiums for all
lines written during the preceding cal-
endar year bears to the aggregate net

direct premium written in the state by
all members of the JUA.

In addition, all state guaranty fund
laws cover duly licensed medical mal-
practice specialty writers. Thus, guar-
ancty fund assessments for a licensed
malpractice writer in liquidation are
made against other licensed compa-
nies—again without regard to whether
those companies write professional li-
ability insurance.

I am not suggesting that all JUAs
or all medical malpractice carriers suf-
fer severe financial problems that may
expose insurers to these assessments.
However, published financial results
and reports of rate hearings and filings
lead to concern, and certain actions
should be taken.

To make permanent improvements
in the medical liability system, it is

* most important that all parties support

tort reforms. By supporting medical so-
ciety reform efforts, insurers can help
develop coalitions promoting broad-
based tort reform. To improve JUAs,
insurer members should recognize their
Own assessment exposure, vigorously
appeal rate denials and reductions of
necessary increases and demand time-
ly financial data from the JUA.

Other recommended measures in-
clude the following: ’

*® Insurers and industry organiza-
tions should promote coordination and
uniformity of JUA operations.

® The NAIC and domestic regu-
lators should (1) institute adequate
financial oversight and examination of
JUASs as well as medical specialty in-
surers, and (2) authorize adequate rates
for all such providers.

® Where necessary, JUA legisla-
tion should be amended (1) to provide
for a surcharge on health care pro-
viders to fully fund JUA deficits, (2)
clarify that JUAs are not covered by
guaranty fund laws, and (3) create a
stabilization reserve to mitigate wide
swings in JUA performance.

® The insurance industry should
reassess current statutes which include
highly volatile insurance written by
single-line writers such as medical lia-
bility specialty carriers.

As was true in the 1970s, the cur-
rent medical malpractice crisis does, not
exist in all states. Where the problem
has resurfaced, however, and where it
is developing, the crisis is equally in-
tense. This time the solutions must be
permanent, not holding actions. Bur,
most important, all insurers must rec-
ognize thar the crisis is theirs; it is not
someone else’s problem. a
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Moves towards a long-awaited
freer insurance marker in Europc are |
gathering momentum as the UK puts
pressure on the European Economic
Community to encourage an overall
free market in services, throughout the
community. In the UK, the service in-
dustries are growing fast and now rep-
resent more than 50% of our gross
domestic product and more than 60%
of our employment; hence, a sound
framework for free trade in services is
needed to safeguard all the interests in-
volved, especially those of the private
consumer.

London always has been a relative-
ly free market for insurance and finds
it frustrating to sce the existing EEC
directives on freedom for intermedi-
aries and freedom of establishment for
life and non-life business openly flouted
by some of its European partners. In
October, the European community’s
Court of Justice is to study the failure
of some EEC members to fully imple-
ment these directives. In particular, the
currenggeoulations in Germany, Ire-
land, Denmark and France are to be
examined.’ These countries put forward
the case that their tightly controlled in-
surance markets should be preserved to

safeguard the consumer. Within the
London market there is a real fear that

KAILIN TUAN, professor, Department
of Insurance and Risk, School of Business
Administration, Temple Uniuersity, serves
as the advisor cduor of *World Insurance
Forum.”
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the stability of other European insur-
ance markets could be undermined if
full freedom of service is implemented;

it comes just when world insurance

markets are succeeding in reversing the
recent decade’s downward spu-al of pre-
mium rates.

To date, the most liberalised in-
surance markets (the British and the

Dutch) have been the most vocal in’
seeking freedom of services. They argue.

that countries that object to this free-
dom are doing so to prevent business
from flowing our of their domestic mar-
kets to other competitors.

Logically, freedom of trade must.

come, but it is perhaps all too easy for
established free-trade markets to over-
look the enormous differences that ex-
ist among the EEC partners in contract
law, taxation and supervisory controls,
not to mention culture. Harmonisation
must precede or at least accompany
freedom of trade, it has been argued,
but, if anything, the development
within continental mainland countries
has moved in the opposite direction,
except in isolated circumstances.

In 1986 there are to be two EEC
presidencies with liberal views on
freedom of services—in the Nether-
lands and the UK. The British Insurers
European Committee regards liberali-
sation of insurance throughout the
EEC and the world as one of its prin-
cipal objectives. Government appears
to support this view, and it therefore
is expected that the UK will press at
least for final agreement on the services
directives.

On a wider scale, the UK in-
surance industry increasingly is con-
cerned about the inequality of treat-
ment that exists, to its detriment, in
other markets. The UK domestic
market is open to all insurers, both
within and outside of the EEC, that are
able to compete not only for the in-
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digenous business but also for the large
amount of international business com-
ing to the London market. Even total-
ly nationalised or otherwise protected
markets may be free to compete in the
London market. While the UK does
not seek reciprocity, it does not wish
to see any crosion of its terms of trade
in the possible future negoriations
within the General Agreement on
Tariffs and Trade (GATT) or within
the Organisation of Economic Co-
operation and Development (OECD).

With the inclusion of Spain and
Portugal within the EEC, half of the
OECD members will, in fact, belong
to the economic community. So the
more important forum for the London
market could be GATT, in the longer
term. Progress in the OECD is ex-
pected to occur over a fairly short span
of time, whereas it is likely to be slower,
but more fundamental, within GATT.

Since its formatxon in 1948, GATT
has not concerned itself with services
but has concentrated its work on re-
ductions in the restrictions to interna-
tional trade in goods. Following pres-
sure from the United States, it was
agreed in November 1982 that mem-
bers with an interest in services could
undertake local studies on trade in ser-
vices for submission to GATT. How-
ever, it was decided that the GATT
secretariat should in no way assist in
this work, in light of a lack of en-
thusiasm from some countries and op-
pusition from prominent developing
countrics.

Notwithstanding this disinterest,
many national studics were prepared,
including one from the UK published
last Junc. When GATT returned to
this subject last November, it did agree
to a compromise to proceed with ex-
amining freedom of services—but wich-
out commitment! Further meetines
take place later this year, and it scems

BEST'S REVIEW




A8

that activity within GATT now is suf-
ficient to generate a new tdund of
GATT negotiations in witich trade in
services may well be included. It is not
expected that anything will be resolved
within five or six years. Meanwhile, in-
surance industry barriers to the Lon-

don market will increase, markets wil] -

fragment, and higher retentions will
take place. New barriers are being
created by both developed and devel-
oping countries.

Improvements in freedom of trade
in goods clearly has led many countries
to look for other methods to improve
their balance of overseas trade. Curren-
cy spent abroad for insurance and rein-
surance has been identified as an area
where apparent savings can be made
through the imposition of restrictions
and the introduction of obstacles to the
free movement of undérwriting re-
serves. However, any increase in pro-
tectionism will be to the detriment of
everyone and will make the function-
ing of international insurance almost
impossible, just at a time when new
technologies and the ever-increasing
size of risks requires for agreement even
greater cooperation between insurers
and reinsurers worldwide.

MORE MEGABROKERS

Meanwhile, on the insurance bro-
ker front, London has seen gathering
momentum in the realignment of the
so-called megabrokers over the last.few
months. Before 1978, London insur-
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- ance brokers had exclusive access to
the Lloyd’s market to which so much
business was sent when insurance ca-
pacity contracted in the.U.S. in the
early 1970s. Since then American in-
surance brokers have managed to buy
in or merge with London firms, and
these U.S. groups now are switching
their business to the companies that
they now control in London. This in
turn is causing other British insurance
brokers to attempt to protect their own
businesses.

The latest round of engagements
and marriages is creating a polarisation
in the London market. The big brokers
are gertting bigger, the small brokers are
becoming relatively smaller and the
middle-sized firms are disappearing.
Many of the broking houses that so far
have not aligned themselves to U.S.
groups now will be seeking to merge
with other British groups or to link up
with a U.S. company. The face of the
London market is likely to change sub-
stantially in the coming year.

Stockholm
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DIANA W. WORMUTH
Skandia Insurance Co. Lid.

The early months of 1985 have
been dominated by speculatxon regard-
ing the effect of the new insurance
legislation that has partially deregulated
the industry. After a government
review lasting several years, the evolu-
tion of the insurance industry has been
reflected in the law.

In Sweden, a license to operate an
insurance ‘company ultimately is
granted by the government after other
bodies, such as the supervisory author-
ities, have expressed their opinions. A
license is issued for the individual lines
to be written. The proposed new opera-
tion also must have documented inten-
tions with regard to premium calcula-
tion and reserving practices.

Until now, applications for license
have been subjected to scrutiny in light

_ of the principles of need, solidity, equi-

ty, the policyholders’ influence on the
business and the principle of separa-
tion. (The latter, in practice, means that
no one carrier can write both life and
non-life business in the same company.)
The principle of need, which was abol-
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ished at the turn of the year, originally
was introduced in 1948 when the gov-
ernment considered the markerplace
overcrowded. Two years later, the prin-
ciple was extended to include foreign
carriers as well.

In the ensuing decades the market
has changed, and the number of Swed-
ish insurance companies has shrunk
from 1383 in 1930 to 337 in 1982,
reducing the need for protectionist
legislation. A few large companies ac-
count for more than 80% of the mar-
ket. At the end of 1984 only five in-
surance concerns.in Sweden (Ansvar,
Folksam, Skandia, Tryge-Hansa and
Vegete) offered all kinds of insurance
cover; other companies offered either
life assurance or selected non-life lines.

According to the new order, there
will be equal conditions for competi-
tion between Swedish and foreign car-
riers. When the authorities review an
application, they will have to deter-
mine whether or not the proposed
business would impede the develop-
ment of a healthy markert rather than,
as previously, requiring the new carrier
to prove that he would supply a hither-
to unavailable service.

This new criterion—the principle
of soundness—is a reflection of the
reality of today’s insurance marker. In
recent years the number of foreign
companies operating in Sweden has de-
creased, since it has been difficult for
them to make inroads at a reasonable
cost, a well-known dilemma for many
direct insurers operating outside their
own country. In the case of Sweden,
the figures are eloquent. In 1930 there
were 38 foreign carriers, while in 1954
there were only 15, of which one—
Winterthur—withdrew during the
year, having sold its portfolio to a new
locally held company, Victoria. The
premium income for foreign companies
accounts for only 2% of che marker.
The new legislation is not expected to
result in an influx of new capaciry.
Through their reinsurance operations,
foreign insurers already are acquainted
with the Swedish market so they know
its potential and limitations.

FURTHER LIBERALIZATION

The captive sector also has been
liberalized by the new legislation, and
itis likely new captives will be formed,
or current ones extendcd, although
some industry observers feel that the
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MEMORANDUM

TO: Special Committee on Medical Malpractice
FROM: Mary Torrence, Assistant Revisor of Statutes
RE: Recent Illinois, New York and Florida Medical

Malpractice Legislation

DATE: September 13, 1985

The following is a general summary of medical malpractice
legislation enacted this summer by Illinois (public act 84-7),
New York (chapter 294) and Florida (chapter 85-175).

TORT SYSTEM

Substantiation of Claim

Illinois and Florida require pretrial verification by a
health care provider that there are reasonable grounds for a
malpractice action. A finding of no reasonable grounds results in
assessment of attorney fees and costs against the plaintiff.

Cooling-off Period

Florida requires S0 days' notice prior to filing of a

medical malpractice suit to give time for investigation by the
defendant and an opportunity to settle or go to arbitration.

Screening Panels and Arbitration

Illinois requires that a screening panel be used. If parties
agree, the panel's decision is binding. Otherwise the decision of
the panel is not admissible at trial.

Florida provides for binding arbitration if the parties
agree or if the court orders it on motion of a party.

Pretrial Settlement Conference

Both New York and Florida require a pretrial settlement
conference to be held. In New York the trial judge conducts the
conference.
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Offers of Judgment

In Florida a defendant is assessed costs and attorney fees
if plaintiff's offer is refused and judgment is at least 25% more
than the offer. Likewise, the plaintiff 1is assessed fees and
costs 1if plaintiff refuses an offer and judgment is at least 25%
less than the offer.

Expert Witnesses

Illinois and Florida codify standards for expert witnesses.

Consent to Procedures

Florida has established a rebuttable presumption that there
is valid consent to medical procedures used. .

Collateral Source Rule

Illinois and New York provide for deduction from verdict of
all or part of benefits received from collateral sources.

Limits on Damages

Illinois allows no punitive damages.

Itemized Verdict

All three states require itemized verdicts, at least with
regard to present and future damages.

Periodic Payment of Judgment

All three states provide for periodic payment of any future
loss over a certain amount (Il1l. & N.Y., $250,000; Fla.,
$500,000). Periodic payments of judgments in these amounts are
either required in all cases or required on motion of a party.

Attorney Fees

Illinois 1limits attorney fees to certain percentages of the
amount recovered, decreasing as recovery increases. New York
similarly limits fees, but allows additional compensation on
approval of the court or, in the alternative, a flat percentage
with no additional compensation allowed. Florida limits fees to
certain percentages of the amount recovered, increasing as the
case progresses through the legal system.

Florida allows the court to review attorney fees at the
client's request and gives statutory gquidelines for determining
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illegality or excessiveness.

MALPRACTICE PREVENTION

Risk Management

New York and Florida require licensed health care facilities
to establish risk management programs that include review and
evaluation of malpractice incidents, reporting and maintenance of
records of those incidents and educational programs on prevention
of those incidents. Florida has created an advisory council to
establish a model risk management program and certify risk
managers.

Florida further requires disciplinary action by health care
facilities against staff found incompetent, impaired, negligent
or in noncompliance with the risk management program. , If the
facility fails to exercise due care in carrying out its duties
under the act, it may be held liable for injuries caused by its
failure. Florida requires facilities to make annual reports to
their licensing agencies, which reports must show all malpractice
claims and injuries of patients that occurred in the facility,
the names of staff involved and disciplinary action taken.

Florida is requiring health care providers to have five
hours of continuing education every three years in risk
management.

Licensure Sanctions

New York provides that disciplinary action in another state
is grounds for sanctions if the basis of the other state's action
would be professional misconduct in New York. Possible sanctions
include fines, educational requirements and public service
requirements.

Florida includes in its grounds for licensure sanctions
repeated malpractice (3 or more claims over $10,000 paid in
S-year period) or an incident of gross malpractice.

INSURANCE

Rating System

New York requires a merit rating plan for malpractice
insurance, based on a provider's malpractice experience.

Requirements to Obtain Insurance
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‘Florida provides that an insurer may require its insured to
be a member in good standing of a society of providers that.
maintains a review committee.

Condition of Licensure.

Florida provides that insurance is a condition of licensure
and a condition of holding staff privileges at facility.
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TO: Representative Joe Knopp, Chairman
Special Committee on Medical Malpractice

FROM: Representative Frank Buehler

SUBJECT: Oral report of attendance at sub-committee meetings from Citizens
' Committee for review of the Tort System.

Mr. Chairman, | would like to make this oral report in an effort to convey to you
and the Committee, my determination after attending two days of meetings of the
sub-committees of the Citizens Committee on Medical Malpractice. | attended three
meetings, the legal sub-committee meeeting, the insurance sub-committee meeting,
and the peer review sub-committee meeting. The screening panel sub-committee had
previously met and have made their final recommendations.

Throughout the two days of sub-committee meetings, | don’t think | heard anyone
suggest that there should be no changes made in the tort system. On the contrary,
everyone determined that there was a problem that needs to be and can be corrected.
If our citizenry is to expect health care in the future. | must state that | was pleased
with the effort made by the cornmittee members to make meaningful recommendations.

Very close attention should be paid to all of the recommendations made because
in several instances several of the committees agreed on the same recommendations
but did not put these recommendations in their report inasmuch as they were being
addressed and were asssigned different committees as a subject matter. The concept
of the Indiana Plan was favored by several of the sub-committees, so it would appear
to me that this plan has much merit..

The Healing Arts Board was closely examined by the peer review sub-committee,
and it is my opinion that a significant amount of change needs to be made in the functions
of this Board. It would seem that presently the board only functions well enough to
justify its existence. lron clad statutes should be provided to eliminate the offer of

. excuses for ineffectiveness.

One of the things that came to the attention of the sub-committee was that the
Healing Arts Board was presently licensing some doctors who had no insurance. The
explanation for this was that some physicians, even though they are no longer practicing--
are inactive, still want to maintain their license. This creates an area of risk in the
opinion of the committee, for they may be offering advice and consultation and adding
to the exposure. | would offer for your consideration that the make-up of these sub-
committees had equal numbers of people from the different interests, and inasmuch
as this takes place, | would assume that the recommendations coming from the sub-
committees would be a good cross-section of the citizenry and the interests of the state
of Kansas.
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'Representative Frank Buehler
Oral Report
Page Two

One of the things that was commented on several times, was that the very existence
of the Health Care Stabilization Fund has created a problem. Progress should be made,
in my opinion, toward a point in time when the Fund can be eliminated and carriage
be turned over to a private carrier. | am satisfied that this cannot be done at the present
time because, according to some of the testimony that | heard, the Fund presently has
a fourty-two million dollar deficit. They figure that as if the Fund were to be closed
out immediately, right now, and all claims pending were awarded, it would be forty-two
million dollars more awarded than the Fund is adequately financed for. With this in
mind, it would be inconcievable to eliminate the Fund at the present time.

| learned, and it was called to my attention particularly that | might want to make
a note of this, the premium for a health care provider does not change. individually,
except if he is in the J.U.A., whereby he gets two claims filed without rate increase.
If | remember right, the third claim, if twenty thousand dollars or more, the rate could
increase approximately twenty percent. | would like to have it noted that these figures
are not particularly accurate, but they are as | remember them as presented by Homer
Cowan, who chaired the Insurance sub-committee.

In addition to attending these sub-committees, | attended a week ago today on
September 6, a symposium sponsored by the American College of Surgeons and the
American Medical Society, held at Stormont-Vail Hospital. There were two other
members of our committee attending that symposium; Vice Chairman Senator Jack
Walker and Representative Tom Walker. In addition to we three from the Legislature
and from this committee, | think most of our staff were present for this symposium.
One of the things that was impressed upon me was that with this crisis, even necessary
vaccines that are in the discovery process are being laid aside for fear of litigation
similar to the litigation involved in the Dalcon Shield. With the research being done
and cures for cancer, AlDS, and other categories, it is rather fearful that if we do nothing,
on any level in the United States, the citizenry are going to be affected.

| feel fortunate to have been permitted to attend the sub-committee meetings.
| feel much more knowledgable in the subject that we are studying and | hope that as
time progresses in the next two months in meetings that | will be able to share with
you some of the things that | have learned.

You have, provided for you, copies of the recommendations that have come from
the four sub-committees. Along with that and the testimony that we hear, I am certain
that we will be able to make meaningful recommendations.

~ Frank
State Representative
113th District
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| COMMITTEE ASSIGNMENTS
VICE CHAIRMAN INSURANCE
MEMBER: FEDERAL AND STATE AFFAIRS
GOVERNMENTAL ORGANIZATION

DALE M. SPRAGUE
REPRESENTATIVE. SEVENTY-THIRD DISTRICT
MCPHERSON COUNTY
PO BOX 119
MCPHERSON. KANSAS 67460
13161241-7412

TOPEKA

HOUSE OF

S oom 1128 REPRESENTATIVES

TOPEKA. KANSAS 66612
t913) 296-7682

September 13, 1985

Chairman Joe Knopp

Interim Medical Malpractice Committee

State Capital Building

Topeka, KS 66612 -

Dear Chairman Knopp:

This transmittal letter summarizes and encloses reports of the four
sub-committees of the Citizens Committee for Review of the Tort System organized
by the Kansas Insurance Department, Fletcher Bell, Commissioner. These reports
were finalized on September 10 and 11, 1985 and will be rendered into a final report
of the entire Citizens Committee at it’s October, 1985 meeting.

These reports are attached and their major recommendations are summarized
hereinbelow.

INSURANCE SUBCOMMITTEE

1. Lower the cap on awards on the Health Care Stabilization Fund to $1
million and place a cap upon amount of awards, favoring the Indiana Plan.

2. Maintain insurance company rate control within the jurisdiction of the
Kansas Insurance Department.

3. Adopt the Indiana Plan as the best and surrest way to reduce Kansas medical
malpractice rates.

4. Increase the support staff of the Health Care Stabilization Fund, including
a competent assistant, full time secretary and a file clerk.

5. Study a merit system for surcharges for the Health Care Stabilization
Fund, level the surcharges within the classifications of medical licensees, require
the Kansas Insurance Department to collect the surcharges directly.

6. Direct the Kansas Insurance Department to investigate the feasibility
of using a medical consultant in selected medical malpractice files handled by
the Funds.

7. Maintain the Health Care Stabilization Fund under responsibilities of the

Kansas Insurance Department.
7//,2 -3 / F<
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8. Once the Fund is adequately staffed, limit the use of outside attorneys
whenever possible. ’

9. Institute a study of the civil procedure notice requirements to the Fund,
requirements of primary carrier insurance companies for a surcharge to the Insurance
Department, establish a. legal residence for each medical licensee, reducing post--
judgement interest to prevent unnecessary financial drain upon the Fund, authority
to the Fund to establish an appeal bond and amend the Premium Finance Act to
allow installment payments of the surcharge.

10. Require mandatory information exchange between the Fund, JUA Board
of Governors and the Board of Healing Arts.

11. Study the meeting requirements of the ‘Board of Governors, decidiné
whether the meetings be public or private in regard to termination of a medical
provider from the Fund.

12. Clear up ambiguities between primary and excess in respect to termination
of health care providers.

13. Grant the Board of Governors more autonomous authority in respect
to Insurance Department handling and administration of the Fund. Make the
Commission of Insurance an ex officio member of the Board of Governors, the
Board to elect it’s own Chairman.

LEGAL SUBCOMMITTEE

1. Exclude tail insurance coverage of an inactive health care provider, defined
by Chapter 40 of Kansas Statutes, unless the health care provider has made surcharge
contributions to the Fund for five consecutive years.

2. Adopt the Indiana Plan,. including mandatory pre-trial screening, $500,000
cap on all damages, authority for structured settlements, abolition of punitive
damages and regulation of contingency fees.

3. Set post-judgment interest rates to the treasury bill rate.

4. Adopt recommendations two through nine of the Board of Healing Arts
in it’s letter to the Interim Medical Malpractice Committee dated July 8, 1985.

o o
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PEER REVIEW SUBCOMMITTEE

1. Empower the Board of Healing Arts to examine and copy documents,
recports or records relating to the practice of any licensee with the right of
subpoena. This recommendation includes records of peer review committees,
hospitals, Health Care Stabilization Fund, and insurance companies.

2. Establish a Board of Healing Arts subcommittee review committee system.

3. Increase Board of Healing Arts funding for investigators, hearing examiners,
support staff and equipment.

4. Revise reporting statutes regarding impaired physicians.

5. Grant immunity to persons reporting health care deficiencies to hospital
peer review committees or the Board of Healing Arts, within limitations.

6. Support medical risk management and quality assurance programs develop-
ment and continuation.

7. Prohibit licensure of a medical practioner without evidence of current
malpractice insurance, ‘ '

8. Require all hospital employees to report suspected below standard care
or unethical conduct to peer review committee with suspension of license for inten-
tional failure to report.

9. Require hospital officals, medical staff and peer review committees report
any evidence of incompetent conduct which may violate the Healing Arts Act.

10. Permit the Board of Healing Arts to order a licensee to complete further
education or training. -

11. Require hospitals and peer review committees to report all limitations
or relinquishments of staff privileges to the Board of Healing Arts.

SCREENING PANEL SUBCOMMITTEE

1. Review all laws governing professional malpractice.

2. Adopt a screening panel statute similar to the Indiana Plan, including
mandatory participation and place a cap on all damages except future medical
care and custodial care (unless there was a structured settlement approved by the
court).
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3. Mandatory participation in the screening panel program by all physicians
as a requirement to licensure in the state of Kansas.

4. Publish screening panel findings.

5. Increase annual education requirments and require special education for
physicians who have had findings of negligence assessed against them.

Respectfully submitted,

[ eI,

Dale M. Sprague
State Representative
District Seventy-Three

DMS:jc
Attachments: All Subcommittee Reports



TO: The Honorable John Anderson, Jr. -
Chairman

The Kansas Citizens Committee for Rev1ew of the Tort System

+

FROM: Homer H. Cowan, Jr.
Chajrman :
Insurance’ Subcommxttee ,

DATE: September 10, 1985,5' -.r:fﬂ"gif'f’:f"ﬂ.f,l;’:'-J}; N

SUBJECT: Final Report . L
{

Committee Members: -
Stephen M. Blaes * John dJ. Jurcyk

Virginia Bozich . - . © . DeeMann
Lynn Johnson Uy N

The above committee has met over a period of time and has made a diligent
effort to study various component parts of the insurance mechanism as 1t
relates to medical malpractice. This report will outline its f1nd1nqs
and will make certain recommendations. .

The Private Market? For all intent and purposes, the entire medical
malpractice market of Kansas is serviced by two companies:

"The St. Paul Compan1es ,”:*”::' ' -?‘:7'
Med1ca1 Protect1ve Insurance Company

There is a wide var1at1on of rates between these two compan1es
reasons for this variation are: » L

i{1) Medical Protective Insurance Company wr1tes R
: through their own salaried agents.

(2) The St. Paul Companies write through the = - = = z. .
Independent Agency System. » o ST

(3) Medical Protective Insurance Company is much
more selective.

(4) The St. Paul Companies write on a broad base.

(5) Medical Protect1ve Insurance Company.exc]udes some-.;" - : .1ﬁ,s:
, classes. A SRRt T ETiEeEl %% =7

(6) The St. Paul Companies write all classes. ' ;i_

/

R
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,uﬁance Subcommittee
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September 10, 1985
Page 2

With the lack of competition, the comm1ttee conc]uded the var1at1ons did
exist and were probably justifiable -- -and further, that so'long as‘the -
lack of competition existed, that the public had to rely upon the Kansas .
Insurance Department for proper regu'latmn._ A . RS

Recowmendat1ons for: Increasvng Compet1t1on. Lower “the cap on the
stabilization_fund and place a cap_upon: amount of awards. The Ind1ana )
Plan was favored because it had & proven tract record. Note: The =~ .: .7
committee did not study any plan, but was cognizant that 1imiting the _ R
amount of awards could be the on1y 1ncent1ve for other compan1es to wr1te PR
this line of 1nsurance. . SR

Committee D1scuss1on° ; ‘ _ L
A Cop own \-\Qa\m C.cv(z Skob Wize Wowva Funel 6(' LR 000 050 o
inskecd of «wesev\\- B3 000,000 = NOXE Y- 0 -

- e
RN .- e

A vremvwamazndalion o Vimi¥ awount oF YQ(oVe(j‘ -AVO'\":E."';'}.';.;“B"'_-?-

Committee Vote: _ _ ‘
~ For. Y - .;J._:MA }5;'u” - " Against- QT R
. SR T . 2
Minority Comments: -~ . - -u'~r:1<nfa~iff. e

N - Tl

L&-w\vx Tonwrson . Strowvia L QQOO,SQd \\Ml*‘ on* VQ_CNIQX\A ~_;
s Sbou\d bz_ o '\\cé'r) Yem;rt IR L

~

. P R . - L P
~ . ~ - : *. RN - . .

‘Homer H. Cowan, Jr. .L/‘

Cha1rman

R T oA L U SR e

W-

POTEEAR paedfav .

o e
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The JUA Operation:” (The Plan) An overview of the mechanics of The Plan

was disseminated to the committee as a whole.  This mechanism-is a “pass-
through" mechanism, on a no profit-no loss basis. It is a service mechanism °
to write the policies, collect the oremium, pay the claims and on an annual
basis pass through to the.stabilization fund any profits, or seek ~ -
reimbursement from The Fund, of any losses. R e

A1l monies collected belong to the medical profession. There is no e
private money involved. Monies are held in trust and invested until time .~ .
of dispersal. The Western, as servicing carrier, pays all claims with IR

The Board bf_Governors, who are responsible for The Pian, serve without~,f'
compensation. - ’

In respect to claims, The Fund is put on notice of any claim reserved
at $50,000 or more. The maximum 1imits of The Plan are 200/600. .-

. It was noted The Plan had an underwriting profit in the first two years

of operation.” Thereafter, it has operated at an underwriting loss. This

was explained that at the inception of claims made, it took 2.4 years for

any claim to mature. In the beginning, the premium level was about double
of present premium levels.

Today, with premiums of approximately $700,000, two claims could use up
the entire premium col1ec§ed.’ o o :

As a pass-through meéhanism, The Plan was not designed to show a prdfit{:‘ “
It can never show a profit because of the lack of broad base, and the 7

desire to depopulate. T BN I R

Committee Discussion:

-"“:?;::¥ ﬁ:{ i : :jjzzjéi;%:i;;_;i: -

Committee Vote:. :

Zop,

LT I

Minority Comments: o ‘ T
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i

(Minority Comments continued) _Nownwa

] : : . —

a /
, . /] .
Homer H. Cowan, }pﬂ S
Chairman

For the Minority

\s

"Rates: ‘After hearing lengthy discussion by the Kansas Insurance Bepartment
and a representative of The St. Paul .Companies, the committee feels that
the Kansas Insurance Department is“in‘the best position.to understand® .
rates and expressed confidence in_the ability.of the Kansas Insurance
Department... S S S S

Committee DiscusSiom: . i .l *ipe o onson T USRI CInienl

Committee Vote: ‘ )
~For. ‘& Against \
s

s o
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Minority Comments: Lumr\ Tokhmsow ndicated Tha¥ Yheve was-

—noT been_ _enovaia. e\nde\nce. *o . ver \-{-3.- W m‘ves_- vere.
___Ai)roQ:z.(- ond é\o‘\' Q-‘Ac.esS\\LQ. —r— ‘

Homer H. Cowan, Jy/
Chairman

Loss Ratios: The St. Paul Companies testified that they made money in
Kansas in 1978, 1979 and 1980, but have sustained losses ever since. .
With the present loss ratio of 165%, Medical Protective Insurance Company
indicates substantial losses. for the same periods. - The Kansas Insurance
Department advised Medical Protective Insurance Company had a‘new ™. %! E
substantial rate -increase before the Department at the present tir t1me When”
asked if the new f111ng was Just1f1ed and supported by data, the Department
responded "Yes". . -.w ‘ Pt

It was 1nterest1ng to note that The St. Paul Compan1es does 1nc1ude . e
1nvestment income 1in their rate filings. - ‘ , e s

The comm1ttee d1d not find any ‘evidence that present rates were
art1f1c1a11y high.

Comm1ttee Discussion:

|
|

BT
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e i

Committee Vote:

For H ~ Against . L

Minority Comments: Lq-nv{ Townsownn st *Fe.,e.'\sv add\-’no‘\a\
— eidence _\s. . nEeded e -

s
—
-,
.
i
- )
-~
=
-
2

Homer H. Cowan, Jr. -
Chairman

[

— =

ZBr & Minority
/

e Rate Making:™ A lengthy discussion was had 1nv01v1ng rate maklnq and j&ﬂ;- R
investment income.. “While The St.. Paul Companies include investment income, -
Medical Protective Insurance Company does not. . However, ‘it was exp]a1ned
that whenever there are underwriting losses, companies used investment -
income in rate, making whether they wanted to or not. If the loss ratio

is 115%, then the’ company has used up all premiums co]Tected and 15% of
their investment’ 1ncome and/or surplus. .

The capacity to write insurance at all is based upon. surplus. With-
limited surplus, a company would not be permitted to write any new risks.

The committee felt the Kansas Insuradnce Department was in the best
position to review the mechanics of rate making and make recommendations
The committee did not detect any precise area to make recommendations.

_4Comm1ttee D1scusszun'*""ﬂf’-* R O S DOt S A

R e N —.,-" =3
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(Committee Discussion continued)

Committee Vote:

For 4 . Against |

Minority Comments:

Luanin :_hnsgn_‘s_\i_m__e__w_c_ss__-mg_d@_w ake. _evidewnce

<uooc\('\' wis conelusion ,

e | et 7;
yd

. Homer H. Cowan, dJr.
Chairman

Rate Compar1son5‘" A rate comparison presented by The St Paul Compan1es
_ver1f1ed the rates for a neurosurgeon are as fo1lows ' :

Kansas 25,368.00
Nebraksa 15,413.00 .
Indiana 18,000.00

(does not include claim surcharge nor stab1112at10n fund '

surcharge)

The committee noted that both Nebraska and Indiana had “"caps" on awards.

Recommendation:.:That_Kansas adopt.the Indiana Plan .as_the.best:and T L SR
surest.way-toxedace -Kansas-ratess . ‘Adain - this committee” did‘md‘!i"ﬁfﬁy ~; Tl

" any other plan,“but noted the Indiana Plan had a ten year track record

The committee did not feel that now was the time for Kansas to ' xger1ment
with new innovations.

/

et g
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Commi' ttee Discussion:

TkLs Oemm\ﬁee.__c\an_(—\_ggl That ts rewmmenc\a\ncn “was hb'\‘

V\ecesso\m\\« Ne . Twdlevea Plan._ as’ iF  exisds .- hui

‘ X < waay b 3
by o, comwiitee, ek shudie

i
——— > — -
———————e

Q
s issSue.,

e o e 0 e e o e————

Committee Vote:

For ! : Against _ |

Minority Comments: :
Luwe -~ Jownsewrn  SkaXed Thal HWis 18 aw  unkeiv Yoo
___C?cvvx ev1som _and  TWiS  ranclusionn swould be struck \n

. .A\Xs. en’\'we-’cj_‘___w, - .

| i

: Homer H. Cowan, Jr.= &
Chan-man CoaE

i ST
A recap ‘of the m'mutes of the meeting covemng the preceechng topics is
attached. .

B,
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PR ( L ST ""'.~'*"uv_*’~':--‘f-.g~ - . . . . : ’ . -

Stabilization Fun Excess-Layer Administration: :The committee heard
testimony from Diranda Mitche Staff Attorney for the Stabilization

’ -
Fund,” and Bob Hayes of the Kansas Insurance Department. (A complete

transcript is attached.). Miss Mitchell Presented evidence ‘that verified.:'

knowledge and extreme interest in The Fund.

7

Whilé there may be a question of how much time is aQai]ab1e toléfudy-

each case, she had extremely good knowledge of the ma1practice Prbb]emsz

and of applicable law.

In the opinion of the commi

need for one fuli-time secretary and one file cler

Committee Discussion: - -

ttee, the support staff handling the stabilization -
fund matters must be increased. .There-is a dire need for at least one very
competent assistant, perhaps a para-legal person. .In addition,rthere is a, =

(ovari iR e adu\)’ﬁ TS Yeompmend el own

Lommittee Vote: =~ . - il

For & Teliot T Against T

Minority Comments: . -~ = ﬁ';;;""ué;5sz~f;;;"t?}uf.'a.
NOME
// :
Homer H. Cowan, Jr.
RS = . 'Cha.i -rma_n- e

For the Minority
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Surcharge: The committee was backgrounded in the history of the. ' surcharge a

and the statutory. 1imitations. Ddiscussion was-had in respect to “the

final results of the financial integrity of The Fund had the 45% surcha;gé.g

_never been dropped. It was concluded The Fund would obv1ou51y have more
. money on hand, but not nearly enough to remove the present ' ‘crisis"
Recommendation: - That all future sd;zﬁg;éés ba- prOJected by an actuary
w1th mandato#x_1ndependent aud1t every three years.

- ‘_‘,.

Commi ttee D1scuss1on:' The c::mws\\°<€€. adc\ec\ Jm wis  vewvammende e

_Thely Thave bhe. o <~\-uclu) 2

1) To use T2 vevik sustewa for Surchava 2

eye UYL tae  wibain e Yc\essifBecaliens
For 2. Tngur wi do collect Hre suvcw\r?e_ c\iyec"r.
Committee Vote: : .
For . S Against O

Minority Comments:

NONE - - S

Homer H. Cowan, Jr. //
Chairman

For the Minority
y;

gy g

i
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Ability to Settle'? Could The Fund "settle" a case prior to the primary
carr1er tendering the bas1c 11m1t7 The response was yes.

The comm1ttee was advised-that The Fund rece1ved full cooperation from’
the pr1vate carriers.

The Fund has the power to "demand" the pr1mary carr1er ‘to settle and to

hold the primary carrier respons1b1e for fa11ure to do so w1th adverse
results.

Conf1ict'of Interest:” Statutory provisions require a carrier to reta1n
an attorney for the insured. Therefore, any conflict between the insured
and the carrier would call for the retention of an attorney to represent
the carrier. The committee did not find any evidence of a conflict of
interest problem. When there is a conflict, it can be noted and such

" legal protect1on as is needed is utilized.

‘Committee Discussion:

DX
Committee Vote:
f o ;;:_For'a‘35 = . . SR ~ Against _ QO
i R Y SR
Minority Comments:
' R fa~&J<)LJ€§ LR

RS T S LI S YL X -y -
= i nal-oh S,

R ——

e ot A,-u.‘?Homef H Cowan, Jr -3?r::f,ﬁ7if¥mfF
L - - Chairman
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C1a1m Hand]xng Procedures.«

K.S.A. 40-3409. Requ1res Insurance Department to mon1tor every malpractice
case. The procedure is as follows.

(1) When suit papers are received, file is established.

(2) Coverages, effective dates, etc. are checked against records
maintained in the Department. :

(3) Primary carrier is requested to furnish a summary of the case
: and recommended reserves.

(4) Defense firm contacted; summary and evaluation requested.
Comparisons between private carrier and defense firm's evaluation
are made to determine if there is mutual concurrence as to the
legal liability and probable value.

(5) Insurance Department now receives all copies of pleadings
(depositions, etc. and notice of further discovery proceedings).

(6) Insurance Department now receives notice of reserve changes,
progress, etc. . . ' .

(7) Does review investigation. If any area of further investigation
noted, defense counsel so notified. .

(8) Outside counsel retained to review file for liability and/or’
evaluation if Insurance Department has any reservations about
liability or evaluation of primary carrier and/or defense firm.

(9) .Evaluation in o on-going.

The comm1ttee felt the procedures 1n p]ace were proper and adequate,
subJect to be1ng proper]y staffed

Committee Discussion: _Look n¥s fecsibi \\'\-\.\ 0“' \Js\ﬂq &
medicol towsulraw® own selected leg)

0=

g g
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Committee Vote:

-For = : . Against O

Minority Comments: -

orredeees ()

Homer H. Cowan, Jr. !
Chairman

For the Minority

Insurance Department Funct1on5': The question of whether The Fund should
be under the aegis of the -Insurance- Department.or Attorney General was .
discussed.

PSR S e e D e

The committee found that with_Insurance Department expertise, The ‘Fund-
- should remain-under-the responsibilities of -the Kansas Insurance - =
Department. Not only are we talking about insurance company procedures,
but a wealth of data already collected by the Insurance Department is at’
- their disposal in respect to Fund management

Committee Recommenﬁat1ons ' That The Fund remain under the superv1s1on
of the Kansas Insurance Di Department, subJect to support staff.

Committee Di_cussion:
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‘Committee Vote: :

; ,n.:(“;ifﬁ-}Fbrir:i;jsru e Aga1nst 'C)
Min’or‘fity Cormnents:,;‘-L,' L Wweoownn  Feelg Sowme QC\AO\-\Q“Q\
Suncvxns\ow o Twsvrenee  Devovimeny 1S neeclecl,

Mavre. Seﬁcurc‘\"lon he,\-uueev\ e Qn<uvon£€, DQOCAV‘\"\N\Q%‘\' canc]

Tt Tonel . e, Tuvwd 38 owv AnsSuroaace, OQM'QC-Y\‘;\)

67777‘“-

Homer H. Cowan, J I
Chairman

Claim Load: - Approx1mate1y 400 open “files. Receives notice of approximately
two new lawsuits per week.

The committee felt that the Kansas Insurance Department was unuerstaffed
for the claim load. " R .

Recommendat1ons:‘ To add additional staff:e; rééommendednin this report.

Committee Discussion: : oL

-~

oYy
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Committee Vote: -

" For S o Against O

Minority Comments:

coe 9

Homer H. Cowan, Jr.
Chairman

For the Minority

Use of Outside Attorneys (Estimated Cost $500,000) :% ‘The committee felt
that'with the'addition of support staff, this exposure could be reduced.

Assum1ng you have confidence in the primary carr1er S defense attorney,
outside counsel should be retained for evaluation purposes only when
there is sharp conflict of 1ega1 quest1ons and extreme difference of
op1n1on as to eva]uat1on. ' .

The conm1ttee recogn1zes thxs is a- Judgment matter, and the ability to
have ‘accurate evaluations must be supported. However, some constra1nts
shou]d be in place once The Fund is adequately staffed.

Comm1ttee Discussion: "

. P T

Do’
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(Committee Discussion coq;qugd):.f‘ii-

Committee Vote:

For g ¢ Against _O

Minority Comments:

Homer. H. Cowan, Jr. \
Chairman

. For the Minority

Other Recommendations:” A Syudw of |

(1) 'Notice ‘requirement to The Fund. (Reference K.S.A. 40-3409).

Thé-stv1ngs—t%ause-undEr*ehapte+—69—+mpa+vs—ﬁe%4ee—¥equ+reﬁeﬁ%s
IhLs_;s-;n-:aspect—tg—the-plaantzffs—serv}ng-not4ce-upon—xhe_

Commissioner—that—suit-has-been-filed.— Amendatory—tanguage—wiH
be—drafted.

(2) There—apparently;js~a:problem:wtth~the gring;g;;g:rxer'"
forwarding-zhe“sdrfha%ge*to‘the~§nsurance=Bepa#tment+~

There is a récommendation that amendatory language be drawn to
place a penalty on "flagrant" violations. It is important to
remember that most companies' agency accounts are not payable
for forty-five days. It is not the intent of the suggested
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" change to create a problem with the company-agency relationship;
but to address companies who have, for other reasons, failed to
send iin the surcharge in a timely manner.

(3)" There is™a need. to havé the legal resideiice of the:

. 1health_care provider.~” et

There was some discussion about looking at the applications of
carriers to see if some revision could be made. There is also
a possibility that the legal residence can be obtained from the
Board of Healing Arts.

(4) Post-judgment interest is creating a drain upon The Fund.

It's recommended that amendatory language be drawn to make
post-judgment interest the same as the interest earned by

The Fund. While the committee.understands and recommends

this change, they recognize that at present post-judgment

interest is -too high in all fields of tort.

- A pe————

f(gir#fhé.stafﬁ£85§m1anguagé'Ef*TﬁEiHeé1th"Cé?é‘Act does not create’

the authority for_The Fund to es;ab]ishlgguappeal;bond.'
‘A change is required to amend the Act to waive the appeal bond
in the case of The Fund or to establish the proper mechanism.

(6) There is a need td'amend The Premium Finance Actltq,a11OW'

T .installment.payments of the surcharge. "~ -

e
£

———— T e S s T

W i
- 'placing a cap on awards—and-that tha—cap-on—Fhe-Fund—itsetf

Committee Discussion:

(V3

rame B mm wee  mow s meme a ev tmime L ma e it age s e s e e o e

Committee Vote:

For E;l- ' - Against

-
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Minority Comménté{i B
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Homer H. Cowan, J
Chairman

/

For the Minority
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7. ;s termlnatlon. s T—

j? Committee Discussion: )
Committee Vote: o gt e L 0"
- ' . For : M Against
T Minority Comments: . - 1T
. L
: 3 wﬂmmrﬂ Cmmm.k/’ i s T

“Chairman

For the Minority
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Clarification of *"1limiting procedures®. " Should thers
be _an exclusion of " coverade? How does this affect: "~
rates? - T
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,
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: For -
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Minority Cdmments:
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For the Minority
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Y il i S
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Recommendation of the Legal Subcommittee to the Committee of the Whole.'

1.

I LT e

o~
We recommend that an 1nact1ve health care provxdet as_defined in

Chapter 40, K. S.A., be “amended to exclude tail coverage unless_the,

health care ptovxde: has made” surcharge ‘contributions to the Fund
for five consecutive. yeats.c AT e SR e T T
-

s o S AL Sl T

We recommend that this committee SEZ;EEa plan commonly called ﬁiéi
Indiana Plan.” This plan is comprised of 4 parts: : i

e s e et v Kbt

Nty
rAa; Handacory pre-:r1a1 screenxng’be required with the results
admxsszble in any subsequent litigation or court proceedings.

er \.....-..47.__--.—

R

: Bs A cap of $500 000 on all damages w1th authority for periodic

T™:)
2614

structure settlemencs.J

L S s Y I R

C..: Abolition of punxtxve damage” xn medical malpractice actions.

pa— e i e w st s

‘D; Regulatxon of “tontingency fee agreements to provxde a 15% -
' maxxmum rate for awards above $100, 000.-< -

TR

We recommend that the post’ Judgement interest rates be tied to a
current treasury bill’ rate. .
Vit

— e e R B e e S

We recommend that t the Leglslature adopt the genetal concepts found
in recommendatlons two through nlne of Don Strole's report. This
report Vas submitted on July 8,7 1985, to the’ Specxal Legislative
Committee on Medical Malpractice. Don Strole is the Ceneral
Counsel of the Healcng Arts Board.

5,

lle

.

s o



- .

. - 2

- . N -
¢

( . e Mi§] fes. 13t DA

v STATE OF KANSAS (

oeTTY VO H':Nii T. Pat %18 T4, W eee '

JAMES R CRQOY. D.C . ViCL-Prl LIt 1% Yeasie Caty
RICHARD A UNHLIG, DO, StaNCTare, »it wer, 0%
JAMES W BRUNO. M D . Gawotr Citv

BOARD OF HEALING ARTS/

——— p—

O FICE OF

FJ FARMER. D O, R1arfoun
RICHAKIE) A LILIG. BLCwLTAbY MECLEMN GILLES. ™M D, LawwiiiL
£L17A8C T W CAHLSON. EafLUTIVE SLCHLTARY FREDERICA J GOON. D C . BENTe
OrALd S STROLE. Genluat Gttt b CAMERON D. ANACKSTEDT. D O PeLyvisnubt
—el natenas AVENUL. SUIIC SN . ) GORDON £ MAXWELL. M D . SaLira
TOPEnA RANSAS SAED) 3440 FORREST A POMMERENKE M D. 0 S0
Feust 9130 296.7413 HAROLD J SAUDLER. D P M 1unLrFLDEL
DAVID WAKMAN. M D . Kansas CiTv
REX A. WRIGHT. D & . Tortra
T0: Chairman Joe Knopp and Members of the Special

Ccommittee on Medical Malpractice
FROM:  Don Stro]e, General Counsel

RE:j%éiFRecommendat1ons to Improve Board's Ability to Deal With
Malpractice

DATE: July 8, 1985

1. Authority should be given to the Board to adopt rules and regulations or
perhaps just guidelines establishing minimum standards of medical practice in
any particular area. Special Committee should be established consisting of
members of plaintiff's bar,. defendant's bar, expert witnesses who testify in
medical ma]pract1ce cases, specialists (1nc1ud1ng family or general practice)
from KU Mediqal Center, Kansas City Osteopathic College and other areas of the
State. Special exemption should be.-made to rule and regulation statutes to
allow any partiEuTar standard to be chaﬁéed with simply notice in Kansas
Rggister,§nd holding of public hearing. Standards should be standard to be used
in medical malpractice cases or at Jeast should be admissible in such.cases.

Georgia, Arizond and Maryland have attempted to adopt such standards.

2. LegisTation requiring licensees to report to appropriate person in hospital
regarding any sta%f members (doctors, nurses, other support staff) who fall below
minimum standard of care required of such person. Failure of such reporting
should result in the-Board being able to institute inmediate suspension of

license. In Olsen v. Younglove, one particular doctor testified for 10 paages

in the trial transcript that nurses fell below minimum standards of care in

gy g et
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ceveral areas, but admitted that he informed no one at hospital about such

negligence.’

3. Ppass SB 374 and 375 (presently in Senate Health and Welfare Committee).

.. <B 374 amends K.S.A. 65-28, 121 to require hospital's medical staff,
executive board, peer review committee, etc. to report information to the Board
as soon as they receive information that may constitute incompetency or other
violations of Healing Arts Act. The Board must receive information as early
as possible, if it is going to be at all effective in preventing future harm
from occurring.-

b: sg 375 allows Board to assess fines in the amount of $5,000 for 1st
violati;n. $10,000 for second violation, $15,000 for third and subsequent
violations of Healing;Arts Act. Hopefully, this would deter some doctors from
doing uhnecessary suréery, overprescribing drugs, or other quasi-intentiona]
actions. It may also make the doctor more careful in doing certain procedures,

j.e., prevent some reckless disregard.

4. Pass legislation which.ai1ows Board to use and defer to the Impaired
Physicians Compittees of private associations of the Healing Arts. Such legisla-
tion would improve the Board's ability to deai with possibly the most dangerous
type doctors. .The legislation should also make absolutely confidential any infor-
mation received by the Committees and grant immunity to them. It should also
allow the Board to enter into binding agreements with the émpaired 1icensee regarc
ing treatment and ﬁohitoring. The Board should be given the discretion to decide

whether such agreements will be made public.
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5. Legislation should be passed to make disciplinary actions of the Board
inadmissible ih medical malpractice suits involving the same doctor. This may make
it easier for certain persons to’repoft to us, and also would make it less likely
that attorneys representing the doctor in malpractice suits wou1d:Ee’representing
doctors before the Board attempting to prevent the Board from taking éction during
the pending of the malpractice suit.
6. Specific requiremepts should be placed upon Insurance Department to inform

the Board whenever the Department possesses information that a particular licensee

qf the Board may be incompeteht.‘ He do not necessarily need the specific information
in their files, we simply.need to know that we should begin an investigation of a

certain doctor.

7. Legislation shouldibe passed which specifically allows the Board upon ﬁrobab]e
cause to require a licensee to take an examination on competency which is approved
by the Board. If-licensee fails the exéhination, the Board should be given
authority to order the licensee to attend a course or courses in whatever aregs
the 1ice6$ee js deficient or to take whatever other disciplinary action is approp-

riate.

8. Llegislation should be passed which requires hospitals to submit to the Board
peer review record$ on particular doctors when the hospital makes reports pursuant

to K.S.A. 65-28,121.

g. A special committee should be established to review peer review records sub-

mitted .to the Board and any other pcer review records the committee may choose
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to review to ensure that hospital medical staffs and support staffs are doing
adequate peer review. This committee should work closely with the Hospital
Association, the Medical Society and the Osteopathic Association to improve the

quality of peer review.

10. The Professional Services category in the budget of the Board should be
greatly inctgased to allow the Board to conéract with or employ a part-time

basis investigators, 1§w clerks, medical assistants, consultants, expert witnesses,
hearing officers, etc. At all stages, a case can and usually is quite complex.
This kind of support help is essential for the Board to handle cases effectively
and quickly. Legal and medical assistants are essential to analyze all the in-
formation that will be received. If more information is received, as contemplated
by the other recommendgtions, obviously more people are needed to analyze it.

A hearing officer or examiner is also necessary in most cases for at least
two reasons: (1)-it is not feasible to have Board Members who volunteer their
time to spend numerous weeks in a heariné on a complex case; (2) mény due process
problems regarding bias, 1eg§1 rulings, separation of functions, etc. are cured
by use of a hearing officer. The Board does have statutory authority under the

Administrative.Procedures Act to employ @ hearing officer.

DGS/pd
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The Peer Review Subcammittee has heard from health care providers and their
associations, hospitals and regulatory boards concerning peer review. We have
learned that extensive peer review is required by several hospital accreditation
agencies. Further that it is a process that consumes considersble time of
physicians, and’ therefcre, is expensive for all concerned.

* The status of peer. rev:Lew in Kansas is difficult to measure. Following are
some of the factorsv-wh_ch meke it difficult to evaluate:

a) 'Ihe’ presence of the ex:.stmg peer-rev:.av process undoubtedly has some

e — ey

deterrent effect_on below-standard care Even though few incidents acmally un
the entire course of any of the peer review processes to decision, the fact that it
ex:.sts is seen as beneficial in llm.t:x.ng below standard care.

B R i iarand T —- e e

b) - Peer ‘review is presently handled mformally at both the. .Board of Healing~

. e o

Arts  and hospital staff “levels®  There is no tabulation or reports made vhen
informal resolution closes a case file. It is therefore difficult to quantify how
mch the peer review process actually results in limiting privileges and/or
curtailing certain practices on the part of physicians. We are told that informal
agreements often prescribe additional educational training. Again, no one knows
tixe nnmber or extent of these agreements, including the Board of Healmg Arts.

Eo= ‘Ihépeerrev:.ewenv:.ronmt fo'rhealth ‘care providers mplaguedbylack

o P e mma B B 473 S

of public confidence the’ sanza:as any other professmnal ‘peer review ‘process, e.g:,
.the ‘foxes are watchmg ‘the chicken house _syndrome;  There are several special
problems involving peer review in the medical profession, however, which deserve

special notes, e.g., the medical commmity is relatively small, even at large

hospitals in urban areas. Local peer review committees are asked to judge not only
"peers'' but co-workers and friends. A competition among health care providers is
an économic’ reallty which_ some believe impacts cn the peer review process.
Spec:.al:.sts must receive referrals from other phys:.c:.ans Hospltals also depend
upon physicians for their referrals. A stringent peer review process at a hospital



or- by physicians who look to those'being reviewed for their livelihood mitigates
agamst aggress:.ve actlon for_.fmancn.a'l ‘reascns:

Y e s T PR e ‘..e..v-b

Mezbers of peer review camittees live in fear of almost” certain legal action

i o DB . -
R g 1y

over their decisions, ranging from administrative appeals at one end of the
spectrum to federal civil rights-anti-trust lawsuits at the other. State law is
unable to deal with this problem.

While the peer review process is mandated, it is handled informally and done by
volunteers. (Theré ar€ To requirements that™ detalled minutes” or ‘records be kepti-

P s v o e — -~

The Board of Healmg Arts is not”advised of ccmpla:.nts or mformal ‘resolution of’

e e e [RET R,

[tomplaints”and on occasion it has been dem.ed access to peer rev:.ew reccrds.

P S0 WO Rt

.d) . Some concern has been expressed by phys:.c:.ans that mich’ peer rev1ew is,
conducted by physicians who'are not truly peers,-e.g., that they do not possess the

e Ot s
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same training and expenence as phys:.c:.ans, and they are called upon to review.
This occurs in hospital staff committees and at the Board of Healing Arts level.
- e). The Board of Healing Arts must be vested with more resources and statutory.

et e 5 e s S+ e o i 2,

power to more effectlvely impact on the peer rev:.ew process? While most peer

review must be conducted at the hosp:.tal level the Board of Healing Arts should
not be legally estranged from aggressive imvestigation of camplaints.  Further,
adequate staffing and office facilities are necessary to insure an effective agency.

The ‘Board of Healing~ Art_:s is presently being dem.ed information by amission ’
(1gnon.ng mc:.dents) “and commission (fa:.lure to disclose suspected def1c1enc1.es or>

complaints).- :_ . Present. laws. should be amended to encourage reportmg of suspected

violations ™~ "Ta'éws;ori “as” they are known to” hospitals and/or their: peer Teview *
’Ea'mg.ttees"

expected to delay ﬁniestlgatlcns or hean.ngs Lmt:.l lawsuits or other pendmg'f
me;ters are. resolved T We realize that this policy will at times be in conflict

with the econamic or personal interests of individuals (or their insurers) however,
the public interest in good medical care should be paramount. '

The Peer Review Subcommittee did not have time to discuss or give study to th2
performance audit of the Legislative Post Auditor. A review of this study,
however, reveals consistent conclusions and recommendations with our work, although
arrived at independently. '
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The following are our recammendatlons “which we.believe will make the peer
review processes stronger, resulting in improved medical. care and fewer malpractice
incidents.

~ AT TV ——

1.7 The_.Board, of_ Healmg “Arts should. be - empowered to examine and copy;

.documents, reports “or__records “relating t to .the. “practice of _any llcensee. " This:

et -l &

:includes’ ‘the ‘rights to. issue subpoenas, anforceable through the Dlstr._-J.ct; Court.”
This recommendation is specifically intended to fnclude records of peer=
rev:.ew camttees, . hosp:.tals the Health’ Care Stab:.l:zatlon ‘Fund “and -insurance”;

PP S

cmpani_e§_and follows’ the. .{m:_:_.zona statutes.  (See  A.R.S.. 32—1451 01)7 The Coumittee
believes that concealment of malpractice perpetuates malpractice and may result in
more claims in the long rum.

"27 It is recommended that the present Board.of Healing Arts statutes be
amended to provide thatuponconclus:.onofanmvestlganonbylts staffthereport
first 1 be presented to a review oounn.ttee of three (3) persons who _possess similar 2

‘training and practice . to the licensee be:.ng investigated: The review committee

will make the initial determmatlon from the imvestigative report whether or not

the case should be referred to he.an_.ng or closed. Either the staff or party being

~ investigated may request the entire board review (without hearing) the

investigative report and reyiew committee decision on whether or not a case should
be referred to hearing.

The three (3) member review committee would be appointed by the Board of

Healing Arts from a list of physicians provided by the speczalty soc:.ety for a term

of three (3) years. Membership should be staggered. The "Board_ of _Healing Arts-

s_hgu}d‘_bmeesig;‘ect_;ed to form review camg.ttees fram the twenty-three (23) recogmzed
medical specialties and for D. O. and chiropractic specialties. In areas of
ambiguity or when sufficient members cammot be recruited, the Board should be

authorized to appoint a licensee whose practice is generally similar to the person

being investigated.
3. .The Board of Healing Arts should be _fimded for more mvestlgators hearmg .

s — .t " e AR AR v s

exannners, _support staff and equipment wh:.ch is necessary to undertzke the program -
outlined in these recoumendat:.ons - We acknowledge that some 1mprovements have
recently been made in ‘the Boards ﬁmdmg effective :.nvestlgatlon and processing of

camplaints requiring much more. Funding should come first from monies generated by
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- licensing fees, to be supplemented by the gemeral fund, if necessary. We believe

the publ:Lc will support this expendlmre.

ot - -

g,

,Impa:.red physicians - committees, _that are formally: recognized by ‘the Board’
of Healmg'"Arts ‘should™ rece:.ve acanpuor_x “from the™ reporting  statutes and have

- T e e e s AR, S & o € b o N R

S

conf:.dem:.allty in their wozk These exceptions should not extend beyond the fz.rst

R

Teferral for each physician.
A specific statutory c:.v:.l equ::.table cause of actlon shculd be enacted to

,'. Yol

"-és'

ccmm.ttee or. the Bbard of Healmg Arts ’I‘he concern here is to prevent retaliation
by physicians or hospital management against persons who in good faith report
malpractice or unethical conduct. The equitable relief would permit a court to
order reinstatement with back pay if it is established that discharge or adverse
action was due to filing the complaint and a civil penalty of up to two times the
amount of back pay could be levied by the Court. ’

. 6 . The state, through the Health Department as to hospitals, and the Board of
Healing Arts as to physicians, should become actively imvolved in supporting
medical risk fEmagement and quality assurance _programs. The state should wndertake
through its agenc::.esw ;e_s-;;chm to identify problem areas, facilities and
practlt:.oners. A state supported effort should be instituted that focuses on
quality assurance.

7.5 The Board of Healn.ng Arts should be prohibited by statute from renewal of
a license of a person in active practice in Kansas until it is in receipt of
.evidenice ‘of current mlpractlce insurance: The statute should further specifically
prcm.de that the burden to sﬂgw‘—dx?rmt malpractice insurance (eligibility for
renewal) is on the licensee.

78.” Amend 'reporting requirements for less than minimm standards of care to
prom.de that all. ‘hospital anployees are required to report suspected below standard -
care"or unethical concim:t to peer review committees. _ Intentional fallm'e to do so -
can result in’ suspens:.on of license by the Board of Healmg Arts.

9. Require hosp:.tal off1c1als, medlcal sta.ff and peer review committees to
report any evidence of incompetent conduct which may violate the Healmg Arts Act -
to the Board of Healmg Arts within a reasonable penod of tme Authorize Board

to assess fines or suspend for failure to act.
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10 Spec:_flcally permit the Board . of Healmg Arts to order @ licensee to
canpiéte further_ é.du::at:.cn of training.T

e st e

: 11 Hospltals "and | their- peer: rev:.ew ccmm.ttees are requu:ed to report all -

sttt ot o i

limitations" or“i‘é]inciulsl'mtvon Staff’ pnv:.leges to “the_Board of Healing Arts;”

e b e S

whether voluntary or: mvéltmta:r.y

s-—-ﬁ-m-v—"’""'
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SCREENING PANEL SUBCOMMITTEE RECOMMENDATIONS +

The Screening Paiel Subcommittee believes there gurrently exists’
substantial discrimination between personal injury verdicts resulting-
from medical negligence and similar jnjuries resulting from other types’
of individual negligence.. A"study conducted in 1983 by the Rand Corporation
of Chicago revealed that verdicts .in medical negligence cases were on the
average 4 times higher than verdicts in automobile negligence cases involving
the same injury.

The Screening Panel Subcommitee recommends that all Taws governing
professional malpractice including legal malpractice, engineering malpractice,
etc. should be totally re-examined by an extension of the Citizen's Committee
on Tort Reform.; T o B S

In the area of medical malpractice specifically, the Screening Panel
Subcommittee unanimously recommends the adoption of the principles contained
in the Indiana Screening Panel Statutes. The Indiana statute provides for
the establishment of medical review panels to review all proposed malpractice
complaints against health care providers. The opinion of the panel is
admissible in court if a party is not satisfied with the panel'’s finding
and wishes to proceed with a court action. Additionally, the Indiana plan
requires mandatory participation by all licensed doctors in the review panel
process. .

In addition, the subcommittee approves the inclusion of the following
+in a screening panel’statute:f - T e s

(a), Participationiby plaintiffs and defendants in screening panel
procedures should be mandatory and neither party should be able
“+0 produce any evidence or facts in court that were not properly
‘and fully presented to the.panel; however;y: if a court determines
that at the time of the screening panel decision such facts were
not réasonably discoverable, they may be admitted within the
discretion of the trial judge. :

(b) That there should be a 1imit on the total amount of recovery in any
given case, with the cap covering everything except future medical
‘care and custodial care; unless there was a structured settlement
approved by the court. ": - ' )
(c), That the principle of structured settlements should be specifically
' endorsed and encouraged by the Kansas Legislature-

(d). That consideration should be given to any reasonable recommendation
‘by Plaintiff's attorneys to ensure fairness to Plainti®fs in these
cases, provided the recommendations are not made to hinder the
effective adoption of these recommendations. '
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That there should be mandatory ‘participation in'the screening panel
program by all physicians in order to be licensed to practice in
Kansas. =7 S Trwrvese v mmeros Sesmmene S TIN E m ,

. That the results_of the screening panel findings should be: K'S

1) “'published:in the Kansas State Medical Journal, 2) submitted to
the Kansas Board of Healing Arts and 3) submitted to the Kansas -

" The panel recommends an {ncreaseé in the annual educational’requirementss
“of all physicians, with emphasis on the relevancy of education and ’

$pecial requirements for physicians who have had findings of negligence
assessed against them. ' R T T e

h e



WORKING PAPER

September 12, 1985

TO: Special Committee on Medical Malpractice
FROM: Kansas Legislative Research Department

RE: A Working Paper on Medical Malpractice Issues

The Special Committee on Medical Malpractice will have met for a total of
eight days as of September 13. The Committee will have heard from a number of
persons expressing diverse points of view and have been exposed to numerous articles,
reports, data, and statisties.

The purpose of this memorandum is to list the issues that have been raised
prior to September 12, briefly state the positions taken by the conferees on the iésues,
and note what data, statistics, or other information have been presented to support the
position or that have relevance to the issue.

The memorandum will begin with a discussion of what seems to be the basic
issue of whether there is a medieal malpractice problem or crisis at this time. The
issues then will be categorized under three major topics, i.e., tort reform; insurance
issues; and health care provider issues, including peer review, risk management, and
disciplinary oversight. The format will be a general heading, then a Roman numeral
followed by a statement of the issue, a general statement of the position of conferees,
and information noting the statistics, data, or studies which are relevant to the issue.

9//2—/3/ X
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GENERAL

L Is there a medical malpractice problem or crisis that now exists in Kansas?

Testimony and Material Presented to the Comimittee. Represertatives of

the Kansas Medical Society, other health care provider groups, and the insurance
industry have said there is a crisis and that it is one of affordability rather than
availability. It is alleged that the high cost of malpractice premiums is causing
providers to curtail medical practices and procedures, to practice defensive medicine,
and to even consider quitting. Some say that the problem is said to be especially acute
in rural areas. The culprits are said to be the increasing frequency of claims and the

growing size of jury awards and settlements.

Representatives of the Kansas Bar Association and the Kansas Trial Lawyers
Association dispute there is a problem of affordability, stating the cost of premiums
represents about the same percentage of a physician’s income as it did ten years ago.
They contend that the problem, if there is one, is that malpractine is being committed
and the health care professions need to better police their members. They also note
that health care providers received unlimited excess coverage for three years {1981-83)
free of any charge. They urge caution to assess the impact of recent legislative
changes (1985 S.B. 110) and no further changes unless the cost impact of the changes on

health care provider insurance premiums is known.

The number of cluims filed against the Heelth Care Stabilization Fund has
increased stesdily. For example in FY 1983 there were 156 claims filed compared to

234 in FY 1985. The surcharge assessments for the Fund have been as follows:

Fiscal
Year Percent

1977 45
1978 45
1979 40
.980 15
1981 0
1982 0
1983 0
1984 50
1985 80
1986 110

Source: Kansas Insurence Department materials presented July 1 and 2, 1985,

E>4



-3-

Data compiled by the American Medical Association from physician-owned
insurers shows the average paid loss going from $20,396 in 1979 to $72,243 in 1983.
(See "What Legislators Need to Know About Medical Malpractice," National Conference
of State Legislatures (NCSL), August, 1985, p. 7). Note also page 6 of the same
publication which shows that for 1978-83 the malpractice premiums earned by insurance
companies were $7.3 billion, insurance company reserves were $5.8 billion; insurance
company investment income was $1.7 billion, incurred losses (meaning actual plus
estimated losses) were $8.6 billion, but actual losses paid were $1.4 billion.

The mean insurance premium rate level for Kansas physicians and surgeons
for the Medical Protective Company went from $2,394 in 1982 based on $100,000/
$300,000 coverage to $6,815 in 1985 based on $200,000/$600,000 coverage. St. Paul
Fire and Marine rates for 1982 were $4,599 and for 1985 were $14,022. The Insurance
Department estimates the average premium paid by Kansas physicians now is $5,743 for
primary coverage, $6,317 for the $3 million excess coverage, for a total average
premium cost of $12,060.

The average physician's income for the West North Central states (Kansas,
Nebraska, Missouri, Iowa, North Dakota, South Dakota, and Minnesota) was $110,500
annually in 1983, compared to $106,300 annually nationwide, according to the survey
conducted by the AMA. See the memorandum distributed to the Committee.

An article in the February 6, 1984, issue of Medical Economies which has

been made available to the Committee shows information regarding the median
expenditures for major expense items including medical malpractice insurance in 13
states (Florida, Texas, California, Ohio, North Carolina, Nllinois, Georgia, Pennsylvania,
Michigan, New Jersey, New York, Massachusetts, Virginia) as a percent of the doctors’
gross income for 1982.

Data from the NCSL's publication "What Legislators Need to Know About
Medical Malpractice" (page 9) indicates that physicians' malpractice insurance rates
rose at a rate considerably less than other health care cost components (hospital room
prices, medical care price index, consumer price index, and average loss per claim)
from 1976 until 1983.

Before proceeding, several thoughts seem appropriate. First, if the Com-
mittee concludes there is a medical malpractice insurance problem, then it may be

g, o
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useful for the Committee to discuss what objectives they would like legislation to
accomplish. Are the legislative objectives which are listed in the NCSL publication on

pages 15-16:
1. tc reduce medical malpractice premium costs;
2. to deter negligent practice and improve the quality of health care;
3. to assure consumer access to needed care;
4. to control health care costs;
5. to promote reasonable patient expectations;
6. to assure equitable and adequate patient redress for negligent injury;
7. to encourage timely resolution of malpractice suits;
8. to discourage frivoious, nuisance, or groundless claims; or

9. to develop legisiation that can withstand constitutional challenge.

Second, it is important to note that Kansas and a number of other states
responded to an earlier medical malpractice crisis in the mid 1870s by passing a number
of tort reforms and other measures designed to insure malpractice insurance rvaila-
bility. The new NCSL publication notes (page 13) state legislation in the mid 1970s was
effective in solving malpractice insurance availability problems but the effect of iort
reforms on claims and recoveries is far less clear. Two studies are noted in the above
cited publication including one done by Frank Sloan, economist of Vanderbiit University,
who eceonciuded that the results of his study give no indication that state legislative

actions have had their intended effects on premiums.

A study by Dr. Patricia Danzon for the Rand Corporation analyzed closed
claims by insurers in the mid to late 1970s. Her conclusions wer: that caps cut the

average settlement by 25 percent, raised the proportion of cases dropped from 43 to 48



-5«

percent and reduced slightly the number of cases going to verdict. Her study concluded
collateral source changes appeared to reduce settlements although the statistical
significance of this finding was low. Finally, limits on attorney fees cut the average
settlement by 9 percent, raised somewhat the number of cases dropped without
payment and slightly reduced the percentage of cases going to verdict.

Finally, a representative of the Medical Protective Company at an earlier
meeting noted a $500,000 overall cap on awards would have no immediate effect on
primary insurer malpractice premiums since they are now limited to $200,000 per claim
but after several years the impact of the cap would be felt.

The Committee has not had any actuarial information presented to date on

the effect of any proposed tort reforms.

ot g
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TORT REFORM

I.  Should a cap be established on damage awards in medical malpractice cases?

Testimony ind Material Presented to the Committee. Representatives of

health care providers and insurers are in general agreement that a cap on damage
awards will decrease the size of such awards, hopefully reduce medical malpractice
premiums and possibly have the effect of discouraging the filing of elaims by reducing
the so called "lottery atmosphere.”

Not all groups are in agreement regarding the type of cap that should be
imposed. For example, a representative of the Medical Protective Company proposes
an overall cap of $500,000 on all damages, whereas, a representative cf the Western
Insurance Companies has advocated a $500,000 cap on nonpecuniary damages with no
cap on actual damages. St. Paul Fire and Marine has recommended a $100,000 cap on
pain and suffering but no cap on pecuniary losses or future medical expenses. It would
be well for the Committee to get clarification from the various interest groups as to

exactly what kind of cap they advocate.

The two lawyer groups and the judges who appeared opposed caps on awards
saying that large medical malpractice awards are rare and that when they ocecur they
are justified due to the extent of the injuries. They argue that large awards do not

drive up malpractice insurance costs but malpractice does.

The Medical Protective Company presented charts showing that the average
loss severity per claim paid in Kansas by Medical Protective in 1984 was $32,478 or
more than twice the amount paid in Indiana ($14,125). The company representative said
the $500,000 cap in Indiana plus the mandatory sereening panel prevision in that state

were factors accounting for the difference.

The lawyer groups argue there 1s no need for . cap and point to the 135
claims (as of July 1 of this yes.’ paid by the Health Care Stabilization Fund (HCSF)
sinee its inception in 1976. They note the average claim award of $261,298 and the fact
that only 12 jury awards have been sustained against the Fund with the everage jury
award slightly more than $500,000. Claims paid by the HCSF represent the more severe

injuries or deaths attributed to medicel malpractice.

S
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The NCSL publication (page 20) indicates Indiana has a $500,000 cap and
Nebraska and Virginia both have $1 million caps on the total recovery a malpractice
vietim may receive. Ilinois and North Dakota have ruled caps on total recoveries
unconstitutional. The American Medical Association's (AMA) "Limits on Liability"
(April, 1985) publication notes 17 states have enacted some type of limit on awards in
malpractice actions. The publication notes a total of five states have found the limits
- unconstitutional but limits have been upheld in three states.

I. Should a cap be established on attorneys fees in medical malpractice cases?

Téstimony and Material Presented to the Committee. Representatives of

various health care provider groups and the Medical Protective Company have advo-
cated a cap on contingency fees for plaintiffs' attorneys. Medical Protective has
proposed a 15 percent cap on contigency fees on awards above $200,000. A
representative of Western Insurance Companies has proposed plaintiffs’ attorneys be
paid at a "contraect” price or hourly rate. United States Distriet Judge Patrick Kelly
stated plaintiffs' attorneys should not be partners in a case and stated a 50 percent
contingency fee was too high, but one-third was fine. All judges who appeared
indicated no one had ever complained about a contingency fee in a medical malpractice
case and the fees had been routinely approved as required by statute.

Proponents of a limit say the current system is unfair to successful
plaintiffs who have to share too much of their recovery with their attorney, and
encourages the filing of questionable suits.

Representatives of the legal profession oppose statutory limits on attorneys
fees and point to an existing statute which requires the judge to approve only
reasonable fees in medical malpractice cases. Both groups point to the dual purpose of
the tort system as one of compensation and deterrence and say the contingency fee is
an integral part of this system. They note that only one in four plaintiffs is successful
at trial and the contingency fee system permits the spreading of costs of litigation over
both successful and unsuccessful plaintiffs. They also argue that a limit would be an
unfair advantage to the defense bar who would not be so limited.
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Testimony from the Medical Protective Company indicated that approxi-
mately 28 percent of the premium dollar it collected goes to plaintiffs’ attorneys and 30
percent to the defense bar. Other testimony has indicated plaintiff and defense legal

expenses are approximately equal.

Five states, according to the AMA publication, "Attorneys Fee Regulation”
(April, 1985) provide a sliding scale for plaintiffs' attorneys fees in malpractice cases.

1. Should the appointment of sereening panels be made mandatory with the results

made admissible at trial?

Testimony and Material Presented to the Committee. Representatives of
health eare provider groups and the Medical Protective Company support the appoint-
ment of mandatory screening panels. Medical Protective advocates the Indiana system

where the panel consists of three health care providers and & nonvoting attorney serving
as chairman. Proponents say these panels will weed out questionable claims and

encourage the settlement of clear cases of malpractice.

The Kansas Bar Association, St. Paul Fire and Marine and several judges
questioned the use of mandatory screening panels saying they feared added costs and

more lengthy litigation would result.

Twenty-three states, ineluding Kansas, currently have some type of screen-
ing panel. The screening panels in Kansas are permissive as they are in eight other
states and the decisions are not admissible into evidence in Kansas or in ten other
statutes. Five states have found these panels to be unconstitutional while they have
been upheld in eight states according to the AMAs publication "Pretrial Sereening

Panels™ (April, 1985).

IV. Should settlement conferences be mandated for eli medical malpractice cases?

Testimony and Material Presented to the Committee. Judge Patrick Kelly,
U.S. Distriet Judge, supported the use of settlement conferences but did not support

making this mandatory in all courts although they are mandatory for all cases before his
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court as'part of a pilot project. Several Kansas district court judges thought mandatory
settlement conferences would be beneficial.

Two district court judges indicated mandatory settlement conferences were
not needed since most cases (95 percent) were settled before trial anyway.

Judge Kelly stated 13 out of 22 cases which were heard by a magistrate
were settled and five out of ten which were heard by a mediator were settled. He
noted each of five medical malpractice cases filed sinece January in his court has been
settled.

V. Should periodic payments or structured damage awards and settlements be re-

quired?

Testimony and Material Presented to the Committee. The Kansas Medical

Society and other health care provider groups and several insurers have supported this
idea. A representative of the Kansas Bar Association has expressed reservations saying
this would lead to endless litigation and the representative of Providers Insurance
Company said the Legislature should not mandate structured settlements but should
leave the structuring of settlements to private industry.

Eighteen states, including Kansas, have enacted periodic payment pro-
visions. K.S.A. 60-2609 permits the court to require damages to be awarded by
installment or periodic payment in malpractice actions according to the AMA puﬁlica— '
tion "Periodic Payments" (April, 1985). New Hampshire found a periodic payment
provision unconstitutional. Other courts, including California, North Dakota (entire act
found unconstitutional, however) and Wisconsin have upheld those provisions.

V1. Should expert witnesses be limited to those from Kansas or the surrounding states?

Testimony and Material Presented to the Committee. The Kansas Medical
Society, a representative of the Western Insurance Companies, and several others have
advocated limiting expert witnesses to those persons residing in Kansas or the
surrounding states. Their argument is that Kansas health care providers should be
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judged by those familiar with standards of practice here and should not be subject to
serutiny from so-called experts from large urban centers or universities far from

Kanses. Some such experts are said to make their livelihood from court testimony.

Representatives of the legal profession and others argue that the standards
of medicine practiced in Kansas should not be different from those in any other area,
that often local experts are unwilling to testify against colleagues and there is a
national standard for physician providers who are board certified.

Eleven states sccording to the AMA publication "Standard of Care and
Expert Witness Qualification” (April, 1985) have statutory provisions regarding expert
witnesses. Tennessee, for example, requires experts to be from that or a continguous
state and to have been engaged in the active practice of medicine during the past year.
Ten states, according to the NCSL's publication (page 23), have established qualifica~

tions for the use of expert witnesses in malpractice actions.

VII. Should the Legislature define the legal standard of care for health care providers
or should this be left to the courts? (See also Providers Issues Section, XII.)

Testimony and Material Presented to the Committee. A representative of
the Western Insurance Companies and several others have supported "tightening up" jury
instructions regarding the standard of care by legislation. An argument made is that
the current Pattern Instructions for Kansas (P.L.K.) are too broad, lead to confusion, and

facilitate a finding of neglizence.

Representatives of the Kansas Bar Association and several distriet judges
have pointed out that PIK instructions can and often are supplemented by jury
instructions tailored for a particular case, that the PIK instructions are based on case

law and that this area is properly the province of the judiciary and not the Legislature.

Twenty-one states statutorily set out the medical standard of care accord-
ing to the AMA's publication "Standard of Care and Expert Witness Qualification”
(April, 1985). According to the NCSL publication (page 23) there are 18 states which
have by statute established a medical standard of care. The same publication suggests

that the adoption of prospective paying systems, i.e., diagnostic related group (DRG)

P—



-11 -

based reimbursement and utilization review systems as well as expansion of health
maintenance organizations (HMOs), primary care networks, and preferred provider
organizations (PPOs) which incorporate utilization review and quality control may bring
about more uniformity in standards of care. .

ViI. Should juries be required to itemize awards?

Testimony and Material Presented to the Committee. There seemed to be

general consensus that requiring itemization by juries was either a good idea or would
not create problems.

IX. Should the Legislature enact other reforms such as no fault, arbitration, requiring
plaintiffs’ attorneys when filing a malpractice petition to certify they have an
expert's opinion that malpractice has occurred, panels of judges, mandatory
summary judgment and directed verdict rulings, and modification of the standard
for utilizing remittur.l

Testimony and Material Presented to the Committee. There seemed to be

little enthusiasm or little discussion by any of the conferees on the above suggestions.
Several distriet judges pointed out state constitutional problems with arbitration of
claims. A plaintiff's attorney noted in most cases a medical expert's opinion has been
obtained prior to filing a petition by his law firm.

Eleven states have laws permitting arbitration of medical malpractice cases
according to the AMAs publication "Arbitration™ (April, 1985). The Kansas Constitution
Bill of Rights §5 provides the right of trial by jury shall be inviolate. Apparently this
provision would not permit arbitration short of a constitutional amendment.



INSURANCE

Introduction

Issues and questions related to insurance are among the most prevalent
encountered in discussions of the medical malpractice "erisis." To the extent that the
well-documented escalation in medical malpractice insurance premiums has been the
catalyst spurring physicians to approach state legislatures in many states, the most

basic question might well be:

I Why have medical malpractice premium rates risen so dramatically?

Testimony and Material Presented to the Committee. It is undisputed t’ -t
premium rates have risen, but conferees have provided differing explanations as to the
reasons, The legal community suggests that physicians have deviated from the
appropriate standard of care and have caused harm, leading to claims, which result in
premium inereases. It has also been alleged that the insurance industry has generated

this erisis.

The insuranee industry has expressed the opinion that the higher rates derive
from an environment of increased frequency and severity of claims, as well as

inereasing defense costs.

The National Conference of State Legislatures' (NCSL) 1985 publication
"What Legislators Need to Know About Medieal Malpractice" includes an overview of
how medical malpractice insurance functions generally (see especially pages 4-6) and
traces recent trends in medical malpractice premiums, claims, and awards (see pages 7-
11). The report points out that the frequency of claims, the sice of awards, and the
cost of insurance have steadily increased and suggests explanations to account for this
trend, ineluding greater awareness of the potential for legal remedies, new develop-

ments in health care technology, and changes in patient-provider relationships.

Another informative overview is found in "Kansas Medical Professional

Liability Insurance,” prepared by the Kansas Insurance Department, Mareh 12, 1985.

SO
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This report reviews the availability crisis that led to the passage by the Kansas
Legislature in 1876 of the Health Care Provider Insurance Availability Act, traces the
recent premium and loss experience of the major medical malpractice insurers in
Kansas, and describes the ratemaking procedures applicable to professional liability
-insurance in the state.

)1 8 Should some form of geographic rating, merit rating, or both be instituted in
determining premium rates for health care providers?

Testimony and Material Presented to the Committee. Insurance companies

reported that territorial pricing is done in some states (New York, Florida, Ilinois,
Michigan, Texas) but that claims and loss experience in Kansas would not justify such a
practice because there is no apparent distinction between the claim/loss experience in
urban and rural areas of the state.

It was also pointed out that geographic factors are sometimes indirectly
included in ratemaking, because physician classifications tend to reflect the difference
between, for example, a general practitioner who delivers a small number of babies and
an obstetrician delivering many babies, in the sense that the OB/GYN specialist is more
likely to be practicing in an urban context.

Representatives of the Kansas Bar and some Committee members have
suggested that the claims and loss experience of individual practitioners should be taken
into account in setting their premium rates, especially since this is the practicé in the
case of other professions including attorneys. In addition, the Joint Underwriting
Association (JUA) employs individual provider claim and loss experience as a factor in
its determination of physician insurance costs. The JUA insures those providers,
approximately 250 doctors at this time, who are not able to obtain coverage in the
private market.

A position paper submitted on behalf of the Kansas Bar Association supports
merit rating for physicians as a possible means of assuring stablized premium rates for
most Kansas physicians. The paper includes the observation that a de facto merit or
experience rating system already exists because of the underwriting practices of the
major medical malpractice insurers operating in Kansas. It also suggests the kinds of
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statistical! information that might be useful in eveluating merit rating as a possible

insurance reform.

A report issued by the National Conference of State Legislatures in July,
1983, indicates that no state has enacted experience rating of physicians for mal-
practicc insurance premiums (see "What Legislators Need to Know About Medical
Malpractice,"” p. 26). The same publication states that most hospitals and health
maintenance organizations (HMOs) pay premiums based on malpractice experience (pp.
27-28).

The insurance industry has testified that merit rating of physicians would
create a breach of trust and good faith in the insurer-insured relationship making
communication difficult and encumbering the defense of the insured. The medical
ecommunity has indicated it is against merit rating because it has a negative effect on
the sense of unity and solidarity of the medical profession. It is also argued that
number of claims may not correlate directly with competence. Rather, the type of

claim is of more significance.

The concept of "deviation type rating” described in Medical Malpractice

Insurance in Pennsylvania {(the Nye report) assumes the integrity of malpractice claims
experience as a factor in the ratesetting process. Under this sytem, emphasis wou.d be
placed on the estimated risk of an individual physician rather than on & specific
classification of activity. It is argued that such experience rating will increase the cost

allocation efficiency of losses due to malpractice claims and that premium rates for
most physicians would be lower, not necessarily in dollars, but as a reflection of the
fact that the losses of a few practitioners would be paid for more by those responsible

than by all physicians. (See p. xii of the summary report.)

. Should investment income be considered by insurance companies as a factor in
the ratemaking process or by the Insurance Commissioner &s part of the review

of rate filings?

Testimony and Material Presented to the Ccmmittee. The Insurance

Department indicated that in Kansas there is ne statutory requirement thai investment

income be included in the ratemaking process or in review of rate filings, although the

regmnsepnp g
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Commissioner has supported the idea. Some insurance companies do include these data
in their ratemaking procedures, but the practice is not uniform.

Those opposed to inclusion of investment income in the documentation in
support of rate filings urge that this income should be looked upon as distinet from
underwriting.

Insurance company representatives pointed out that investment income is
not a significant factor in Kansas, because policies for professional liability insurance
are issued on a claims-made basis, thus permitting only a short time for investment
earning potential. Companies use investment income as a buffer against underwriting

losses.

It was noted that a task force of the National Association of Insurance
Commissioners (NAIC) recently adopted a report recommending that investment income
remain independent of the ratemaking process. The alternative, it is claimed, would
lead to premium rate dependence on either the interest rate or rate of return on

investment.

A roundtable discussion among five insurance company officers, contained in
Report No. 2 of the publication "Professional Liability in the '80s," published in
November, 1984 by the American Medical Association Special Task Force on Profes-
sional Liability and Insurance, includes a brief discussion concerning insurance company
investment income and the relationship between investment income and loss ratios

(page 5).
IV.  Should the Joint Underwriting Association (JUA) or the Health Care Stabilization
Fund or both be abolished?

Testimony and Material Presented to the Committee. It has been suggested
that perhaps the state should not be engaged in the business of insurance.

A representative of Western Insurance Companies, the administering carrier
of the JUA, indicated that if the JUA were eliminated, additional professional liability
insurance providers might do business in Kansas. He also testified that the JUA is
probably keeping afloat some providers who would otherwise be uninsurable.

T
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It is likely that if the Fund and the JUA were eliminated, both availability
and affordability would be implicated because physicians would determine the extent of
their primary and "excess" coverage; there would be no sutomatic excess carrier and

there would be no guaranteed availability.

The report on the Board of Healing Arts done by Legislative Post Audit
indicates (hat the annual number of claims filed against the Fund, the number of claims
paid by the Fund, and the average amount per award have increased each year since
1980. Because there is no statutory limitation on the amount that may be assessed as a
surcharge by the Insurance Commissioner, physicians must pay whatever percentage of
premium is assessed, currently 110 percent. Actuarial estimates envision that the
assessment will remain at approximately 100 percent over the next two years. The
medical community has expressed concern about what it perceives to be an unending
spiral of high surcharges that, coupled with increasing premiums, poses affordability
threats to many health care providers. The Kansas Medical Society has suggested that
these high rates also threaten access to health care, because some physicians are

restrieting their practice or retiring early from practice, especially in rural areas.

Reports No. 1 and No. 2 of "Professional Liability in the '80s,” published in
November, 1984 by the American Medical Association Special Task Force on Profes-
sional Liability and Insuranece, contain information related to availability and afford-
ability of physician malpractice insurance. Part 1 notes: an increase in medical
malpractice litigation over the past 40 years; the withdrawal of many insurance carriers
from the malpractice insurance market; medical community response in sponsoring
alternative insuring mechanisms for physicians and in encouraging tort reform legisla-
tion; increasing frequency and severity of claims by physicians and by hospitals;
escalation in malpractice premium rates; and the impact of all of these trends on health
care costs generally. Part 2 includes an informal roundtable discussion among insurance
company officers as to ways to approach the medical malpractice problem. No

conelusion is reached, but it is suggested that "[ T] here probably is no single remedy."

V. Are health care providers required to participate in the Health Care Stabiliza-

tion Fund as a condition precedent to practice in Kansas?
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Testimony and Material Presented to the Committee. This issue has been

raised by Committee members and a request for an Attorney General's opinion was
discussed but no request has been made.

This question arose during Committee discussion addressing the issue of
whether the Board of Governors of the Health Care Stabilization Fund should be more
. aggressive in terminating fund liability for providers who present "material risk of
significant future liability to the fund." (See minutes of this Board, November 27, 1984,
pp. 2-3.) Committee members expressed concern that such action by the Board could
raise serious due process questions if fund pai'ticipation were seen to be required as a
condition for practicing medicine in Kansas.

VI Should insurance companies be required to provide coverage to a wider group of
insureds?

Testimony and Material Presented to the Committee. The Insurance

Department has pointed out ihat insurance companies have a "riéht of underwriting” by
which they may select those they wish to insure, eliminating any person or groups they
do not wish to insure.

The Medical Society indicated that the Pennsylvania Casualty Company will
not write malpractice insurance if there are fewer than five physicians in the group and
that Medical Protective is very restrictive on physicians in high-risk practices. The
representative of Medical Protective stated that in Kansas that company writes only
medical doctors, dentists, and, to a limited extent, osteopathic practitioners.

The osteopathie doctors pointed out that they face an availability problem
because of the restrictive practice of Medical Protective, which will insure only those
osteopaths who are in practice with a group of medical doctors. Although St. Paul Fire
and Marine will insure osteopaths, that company's premiums are higher than those of
Medical Protective, and the availability problem becomes one of affordability as well.

VI. Should procedures for defense of the Health Care Stabilization Fund be im-
proved?

e g



R

-18 -

Testimony and Material Presented to the Committee. Several judges, a

plaintiffs’ attorney, and others have complained about the Fund's legal representation.
Some have said that at times those representing the Fund had not cooperated with
defendants in settling cases or had not become involved in cases until the time of trial.
It was also noted, however, by several judges, that the quality of Fund defense seemed
to be improving, and that the Fund is currently receiving good quality representation.
It was recommended that the Fund be represented, perhaps by being named as a party in
a case, and that counsel for the Fund have some control over the defense as early as

discovery and during the time of a settlement conference.

Minutes of the July 5, 1284 meeting of the Board of Governors of the Fund
include the suggestion by one Board member that occasionally the interests of defense
counsal, the primary carrier, and the Fund are different and that it might be advisable
to have the Fund represented at an earlier stage of any claims proceedings to determine
which cases should be settled rapidly and which were more serious. The same Board
member expressed his opinion that it might be worthwhile to explore hiring claims

management personnel to evaluate claims for the Fund.

The Insurance Department testified that independent counsel is ilired to
review claims to determine potential Fund liebility and to ascertain whether there
might be a conflict of interest between defense of the Fund and of the private insurer.
A representative of the Fund pointed out that a claims review positinn has been
requested to monitor the paperwork and oversee proper reserve maintenance. She glso
indicated that those working on Fund defense feel capable of handling their respon-
sibility, although there is a nee ¢for additional clerical staff. Fund staff also pointed
out that attorneys appointed to evaluate cases are wzll qualified and experienced in
medical malpractice. Also, files are reviewed every 30 days by the Fund, and attorneys
are requested to provide ongoing evaluation of a case on a regular basis. {(See handout

"Defense of the Health Care Stabilization Fund.™)

VIO. Should professional insurance liability for health care providers continue to be

required as a condition for practicing in Kansas?

Testimony and Material Presented to the Committee. Although no testi-

mony has been presented directly addressing this question, there has been an underlying
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assumption that both frequency and severity of claims againét doctors are strongly
influenced by the legal environment, one element of which is the "deep pocket™ point of
view held by a number of potential plaintiffs. Because it is known that insurance is
mandated for physicians, persons may present a claim simply because the insurance is

"there."

Both the Health Care Stabilization Fund and the JUA exist as corollaries to
the mandate, providing excess coverage and availability, respectively, to Kansas health
care providers. No such mechanisms exist for other professional groups in the state,
and one might speculate as to whether the public needs protection from uninsured
physicians more than from, for example, uninsured attorneys.

The insurance industry generally argues that any mandated coverages

increase premium costs. This cost is, presumably, at least partially passed on to the
consumer, adding to the already problematic high cost of health care.

e By )
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PROVIDER ISSUES

I.  Should hospitsl medical staffs be required to report to the Board of Healing Arts

whenever (1) they receive information that a licensee may have committed an act

which is or may be grounds for discipiinary action; and (2) whenever licensees
voluntarily surrender or limit their hospital privileges while under formal or

informal investigation by the hospital?

Testimony and Material Presented to the Committee. The above items were
recommended in Performance Audit Report: Board of Healing Arts, pages six through
8, agreed to by Board of Healing Arts in its response to the audit, and recommended in
a memorandum from Mr. Strole dated July 8, 1985. The Federation of State Medical
Boards in a 1985 publication recommends the reporting of any information which
appears to show that a licensee "is or may be medical incompetent, guilty of
unprofessional conduct, or mentally or physically unable to engage safety in the
practice of medicine." The AMA report, "Professional Liability in the '80s, Part IO"
states on page 16 that the AMA will ask physicians to be alert to procedures and
physicians who do not conform to appropriate standards of care and to be active in
reviewing their peers. Hospital medical staffs, in particulaer, can be most effective in
self-regulation according to the report. At the August 15-16 meeting, the general
counsel for the Board recommended that the law be amended to require hospitals to

report resignations from the medicsl staff. See page 6 of minutes.

K.S.A. 65-28,121 currently requires the reporting by the medical staff of
any firm, facility, corporation, institution, or association which has granted practice
privileges to any person credentialed by the Board when the medical staff recommends
that prectice privileges be terminated, suspended, or restricted for reasons relating to
professional eompetence. In addition & report must be made when the medical staff
finds that an individual has committed an act which is a ground for disciplinary action

under a practice act administered by the Board.

I Should licensees of the Board of Healing Arts be required to report whenever
they receive information that another licensee may have committed an act

which is or may be a ground for disciplinary action by the Board?
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Testimony and Material Presented to the Committee. This recommendation

is found at page eight of the audit report and references K.S.A. 65-28,122, a statute
that requires reporting by licensees in the healing arts who possess knowledge not
subject to the physician-patient privilege that another person licensed to practice the
healing arts has committed an act set out in K.S.A. 65-2836 (grounds for disciplinary
action against a licensee) to the Board. The statute further requires the reporting
licensee to fully reveal such knowledge on request of the Board. See also other
materials referenced under I and the July 8, 1985 memorandum from Don Strole.

. Should the Kansas Healing Arts Act be amended to provide penalties, such as
fines, for organizations or licensees that fail to report to the Board when
required by law to do so?

Testimony and Material Presented to the Committee. The recommendation

appears at page nine of the audit report which notes the Federation of State Medical
Boards' Guide to the Essentials of a Modern Medical Practice Act recommends specific
penalties for failure to report. See also other material noted under I. Under K.S.A. 65-
28,122 licensees in the healing arts are currently required to report certain acts to the
Board of Healing Arts. Thus, failure to report is a violation of the act and constitutes a
ground for the suspension, revocation, or limitation of a license or the imposition of a
misdemeanor penalty. No civil penalties are authorized by the act.

While hospital and other institutional medical staffs are required to report
by K.S.A. 65-28,121, there is no penalty which acerues to the medical staff as an entity
since the "medical staff" is not subject to regulation by any agency of the state, but
only by the hospital or organizational governing body. Who or what agency would
impose a penalty against what is essentially a private function or, in the case of county
and district hospital boards, a governmental entity?

Iv. Should othzr state agencies; law enforcement agencies, and medical associations
be _equired to report to the Board of Healing Arts concerning licensees who may
be incompetent, impaired, or otherwise in violation of the Kansas Healing Arts
Act?

PPO———
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Testimony and Material Presented to the Committee. See page eight of the

audit report for the above recommendation. Note slso that K.S.A. 65-2898 already
provides immunity for reporting for any person who in good faith, reports alleged
incidents of malpractice or information relating to the qualifications, fitness, or
character of or a disciplinary action against a person credentialed by the Board. The
Kansas rules of statutory construction provide that "person” as used in K.S.A. §5-2898

ineludes other than natural persons.

V. Should professional liability insurance carriers be required to report incidents of
medical malpractice to the Board of Healing Arts or other appropriate state

agencies?

Testimony and Material Presented to the Committee. This question arose

from Committee discussion and questions at the July 18-19 meeting. Representatives
of Medical Protective and the Western Insurance Companies responded that insurers
aould report incidents of medical malpractice they are aware of if immunity is provided
to insurance companies. Note the discussion of K.S.A. 65~2898 under IV, and note
further that under the Kansas rules of statutory construction "person” includes

corporate persons.

V1L Are the current laws which give qualified immunity to persons and organizations
that report incidents of alleged malpractice or alleged incompetency or impair-

ment sufficient to encourage reporting?

Testimony and Material Presented to the Committee. It has been noted that

persons who participate in peer review or reporting of incidents of malpractice or
professional incompetency which result in a practitioner losing medical staff privileges
or a license may be subject to actions alleging restraint of trade or constitutional
claims relating to due process. See article attached to memorandum from Don Strole
to the Committee dated July 8, 1985. Professions are now subject to challenges on
restraint of trade. See Goldfarb v. Virginia State Bar, 421 U.S. 773, (1975). There are

several cases that pertain to judging violations of antitrust laws which could be
reviewed for applicability in Kansas and, in its recommendations (No. 15) in Profes-
sional Liability in the '80s: Report 3, the AMA agreed to work with government
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agencies such as the Federal Trade Commission in regard to éelf—regulation and peer
review. The AMA could be contacted in regard to additional legal issues.

VII. Should hospitals be required by state law to maintain medical staff peer review

programs and to report on such programs annually to the licensing agency?

Testimony and Material Presented to the Committee. In testimony dated

July 2, 1985, the Kansas Hospital Association reported that the Joint Commission on
the Accreditation of Hospitals (JCAH) requires accredited hospitals to maintain an
ongoing quality assurance program designed to monitor and evaluate the quality and
appropriateness of patient care and to pursue opportunities to improve patient care and
resolve ide_ntified problems. JCAH accreditation is voluntary and thus does not apply to
all Kansas hospitals. Additionally, Medicare participation requires that hospitals meet
standards set by the Health Care Financing Administration relating to quality assurance
in order to be certified as a Medicare and Medicaid provider. Would state statutory
directives and supervision of hospital quality assurance programs by the state licensing
agency strengthen the positions of governing boards and committes in respect to suits
alleginé antitrust violations? Would statutory requirements strengthen the state's
ability to discipline committees or governing boards that fail to report?

VL Should the Board of Healing Arts be required by statute to review the practice
of healing arts licensees who have a specified number of malpractice petitions
filed against them in a specified time period? '

Testimony and Material Presented to the Committee. In their report, the
auditors recommend (see page 25) that the Board of Healing Arts give high priority to
investigating and taking disciplinary action against doctors who have had multiple
malpractice petitions filed against them, or who have allegedly committed an act of
gross negligence. A Florida Governor's Task Force on Medical Malpractice, for

example, recommended that when an individual licensee has three claims paid in excess
of $10,000 over a five-year period, the professional regulatory agency be required to
treat that as a complaint against the provider and conduct an investigation. There
appears to be agreement among conferees that there should be a mechanism established
to trigger a review mechanism of a provider's practice when there is evidence of
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negligence and agreement that multiple malpractice claims may be one indicator that a
licensee's practice should be upgraded or investigated. Testimony presented to the
Committee indicates that only about 10 percent of claims filed go to trial and that
between 60 and 75 percent of all malpractice claims are settled in favor of the
defendant. This testimony indicates consideration should be given to whether it will be
cost effective to conduct a full investigation and review each time a professional
liability action is filed.

IX. Should failure to carry basic coverage or to participate in the Health Care

Stabilization Fund be a ground for revocation, suspension, or limitation of a

license?

Testimony and Material Presented to the Committee. The above question

arises from the recommendation of the auditors that the Board of Healing Arts should
seek legislation making it a violation of the Kansas Healing Arts Act for an active
licensee to fail to comply with liability insurance require.nents established by law. See
pages 25 and 26 of the audit. It should be noted that K.S.A. 40-3416 requires any state
agency that receives a report of a violation of the Health Care Provider Insurance
Availability Act to: (1) make an investigation and take any offieial action it deems
appropriate, and (2) notify the Attorney General or county attorney who, upon notice,

must institute an action to enjoin the health care provider from re::dering professional

services in Kansas.

X. Should the Board of Healing Arts be authorize* to levy fines against licensees
who have violated the Kansas Healing Arts Act? (See also I this section.)

Testimony and Material Presented to the Committee. The post audit study

of the Board's disciplinary activities resulted in the above recommendation found on
page 26 of the audit report. Similar legislation was requested by the Board of Healing
Arts in legislation introduced in 1985 as noted in the memorandum dated July 8, 1885

from general counsel for the Board.

XI. Should additional public members be added to the Board of Healing Arts?
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Testimony and Material Presented to the Committee. The suggestion that

additional public members be added to the Board is found in the audit report at page 26.
The auditors found that public representation on the Kansas board is less than the
average of similar boards in othér states. See page 23 of the audit.

XI. Should the Board of Healing Arts be given authority to adopt rules and
regulations or guidelines establishing minimum standards of medical practice in
particular areas? Should the Board be exempt from some or all of the provisions
of law concerning rules and regulations in such case? (See Tort Reform Section,
VIL.)

Testimony and Material Presented to the Committee. The above recom-

mendation is from the memorandum from Don Strole, General Counsel of .the Board of
Hesling Arts to the Committee and dated July 8, 1985 "What Legislators Need to Know
About Medical Malpractice,™” notes that 18 states have statutes establishing a medical
standard of care. The AMA paper entitled "Standard of Care and Expert Witness
Qualification™ (April, 1985) lists 21 states which statutorily set out a medical standard
of care and notes that state legislation has often sought to define the locality upon
which the applicable standard is based. Arkansas, Florida, and Virginia statutes are
discussed in the AMA paper as are court decisions concerning the Alabama, Idaho, New
Hampshire, North Dakota, and Washington statutes. The Florida statute, for example,
[§768.45 (1)] defines the standard of care as that level of skill, care, and treatment
which is recognized by a reasonably prudent similar health care provider as being
acceptable under similar conditions and circumstances. This type of statutory
definition is designed to refleet differences in the resources available in different
communities and can change over time to reflect changes in medical practice.
Maryland's law sets out 30 acts that constitute professional miséonduct, and Arizona
lists 20 acts that constitute professional misconduct.

In Kansas, K.S.A. 1984 Supp. 65-2837 defines professional incompetency and
unprofessional conduct. The former includes one or more instances involving gross
negligence or repeated instances of ordinary negligence. The Legislature has also set
practice standards in K.S.A 65-2836 which sets out grounds for the revocation,
suspension, or limitation of a license, including failure to inform patients with breast
abnormalities of certain alternate forms of treatment. In K.S.A. 1984 Supp. 65-3237&,
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the entire statute sets out standards for ordering, dispensing, administering, selling, or
supplying certain amphetamines or sympathmimetic substances. Thus, there is a
precedent for st~tutorily preseribing minimum standards of care rather than using rules
and regulations in what may be a very sensitive area in which different points of view

and practice should be represented.

It is assumed that the General Counsel's recommendation that any standards
be exempt from provisions of the rules and regulations statutes refers to exempting any
standards adopted by rules and regulations from the definition contained in K.S.A. 77-
415(4) which would result in the Board's acting pursuant to K.S.A. 77-421a and thus
exempt the Board from f{iling the rules and regulations, from legislative review, from
the statutorily prescribed effective dates, and from review by the State Board on
Administrative Rules and Regulations as to the need for temporary rules.

XII. Should legislation be enacted which requires licensees of the healing arts to
report to an appropriate person in the hospital any hospitel staff member,
regardless of health care occupation, who falls below a minimum standard of
care? Should failure to carry out such reporting result in the Board being able

to suspend the license of the healing arts licensee immediately?

Testimony and Material to the Comriittee. The Genersl Counsel for the

Board of Healing Arts recommanded the above noted actions in 8 memorandum to the
Committee dated July 8, 1985. No other recommendations or material supporting the

above noted type of legislation has been submitted to the Committee.

XIV. Should legislation be enacted which allows the Board of Healing Arts to use and
defer action to impaired physician committees of private associations of the
healing arts and to make any information received by such committees abso-

lutely confidential?

Testimony and Material to the Committee. See Memorandum from Don

Strole to the Committee dated July 8, 1985, page two.
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XYV. Should legislation be enacted to authorize the Board, ‘upon probable cause, to
require a licensee tn take a competency examination approved by the Board
and, in the event of failure on the examination, to require the licensee to
attend courses in the area of the deficiency or to take other disciplinary
action? .

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole to the Committee dated July 8, 1985, page three. '

XVL  Should legislative action be taken to require hospitals to submit peer review
records on doctors when the hospital makes reports pursuant to K.S.A., 1984
Supp. 65-28,121?

Testimony and Material Presented to the Committee. See Memorandum
from Don Strole to the Committee dated July 8, 1985. See also K.S.A. 1984 Supp. 65-
4915, particularly subsection (e).

XVIL. Should a special committee be established to review peer review records
submitted to the Board and any other records it chooses to review?

Testimony and' Material Presented to the Committee. See Memorandum
from Don Strole dated July 8, 1985. Apparently the purpose of this recommendation is
to see that institutional medical staffs and others are doing adequate peer review. In
this context see VI, and note that the JCAH reviews quality control (peer review)
programs in the larger hospitals in Kansas (60 beds and over), that the Professional

Review Organization (PRO) is supposed to do patient care quality reviews of all hospital
patients that are Medicare related and that the Department of Health and Environment,
the hospital licensing agency, also does inspections for licensing purposes. Is this the
appropriate agency to adopt regulations concerning and review of peer review activities
in hospitals?
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nidwest perspective

ILLINOIS LAWYERS RUSH TO BEAT NEW
MALPRACTICE LAW; FILE 1,000 SUITS

By RICHARD J. DONAHUE

On the three business days before II-
‘inois” new medical malpractice law
took efect on Aug. 15, nearly 1.000
malpractice suits were filed in Cook
Zounty Circurt Court in Chicago.

From Aug. 15 through Aug. 19 only
12 maioracrice suits were filed. reflect-
ng the achorrence trial lawyers have
sor the new iegisiation which requires
-rern o submit 2l new filings to 3 pre-
-~al scree= ng panel. composed of a
.cCge. atsorney and prysician. berore

The Surt can go w0 thal. I the panei de-

aces unanirmousiy that the suitIs with-
sut rert,_ana the plaintiff goes ta

cour< and loses. then the plaintiff and,
fis STTorney bacome niable for court
- ‘OS5 3r0 the cefendant’s legal fees. .
—XTrurt challenge of the new law al-
ready has been filed at the request of
the iinois Trial Lawyers Association.
- Other constitutional challenges are ex-
" pected.

Even :f the new malpractice legisia-
tion prevails, It is not expected to have
a dramat:c impact on insurance premi-
ums :n the near future. A spokesman
for inois State Meaical Inter-Insurance
Exchange. which provides malpractice

insurance for more than 9.000 Hinois -

ors. sa:d the new legislation may
moderate the nise of insurance pre-
THUMS.

A spokesman for St. Paul Fire &
‘Aarine. which provides malpractice in-
surance for 2,800 lllinois doctors. said
the new !aw 15 a step in the right direc-
tion. “It’s too early to evaluate the im~
pact the 'aw will have on malpractice
insurance rates on a long-term basis.
but clearly the law 5 better than
nothing.” said Tirm Morse. senior mar-
keting o™¥icer :n St. Paul’s medical ser-
vices Jvision.

A leveling effect

Medical Pratective Co.. Fort Wayne.
Ind.. which provides malpractice cover-
age for approximately 3.000 lllinots
physicians. said the new lilinos law
should have 4" levehng effect .on the
number of ciams {lawsuits) filed in il
nois and 2iso have 3 moderating effect
on the cost of ¢laims.

‘It’s too earty to tell. but were hope-
ful.” said Bob Miller. vice president for

consumer affairs at Medical Protective. .
He said his cornpany writes medical

malpractice :nsurance in about 15
states. mostly 0 the Midwest. and
that Minois and Michigan lead int law-
suit activity. o

The spokesman for lilinois State
Medical Irter-insurance Exchange said
the new law “ces nnt go far enough

_ because it £92s not put 3 £ap on pain

and suffering awards. which some-

times run into the milons of dellars.
The llincis State Medical Society. which
pushed the malpractice reform law.

first asked for a $100.000 pain and ;

suffering cap. then a $250.000 cap.
and got nothing.

Features of the law consi2raed tene-
ficial to gocTors and ther .nsurers n
clude the enrmination of punmive 22m-
ages. the requirement of structured
sertiemants for judgments 11 2x¢esS of
$250.0C0. and Wmitations on the ‘zes
ot prartiff amorneys: 23 percert sor
the first 5150.000. 25 percent on set-

e s mmny e o

vements of $150.000 to $1 ~u'wn.

and 20 percent on any paycut over si
million.

From Jan. | 10 Aug. 15 this year. 3
record 2.979 medical malpractice suits
were filed n circust court :n Chicago.
which probably makes Cook Ceunty. II-
linots. one of the most Iitiginus jurisdic:
tions anywhere. said Max Sonderdy.
editor of the Cook County Jury Verdict
Reporter. in anticipation of the new
law,.95 suits were filed on Aug. 12

. 210-0r Aug. 13. and 637 20 Aug. 14.
_accort:ng to Mr. Sonderdy. At one
_ time. lawyers or their lerks wer2

reportedly lined up four abreast . the
court clerk’s office at Datey Center :n

downtown Chicago.
3e‘are the new 'aw went into ef:
Cont'd cr Page 22

ILLINOIS LAWYERS RUSH
TO BEAT NEW MALPRACTICE LAW

_ Cont'd from Page 4

fect. lawyers had nothing to lose by fil-
ing non-meritorious malpractice suits. 3
spokeswoman for the Hlinois State
Medical Society said. “They merely
ghrew them into the court hopper with
little or no research.” she said. ““The re-
sult was that 80 percent of cases were

resolved without payment to the plain-

uff. but still they invoived large sums

of money for iitigation expenses.”

The. spokeswoman said pre-trial
screening panels for malpractice suits
have been tried and tested in many
other states. with varying results.

‘One of the most successful models is
the Wisconsin system.” she said.
"m{hxch inciudes many features of lii-
nois’ new approach. In Wisconsin, only
one’in 10 cases proceed to tral after
the screening panel has reached its
decision.’

Operaticnal snechanics of the ltinois
screerung panel system are yet to be
determiricd by the state supreme
court. However, under the law. panels
will have a t'me limit of 120 days to
convene after two parties are joined n
a3 lawsuit. An additional 180-day exten-
sion 1S avaiiable.
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