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MINUTES OF THE _SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS

Senator Bill Morris at

The meeting was called to order by
Vice— Chairperson

_11:00  am./$¥%Xon February 2, 19.83in room _234E _ of the Capitol.

Al : .
I members were present except: Senator Reilly, who was excused.

Committee staff present: Russell Mills, Legislative Research Department
Fred Carman, Assistant Revisor of Statutes
June Windscheffel, Secretary to the Committee

Conferees appearing before the committee: Thomas J. Kennedy, Director, Alcoholic Beverage Control
Bill Strukel, Chief Enforcement Officer, ABC

Tom Coleman, Alcoholic Beverage Control

Vice-Chairman Morris called the meeting to order. He announced that
Senator Reilly is feeling much better and is leaving the hospital today.

Sen. Morris announced next week's proposed schedule.

Fred Carman distributed proposed senate bill which would permit liquor stores
to give away certain premiums and repeal and amend the existing nrnh1b1f1nn .
Sen. Vidricksen moved that the bill be introduced as a committee b111 2d by
Sen. Winter. The motion failed to pass. (Attachment #1),

Sen. Winter moved that the committee introduce legislation that would increase
the license fee of strong beer distributors from $150 to $300, to make it equal
to the cereal malt beverage license. 2d by Semn. Francisco. Motion carried.

The Vice-Chairman recognized Tom Kennedy. Director Kemnnedy announced that they
had just received information from the 10th Circuit Court of Appeals. He asked
that Tom Coleman brief the committee as to what it entails.

Tom Coleman announced the receipt of a recent 10th Circuit Court of Appeals
Opinion that was filed January 24, 1983, in which the 10th Circuit reversed

the Oklahoma Federal District Court which had struck down certain advertising
regulations which prohibited TV broadcasters and cable TV companies from
transmlttlng liquor advertisements. In effect, Coleman said, this reaffirmed
the state's authority under the 2lst Amendment to support aspects of commercial
free expression. (Attachment #2)

.

Sen. Francisco moved that legislation be introduced as a committee bill to
increase the license fee for retail liquor stores from $100 to $200. 2d by
Sen. Winter. Motion carried.

Director Kennedy appeared before the committee, concerning his Memorandum to
the committee dated January 19, 1983, concerning recommendations for legis-
lation this 1983 year, and asked that he be allowed to refer back to Item #6
at a later date.

Bill Strukel was recognized by Sen. Morris. Mr. Strukel spoke to Item #7,

on the above Memorandum: Should the liquor control investigators be brought
under the Police and Fireman's Retirement Act? He expressed strong convictions
in support of the ABC agents being brought under the act and asked that the
committee act favorably upon the suggestion. Senator Morris asked if there
were a fiscal note on the proposal. Mr. Strukel replied that he thought the
initial cost would be eighty to ninty thousand dollars. Director Kennedy spoke
to the effect that he felt the agents were one of the most professional groups
he had ever known.

Senator Francisco moved that legislation be introduced as a committee bill to
bring the liquor control investigators under the police and fireman's retirement
act. 2d by Senator Roitz. Motion carried.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON FEDERAL AND STATE AFFAIRS

room _224"E  Statehouse, at _11:00 a4 m /F¥¥on February 2, 1983

There was discussion of proposal #8 of the Memorandum, and Director Kennedy
asked to do some more research on it and report back to the committee.

Item #9 of the Memorandum concerned whether or not supplier refund coupons

be authorized in Kansas. Tuck Duncan spoke to the fact that couponing is the
national marketing strategy of the distillers and Kansas is not receiving the
benefit of that advertising and that the rebates go directly from the distiller
to the customer and in their opinion that did not constitute an interference
with the minimum mark-up policy of the state.

Item #10 of the Memorandum dealt with the matter of whether credit cards
should be allowed for the purchase of alcoholic liquor. Director Kennedy
said that this 1s a question which constantly comes up. This pertains
only to retail stores. Strictly for the committee's information.

Senator Daniels moved that the Minutes of the meeting of January 31, 1983, be
approved. 2d by Senator Francisco. Motion carried.

The meeting adjourned at 12:00 Noon.

Page 2 of




S Y viectzs A ﬁ/?//gfj S et iz T/

3 RS (483

SENATE BILL NOG.

8y

AN ACT relating to retail liquor stores; allowing the giving of
certain gifts or premiums; amending KeS5e4s 41-308 and

repealing the existing secticne

Be it enacted by the Legislature cof the State of Kansas:

Section le KeSeAws 41-308 is hereby amended to vead as
follows: 41—-308. {a) A retatler®s 1license shall allow the
licensee to sell and offer for sale at retail and deliver in the
original packages as therein prescribeds only in the prewises
specified in such 1licenses alcoholic liquor including beer
containing more than 3s2-pereent 3.2% of alcchol by weight for
use or consumption off of and away from the premises specified in
such licensey but not for resale in any form except to a club
licensed pursuant to article 26 of chapter 41 of the Kansas
Statutes Annotated.‘ The holder of a retailer®s license shall not
selly, offer for saley or give away or permit to be sclde offered
for sales or given away in or from the premises as specified In
such license any services or thing of value whatsoever except
alcoholic 1liquor in the original packagey ner—-sheti-he-or-she

except that the holder of such license may give awdy advertising

specialty items or _1tems which have a vailue of $1 or less and

such items may have the addressy phone numbers name and listing

of products printed on the item. The licensee shall not furnish

any entertainment in such premises or permit any pinball machine
or game of skill or chance to be located in or on such premisess

(b} A retailer®s license shall allow the licensee to store
wine in refrigeratorss cold storage unitss ice boxes or cther
cooling devicess and the licensee may sell such wine to consumers
in a chilled conditions

Sece 2« KsS»hse 41-308 is hereby repealeds

Sece 3o This act shall take effect and be in force from and

after its publication in the statute books
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FILED

United States Court of Appeels
PUBLISH Tenth Circuit
o4 )
UNITED STATES COURT OF APPEALS JAN L= BgJ
HOWARD K. PHULIPS
TENTH CIRCUIT Clerlkd

OKLAHOMA TELECASTERS ASSOCIATION, an
unincorporated association; COMBINED
COMMUNICATIONS CORPORATION CF OKLAHOMA,
INC., an Oklahoma corporation; GRIFFIN
TELEVISION, INC., an Oklahoma corporation;
KTVY, INC., an Oklahoma corporation;
KTUL-TV, INC., an Oklahoma corporation;
KOTV, INC., an Oklahoma corporation;
SCRIPPS-HOVARD BROADCASTING CO., an Ohio
corporation; GOLDEN WEST BROADCASTERS OF
OKLAHOMA, INC., an Oklahoma corporation;
BLAIR BROADCASTING OF OKLAHOMA, INC., an
Oklahoma corporation; EASTERN OKLAHOMA
TELEVISION CO., INC., an Oklahoma
corporation; SERAPHIM CORP., an Oklahoma
corporation; KOKI-TV, an Oklahoma partner-
ship; and TULSA TV 41, a joint venture,

Plaintiffs-Appellees,

-

v. No. 82-1058

RICHARD A. CRISP, DIRECTOR, ALCOHOLIC
BEVERAGE CONTROL BOARD,

Defendant-Appellant.

M et et et S S Nt e N e i M S e Mt S Ml S e NP Ml S el et a? St

CABLECOM~GENERAL, INC.; COX CABLE OF
OKLAHOMA CITY, INC.; MULTIMEDIA
CABLEVISION, INC.; and SAMMONS
COMMUNICATIONS, INC.,

Plaintiffs-Appellees,
V. No. 82-1061
RICHARD A. CRISP, DIkECTOR, ALCOHOLIC
BEVERAGE CONTROL BOARD,

N e N N Mt el N M N St St N

Defendant-Appellant.

-

Appeal From the United States District Court
For the Western District of Oklahoma
(D.C. Nos. CIV-81-290-VW and CIV~-81-439-W)
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Robert D. Nelon (Roy J. Davis, L. Gene Gist and Nancy M.
Thompson with him on the brief) of Andrews Davis Legg Bixler
Milsten & Murrah, Oklahoma City, Oklahoma, for Plaintiffs-
Appellees Oklahoma Telecasters Association, et al, in No.
82-1058.

Clvde A. Muchmore (Richard C. Ford with him on the brief) of
Crowe & Dunlevy, Oklahoma City, Oklahoma, for Cablecom-General,
Inc. (John D. Matthews, David P. Fleming and J. Christopher
Redding of Dow, Lohnes and Albertson, Washington, D.C., for Cox
Cable of Oklahoma City, Inc., Multimedia Cablevision, Inc., and
Sammons Communications, Inc., with them on the Dbrief) in No.
82-1061.

Gary W. Gardenhire, Assistant Attorney General of Oklahoma (Jan
Eric Cartwright, Attorney General of Oklahoma), Oklahoma City,
Oklahoma, for Defendant-Appellant.

Jerry D. Sokolosky, Oklahoma City, Oklahoma, filed an amicus
curiae Dbrief for Oklahoma Press Association and Outdoor
Advertising Association of Oklahoma.

Larry Derryberry of Derryberry Duncan & Gray, Oklahoma City,
Oklahoma, filed an amicus curiae brief for S.A.N.E., Inc.

Bill Allain, Attorney General of Mississippi and Peter M.
Stockett, Assistant Attorney General of Mississippi, Jackson,
Mississippi, (W. Timothy Jones and John E. Milner of Brunini,
Grantham, Grower & Hewes, Jackson, Mississippi, of counsel)
filed an amicus curiae brief for the State of Mississippi.

Before BARRETT, McKAY and LOGAN, Circuit Judges.

BARRETT, Circuit Judge.
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Richard A. Crisp (Crisp) appeals from two summary judgments
declaring that certain provisions of Oklahoma's constitution
and statutes vioclate the First and Fourteenth Amendments of the
Uniteq States. Constitution. The appeals were consolidated
pursuant tec Fed. R. App. P. 3(Db).

Appellee in No. 82-1058, Oklahoma Telecasters Association
(Telecasters), 1s an unincorporated association of corporations
and partnerships engaged in the Dbusiness of television broad-
casting in the State of Oklahoma. Appellees in No. 82-1061 are
holders of cable television franchises in the State of Oklahoma
and will be referred to as the "cable operators". Appellant,
Crisp, 1s the former director of the Oklahoma Alcoholic Bever-
age Control Board, an agency charged with primary responsibil-
ity for -the enforcement of Oklahoma laws regulating the sale-
and consumption of alcoholic beverages.

The Oklahoma Constitutilion stringently restricts the adver-
tising of alcoholic beverages:

It shall Dbe wunlawful for any person, firm or
corporation to advertise the sale of alcoholic beverage
within the State of Oklahoma, except one sign at the
retail outlet bearing the words "Retail Alcoholic
Liguor Store.”

Okla. Const. art. XXVII, § 5. The Oklahoma Alcoholic Beverage
Control Act similarly prohibits the advertising of "alcoholic
beverages or the sale of the same within the State of Okla-
homa," ®xcept by strictly regulated on-premises signs. Okla.

Stat. Ann. tit. 37, § 516 (Vest Supp. 1982). That act defines

"alcoholic beverage" as "alcohol, spirits, beer, and wine.



-" Okla. Stat. Ann. tit. 37, § 506(2) (West Supp. 1982). The
definition of "beer" only includes beverages '"containing more
than three and two-tenths percent (3.2%) of alcohol by weight.
- . " Okla. stat. Ann. tit. 37, § 506(3) (West Supp. 1982).
Since beer can contain 3.2% alcohol or less, the advertising of
beer generally is allowed. The advertising of wine and other
alcoholic b;verages within the state, however, is prohibited.

The members of Telecasters rebroadcast network programming
that includes advertisements for wine. Although such advertis-
ing 1s lawful where it originates, and in most states where
rebroadcast occurs, the members of Telecasters are required to
"block out" network advertising of wine. If Telecasters'
members fail to do so, or if they solicit or accept advertise-
ments f£&r alcoholic beverages, they are subject to criminal .
prosecution by complaint of the Alcocholic Beverage Control
Board.

The cable operators also are prohibited from scliciting or
accepting advertising for alcoholic beverages. For many years,
however, the cable operators have been allowed to relay pro-
gramming from out-of-state television stations <that included
advertisements for wine. In fact, Federal Communication Com-
mission regulations and federal copyright law prohibit cable
operators from altering or modifying the television signals,

including advertisements, they relay to subscribers. See 17

U.s.C. § 111(c)(3) (1976) and 47 C.F.R. § 76.55(b) (1981).

Despite those federal requirements, the Attorney General of the

-3
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state of Oklahoma on May 192, 1980, issued an opinion declaring
that the prohibitions against alcoholic beverage advertising
apply to cable television in the same manner as they apply to
broadcast television. Pursuant to that opinion, Crisp notified
the cable operators that the wine commercials they had been
relaying were illegal, and threatened the operators with crimi-
nal prosecution if they continued to relay such commercials.
Telecasters and the cable operators filed separate suits
against Crisp, in his official capacity, in the United States
District Court for the VWestern District of Oklahoma. Pursuant
to 28 U.s.C. § 2201 (Supp. IV 1980), both plaintiffs asked the
court to render a declaratory judgment that Oklahoma's laws,
Okla. Const., art. XXVII, § 5, and Okla. Stat. Ann. tit. 37, §
516, sup}a, violated their rights to free speech, guaranteed by
the First and Fourteenth Amendments, and equal protection,

1/

guaranteed by the Fourteenth Amendment.= In addition, the
cable operators requested and received a preliminary injunc-
tion, and Dboth plaintiffs sought permanent injunctions, pro-
hibiting Crisp from enforcing the constitutional and statutory

prohibitions against them.

Both the cable operators and Telecasters filed motions for

L1/The equal protection claim was based on the inconsis-
tency between the treatment of the broadcast versus the printed
media: ,newspapers and magazines published outside of Oklahoma,
but circulated within the state, are permitted to carry adver-
tisements of alcoholic beverages. The trial court did not
reach the issue of equal protection and it is not before us in
these appeals.
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summary Jjudgment under Fed. R. Civ. P. 56. Crisp filed motions
to dismiss pursuant to Fed. R. Civ. P. 12(b)(6). On December
18, 1981, the district court filed nearly identical memorandum
opinions and orders in the two cases, granting Telecasters' and
the cable operators' motions for summary judgment, and denving
Crisp's motions to dismiss.

In both Qpinions the district court ruled that the power to
regulate 1liguor granted to the states by the Twenty-first
Amendment to the United States Constitution did not override
the First Amendment rights of Telecasters and the cable
operators. The court then applied the four part analysis the

Supreme Court prescribed 1in Central Hudson Gas and Electric

Corp. v. Public Service Commission, 447 U.S. 557 (1980), for

determining the wvalidity of +the regulation of ‘“commercial
speech"”. That analysis can be summarized as follows: (1) 1is
the commercial speech protected by the First Amendment; that
is, does it concern lawful activity and is it not misleading;
(2) is the asserted governmental interest substantial: (3)
does the regulation directly advance the governmental interest
asserted; (4) 1is the regulation more extensive than is neces-
sary to sérve the governmental interest? 1Id. at 566.

The district court concluded that Oklahoma's laws only
indirectly advanced the stated governmental interest in reduc-
ing alcdhol conSumption and its related.problems, and were more
extensive than necessary to serve that interest. The court

therefore entered declaratory Jjudgments stating that enforce-
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ment of the advertising laws does or would violate the plain-
tiffs' First Amendment rights, as guaranteed by the Fourteenth
Amendment. The court also entered permanent injunctions
against Crisp, preventing him, or the Alcoholic Beverage
Control Board, from enforcing the laws against the plaintiffs.
On January 11, 1982, Crisp timely filed a notice of appeal
with this court. On February 10, 1982, the district court
entered an order withdrawing its December 18, 1981, cpinions,
and filed nunc pro tunc memorandum opinions in lieu thereof,
supplementing and amplifying its views with respect to the
granting of summary judgments. The substituted opinions did
not alter the court's reasoning or conclusions in any material
way; the December and February opinions afe nearly identical.
Crisp mdved to strike the substituted opinions. The district
court overruled the motion in Cablecom, but entered no order in

Telecasters.

Crisp then moved the trial court to stay the permanent
injunctions pursuant to Fed. R. Civ. P. 62(c). The trial court
denied the motion on May 12, 1982. On October 4, 1982, the
Supreme Court dismissed for want of a substantial federal

question the appeal in Queensgate Investment Co. v. Liguor

Control Commission, g.s. , 51 U.S.L.W. 3252 (October 5,
1982). In that case’the Ohio Supreme Court had upheld against
a First® Amendment challenge a state regulation which prchibited
retail ligquor permit holders from advertising the retail price

of alcoholic beverages.



Based on the Queensgate dismissal, Crisp on November 4,

1982, again moved the district court to suspend the injunctions
under Fed. R. Civ. P. 62(c). The district court was unable to
hear the motions prior to November 15, when the appeals were
scheduled for oral argument. On Novenmber 9, therefore, Crisp
applied to this court under Fed. R. App. P. 8(a) for an order
suspending the injunctions during the pendency of the appeals.
At the comméncment of oral argument on November 15, 1982, we
denied that application.

In his briefs, Crisp raises numerous contentions of error,
including the propriety of the trial court's summary judgments

and nunc pro tunc opinions, the denial of Crisp's request for a

hearing on his motion to stay the injunctions, and the trial

court's rapplication of the Central Hudson analysis. At oral

argument, however, Crisp emphasized the importance of the

Queensgate dismissal. We agree that the application of that

case 1s the critical issue in this appeal. Thus, we will first
address that issue.
I.

In Queensgate Investment Co. v. Liguor Control Commission,

69 Ohio St. 24 361, 433 N.E.2d 138 (1982), the appellant,
Queensgate Investment Co. (Queensgate), was a holder of an Ohio
liguor permit who was prosecuted for the violation of certain
regulattons of the Ohio Ligquor Control Commission. The regula-

tions in question prohibited off-premises price advertising by
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holders of certain liguor permits.g/ he Commission rendered
an order suspending Queensgate's license for one week for +the
violation of the regulation. Queensgate appealed on several
grounds, including a contention that the regulation was an
unconstitutional restraint on its First Amendment right to
engage in commercial speech.

The Ohio Supreme Court applied the analysis articulated in

Central Hudson, supra, and held that the regulation did not

violate the First Amendment. The court first held that the

2/The regulations provided, in pertinent part:

No alcoholic Dbeverages shall be advertised in Ohio
except in the manner set forth in 4301:1-1-03 and as here-
inafter provided.

_(a) As to advertising on the premises, holders of
Class C, D, and G permits shall not advertise the price per
bottle or drink of any alcoholic beverage, or in any manner
refer to price or price advantage except within their
premises and 1in a manner not visible from the outside of
said premises.

(B) Manufacturers and distributors of alcoholic
beverages are permitted to advertise their products in OChio.

Holders of Class C, D, and G permits shall be autho-
rized to advertise in newspapers of general circulation,
radio and television, on bill boards, calendars, in or on
public conveyances and in regularly published magazines.
Advertising may include the retail price of the original
container or packages, but such advertising may not in any
manner refer to price advantage.

Subsequent enactment of law by the 102nd Ohio General
Assembly prohibits the advertising of the retail price of
beer in any media. See page 6, Section 4301.211 of the
Revised Code of Ohio.

Ohio Adm. Code 4301:1-1-44. See Queensgate, supra at 69 Ohio
St.2d 361-62 n. 1.
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speech was protected and that the asserted governmental
interest, that of discouraging the excessive consumption of
alcoholic beverages, was substantial and was well within the
powers granted to the states under the Twenty-first Amendment.
The court then held that since it was directed at controlling
alcoholic beverages, not speech, the regulation did directlyv
advance the governmental interest. Finally, the court held
that the advertising of drink prices and price advantages would
encourage the excessive consumption of alcoholic beverages;
thus, the prohibition against such advertising was the narrow-
est method available to prevent such excessive consumption.

Queensgate, supra at 69 Ohio St. 2d 365-67.

Queensgate filed a timely appeal in the United States
Supreme "Court. The only issue it raised there was whether the
regulation violated the "First and Fourteenth Amendments of the

Constitution of the United States by suppressing the public

dissemination of truthful information about a lawful
activity." Jurisdictional Statement at I, Queensgate Invest-
ment Co. v. Liquor Control Commission, No. 81-2174. The Liquor

Control Commission filed with the Supreme Court a motion to
dismiss the appeal on the ground that the guestion was soO
unsubstantial as not to warfant further argument. The Dbasis
for the motion was that an advertising prohibition was well
within “the scope of a state's powers under the Twenty-first
Amendment, which permits a s:tate to totally ban the sale of

ligquor, or otherwise "minimize its evils".
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On October 4, 1982, the Supreme Court dismissed the appeal

. . - . w3
"for want of a substantial federal question. 3/ Queensgate
Investment Co. v. Ligquor Control Commission, U.s. , 51
U.S.L.W. 3252 (October 5, 1982). Thus, we must now determine

what precedential weight to ascribe to that dismissal in decid-
ing the present appeal.
II.
The seminal case on the precedential effect of summary

dispositions by the Supreme Court is Hicks v. Miranda, 422 U.S.

332 (1975). In that case the Court was faced with‘the problem
of the distinction between its appellate 3jurisdiction and its
certiorari Jjurisdiction. Under 28 U.s.C. § 1257(2) (1976),
final judgments of the highest court of a state may be reviewed
by the S8Supreme Court: "By appeal, where is drawn in question
the wvalidity of a sfatute of any state on the ground of its
being repugnant to the Coﬁstitution . . . of the United States,
and the decision is in favor of its validity." Unlike certio-
rari jurisdiction, which is discretionary, the Court's appel-

C . . . . 4
late jurisdictiocn is mandatory. Hicks, supra at 344.—/

3/The rules of the Supreme Court require a jurisdictional
statement which inclues "[a] statement of the reasons why the
questions presented are so substantial as to require plenary
consideration, with briefs on the merits and oral argument, for
their resolution." Sup. Ct. R. 15(h). Rule 16 allows the
appellee to file a motion to dismiss an "appeal from a state
court on the ground that it does not present a substantial
federal®question. . . ." Sup. Ct. R. 16(1)(b).

4/see alsc Sup. Ct. R. 17(1) ("A review on a writ of
certiorari is not a matter of right, but of judicial discre-
tion. . .); 16 Wright, Miller, Cooper & Gressman, Federal
Practice and Procedure §§ 4003, 4004 & 4011 (1977).

-10-



Thus, when a case comes before it on appeal, the Supreme Court
is "not obligated to grant the case plenary consideration
but [it is] required to deal with its merits." Id.

The Court. in Hicks therefore ruled that a summary dismissal
of an appeal for want of a substantial federal guestion is a
decision on the merits of the case. Such a summary disposition
is binding on the lower federal courts, at least where substan-
tially similar issues are presented, until doctrinal develop-
ments or direct decisions by the Supreme Court indicate other-
wise. Id. at 344-45.

Although the Hicks decision has been c¢riticized for a
variety of reasons,é/ since that decision the Supreme Court
has consistently stated that summary dispositions-—-summary
affirmances and summary dismissals for want of a substantial
federal question--are decisions on the merits and are binding

. : 5 ) , R
on the lower federal courts.~/ The Court has refined the

5/mMr. Justice Brennan has criticized the rule as giving
too much weight to a summary decision made solely on a juris-
dictional statement, for a variety of reasons which are not
explained in any sort of opinion. See Sidle v Majors, 429 U.S.
945 (1976) (Brennan, J., dissenting from denial of certiorari);
Colorado Springs Amusements, Ltd. v. Rizzo, 428 U.S. 913 (1976)
(Brennan, J., dissenting from denial of certiorari). Sitting
by designation in the Fourth Circuit, Justice Clark stated that
the Hicks rule "fllew] in the face" of what he perceived to be -
the Court's actual practice of according similar treatment and
precedential weight to appeals from state courts and petitions
for certiorari. 526 F.2d 833, 836 (4th Cir. 1975) (Clark, J.,
concur;}ng), cert. denied, 428 U.S. 913 (1976).

6/see Metromedia, Inc. v. City of San Diego, 453 U.S.
490, 499-500 (1981) (plurality opinion); Southern Railway Co.
v. Seaboard Allied Milling Corp., 442 U.S. 444, 462 (1979);
Caban v. Mohammed, 441 U.S. 380, 390 n. 9 (1979); Washington v.
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rule by emphasizing that a summary disposition only upholds the
judgment of the lower court; "[iJt does not . . . necessarily

reflect [the Court's] agreement with the opinion ©f the court

whose judgment is appealed." Washington v. Confederated Bands

and Tribes of the Yakima Indian Nation, 439 U.S. 463, 477 n. 20

(1972); See also Illinois State Board of Elections v. Socialist

Workers Party, 440 U.S. 173, 182-83 (1979); Mandel v. Bradlevy,

432 U.S. 173, 176 (1977) (per curiam).

It has also become clear that while summary dispositions
are rulings on the merits, their precedential effect is limited
to the precise issues set forth in the jurisdictional statement:

Summary affirmances and dismissals for want of a

substantial federal gquestion without doubt reject the
specific challenges presented in the statement of
jurisdiction and do leave undisturbed the 3judgment
appealed from. They do prevent lower courts from
coming to opposite conclusions on the precise issues
presented and necessarily decided by those actions.
. Summary actions, however, . . . should not be under-
stood as breaking new ground but as applying principles
established by prior decisions to the particular facts
involved.

Mandel, supra at 176. See also Metromedia, Inc. v. Citv of San

Diego, 453 U.S. 490, 499 (1981); Illinois State Board of Elec-

tions, supra at 182-83; Yakima Indian Nation, supra at 477 n.

20. Moreover, although lower federal courts are bound by
summary dismissals, they carry less precedential weight in the

Supreme Court than opinions rendered after plenary considera-

- -

Confederated Bands and Tribes of the Yakima Indian Nation, 439
U.S. 463, 477 n. 20 (1979); Mandel v. Bradley, 432 U.S. 173,
176 (1977) (per curiam); Tully v. Griffin, Inc., 429 U.S. 68,
74 (1976).
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tion by that Court. Metromedia, supra at 500; Caban v.

Monhammed, 441 U.S. 380, 390 n. 9 (1979); Yakima Indian Nation,

supra at 477 n. 20; Tully v. Griffin, Inc., 429 U.S. 68, 74-75

(197¢) . In fact, "[iJt is not at all unusual for the Court to

find it appropriate tc give full consideration to a guestion

that has been the subject of previous summary action." Yakima
Indian Nation, supra at 477 n. 20. See, e.g., Caban, supra at

390 n. 9 (the Court gave plenary consideration to an issue
presented and summarily dismissed only three years before and
reversed itself).

This review of the Hicks rule provides some guidance in
determiﬁing the precedential weight we should give to the

summary dismissal of Queensgate. To the extent that the same

constitutional 1issues are presented in this case as were

presented in Queensgate, that decision is binding, though the

reasoning of the Ohio Supreme Court may not be. In his concur-
ring opinion in Mandel, Mr. Justice Brennan suggested that in
determining the reach of a summary dismissal as precedent, a
court must: "(a) examine the jurisdictional statement in the
earlier case to Dbe certain that the constitutional guestions
presented were the same and, if they were, (b) determine that
the judgment in fact rests upon decision of those guestions and
not even arguably upon some alternative nonconstitutional

ground.™® Mandel, supra at 180 (Brennan, J., concurring) .

These guidelines have been used by other courts. See Socialist

Workers Party v. March Fong Eu, 591 F.2d 1252, 1257-58 (9th

-13-



Cir.), cert. denied, 441 U.S. 9246 (1979); Lecates v. Justice of

the Peace Court No. 4, 637 F.2d 898, 904-05 (3rd Cir. 1980).

Ve consider them to be appropriate here.

III.

~

The jurisdictional statement in Queensgate presented the

following guestion to the Supreme Court:

Whether Regulation 4301:1-1-44 of the Ohio Liquor
Control Commission, which prohibits a duly 1licensed
retail llquor permit holder from advertising the retail
price of alcoholic beverages in any medium visible from
outside the permit premises, violates the First and
Fourteenth Amendments of the Constitution of the United

States Dby suppressing +the public dissemination of
truthful information about a lawful activity.

Jurisdictional Statement at I, Queensgate, No. 81-2174. In

support of the proposition that the question was a substantial

one, the appellant in Queensgate argued that the advertising in
question was protected commercial speech, that the Twenty-first
Amendment did not allow a state to infringe on protected
commercial speech, and that the regulation in guestion was an
unconstitutional infringement on its First Amendment rights

when analyzed under the four-part Central Hudson test.

In the instant case, the issue 1is substantially similar.
In essence, that issue is: is Oklahoma's advertising prohibi-
tion an unconstitutional infringement on protected commercial

speech? Implicit in that issue, as we believe was implicit in

Queensgate, is the issue of whether the Twenty-first Amendment
=t e
in some way enhances a state's authority to regulate commercial

speech concerning alcoholic beverages. To be sure, there are
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factual distinctions between Queensgate and the instant case:

the regulated parties here are television stations, not ligquer

permit holders; the laws here prohibit the rebroadcasting of

all advertising of alcoholic beverages, except for beer adver-

tising, while the regulation in Queensgate prevented only off-

premises price advertising; and other minor distinctions. The
crucial similarity between the cases, however, is this: in
both cases, the state, acting under its powers granted by the
Twenty-first Amendment, has chosen to prohibit some, but not
all, forms of liguor advertising with the goal of decreasing
the consumption and abuse of alcoholic beverages. Ve are
confident that the constitutional questionwpresented in Queens-
gate and in the present appeals is substantially the same.

The ‘second inquiry is whether there are any nonconstitu-
tional groﬁnds upon which the Supreme Court may have decided

Queensgate. As noted above, the appellant's jurisdictional

statement in Queensgate, while minimizing the effect of the

Twenty-first Amendment, clearly concentrated on the argument
that the regulation there violated its First Amendment rights
to commercial speech. 1In its motion to dismiss for want of a
substantial federal question, the Ohio Liguor Control Commis-
sion relied solely on the argument that the state was free to
regulate liquor advertising as part of its broad Twenty-first
Amendment power to regulate liquor and minimize its evils. 1In

our view, Queensgate manifestly presented an issue concerning

the tension between the First and Twenty-first Amendments. The

-15-



Supreme Court arguably may have decided the case on nonconsti-
tutional grounds; if so, however, we cannot discern themn. It
is our view that the Supreme Court decided Ohio's regulation
was not an unconstitutional infringement on the appellant's

First Amendment rights. The Queensgate dismissal is binding on

this court.
Iv.
Still, the Supreme Court has warned against courts being so
preoccupied with a summary dismissal that they fail "to under-

take an independent examination of the merits." Mandel, supra

at 177. In light of that warning, and because the laws here in

question are indeed broader than the regulation in Queensgate,

we will follow the approach taken by the court in Plante v.

Gonzalez] 575 F.2d 1119 (5th Cir. 1978), cert. denied, 439 U.S.

1129 (1979); i.e., Queensgate will "caution us" against finding

Oklahoma's laws to be unconstitutional, but we must still
examine the merits of these appeals. Id. at 1125-26. In

undertaking this examination, we are mindful that Queensgate

"broke no new ground", and that we cannot reach an opposite
conclusion "on the precise issues presented ang necessarily

decided by" Queensgate. Mandel, supra at 176.

The crucial question in this case, as it was under our

interpretation of Queensgate, is whether Oklahoma's prohibition

against‘advertiéing of alcoholic beverages, as applied to the
Appellees, violates their First Amendment rights, as guaranteed

by the Fourteenth Amendment. The resolution of this 1issue -

-16-



involves an examination of the relative interests at stake:
that is, we must balance the right of Telecasters and the cable
operators to engage in commercial speech against the right of
Oklahoma, through its general police powers as enhanced by the
Twenty-first Amendment, to regulate commercial speech relating
to alcoholic beverages.

The relevant section of the Twenty-first Amendment states:
"The transportation or importation into any State, Territory,

or possession of the United States for delivery or use therein

Hh

of intoxicating liguors, in violation of the laws thereof, is
hereby prohibited." U.S. Const., amend. XXI, § 2. ihile the
states have broad authority to regulate alcoholic beverages

under their traditional police powers standing alone, Wisconsin

v. Constantineau, 400 U.S. 433, 436 (1971), "the broad sweep of

the Twenty-first Amendment has been recognized as conferring

something more than the normal state authority over public

health, welfare, and morals." California v. LaRue, 409 U.S.
109, 114 (1972). Thus, under the Twenty-first Amendment, the
states have the power to prohibit totally the sale of liquor

within their boundaries, New York State Liguor Authority v.

Bellanca, 452 U.S. 714, 715 (198l1) (per curiam); Ziffrin, Inc.

v. Reeves, 308 U.S. 132, 138 (19392), and the concomitant power
to regulate the times, places, and circumstances under which

ligquor May be sdld. Bellanca, supra at 715. Moreover, within

the power conferred by the Twenty-first Amendment, a "State may

protect her people against evil incident to intoxicants .

-17-



and may exercise large discretion as to means emploved."

Ziffrin, supra at 138-39.

On two separate grounds, therefore, we hold that Oklahoma's
alcoholic beverage advertising prohibitions are an exercise of
authority within that granted by the Twenty-first Amendment.
First, the purpose of the advertising here unguestionably is to
encourage sales of alcocholic beverages. As such, the advertis-
ing could be considered an incident of the sale of liguor which
the state may regulate as 1t regulates sales themselves:
“"[t]he prohibition against certain forms of advertising 1is
really a prohibition against soliciting of business." Premier-

Pabst Sales Co. v. State Board of Equalization, 13 F. Supp. 90,

96 (s.D. Cal. 1935). Alternatively, the laws are justified as
cne of the means, selected by an exercise of its broad discre-
tion, by which Oklahoma has chosen to achieve the proper goal

of protecting its people against the harms incident to the use

of alcoholic beverages. Ziffrin, supra at 138-39. The latter

justification was the one the State of Ohio presented to the

Supreme Court in Queensgate. Under either analysis, Oklahoma's

ligquor advertising laws are within its powers under the
Twenty-first Amendment. Accordingly, they are entitled to the
"'added presumption in favor of the validity of the state
regulation’ conferred by the Twenty-first Amendment." Bel-

~ -

lanca, supra at 718 (guoting California v. LaRue, supra at 118).

V.

The determination that Oklahoma's laws are within its

o -18-
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authority under the Twenty-first Amendment, however, does not
end our inquiry. The Twenty-first Amendment did not grant to
the states the authority to abrogate individual rights guaran-

teed ~by the Fourteenth Amendment. Craig v. Boren, 429 U.S.

190, 206-09 (1976); Visconsin v. Constantineau, supra at 436

(1971). A state's power under the Twenty-first Amendment must
be considered in the 1light of the other provisions of the
Constitution "in the context of the issues and interests at

stake in any concrete case." Hostetter v. Idlewild Bon Vovage

Liguor Corp., 377 U.S. 324, 332 (1964).

In this case, then, we must consider the Twenty-first
Amendment 1in the 1light of the First Amendment. There is no

serious dispute that the advertising here in question is

commercial speech, entitled to some degree of protection under

7/

the First and Fourteenth Amendments.-- Virginia State Board

of Pharmacy v. Virginia Citizens Consumer Council, 1Inc., 425

U.S. 748 (1976); Bates v. State Bar, 433 U.S. 350 {1977):

Linmark Associates, Inc. v. Township of Willingboro, 431 U.S.

Z/Crisp belatedly argues that the advertisements here are
"inherently misleading" and therefore properly prohibited. See
in re R.M.J., 455 U.S. 191, 202; Friedman v. Rogers, 440 .U.S.
1, 15-16 (1979); Ohralik v. Ohio State Bar Association, 436
U.S. 447, 462 (1978). Irrespective of whether that argument is
properly before us, it is clear that Oklahoma's laws are not
aimed at preventing deceptive or misleading advertising.
Indeed, if they were, they would be in danger of being struck
down ase being more extensive than reasonably necessary. See,
€.9., In re R.M.J., supra at 207. The purpose of Oklahona s
laws is to prevent the excessive consumption of alcohol. For
purposes of determining the constitutionality of the laws in
that context, we are willing to accept the trial court's
finding that the advertising is truthful.
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85 (1977). 1In interpreting the scope of protecticn afforded by
the First Amendment, however, there is a ‘common-sense and
legal distinction between speech proposing a commercial +trans-—

11

action and other varieties of speech. Metromedia, Inc.

v. City of San Diego, 453 U.S. 490, 506 (1981) (plurality

opinion). Rather than dilute the First Amendment, the Supreme
Court has "afforded commercial speech a limited measure of

protection, commensurate with its subordinate position in the
scale of First Amendment values, while allowing modes of regu-
lation that might be impermissible in the realm of noncommer -

cial expression." OhraliX v. Ohio State Bar Association, 436

U.S. 447, 456 (1978).

Our duty here is to determine whether Oklahoma's laws are a
permissi%le regulation of the Appellees' attenuated First
Amendment rights. In doing so, we must bear in mind that the
Supreme Court allowed substantially similar ‘regulations,

despite similar challenges, in Queensgate. Nevertheless, 1in

view of the holding in Craig v. Boren, supra at 209, that the

Twenty-first Amendment does not alter the standards otherwise
applicable in equal protection cases, we will apply the
analysis for determining the validity of regulation of commer-

cial speech articulated by the Supreme Court in Central Hudson

Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557

(1980).‘

In Central Hudson, the Court reiterated that commercial

speech 1is accorded lesser protection under the Constitution
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than other forms of constitutionally protected exXpression.

Central Hudson, supra at 563 (citing Ohralik, supra at 4577} .

According to the Court, the "protection available for particu-
lar commercial expression turns on the nature both of the
expression and of the governmental interests served by 1its

regulation.” Central Hudson, supra at 563. In order to

balance those two competing interests, the Court proposed the
following four-part analysis:

At the outset, we must determine whether the
expression 1is protected by the First Amendment. For
commercial speech to come within that provision, it at
least must concern lawful activity and not be mislead-
ing. Next, we ask whether the asserted governmental
interest is substantial. If both inguiries vyield-
positive answers, we must determine whether the regula-
tion directly advances the governmental interest
asserted, and whether it is not more extensive than is
necessary to serve that interest.

Central Hudson, supra at 566.

Thé threshold presented by the first two steps 1is easily
crossed. In all relevant respects, the commércial speech here
in gquestion concerns lawful activity. The sale and consumption
©of alcoholic beverages, though heavily regulated, is lawful

within the State of Oklahoma.g/ Nor, despite Crisp's allega-

§/Crisp argues that some o0f the advertising displays
conduct which would be unlawful in Oklahoma. First, we do not
consider it significant that a nationally broadcast advertise-
ment -may show conduct, such as drinking wine in public, which
is unlawful in Oklahoma. The purpose of the advertisement is
to sell-wine, which may be done lawfully in Oklahoma, not to
encourage public drinking in violation of the laws of Okla-
homa. Secondly, if Oklahoma's true purpose were to Dprevent
only such advertising, the laws again are far more extensive
than necessary.

21—



9/

tions, are the advertisements inherently misleading.2
commercial speech here 1is protected speech under the First

Amendment. See Virginia State Board of Pharmacy, supra.

The asserted governmental interest of Oklahoma in prohibit-
ing the advertising of alcoholic beverages is to reduce the
sale and consumption of liquor, and thereby reduce the problems
associated with alcohol abuse. There can be no guestion that
this asserted interest is substantial. Under its general
police power, Oklahoma has a legitimate and substantial inter-
est in the health and welfare of its citizens, the safety of
its highways, the stability of its families, and the productiv-
ity of its work force, all of which are significantly andgd
adversely affected by the abuse of alcohol. Added to this
already ;ubstantial interest is the power of Oklahoma under the
Twenty~-£first Amendment to regulate the sale, and the incidents

thereof, of alcoholic beverages, and to protect its citizens

from the evils incident to alcohol. See Ziffrin, supra at
138-39. The asserted state interest, therefore, 1is excep-

g/See footnote 7, supra. Indeed, the qualities that
Crisp alleges make these wine commercials "inherently mislead-
ing"~--the commercials tend to project an image of wine drinkers
as successful, fun-loving people, without warning of the
dangers of alcohol--are present in the advertising of almost
any product from automobiles to snack foods. The Supreme

Court's concern with "inherently misleading" advertising is
directed towards advertising methods which tend to encourage
fraud, everreaching, or confusion, such as some forms of lawyer
solicitation. See Ohralik, supra at 462. As to advertising in
general, the Supreme Court has rejected a paternalistic
approach in favor of assuming "that people will perceive their
own Dbest interests. . ." if the channels of communication are
left open. Virginia State Board of Pharmacy, supra at 770.

-22-



tionally strong.

We must next determine whether Oklahoma's laws directly
advance 1its asserted governmental interest. The trial court
found’ that the laws are at best an indirect means of advancing
Oklahoma's interest. 1In particular, the court noted that other
means, such as early and continuing education about the dangers
of alcohol abuse, were available. In our view, the trial court

nisconceived the purpose of this inquiry. Central Hudson does

not require that we determine whether Oklahoma has chosen the
best means to édvance its interest; rather, the inguiry is
whether the means chosen by the legislature, however objection-
able any court may find them, directly advance the asserted
state interest.

In undertaking this inguiry, we note the approach taken by

the plurality in Metromedia in applying the third part of the

Central Hudson test: "We likewise hesitate to disagree with

the accumulated, common-sense judgments of local lawmakers and
of the many reviewing courts that billboards are real and
substantial hazards to traffic safety. There is nothing here

to suggest that these judgments are unreasonable." Metromedia,

supra at 509 (footnote omitted). In that case, the appellants

argued that there was nothing in the record to show any connec-

tion between billboards, which San Diego had essentially pro-
< -

hibited, and traffic safety, one of the asserted governmental

interests. The California Supreme Court had held, neverthe-

less, that as a matter of law the ordinance eliminating bill-
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boards was reasonably related to traffic safety. Id. at 508.
The plurality agreed with that holding. Id. at 509.

In this appeal, the Appellees similarly argue, and the
trial court agreed, that the record does not demonstrate that
Oklahoma's laws have any direct effect on the consumpticn of

alcohol. In light of the plurality's language in Metromedia,

however, and particularly in light of the additional deference
owed to the legislature as a result of the Twenty-first Amend-
ment, Bellanca,ig/ supra, we hold, as a matter of law, that
prohibitions against the advertising of alcoholic beverages are
reasonably related to reducing the sale and consumption of
those beverages and their attendant problens. The entire
economy of the industries that bring these challenges is based
on the Delief that advertising increases sales. We therefore
do not believe that it is constitutionally unreasonable for the
State of Oklahoma to believe that advertising will not only

increase sales of particular brands of alcoholic beverages but

10/The regulations in question in Bellanca prevented nude
dancing in establishments which sold liguor for on-premises
consumption. Despite the fact that the regulation played a
different role in New York's alcoholic beverage regulatory
scheme than the laws here, we find the following language
instructive:

Whatever artistic or communicative wvalue may attach to
topless dancing is overcome by the State's exercise of its
broad powers arising under the Twenty-first Amendment.
Although some may quarrel with the wisdom of such legisla~
tion and may consider topless dancing a harmless diversion,
the Twenty-first Amendment makes that a policy judgment for
the state legislature, not the courts.

Bellanca, supra at 718.



also of alcoholic Dbeverages generally. The choice of the
Oklahoma legislature, and its people with respect to the
constitutional provision, is not unreasonable, and does
directly advance Oklahoma's interest in reducing the sale,
consumption, and abuse of alcoholic beverages.

The final ingquiry under the Central Hudson test is whether

Oklahoma's laws are more extensive than 1s necessary to serve
its interest. The trial court concluded, and Appellees urge,
that since with respect to Telecasters and the cable operators
all rebroadcasting of alcoholic Dbeverage advertising was
prohibited, the laws were more extensive than necessary.

Again, the plurality opinion in Metromedia is instructive.

In that case, San Diego's ordinance banned virtually all bill-
boards, allowing only on-site advertising and other 1limited
exceptions. According to the stipulated facts in the case, the

result of the ordinance was to eliminate completely the outdoor

advertising business in San Diego. Metromedia, supra at 497.

Nevertheless, noting in particular that on-site advertising and
some other signs were specifically exempted from the ordinance,
the plurality held that the ordinance was no Dbroader than
necessary. Id. at 508.

We recognize, of course, that the plurality eventually did
strike down the ordinance in Metromedia. It did so, however,

- -

only on the grounds that the ordinance violated the First

Amendment protections for political and other noncommercial

speech. Metromedia, supra at 513-17. The plurality's analysis

~25~



s W

Ten e

clearly distinguished ©Dbetween commercial and noncommercial
speech. iith respect to the commercial speech aspect of the

case, the plurality applied the Central Hudscon test andéd found

that "the ordinance was constitutional. Metromedia, supra at

507-09, 512.

It is our view, therefore, that Oklahoma's laws also pass

the fourth and final test under Central Hudson. Even though
Appellees are completely prohibited from rebroadcasting alco-
holic beverage advertising, they are free to carry other forms
of advertising. We recognize that the cable operators espe-

cially are placed in a difficult position; however, nothing in

the First Amendment prohibits this result. See Metromedia,
supra. On-premises advertising is allowed, the rebroadcast of

-

beer ad?ertising 1s not prohibited, and alcocholic beverage
advertising in out-of-state printed publications distributed in
Oklahoma is allowed. Although Appellees bear a disproportion-
ate burden of the regulation, Oklahoma has not eliminated the
dissemination of information concerning alcoholic beverages.
With particular emphasis on the power of Oklahoma under the
Twenty-first Amendment, we hold that the advertising prohibi-
tions here are no more extensive than is necessary to serve
Oklahoma's asserted interest. Article XXVII, § 5, of the Okla-
homa Constitution, and Section 516 of title 37 of the Oklahoma
- -
Statutes, are valid restrictions on commercial speech and do

not violate the Appellees' First Amendment rights.

We again enmphasize that the Central Hudson test is
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essentially a balancing test. When the Twenty-first Amendment
is considered in addition to Oklahoma's substantial interest
under its police power, the balance shifts in the state's
favor, permitting regulation of commercial speech that might
not otherwise be permissible. We Dbelieve that the Supreme

Court's summary dismissal in Queensgate mandates this result.

We order that the permanent injunctions be dissolved and we

reverse the district court's summary declaratory judgments.
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Nos. 82-1058 and 82-1061 - OKLAHOMA TELECASTERS ASSOCIATION, et al.
v. RICHARD A. CRISP, et al.

McKAY, Circuit Judge, concurring:

While I fully concur in the court's opinion, I add this con-
curring statement to bring out an additional serious conseguence of
the alternative result. The section under attack in these cases was
- enacted by a vote of the people at large in a single referendum
petition that included not only the regulatory scheme but the sur-
render py repeal of the Prohibition Ordinance, see Okla. Const.,
art. XXVII, §§ 1-11 (1981) (each section composed part of State
Question No. 386, Referendum Petition No. 121 which was adopted at
election held April 7, 1959), which had stood since statehood as the
fundamental law of Oklahoma separately voted on by the people at
large. The regulatory package was clearly the gquid pro guo for the
surrender after decades of dispute of this long held public
standard. I have serious doubt that federal courts are at liberty
glibly to sever and strike.down one section of such an integrated

state decision with its long and turbulent history, see Spokane

Arcades, Inc. v. Brockett, 631 F.2d 135 (9th Cir. 1980), aff'd, 454

U.S. 1022 (198l1), reh'g denied, 102 S.Ct. 1040 (1982), without

striking down the whole and restoring the status quo ante whether

any of the parties would desire such a result.



