MINUTES OF THE __ SENATE COMMITTEE ON __ JUDICIARY

Held in Room 219 S | at the Statchouse at £1:00 5 m./ XA on February 6 , 19 (i

All members were present except: Senators Everett and Gaar

The next meeting of the Committee will be held at 11:00 4 m, /g;m, on February 7 , 1978
; {HX XX RAHEE LRSI S E X 2ot Eoketahd XapizbietX
((J f Tty O %/ / J-Lz»f
Chairman /
The conferees appearing before the Committee were:

Don Horttor - Kansas Bankers Association
Hugh A. McCullough - Assistant Public Defender
Gene M. Olander - Shawnee County District Attorney
Walter Scott - Associated Credit Bureaus of Kansas
Bill Henry - Governor's Office

Staff present:
Art Griggs - Revisor of Statutes
Paul Purcell - Legislative Research Department
Jerry Stephens - Legislative Research Department

Senator Hein moved that the minutes of January 17 be approved;
Senator Parrish seconded the motion, and the motion carried.

Senate Bill 780 - Restoring parental rights after a deprival or
termination thereof pursuant to a divorce or juvenile code action.
Senator Hein, co-author of the bill, explained what the bill would
do. Following committee discussion, action was deferred on the
bill until the committee heard SB 841, which also amends the same
statute as this bill does.

The chairman announced that the governor's office requested a

bill be introduced concerning mandatory sentencing. Senator Burke
moved that such a bill be introduced and referred back to the com-
mittee; Senator Hein seconded the motion. Following committee
discussion, and after hearing an explanation of the proposed bill
from Bill Henry, the motion carried.

The chairman explained a proposal for a committee bill dealing with
the statute providing for mortgage registration taxes, so as to
avoid the payment of such taxes on the filing of an affidavit of
equitable ownership. Senator Parrish moved to introduce such a
bill; Senator Steineger seconded the motion, and the motion carried.

Mr. Don Horttor appeared to request a committee bill which would
amend the statute dealing with the investment powers of a conservator.
Following his explanation of the bill, and committee discussion,

Unless specifically noted, the individual remarks recorded
herein have not been transeribed verbatim. Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
(.‘OITECtIUD.S
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Senator Burke moved to introduce such a bill; Senator Simpson
seconded the motion, and the motion carried.

Senator Parrish explained a proposal for a committee bill dealing
with the filing of an affidavit of prejudice concerning a’ judge

on post-judgment remedies. Senator Parrish moved to introduce such
a bill: Senator Hein seconded the motion, and the motion carried.

Senator Parrish explained another proposed committee bill dealing
with aids in execution. Following committee discussion, Senator
Parrish moved to introduce such a committee billy Senator Simpson
seconded the motion, and the motion carried.

The chairman explained various materials which had been distributed
to committee members dealing with various aspects of the juvenile
code bills which will be heard by the committee the rest of the
week.

Senate Bill 676 - Prosecutions for aggravated juvenile delinquency
to be heard pursuant to juvenile code.

House Bill 2709 - Crimes, contributing to misconduct or depriva-
tion of a child and aggravated juvenile delingquency.

Senator Parrish, the author of SB 676, explained what his bill does.
He also explained the similarities between this bill and HB 2709,
and also pointed out the differences between the two bills.

Hugh McCullough, from the public defender's office, appeared to
discuss both bills. A copy of his statement is attached hereto.
Following his presentation, there was discussion between Mr. Mc-
Cullough and the members of the committee.

Gene Olander appeared in opposition to SB 676. He stated there
were 27 escapes in 1976 from the Youth Center in Topeka; in 1977
there were 26, and there have been 23 this year. He stated that
he feels that an amenability hearing is an unnecessary step.
Following his presentation, there was discussion between him and
members of the committee.

Senator Gaines moved that the committee introduce a committee bill
providing for appropriation of moneys for the preparation of pre-
liminary plans for the construction of a juvenile facility or
facilities. Senator Hess seconded the motion, and the motion
carried.

Mr. Walter Scott appeared briefly before the committee, and
distributed copies of materials concerning federal legislation
concerning debt collection agencies. A copy of the material is
attached hereto.

The meeting adjourned.

These minutes were read and approved
by the committee on Z-2/-7§ .




Copg; CrovEs AFFECTING FAMILY RELATIONSHIPS aAND CHIDREN  21-3G09

the court from time to time, as circumstances
may require, directing the defendant to pay
a certain sum periodically, for a term not ex-
~eeding the period during which the obliga-

1 to support shall continue, to the spouse
or to the guardian or conservator of said
spouse Or to an organization or individual
approved by the court as trustee; and shall
also have the power to release the defendant
from custody on probation for the period so
fixed, upon his entering into a recognizance,
with or without surety in such sum as the
court or a judge thereof may order and ap-

rove. The condition of the recognizance
shall be such that if the defendant shall make
his or her personal appearance in court when-
ever ordered to do so, and shall further com-
plv with the terms of such order of support,
or of any subsequent modification thereof,
then such recognizance shall be void, other-
wise of full force and effect.

(d) If the court be satisfied by due proof
that at any time during the period while the
obligation to support continues the defendant
has violated the terms of such order, it may
forthwith proceed with the trial of the de-
fendant under the original charge, or sentence
him or her under the original conviction, or
enforce the suspended sentence as the case

mav be.
* (e) Nonsupport of a spouse is a class E
felonv. [L. 1968. ch. 180, § 21-3603; L. 1970,
ch. 124, § 4; July 1.]

Source or prior law: 21442 21443 21444 91-443,
21-346.

Judicial Council, 1968: The former law of Kansas
protected both the wife and children. It was based
upon the Uniform Desertion and Non-Support Act
which was drafted in 1910. The proposal sub-
stantially follows the former law.

Subsection (1) (b) makes the act specifically applica-
ble to adopted children and illegitimate children
whose paternity has been judicially established or
acknowledged in writing. Note, under the present
statutes of Kansas, paternity is regularly and nor-
mallv an issue only in a bastardy proceeding. It
may be proper to provide for a special proceeding
in which a preliminary determination of patemnity
may be made. Such a section probably should be
located in the chapter on procedure.

The section was based largely on former K. 5. A. 21-
442 through 21447, as modified.

Law Review and Bar Journal References:

Mentioned; definition of “nonsupport of a spouse™
mited: under prior law, it was failure to support
where the individual knew of an exsting legal ob-
ligation to provide support, Robert F. Bennett, 39
I.B.A. K. 107, 185 (1970).

21-3606. Criminal deserfon. Criminal
desertion is a hushand’s or wife’s abandon-

ment or willful failure without just cause to
provide for the care, protection or support of
a spouse who is in ill health or necessitous
circumstances.

Criminal desertion is 2 class E felony. [L.
1969, ch. 180, § 21-3608; July 1, 1970.{

Judicial Couneil, 1968: This section supplements sec-
tion 21-3805. Penalties are imposed for desertion
of either spouse wheo is ill or in necessitous circuni-
stances.

21-380¢7. Encouraging juvenile miscon-
duct. Encouraging juvenile misconduct is
knowingly:

(a) Encouraging any person subject to the
Kansas juvenile code tc violate any law of the
state; or

(b) Causing or permitting any person sub-

ject to the Kansas juvenile code to be or remain
in any house of prostitution or any rcom or
place where intoxicating liquor is unlawfully
kept, possessed, sold or bartered or any gam-
bling place.

Encouraging juvenile misconduct is a cJass
B misdemeanor. [L. 1969, ch. 180, § 21-3607;
July 1, 1970.]

Souwrce or prior law: 38-T12.

Judicial Couneil, 1968: Part of the substance of the
section was formerly found in the Juvenile Code,
former K.S. A, 38-712. However, one who actu-
ally causes a child to commit a crime would be
liable under 21-3205. “Gambling place” is defined
in 21-4302 (5).

21-3688. Endangering a child. (1) En-
dangering a child is willfully:

(a) Causing or permitting a child under the
age of eighteen (18) years to suffer unjustifi-
able physical pain or mental distress; or

(b) Unreasonably causing or permitting a
child under the age of eighteen (18) years
to be placed in a situation in which its life,
body or health may be injured or endangered.

(¢) Nothing in this section shall be con-
strued to mean a child is endangered for the
sole reason his parent or guardian, in good
faith, selects and depends upon spiritual means
alone through prayer, in accordance with the
tenets and practice of a recognized church or
religious denomination, for the treatmient or
cure of disease or remedial care of such child.

(2) Endangering a child is a class A mis-
demeanor. [L. 1969, ch. 180, § 21-3608; July
1,1970.]

Source or prior law: 38-713.

2V-3609. Abuse of a child. Ahnse of a
child is willfully torturing. cruelly heating ar
inflicting cruel and inhuman corporal punish-
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STATE OF KANSAS
THIRD JUDICIAL DISTRICT PUBLIC DEFENDER

IRA KIRKENDOLL
BRETT H ROBINSON
JOSEPH D. JOHNSON
HUGH R. McCULLOUGH

Tel. (913) 234-0474
424 South Kansas Avenue
TOPEKA, KANSAS 66601

MEMORANDUM

TO: Topeka Bar Association Committee on Amendments to Laws

FROM: Hugh R. McCullough

RE: Cost to Shawnee County for Aggravated Juvenile Delingquency
Prosecutions

DATE: August 22, 1977

I have been requested to prepare a memorandum for the Committee
which sets forth as closely as possible the costs to Shawnee

County for prosecuting aggravated Jjuvenile delinquency cases.
Although various intangibles make it impossible to arrive at

a total cost figure, this memo will provide as much as possible

in the way of costs which can be isolated and estimated. Statistics
which will be related come from the calendar year 1976 and
primarily from the files of the Shawnee County Public Defenders
office.

In calendar year 1976, our office was appointed on 25 aggravated
juvenile delinquency cases at the trial level stage and on 6
appeals of convictions under that statute. Of the 25 trial

level cases, 12 resulted in a jury trial. These figures account
for virtually all aggravated juvenile delinquency cases processed
in Shawnee County during 1976. A check with the District Attorney
reveals that at the very most, 2 cases were filed but not

handled by our office.

At the outset, it is easily seen that a rather high percentage
of these type of cases result in jury trial. The reason for
this is that it does not make much difference in terms of pro-
bation whether an individual relieves the State of the burden
of a jury trial or not. Of the 25 individuals who were charged d
with the crime of aggravated juvenile dclinquency, 24 were
convicted, and of the 24, one received prokation. The rest
were sentenced to a term of from 1-5 years and transferred to
the reformatory at Hutchinson. '

Y
The twelve jury trials in 1976 consumed approximately 18 days
of court time. The Shawnee County Court administrator estimates
the cost of a jury to be approximately $288.00 per day for
fees, mileage, costs, etc. This would total $5,184.00 of
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"out of pocket costs" to Shawnee County. Witness fees in these
cases are negligible. There is no reasonable manner of estimating
the cost of court time, tying up a courtroom, reporter, bailiff
and judge for the 18 days of jury trial. The Shawnee County

Court administrator is unable to place a figure on this.

Of the 25 cases handled by our office, our clients spent
(estimating very conservatively) 1555 total days in jall or

in the Shawnee County Youth Center. The cost for keeping an
individual in jail is $17.50 per day which would total $27,212.00
in a direct out of pocket cost to Shawnee County. This is a
conservative figure because the individuals actually spent

some more time in jail which is impossible to estimate and
because Shawnee County Youth Center has a higher cost per day

for keeping individuals.

Court costs, which are never recovered, at $70.00 per felony case
would come to a total of $1750.00 for the 25 cases. Another
direct cost is the $400.00 per appeal handled charged to the
County by the District Attorney's office. For 6 appeals this
would total $2400.00. Further, the Shawnee County District
Attorney's office figures their per case cost for a felony

case to be approximately $200.00 per trial level case. For

the 25 cases this would be a total of $5000.00 attributable

to Shawnee County. .

Thus, the total estimable, direct cost to Shawnee County would
be approximately $41,500.00 per calendar year. The actual cost
is much, much higher but a figure cannot be arrived at because
the costs are of so much of an intangible nature encompassing
court time, judge's salaries, salaries of various and sundry
officials and the very considerable cost to Shawnee County

for the Court Services work in doing pre-sentence reports
required.

The cost per case for the Shawnee County Public Defenders office
is approximately $290.00 per felony case whether trial stage or
appeal. This cost is not attributable to Shawnee County as it
is wholly funded from the Aid to Indigent Defendant's Fund. The
same is true for a1ll appellate costs incurred in the defense of
these cases aud for all private appointed counsel.

W/ a2 4

Hu@ﬁ;ﬁﬁ McCullou;ﬁ
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RE: PROPOSAL NO. 37 - JUVENILE CODE*

Proposal No. 37, assigned to the Special Committee on
Judiciary -B, was a review of the juvenile code including the
possibility of lowering the jurisdictional age under the code, a
study of the definitions of the various juvenile offenses, and a
consideration of juvenile placement practices of the courts and
of the Department of Social and Rehabilitation Services (SRS).

Backggound

The Juvenile Code (K.S.A. 38-801 et seq., as supple-
mented and amended) was earlier the subject of interim
studies in 1975 (Proposal No. 30), 1974 (Proposal No. 81), and
1973 (Proposal No. 13 and Proposal No. 88) but the major
portion of recommendations made by the Committees con-
sidering those proposals did not become law. Twelve bills
relating to the Juvenile Code were introduced during the 1977
Session, only one of which became law.

Three of the bills introduced during the last session
dealt with the age of juveniles: S.B. 212 and ...B. 2370 and
H.B. 2403. At the end of the session, S.B. 212 remained in the
Senate Judiciary Committee, H.B. 2370 remained in the House
Judiciary Committee, and H.B. 2403 remained in the House
Committee on Federal and State Affairs.. Because of the
growing concern with this issue of age it was included as a part
of the charge of Proposal No. 37.

Section 223(a)(12) of the Juvenile Justice and Delin-
quency Prevention Aet of 1974 (42 U.S.C.A. 5633(a)(12))
requires those states receiving federal money under the Act to
provide, within two years after submission of the required
plan, that juveniles who are charged with or who have
committed offenses that would not be criminal if committed
by an adult shall not be placed in juvenile detention or

* S.B. 553, H.B. 2707, H.B. 2708, H.B. 2709, and H.B. 2710
accompany this report.
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~orrectional facilities but must be placed in shelter facilities.
In light of the probability of state application for funding
inder the Juvenile Justice and Delinquency Prevention Act of
1974, definitions of the various juvenile offenses as well as
dispositions authorized for the various offenses need appro-
priate scrutiny. Hence, part of the charge of Proposal No. 37
included a study of these definitions.

The juvenile placement practices of the courts and of
the Department of Social and Rehabilitation Services have, on
oceasion, conflicted. Generally, SRS believes it should have
complete and final placement authority for juveniles who have
been committed to the Secretary of SRS while some judges
who handle juvenile cases believe they should be able to
commit a juvenile to the Secretary with an order directing
placement of that juvenile in a specific institution or setting
within or without the state. SRS is concerned with its
obligation and ability to pay for such court ordered placement

as well as with the possiblity that federal funding will be

jeopardized if such court ordered placement is allowed. On
the other hand, some judges feel that they have the respon-
sibility for ordering placement of a juvenile in a settinT most
beneficial to the proper care and treatment of the juvenile.
This problem was also a part of the charge of Proposal No. 37.

Because of the frequency with which Juvenile Code
matters are brought before the Legislature and the continuing
legislative concern and activity in this area, an interim study
of the Juvenile Code was again undertaken.

Committee Activity

The Committee interpreted the charge of Proposal No.
37 as requiring a thorough review of the Juvenile Code and the
entire juvenile procedure, a study of the implications of
amending the Juvenile Code to comply with the federal act,
and a limited inquiry into a number of other juvenile-oriented
issues.

The Committee reviewed the provisions of the current
Juvenile Code, all of the bills that will carry-over into the
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1978 Session, and the Committee Reports from the 1973, 1974,
and 1975 interim studies. Two and one-half days of hearings
were held with representatives of the following being heard:

Department of Social and Rehabilitation Services

Governor's Committee on Criminal Administration

Law Enforcement Assistance Administration

Department of Education

Achievement Place Research Project

Topeka Youth Center

Topeka State Hospital

Shawnee County Court Services

Kansas Juvenile Probation Officers Association

Distriet Attorney's Office of the Third Judicial
Districet

In addition, five judges who handle juvenile cases were heard,
as were several other interested citizens. A number of letters
and printed materials was also considered.

A Subcommittee on Juvenile Affairs, consisting of five
members of the full Committee, was authorized by the
Legislative Coordinating Council for the purpose of drafting a
comprehensive bill. The Subcommittee held three drafting
sessions and then presented four bills to the full Committee
which voted to include additional provisions and introduce a
fifth bill. The final versions of those bill are appended to this
report and described below.

Conclusion and Recommendations

The Committee recommends that the standing Ways and
Means Committees examine the facilities and programs avail-
able for juvenile offenders. The Committee believes that such
facilities and programs are currently inadequate and that the
Legislature needs to spend that amount of money that would
sufficiently pay for appropriate care and treatment of adjudi-
cated juvenile offenders.
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The Committee recommends application and state
compliance with requirements for federal money under the
Juvenile Justice and Delinqueney Prevention Act of 1974.

The Committee believes that the procedure (K.S.A.
1976 Supp. 38-824) for the permanent deprivation of parental
rights in cases of dependency and neglect needs further
examination and an amendment that would establish objective
criteria for a determination of parental unfitness and entry of
an order of permanent deprivation of parental rights.

The Committee recommends that S.B. 553, an Aect
amending and supplementing the juvenile code, be introduced
in the Senate and that the remaining four bills be introduced in
the House of Representatives.

Regarding H.B. 2708, the Committee is aware that the
cost of requiring such a procedure may be high. While having
insufficient time to examine cost, the Committee nevertheless
recommends passage of the bill.

The following are brief summaries of the five bills
endorsed by this Committee:

H.B. 2707 would prohibit a person from serving as a_
juvenile probation officer and as a law enforcement officer at
the same time.

H.B. 2708 would require the appointment of a guardian
ad litem for a juvenile whenever there will be a detention
hearing or whenever there is filed a petition to declare a child
delinquent, miscreant, wayward, a traffic offender, truant, or
dependent and neglected. It would also permit a court to
assess the cost of the guardian ad litem against the juvenile's
parent or the conservator of the estate of the juvenile.

H.B. 2709 would redefine the crimes of encouraging
juvenile misconduct and aggravated juvenile delinquency.

H.B. 2710 would allow recovery of damages from the
parents of a juvenile that maliciously or willfully inflicted
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inflicted bodily injury on the plaintiff. Damages for such
personal injury would be limited to actual medical expenses.

S.B. 553 would amend the juvenile code as follows:

Section 1 would delete the escalation clauses in the
definitions of delinquent and miscreant child; de-
“lete from the definition of misereant child and
place in the definition of wayward child the
commission of acts unlawful only because the actor
is under the age of 18; redefine "traffic offender";
eliminate the term "dependent and neglected child"
and replace it with the newly defined "deprived
child"; and define "law enforcement officer."

Section 2 specifies to whom court records of
juveniles may be diseclosed.

Section 3 allows a court to retain jurisdiction over
a deprived child until the juvenile turns 18 or has
been adopted; allows a court to retain until the age
of 21 judisdiction over a child charged with an act
of delinquency, miscreancy, waywardness, truancy,
or an act that could result in the juvenile's being
adjudicated a traffie offender; require a court to
retain jurisdiction over a mentally ill juvenile until
the juvenile is discharged pursuant to the act for
obtaining treatment for a mentally ill person.

New Section 4 establishes rules for service of
process.

Section 5 makes a change in terminology.

Section 6 establishes rules for venue in adjudica-
tory and dispositional proceedings.

Section 7 makes K.S.A. 1976 Supp. 38-812 appli-
cable only to a deprived child.

New Section 8 governs the taking of juveniles into
custody by a law enforcement officer.
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Section 9 would establish procedures for the prose-
cution and disposition of juveniles 14 years of age
or older that have been charged with certain
traffic offenses or convicted of such traffic of-
fenses. '

New Section 10 requires proceedings pursuant to
the juvenile code whenever a person 18 or over is
taken into custody for miscreant or delinquent acts
allegedly committed before the person had reached
18. It also governs the setting of an appearance
bond.

Section 11 would allow, with the judge's consent,
fingerprints and photographs of juveniles being
prosecuted under the code of criminal procedure;
and establish rules of disclosure for all records of
law enforcement officers and agencies, municipal
courts, and other governmental entities in this
state concerning a juvenile offense.

New Section 12 governs expungement of juvenile
records.

Section 13 governs the waiver upon written consent
by the juvenile and the guardian ad litem of a right
to a detention hearing. It also allows a parent to
request under specified conditions a rehearing on
the issue of temporary detention or custody.

Section 14 makes a change in terminology.

Section 15 makes changes to conform the statute
amended with changes made in other sections of
the bill.

Section 16 is a technical amendment.

Section 17 governs temporary detainment or cus-
tody of a juvenile and specifically allows for any
juvenile adjudged a delinquent or misereant to be
detained in the county jail or police station in
quarters separate from adult prisoners.
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Section 18 prohibits the permanent deprivation of
parental rights if the parent was not represented by
counsel.

Section 19 would allow the court, in cases where a
juvenile was found to be a deprived child, to order
the parents of the deprived child to attend such
counseling sessions as the court directs.

Section 20 is a technical amendment.
New Section 21 governs rehearings on the issue of

placement or commitment, and appeals of a final
order of placement or commitment. g

New Section 22 establishes a procedure for dealing
with juveniles who have allegedly violated a condi-
tion of probation, a condition of a eourt ordered
placement, or a condition of release from a state
juvenile faeility.

Section 23 would allow a court to order the parents
of any child adjudieated a delinquent, miscreant,
wayward, traffic offender, or truant to attend such
counseling sessions as the court directs. It would
also allow the court to order restitution and
prohibit the Secretary of Social and Rehabilitation
Services from placing waywards and truants in the
youth centers at Topeka or Beloit.

Section 24 is a technical amendment.
Section 25 is a technical amendment.

New Section 26 establishes a procedure for dealing
with a juvenile who may be a mentally ill person.

New Section 27 would establish procedures for
appeals on questions reserved by the county or
distriet attorney in cases involving delinquency,
misereancy, and traffie offenders, or a finding that
a juvenile is a fit and proper person to be dealt
with under the Kansas juvenile code.
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New Section 28 governs assessment and payment of
costs of an appeal.

Section 24 is a technical amendment.

Section 30 would govern appeals by the county or
district attorney in cases involving waywards,
truants, and deprived children.

Respectfully submitted,

December 2, 1977 Rep. Richard Brewster,
Chairperson
Special Committee on
Judiciary - B

Sen. Donn J. Everett, Rep. Michael G. Glover
Vice-Chairperson Rep. John F. Hayes

Sen. Ron Hein Rep. Fred C. Lorentz

Sen. Joseph F. Norvell Rep. Phil Martin

Sen. Jim Parrish Rep. Kent A. Roth

Rep. Ben Foster

ADDENDUM

Several members of the Committee believe that way-
wards, truants, and runaways should not come within the
coverage of the juvenile code and will, therefore, prepare an
additional draft that will incorporate all of the changes made
by S.B. 553 while eliminating coverage of waywards, truants,
and runaways. This alternate draft will be delivered for study
to the standing committee that will consider S.B. 553.
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Session of 1978

SENATE BILL No. 553
By Special Committee on Judiciary—B
Re Proposal No. 37

12-7

0017 AN ACT amending and supplementing the Kansas juvenile code;
0018 amending K.S.A. 38-811 and 38-829 and K.S.A. 1977 Supp.
0019 38-802, 38-805, 38-806, 38-807, 38-812, 38-815, 38-815a, 38-
0020 815b, 38-816 to 38-820, inclusive, 38-824 to 38-827, inclusive,
0021 38-828 and 38-834 and repealing the existing sections; also
0022 repealing K.S.A. 1977 Supp. 38-810.

0023 Be it enacted by the Legislature of the State of Kansas:

0024 Section 1. K.S.A. 1977 Supp. 38-802 is hereby amended to
0025 read as follows: 38-802. As used in this act, unless the context
0026 otherwise indicates:

0027 (a) “Children’s aid society’” means any organization having
0028 among its objectives the care, control or protection of dependent
0020 and negleeted deprived, miscreant, wayward, truant, or delin-
0030 quent children or traffic offenders.

0031 (b) “Delinquent child” means a child less than eighteen (18)
0032 years of age: 4} who does an act, other than one defined in
0033 subsection (e) ef this seetien, which if done by a person eighteen
0034 (18) years of age or over, would make such person liable to be
0035 arrested and prosecuted for the commission of a felony as defined
0036 by K.S.A. 21-3105; ex

0037 £ whe hes beern adjudged a maisereant child under this act
0038 three (3) or mere Hmes.

0039 (¢) “Miscreant child” means a child less than eighteen (18)
0040 years of age:

0041 (1). Who does an act, other than one defined in subsection (e)
0042 of this seetion, which if done by a person eighteen (18) years of
0043 age or over, would make such person liable to be arrested and

NOAA e [ e, T e T PTG Ept (O I R, I
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K.S.A. 21-3105:

(23 whe dees an aet; other than one defined in subseetion (e}
eithiﬂseeﬁeﬁ;whéeh;#deﬂeby&peﬁeﬂéightéeﬂ&&yem&f
ageefevef;weu-}dmakemhpeﬂeﬂﬁab}e%beaﬁeﬁedaﬁd
proseented for or the violation of any erdinenee; petice regule
tion: order; rule or reguletion adepted by any eutherity; eity;
e&uﬁt?;tewﬂﬁhﬁ%ﬁf&th&fpﬁkﬁe&ls&béi*iﬁi&ﬁ&fﬂﬁ&&t&t&: city
ordinance or county resolution; or

23 whe dees an act; other than one defined in subseetion (e}
of this scetion; the eommission of which by persons under the age
or regulation adopted by any autherity; eity; county; township or

) whe has been adjudged a wayward ehild under this aet
three (3) or more tmes; of

() (2) who escapes from or runs away from any jwvenile
detention home or farm or other juvenile eenter after lawful court
ordered placement therein by an erder of a eoust of eompetent

(d) “Wayward child” means a child less than eighteen (18)
years of age:

(1) Whose behavior is injurious to his or her welfare;

(2) who has deserted his or her home without good or suffi-
cient cause; oF

(3) who is habitually disobedient to the reasonable and lawful
commands of his or her parent, guardian or other lawful custo-
dian; or

(4) who does an act, other than one defined in subsection (e),
the commission of which by persons under the age of eighteen (18)
years, is specifically prohibited and made unlawful by state law,
city ordinance or county resolution.

(e) “Traffic offender” means a child under sixteen &6} four-
teen (14) years of age who does an act which, if done by a person
sixteen (18} fourteen (14) years of age or over, would make such
person liable to be arrested and prosecuted for the violation of

& e rc 11 ¢ Y . . DR -
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(1) Any statute relating to the regulation of traffic on the
roads, highways or streets, or the operation of self-propelled or
nonself-propelled vehicles of any kind except wielations under
K.S.A. 8-262, 8-287, 8-1566, 8-1568 or 21-3405 and K.S.A. 1976
1977 Supp. 8-235 or 8-1567; or

(2) any city ordinance; pelice regulation; order; rule or regu-
lation edopted by any autherity; eity; ecunty; tewnship er ether
politiesl subdivision of this state or county resolution which
relates to the regulation of traffic on the roads, highways or
streets, or the operation of self-propelled or nonself-propelled
vehicles of any kind, except when such ordinance or resolution
violation would also constitute a violation of K.S.A. 8-262, §-287,
8-1566, 8-1568 or 21-3405 or K.S.A. 1977 Supp. 8-235 or 8-1567.

(f) “Truant” means a child who, being by law required to
attend school, absents himself or herself therefrom to the extent
of being a truant under the provisions of K.5.A. 3876 1977 Supp.
72-1113, and any amendments thereto.

(g) “Pependent and neglected ehild” means a ehild less then

H Whese parent negleets or refuses; when able se to de; to
provide proper oF neeessary sappot und edueation required by
law; or other esre neeessary for sueh childs well being:

{2} whe is ebendoned or mistreated by his or her parent;
stepparent; foster parent; guardian or other lawful eustedian:

(3) whese oceupation; environment or assoeiation is injurious

4} whe is etherwise without proper eare; eustody or suppert:
oF

(5) whe; by reasen of the negleet of his or her parent to
provide such ehild with proper or neeessary support; edueation or
eare; is in the eustedy of e children’s aid soeciety or is being
supperted by the eounty or state; except that a ehild shall not be
elassed as & “dependent end neglected ehild” under this subsee-
tion solely beeause of the faet that the ehild or such ehilds
parent; or both; reeeive assistanee under the soeial welfare aets o
otherwise reeeive support from publie funds: “Deprived child”

oo 7 rivelAd lecs $haa stabtesn CIRY sinacs b somi
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(1) Who is without proper parental care or control, subsis-
tence, education as required by law or other care or conirol
necessary for such child’s physical, mental or émotional health,
and the deprivation is not due to the lack of financial means of
such child’s parents, guardian or other custodian;

(2) who has been placed for care or adoption in violation of
law;

(3) who has been abandoned or physically, menially, emo-
tionally or sexually abused or neglected by his or her parent,
guardian or other custodian; or

(4) who is without a parent, guardian or legal custodian.

(h) “Parent” or “parents,” when used in relation to a child or
children, include guardian, conservator and every person who is
by law liable to maintain, care for or support a child.

(i) “Law enforcement officer” means any person who by vir-
tue of his or her office or public employment is vested by law with
a duty to maintain public order or to make arrests for crimes,
whether that duty extends to all crimes or is limited to specific
crimes.

Sec. 2. K.S.A. 1977 Supp. 38-805 is hereby amended to read
as follows: 38-805. (a) The record in the district court for pro-
ceedings pursuant to the Kansas juvenile code shall consist of the
petition, process and the service thereof, orders and writs, and
such documents shall be recorded and kept by the court, separate
from other records of the court. '
pursuent te the Kansas juvenile code shall be spen to inspeetion
enly by eonsent of the judsae of the district eourt; or upen order of
a judge of the court of uppeals; or upon order of the supreme
eourt:

te} (b) All records, files or other information maintained, ob-
tained and reeerds or prepared by any officer or employee of the
district court fer in connection with proceedings under the Kansas
juvenile code shall be privileged and shall not be disclosed,
directly or indirectly, to anyone ether then the judge of the
district court or others entitled wnder this ast te reeeive such
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except:

(1) A judge of the district court and members of the staff of the
court designated by a judge of the district court;

(2) parties to the proceeding and their counsel;

(3) a public or private agency or institution providing super-
vision or having custody of the child under court order:;

(4) to any other person when authorized by a judge of the
district court, subject to any conditions imposed by the judge; or

(5) a court in which such person is convicted of a criminal
offense for the purpose of a presentence report or other disposi-
tional proceeding, officials of penal institutions and other penal
facilities to which such person is committed or a parole board
considering such person’s parole or discharge or exercising su-
pervision over such person.

Sec. 3. K.S.A. 1977 Supp. 38-806 is hereby amended to read
as follows: 38-806. (a) Except as provided in K.S.A. 19796 1977
Supp. 21-3611 and subsection (b) of 38-808 b, proceedings
concerning any child, living or found within the county, who
appears to be a delinquent, miscreant, wayward; or deprived
child or a traffic offender; & ortruant er dependent and mepglested,
as defined in K.S.A. 1096 1977 Supp. 38-802, as amended, shall
be governed by the provisions of the Kansas juvenile code.

(b) When jurisdiction has been acquired by the district court
over the person of a dependent and negleeted deprived child, it
may continue until the child: (1) Has attained the age of Ewenty-
one {21 eighteen (18) years; and when the eourt has not by erder
fetatﬁed)ﬁﬂsd-re&eﬂ-ttm&ybefeasseﬁeda%&ﬂy&mepﬂeﬁeage
tWeﬂty-eﬂe(%-}}#&uehehﬂéhaﬂﬂetbeeﬁad-eptedﬁfpl&eedfer
@hepeﬁedésaehehﬂdisﬂﬁﬂefﬁywith&ehﬂdfeﬁiﬁaidseeietyef
wiehapﬁblieefpﬁm@em&&t&ﬁenﬁseé&sahemeefp}&eee%
detention or eorreetion; (2) has been adopted; or (3) has been
discharged by the court.

(c) Except as provided by subsection (b) of K.S.A. 1976 1977
Supp. 38-808, when any person is charged with having commit-
ted an acte%deﬁﬁqueneybeﬁemreaehiﬂgfheagee%éghteeﬁé-}&
ye&ﬁﬁbfeﬁghtbefefet-heeeﬁf#a&effeﬂehmgﬁmd&ge which

may cause such person to be adjudicated a delinquent. miscreant
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or wayward child or a traffic offender or truant, the court shall
proceed pursuant to the Kansas juvenile code and the person
charged shall continue under the jurisdiction of said court for
such act until such person is finally discharged by the court or
has reached the age of twenty-one (21) years.

(d) When the district court has ordered treatment of a child in
accordance with K.S.A. 59-2917 or has ordered referral of a child
in accordance with K.S.A. 59-2918, the jurisdiction of the court,
with respect to such child’s status as a mentally ill person, shall
continue until the child is finally discharged pursuant to the act
for obtaining treatment of a mentally ill person.

New Sec. 4. (a) All summons, notices and other process of the
court for proceedings pursuant to the juvenile code shall be
served in accordance with this section.

(b) The court shall direct the method of service of summons,
notice of hearings and other process from among the following
applicable alternatives:

(1) Personal Service. Personal service is completed by de-
livering a copy of the process personally to the person named
therein;

(2) Residential Service. Residential service is completed by
leaving a copy of the process in a conspicuous place at the usual
place of residence of the person named therein at least forty-eight
(48) hours prior to the hearing for which the summons, notice or
other process is being issued,

(3) Restricted Mail Service. Service by restricted mail, as
defined by K.S.A. 60-103, is completed upon mailing;

(4) Service by Publication. Service by publication is com-
pleted by publishing a copy of the process once a week for two
consecutive weeks in some newspaper of the county authorized to
publish legal notices;

(3) Service Upon Confined Parent. If it appears that a parent
of a child who is the subject of a juvenile proceeding is confined
in a state penal institution, state hospital or other state institution,
service shall be made by restricted mail to both the confined
parent and to the person in charge of the institution. It shall be
the duty of the person having charge of the institution to confer
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with the parent, if the parent’s mental condition is such that a
conference will serve any useful purpose, and to advise the court
in writing as to the wishes of such parent with regard to said
child. The failure of the person having charge of said institution
to perform such duty shall not invalidate the proceeding; or

(6) Oral Notice. Oral notice may be permitted by the court for
giving notice of a detention hearing only.

(¢) Summons issued for a hearing on a petition, as provided in
K.S.A. 1977 Supp. 38-817, as amended, shall be accompanied by a
copy of the petition or shall state all information required to be
included in the petition.

(d) When personal service or residential service of process is
directed, such process shall be served by a juvenile probation
officer, the sheriff or any other person appointed by the court for
such purpose. The person serving the process shall inform the
court of the time and manner of service.

(e) If any person summoned shall fail without reasonable
cause to appear and abide the order of the court, such person may
be proceeded against for contempt of court. "No warrant shall
issue for failure to appear at a hearing, unless the person failing to
appear either received service of summons for such hearing by
personal service or such person signed the receipt for a summons
which had been sent by restricted mail.

Sec. 5. K.S.A. 1977 Supp. 38-807 is hereby amended to read
as follows: 38-807. Where any person applies to any court having
jurisdiction for a writ of habeas corpus or other writ or order for
the production of a child, and the court finds that such person has
abandoned or deserted the child, or that such person is not a fit
and proper person to have the custody of the child, the court may
refuse to issue the writ or make the order. If the court shall
determine that no person claiming the custody of a child is a fit
and proper person to have such custody, it may order said child
delivered to the custody of the district court and order the county
or district attorney to cause proper proceedings to be instituted to
determine whether said child is dependent and negleeted a de-
prived child.

Sec. 6. K.S.A. 38-811 is hereby amended to read as follows:
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38-811. (a) Venue of any case involving a dependent and ne-
gleeted deprived child shall be in the county of such child’s
residence or in the county where he the child may be found.

(b) Venue of for adjudicatory proceedings in any case involv-
ing a delinquent ehkild, a miscreant ehild; & orwayward child; ora
traffic offender or & truant shall be in any county where an the
alleged act of delingueney is was committed or in the esunty of

(¢c) Except as provided in subsection (d), venue for disposi-
tional proceedings-in any case involving a child alleged to be
delinquent, miscreant, wayward, a traffic offender or truant shall
be in the county of such child’s residence or, if such child is not a
resident of this state, in the county where the alleged offense was
committed. When the dispositional hearing is to be held in a
county other than the county where the offense was committed, the
adjudicating judge shall transmit the record of the adjudicatory
hearing, and recommendations as to disposition, to the court
where the dispositional hearing is to be held.

(d) If the adjudicatory hearing is held in a county other than
the county of the child’s residence, the dispositional hearing also
may be held in such other county if the adjudicating judge, upon
motion by the petitioner or any person authorized to appeal
pursuant to K.S.A. 1977 Supp. 38-834, as amended, finds that it is
in the best interests of the child and the community that the
dispositional hearing also be held in the county where the act was
commitied.

(e) Venue in cases involving prosecution of persons charged
under seetion 30 of this act K.5.A. 1977 Supp. 38-830 shall be in
the county where the alleged offense has been was committed.

Sec. 7. K.S.A. 1977 Supp. 38-812 is hereby amended to read
as follows: 38-812. (a) Upon application of any interested person;
the district court in which the original proceedings are pending
alleging that a child is a deprived child may order said proceed-
ings transferred to the court of the county where the child is
physically present or where the parent or parents reside befere o
after adjudieation. The court to which such case is transferred

shall accept the case. Any judge transferring any case to another
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court shall transmit to said court a complete wansesipt record
thereof and, upon receipt of such sramseript record, said court
shall assume jurisdiction as if such proceedings were originally
filed in such court. The transferring fudge, if an adjudicatory
hearing has been held, shall also transmit recommendations as to
disposition. In case the child is not present in the county to which
such case is transferred and such county is not the residence of the
child’s parent or parents, the court shall return the case to the
court where it originated.

(b) An interested person, within the meaning of this section,
shall be any person who would be entitled to appeal for a child
from any order of the court made in proceedings pursuant to the
Kansas juvenile code.

New Sec. 8. A law enforcement officer may take a child
under eighteen (18) years of age into custody when:

(a) Any offense has been or is being committed by such child
in the officer’s view;

(b) the officer has a warrant or court order commanding that
such child be taken into custody;

(c) the officer has probable cause to believe that a warrant or
court order commanding that such child be taken into custody
has been issued in this state or in another jurisdiction for an act
committed therein which, if committed in this state, would make
such a child a delinquent child; or

(d) the officer has probable cause to believe that the child is a
delinquent, miscreant, wayward or deprived child or a traffic
offender or truant and that:

(1) Such child will not be apprehended or evidence of the
offense will be irretrievably lost unless such child is immediately
taken into custody; or

(2) such child may cause injury to self or others or damage to
property or may be injured unless immediately taken into cus-
tody.

Sec. 9. K.S.A. 1977 Supp. 38-815 is hereby amended to read
as follows: 38-815. (&) As used in this seetion; the term peace
of the poliee foree of eities; highway patrolmen and other officers
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0341 wrhese duty it is to entoree the low and preserve the publie peaes:
0342 b} fa) Except as provided in subsection (b) of this section,
0343 when any pesee law enforcement officer takes into custody a
0344 child under the age of eighteen (18) years, with or without a
0345 warrant or court order, such child shall be delivered into the
0346 custody of a juvenile probation officer or any other person desig-
0347 nated by the court or shall be taken forthwith before the district
0348 court for proceedings in accordance with the Kansas juvenile
0349 code. It shall be the duty of such peaee officer to furnish such
0350 court with all of the information in the possession of such officer
0351 pertaining to the child, the child’s parents, guardian or other
0352 person interested in, or likely to be interested in, the child, and all
0353 other facts and circumstances which caused such child to be
0354 taken into custody. _

0355 (b) Whenever a child fourteen (14) years of age or older is
0356 charged with a traffic offense described in subsection (e) of K.S.A.
0357 1977 Supp. 38-802, as amended, the prosecution of such offense
0358 shall not be heard pursuant to the juvenile code but shall be
0359 commenced in a court of competent jurisdiction in the same
0360 manner as prosecutions involving adults. The court hearing any
0361 such prosecution may impose any fine authorized by law for such
0362 offense, but no child under the age of eighteen (18) years of age
0363 shall be incarcerated for any such offense. Upon conviction of any
0364 such offense, the court may suspend the license of any child who
0365 was under eighteen (18) years of age at the time of committing
0366 such offense. Suspension of a license shall be for a period of one
0367 year or a part thereof as ordered by the court. Upon suspending
0368 any license pursuant to this section, the court shall require that
0369 such license be surrendered to the court who shall transmit the
0370 same to the division of vehicles with a copy of the court order
0371 showing the time for which the license is suspended. The court
0372 may modify the time for which the license is suspended, in which
0373 case it shall notify the division of vehicles in writing thereof. After
0374 the time period has passed for which the license is suspended the
0375 division of vehicles shall issue an appropriate license to the

0376 person whose license had been suspended upon successful com-
0377 pletion of the. examination required by K.5.A. 1977 Supp. 8-241
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and upon proper application and payment of the required fee.

(c) Except as provided in subsection (b) of this section, if a
child under the age of eighteen (18) years is taken before a judge
of the district court and such child is not charged in accordance
with the provisions of the juvenile code or if a child under the age
of eighteen (18) years is taken before a municipal judge, it shall be
the duty of such judge to dismiss the charge or complaint and to
refer the same for proceedings in the district court pursuant to the
juvenile code.

(d) Except as provided in subsection (b) of this section, if
during the pendency of any action, charge or complaint against a
person involving a public offense or quasi-public offense, before
a municipal judge or judge of the district court, it shall be
ascertained that such person was under the age of eighteen (18)
years at the time of committing the alleged offense, it shall be the
duty of such judge to forthwith dismiss such action, charge or
complaint and to refer the same for proceedings in the district
court pursuant to the juvenile code; exeept that ne traffie offender

‘action; charge or eomplaint against & ehild whe has attained the

age of sixteen (16) years shell be so dismissed unless it shall be
aseerteined that the ehild was under sixteen (16) years of age at
the time of committing the slleged offense. Unless the person is
eighteen (18) years of age or more, the officer of the court making
such referral having cherge of sueh ehild; forthwith shall teke
cause the child to be taken to the place of detention designated by
the district court, or to the district court itself, or shall release the
child to the custody of a duly appointed juvenile probation
officer or other person designated by the district court, to be
brought before the district court at a time and place designated by
the judge of the district court. Thereupon, the district court shall
proceed as provided in subsection (d) of K.S.A. 876 1977 Supp.
38-816, as amended.

(e) Whenever a child under the age of eighteen (18) years is
taken into custody by a pesee law enforcement officer and is
thereafter taken before the district court as required by this
section, such child shall not remain in any detention or custody,
other than the custody of the parent, guardian or other person
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having legal custody of the child, for more than forty-eight (48)
hours, excluding Sundays and legal holidays, from the time the
initial custody was imposed by a peaee law enforcement officer,
unless a determination is made, within such forty-eight (48) hour
period, as to the necessity for any further detention or custody in
a detention hearing, or the right to such hearing is waived, as
provided in K.S.A. 876 1977 Supp. 38-815b, as amended.

New Sec. 10. Whenever a person eighteen (18) years of age or
more is taken into custody by a law enforcement officer for an
alleged miscreant or delinquent act which was committed prior to
the time such person reached the age of eighteen (18), the officer
shall notify and refer the matter to the district court for proceed-
ings pursuant to the juvenile code, except that the provisions of
the juvenile code relating to detention hearings shall not apply to
such person. Unless the law enforcement officer took the person
into custody pursuant to a warrant issued by the district court and
such warrant specifies the amount of bond or indicates that the
person may be released on personal recognizance, the person
shall be taken before a judge of the district court of the county
where the alleged act took place. The judge shall fix the terms and
conditions of an appearance bond upon which the person may be
released from custody. The provisions of article 28 of chapter 22
relating to appearance bonds and review of conditions and re-
lease shall be applicable to appearance bonds provided for in this
section.

Sec. 11. K.S.A. 1977 Supp. 38-815a is hereby amended to
read as follows: 38-815a. (a) Neither the fingerprints nor a pho-
tograph shall be taken of any child less than eighteen (18) years of
age, taken into custody for any purposes, without the consent of
the judge of the district court having jurisdiction. When the judge
permits the fingerprinting of any such child, the prints shall be
taken as a civilian and not as a criminal record.

(b) Except as provided in subsection (c), all records of law
enforcement officers or agencies, municipal courts and other
governmental entities in this state concerning a public offense
committed or alleged to have been committed by a child less than

atabitsan f 112 veare of aoa chall he bant ecanarate From oriminal or
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other records, and shall not be epen to inspeetion; except by ordes
of the distriet esust: disclosed to anyone, excent:

(1) The judge, and members of the court staff designated by
the judge, of a district court having the child before it in any
proceeding;

(2) the parties to the proceeding and their counsel;

(3) the officers of public institutions or agencies to whom the
child is committed;

(4) law enforcement officers of other jurisdictions when nec-
essary for the discharge of their official duties; or '

(5) to any other person, when ordered by a judge of a distric:
court in this state, under such conditions as the judge may
prescribe,

(c) Subsections (b) and (d) shall not apply to records and files:

(1) Made in conjunction with prosecutions pursuant to the
code of criminal procedure;

(2) conceming an offense for which a districi court has
directed prosecution pursuant to K.S.A. 1977 Supp. 38-808;

(3) conceming a traffic offense described in subsection (e) of
K.5.A. 1977 Supp. 38-802, as amended, which was commitied or
alleged to have been committed by a child fourteen (14) years of
age or more; or

(4) specified in K.S.A. 1977 Supp. 38-805, as amended.

(d) 1t shall be the duty of any peesee law enforcement officer,
judge or other similar public officer, making or causing to be
made any sueh record or file conceming an offense committed or
alleged o have been committed by a person less than eighteen (18)
years of age, to at enee promptly report to the judge of the district
court of the district of such officer or judge the fact that such
record or file has been made and the substance thereof together
with all of the information in the possession of the officer or
judge pertaining to the making of such record or file.

tey When e record has been made by er at the instanee of an
peeee officer; judge or other similar officer; concerning a publie
offense committed or elleged to have been eommitied by a ehild
less then eighteen (18) years of age; the judge of the distriet count
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teerelersaehfeeefdexpﬁ-ﬁgedrl-ftheiaeﬁeﬂtewhemsuehefdef
isdireetedsh&ﬂfef-&seef&ﬂfeéesewit-hiﬁafe&seﬂableﬁme
after reeeiving such erder; sueh persen may be edjudged in
contempt of eourt and punished aceordingly-

() (e) This section shall be eonstrued as supplemental to and
a part of the Kansas juvenile code. :

New Sec. 12. (a) When any records or files specified in K.S.A.
1977 Supp. 38-805 or in subsection (b) of K.S.A. 1977 Supp.
38-815a, both as amended, have been made concerning a person
less than eighteen (18) years of age, such person may apply in his
or her own behalf or, if such person is a minor, such person’s
parent, guardian or guardian ad litem may apply to the judge of
the district court of any county in which such records or files are
maintained to have the records or files in such county expunged.
The application shall specify the records or files sought to be
expunged and shall state the offense to which such records or
files relate. After hearing, the court shall order the expungement
of such records and files if the court finds that:

(1) The person has reached an age of twenty-one (21) years or
more or that two (2) years have elapsed since the final discharge
of the person;

(2) since the final discharge of the person, such person has not
been convicted of a felony or of a misdemeanor other than a
traffic offense or adjudicated a delinquent or miscreant child and
no proceeding is pending seeking such conviction or adjudica-
tion; and _ '

(3) such person has been rehabilitated.

(b) When any records or files specified in K.S.A. 1977 Supp.
38-805 or 38-815a, both as amended, have been made concerning
a person less than eighteen (18) years of age, the judge of the
district court of the county in which such records or files are
maintained may order the expungement of such records or files at
any time on the judge’s own motion and after hearing.

(¢) Notice of any hearing held pursuant to this section shall be
given to (1) the county or district attorney of the county in which
the records or files are maintained and (2) the person who is'the

&
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(d) Upon entry of an order expunging records or files, the
offense which such records or files concern shall be treated as if it
never occurred, except that upon conviction of a subsequent
crime or disposition in a subsequent juvenile code action the
offense may be considered in considering the sentence to be
imposed or disposition to be made. The person, the court and all
law enforcement officers and other public offices and agencies
shall properly reply on inquiry that no record or file exists with
respect to the person. Inspection of the expunged files or records
thereafter may be permitted by order of the district court upon
petition by the person who is the subject thereof. Such inspection
shall be limited to inspection by the person who is the subject of
the files or records and those persons designated by such person.

(e) Copies of any order made pursuant to subsection (a) or (b)
of this section shall be sent to each public officer and ag=ncy in
the county having possession of any records or files ordered to be
expunged. If any such officer or agency fails to comply with such
order within a reasonable time after its receipt, such officer or
agency may be adjudged in contempt of court and punished
accordingly.

(f) The court shall inform any child that has been adjudicated
a delinquent, miscreant, wayward or deprived child or traffic
offender or truant of the provisions of this section.

Sec. 13. K.S.A. 1977 Supp. 38-815b is hereby amended to
read as follows: 38-815b. (a) Whenever there is required to be a
determination as to the need for any detention or custody of a
child in a detention hearing under this act, the district court shall
immediately set the time and place for such hearing and shall
appoint a guardian ad litem for the child, unless one has already
been appointed or other counsel for the child has been retained in
lieu thereof, to serve until such time as such other counsel may be
retained. The costs of such guardian ad litem may be assessed to
the parent, guardian or such other person having legal custody of
the child as part of the costs of the case as provided in subseetion
&) of K.S.A. 1076 1977 Supp. 38-817, as amended.

(b) Oral or written notice of the detention hearing, setting
forth the time nlace and purnose of such hearing and of the
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appointment of a guardian ad litem shall be given immediately to
the child, to the guardian ad litem and, if one can be found, to the
parent, guardian or such other person having legal custody of the
child or if there is none, then to some other relative or other
interested person, if there is one. Such notice shall advise such
persons that they have the right to retain counsel of their own
choosing and that the court has appointed counsel to serve as
guardian ad litem until such time as the court is notified of the
name and address of the counsel for the child which has been
retained in lieu of such guardian ad litem. Such notice shall set
forth the name and address of such guardian ad litem and shall
advise that the cost of such guardian ad litem may be assessed to
the parent, guardian or such other person having legal custody of
the child as part of the costs of the case. Weitten Notice of the
detention hearing as provided in this subsection shall be served
given at least twenty-four (24) hours prior to the time set for the
detention hearing, by a juvenile probation officer; by the sheriff
ei@heee&ntyarby&nyethefﬁeweﬂ&ppeiﬂfedbyéheeeﬁﬁw
sueh purpese: Bxeept as otherwise speeifieally provided in this
seetion; such notiee shall be served in the manner; other than by
publieation; provided for the service of summens in K54 1096
Supp- 38-810 but if all persons required to receive notice agree to
have such hearing at an earlier time, the court may proceed with a
detention hearing prior to the elapse of twenty-four (24) hours
after giving notice of the hearing.

(¢) The district court may order temporary custody or deten-
tion as provided in K.S.A. 39%6 1977 Supp. 38-819, as amended,
in a detention hearing under this section after determining that:
(1) The child is dangerous to self or to others; (2) the child is not
likely to appear at a hearing for adjudication on any petition filed
pursuant to K.S.A. 3876 1977 Supp. 38-816, as amended; or (3)
the health or welfare of the child may be endangered without
further care. If temporary custody or detention is ordered and the
parent, guardian or other person having custody of the child has
not been notified of the hearing, did not appear or waive appear-
ance and files an affidavit showing these facts, the court shall

s P T o o
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(d) When the court finds that the continued detention of the
child pending adjudication in a hearing on a petition is not
required to serve the welfare of the child and the best interests of
the state as determined in subsection (c) of this seetion, the court
shall order the child’s release and in doing so may place the child
in the custody of the parent, guardian or other person having legal
custody of the child, or a juvenile probation officer, or may
impose any other conditions which may be required, subject to
modification by the court.

(e) The right of a child to a detention hearing may be waived
if:

(1) The child and the child’s guardian ad litem are informed
of the right to have a determination as to the need for detention or
custody in a detention hearing and of the right to request such a
hearing at any time;

(2) the child and the guardian ad litem for the child consent in
writing to waive the right to a detention hearing; and

(3) the judge of the district court determines that a detention
hearing is not required to serve the welfare of the child.

(f) Whenever the right to a detention hearing has been waived
pursuant to subsection (e), the child, the guardian ad litem for the
child or the child’s parent, guardian or other legal custodian may
reassert such right at any time prior to adjudication by submitting
a written request to the judge of the district court. Upon such
request, the judge shall immediately set the time and place for
such hearing, which shall be held in accordance with the provi-
sions of this section and not more than forty-eight (48) hours,
excluding Sundays and legal holidays, after the receipt of the
request.

te} (g) This section shall be eenstrued as supplemental to and
a part of the Kansas juvenile code.

Sec. 14. K.S.A. 1977 Supp. 38-816 is hereby amended to read
as follows: 38-816. (a) Any reputable person eighteen (18) years of
age or over having knowledge of a child who appears to be
delinquent, miscreant, wayward; or deprived child or a traffic

offender; & or truant, er dependent and negleeted as defined in
K.S.A. 1076 1977 Supp. 38-802. as amended. mav file with the
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district court having jurisdiction, a petition in writing, verified by
affidavit, which shall set forth, in plain and concise language,

‘without repetition, the facts which bring: the child under the

jurisdiction of the district court; and so far as known: (1) The
name, age and residence of the child; (2) the names and residence
of the child’s parents; (3) the name and residence of the child’s
legal guardian, if there be one; or (4) the name and residence of
the person or persons having custody or control of the child, or of
the nearest known relative if no parent or guardian can be found.
(b) Whenever any reputable person shall furnish information
to the district court that a child appears to be either delinquent,
miscreant, wayward; or deprived child or a traffic offender; & or
truant er dependent and negleeted, as defined in K.S.A. 1676
1977 Supp. 38-802, as amended, it shall be the duty of such court,
or its duly appointed juvenile probation officer when requested
by the judge thereof, to make a preliminary inquiry to determine
whether the interest of the public or of such child requires that
further action be taken. Whenever practicable, such inquiry shall
include a preliminary investigation of the circumstances which
were the subject of such information, including the home and
environmental situation and the previous history of such child.
If, after such inquiry, the judge of the district court determines
that the circumstances so justify, such judge shall authorize a
petition, in writing, to be filed in his or her court by the person
furnishing such information, or by some other reputable person
having such knowledge, or, when so requested by such judge, the
county or district attorney shall file such petition. Such petition
shall be verified and may be upon information and belief. It shall
be in plain and concise language, without repetition, and shall set
forth the facts enumerated in subsection (a) of this section, and if
any of the facts therein required are not known to the petitioner,
the petition shall so state. Upon the filing of such petition, the
court shall proceed in accordance with the juvenile code.
(c) The proceedings shall be entitled: “In the interest of
: _a child under eighteen (18) years

of age.”
SV UL e ciidioe crheantinn () of K S A 19768 1977 Supp.
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38-815, as amended, a case is referred for proceedings in the
district court pursuant to the juvenile code, the district court may
proceed to make a preliminary inquiry and investigation and
authorize a petition to be filed in the manner provided in sub-
section (b) of this section, except that the county or district
attorney, when requested by the judge of the district court, shall
file such petition without such inquiry and investigation. Upon
the filing of such petition, the court shall proceed in accordance
with the juvenile code.

() No defect in statements of jurisdictional facts actually
existing shall invalidate any proceedings.

(f) Upon the hearings on any petition filed pursuant to the
juvenile code, the judge of the district court may amend the
petition to conform with the facts and render judgment accord-
ingly.

Seti15. K.5.A. 1977 Supp. 38-817 is hereby amended to read
as follows: 38-817. (a) Upon the filing of a petition to declare a
child to be delinquent, miscreant, wayward, a traffic offender, a
truant or dependent and negleeted deprived, the district court
shall fix the time and place for the hearing thereon. The date set
for hearing shall be within two (2) weeks following the date of the
filing of such petition but the court may for good and sufficient
cause grant a continuance when deemed necessary. Immediately
upon the filing of such petition the court shall summon and give
notice of the time and place of such hearing to the child and the
parent, guardian or other person having legal custody of such
child or if there be none then some relative or other interested
person, if there be one. Such notice and summons shall be served
as provided in section 4 and shall include a statement advising
such child and the parent, guardian or other person having legal
custody of such child of the right to retain counsel of their own
choosing but that upon the failure to retain counsel and notify
said court of the name and address of such counsel within five (5)
days of the service of such notice, the court will forthwith appoint
counsel for such child and the cost of appointed counsel may be
assessed to the parent, guardian or other person having legal
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expiration of such five (5) day period the court shall forthwith
appoint counsel for such child and notify counsel, the child and
the parent, guardian or other person having legal custody of the
child thereof. In cases where the petition declares the child to be
a traffic offender, as defined by subsection (e) of K.S.A. 1977
Supp. 38-802, as amended, and it is such child’s first appearance
in said court as a traffic offender, the court shall not be required
to appoint counsel for said child unless other circumstances
warrant such appointment. Sueh netice and & copy of the petition
shall be served by a juvenile probation officer of the eourt; by the
sheriff of the county; by & person appointed by the eourt for sueh
purpese or by restrieted mail; as defined by K:5-A- 60-103: I the
judge of the distriet eoust is satisftied that by reasen of the fact that
the wheresbouts of the perent; guardian or other petsen having
legel eustody of the ehild is unknown; it is impessible to serve
sueh netiee in sueh manner; such judge mey order serviee made
by publieation onee each week for two (2} conseeutive weeks ina
rewspaper of the county sutherized to publish legsl notiees:
Promptly upon the filing of the pstition, the court may send to the
secretary of social and rehabilitation services a copy thereof. If
requested by the court, the secretary of social and rehabilitation
services, without cost to the natural parents or to the petitioner,
shall make such investigation as the court may request and be
prepared to report the findings to the court upon the hearing of
the petition.

b) Unless the parties shall veluntarily appear or be incourt; &
summons shall issue in the name of the state of Kansas; requiring
the ehild and the persen having eustedy and control of the ehild
or with whem the ehild may be; to appear with the child at the
pleece and at the time set in the summons:

{e) Unless they shall velunterily appeer or be in eourt; sum-
mons shell alse issue to the parents of the ehild; if living and their
residenee known; or to the ehild’s guardian; if there is one; o5 if
there is neither parent nor guardian or if the residenee of the
parent or guardian is unknown; then te some relative; if there is
one and his or her residence is lenown-
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state penitentiary; any state hospital or any state eharitable or
penal institution; & eopy of the summons shall be served upen
sueh parent; and else upen the person having charge of the
persen having charge of the institution to confer with the parent;
if the parent's mental eondition is such thet a conference will
serve any uselul purpese; and to advise the court in writing as to
the wishes of sueh parent with regard to said ehild: The failure of
the person having charge of seid institution to perform such duty

tey H the person summoned as herein provided shall fail
without reasonable eause to appear and abide the order of the
eourt; or to bring the ehild; sueh person may be proceeded against
for contempt of eourt:

) (b) At the time fixed in the summons, or by order of the
court, the court shall proceed to hear and dispose of the case and
enter judgment or decree therein. The court may apply the
schedule of fees provided for in K.S.A. 1977 Supp. 28-171, where
appropriate, to compute the costs of all proceedings under the
Kansas juvenile code and, in the discretion of the court, the costs
of such proceedings may be adjudged against the person or
persons so summoned or appearing, and collected as provided by
law in civil cases, or charged to the county and paid out of the
general fund. .

tg) Al summenses issued pursuant to this seetion shall state
appearing in the petition pursuant to subseetion (a) of K-8-A- 1977
seetion; sueh summons shall be served as provided in KS-A- 1077
Sy Si-Eds

Sec. 16. K.S.A. 1977 Supp. 38-818 is hereby amended to read
as follows: 38-818. In any proceedings pursuant to the juvenile
code in the district court in which the parent, guardian or other
person having legal custody of a child may be deprived of the
permanent custody of such child, summons shall issue to such

gt ) Loty £ AR | I (| - - (SR R 1
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name of the court and shall contain notice of the time and place of
the hearing and a statement requiring the person named in the
summons to appear and there show cause why he or she should
not be deprived of the permanent custody of
(name of child). Seeh summons

Sec. 17. K.S.A. 1977 Supp. 38-819 is hereby amended to read
as follows: 38-819. (a) Prior to or during the pendency of a

hearing on a petition to declare a child to be a delinquent,
miscreant, wayward; or deprived child or a traffic offender; & or
truant er dependent and negleeted; filed, commenced pursuant to
K.S.A. 1976 1977 Supp. 38-816, as amended, the district court
may order that such child be placed in some form of temporary
detention or custody as provided in this section; but enly after.
Any such detention or custody shall not exceed forty-eight (48)
hours, excluding Sundays and legal holidays, unless within such
forty-eight-hour period a determination is made as to the neces-
sity therefor in a detention hearing as provided by K.S.A. 1876
1977 Supp. 38-815b, as amended. If the hearing on the petition
results in the child being adjudged a delinquent, miscreant,
wayward or deprived child or a traffic offender or truant, the
court may order that the child be placed in some form of tempo-
rary detention or custody as provided by this section pending
execution of the order of disposition.

(b) Upen sueh & determination; Pursuant to subsection (a), the
court may make an order temporarily granting the custody of such
child to some person, other than the parent, guardian or other
person having legal custody, er who shall not be required to be
licensed under article 5 of chapter 65 of the Kansas Statutes
Annotated, but who shall become licensed thereunder within thirty
(30) days of the entry of the court order if the child remains in such
person’s custody; to a children’s aid society; of; to a public or
private institution used as a home or place of detention er eer
reetions; or to the secretary of social and rehabilitation services.

(c) Upen such a determination; Pursuant to subsection (a), the
court may order any such child who is alleged or adjudgedto be a
delinquent or miscreant child to be placed in detention in the
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county jail or police station in quarters separate from adult
prisoners, I—n&uehe&ses—%heeeﬁft;#ﬂéeemﬁﬁadﬂsa-ble; e
efdef&uehehﬂdeeﬁﬁﬂeéiﬂaf&ﬂerpaheemﬁeﬁmteef
dﬁmgtheﬁmdeﬂeye#@heheaﬂﬂgﬂﬂéheﬁe&&eﬁ— When such

provisions for separate quarters have not been made for the eare
and eustody of the child in sueh detention, the court may order
such child to be kept in some suitable place of detention provided
by the county other than the county jail or police station.

(d) Unless otherwise provided for, and subject to payment or
reimbursement as required by K.S.A. 1976 1977 Supp. 38-828, as
amended, the expenses of any temporary detention or custody
ordered by the district court pursuant to this section shall be paid
out of the state social welfare fund if the child is determined by
the secretary of social and rehabilitation services to be eligible for
assistance under K.S.A. 1876 1977 Supp. 39-709 otherwise such
expenses shall be paid from the county general fund of the county
in which the matter or proceeding is pending.

Sec. 18. K.S.A. 1977 Supp. 38-820 is hereby amended to read
as follows: 38-820. No order or decree permanently depriving a
parent of his or her parental rights in a dependent and negleeted
deprived child under subsection (c) of K.S.A. 1976 1977 Supp.
38-824, as amended, shall be made unless such parent is repre-
sented by counsel and present in district court or has been served
with summons as previded by KSA- 1076 Supp- 38-810. The
judge of the district court shall assign an attorney to any such
parent who is unable to employ counsel and may award a rea-
sonable fee to said counsel to be paid from the general fund of the
county.

Sec. 19. K.S.A. 1977 Supp. 38-824 is hereby amended to read
as follows: 38-824. (a) The provisions of this section shall apply
to any child under the age of eighteen (18) years found to be
dependent and negleeted a deprived child, within the meaning of
this act, either at the initial hearing or any subsequent hearing.

(b) In the absence of an order aepriving parental rights, the

district court may make such dependent and negleeted deprived

child a ward of the court and commit the child to:




1859
1860
861
1862
0863
0864
(0865
0866
0867
0868
0869
0870
0871
0872
0873
0874
0875
0876
0877
0878
0879
0880
0881
0882
0883
0884
0885
0886
0887
0888
0889
0890
0891
0892
0893
0894
0895

SB 553
678

(2) the care, custody and control of a juvenile probation of-
ficer duly appointed by the court or other individual;

(3) the care of some children’s aid society; or

(4) the secretary of social and rehabilitation services.

In addition to the foregoing provisions of this section, the court
may order the parents of any child who has been adjudicated a
deprived child to attend such counseling sessions as the court may
direct. The costs of any such counseling may be assessed as costs
in the case.

(¢) When the parents, or parent in case there is one parent
only, are found and adjudged to be unfit to have the custody of
such dependent and negleeted deprived child, K.5.A. 3976 1977
Supp. 38-820, as amended, and other applicable provisions of
this act having been fully complied with, the district court may
make an order permanently depriving such parents, or parent, of
parental rights and commit the child:

(1) To the care of some reputable citizen of good moral
character;

(2) to the care of some suitable public or private institution
used as a home or place of detention er eerreetion;

(3) to the care of some association willing to receive the child,
embracing in its objects the purpose of caring for or obtaining
homes for dependent and negleeted deprived children;

(4) to the secretary of social and rehabilitation services.

(d) Inany case where the court shall award a child to the care
of an individual or association, in accordance with clause (1) or
(3) of subsection (c) of this section, the child shall, unless other-
wise ordered, become a ward of, and be subject to the guardian-
ship of the individual or association to whose care the child is
committed. Such individual or association shall have authority to
place such child in a family home, give consent for the adoption
of such child, and be party to proceedings for the legal adoption
of the child, and such consent shall be the only consent required
to authorize the court to enter proper order or decree of adoption.
In any case where the court shall award a child to the care of the
secretary of social and rehabilitation services, in accordance with
clause (4) of subsection (c) of this section, the secretary of social
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and rehabilitation services shall be the guardian of the person and
the estate of said child and shall be empowered to place such
child for adoption and give consent therefor, or to make transfer
of such child for adoption and give consent therefor, or to make
transfer of such child as provided for by K.S.A. 1876 1977 Supp.
38-825, as amended. In any such case, upon the filing of the
application provided for in K.S.A. 486 1977 Supp. 59-3009 by
the secretary of social and rehabilitation services, the court shall
forthwith appoint the secretary of social and rehabilitation ser-
vices the “conservator’” of such child.

(e) When the health or condition of such dependent end
rnegleeted deprived child shall require it, the district court may
cause the child to be placed in a public or private hospital under
the care of a competent physician. In cases other than those
provided for in subsection (d) above, the court may delegate the
authority to issue consents to the performance and furnishing of
hospital, medical or surgical treatment or procedures to the indi-
vidual, association, or agency to whom the court has granted
custody of such child.

Sec. 20. K.S.A. 1977 Supp. 38-825 is hereby amended to read
as follows: 38-825. (a) When a dependent and negleeted deprived
child has been committed to the secretary of social and rehabili-
tation services, said secretary, if he or she deems it to be in the
best interest of the child, may place the child in the youth center
at Atchison or in a foster care facility, or may transfer such child
to the jurisdiction of a children’s aid society willing to accept the
child, or with the written consent of the judge of the district court
to the home of the parent, or parents, who have not been deprived
of parental rights. 7

(b) A parent or parents of a child under the jurisdiction of the
secretary of social and rehabilitation services, who has not been
deprived of parental rights, may file with the district court having
jurisdiction, a petition in writing for the return of such child to
such parent or parents. Such petition shall be verified by affidavit
and shall state the name, age and residence of the child and name
and residence of each petitioner. The court shall fix a time and
place for a hearing on such petition and shall notify each peti-
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tioner and the secretary of social and rehabilitation services of
such time and place. If after the hearing, the court shall determine
from the evidence that it would be in the best interests of the
child to be returned to his or her parents, the court shall so order.

New Sec. 21. (a) At any time after the entry of any final order
by the district court placing or committing a child pursuant to
subsection (a) of K.S.A. 1877 Supp. 38-824, as amended, or
pursuant to K.S.A. 1977 Supp. 38-826, as amended, the secretary
of social and rehabilitation services, the guardian ad litem for the
child, the child’s parent, guardian or other legal custodian or any
party to the original proceeding may file a motion with the
district court for a rehearing on the issue of such placement or
commitment. Upon such motion, the court shall rehear the matter
without unnecessary delay.

(b) Any appeal from any final order by the district court
placing or committing a child pursuant to subsection (a) of K.5.A.
1977 Supp. 38-824, as amended, or pursuant to K.5.A. 1977 Supp.
38-826, as amended, shall be allowed by the secretary of social
and rehabilitation services, the guardian ad litem for the child,
the child’s parent, guardian or other legal custodian or any party
to the original proceeding. Such appeal shall be taken in the
manner provided by K.S.A. 1977 Supp. 38-834, as amended.

New Sec. 22. (a) In the case of an alleged violation of a
condition of probation or condition of a court ordered placement
that would not constitute grounds for commencing an action
pursuant to the juvenile code the county or district attorney, the
assigned juvenile probation officer or the person to whom care,
custody and control of a child has been placed may file a motion
with the court describing the alleged violation and requesting a
hearing thereon. When any such motion is filed, the court shall
proceed in the same manner and under the same procedure as
provided in the juvenile code for a hearing on a petition filed
pursuant to K.S.A. 1977 Supp. 38-816, as amended. If the court
finds at the hearing that the juvenile violated a condition of
probation or placement, the court may make any order that the
court was empowered to make at the original dispositional pro-
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(b) If it is alleged that a violation of a condition of release,
which would not constitute grounds for commencing an action
pursuant to the juvenile code or K.5.A. 1977 Supp. 21-3611, has
been committed by a child who was committed to a state juvenile
facility pursuant to paragraph (7) of subsection (a) of K.S.A. 1977
Supp. 38-826, as amended, and who was thereafter permitted to
leave such facility under specified conditions of release, the
director of the facility, the supervisor of the social worker as-
signed by the department of social and rehabilitation services or
the county or district attorney may file a motion with the court
that ordered the commitment. The motion shall describe the
alleged violation and request a hearing thereon. When any such
motion is filed, the court shall proceed in the same manner and
under the same procedure as provided in the juvenile code for a
hearing on a petition filed pursuant to K.S.A. 1977 Supp. 38-816,
as amended. If the court finds that a condition of release has been
violated the court may impose such additional conditions of
release as the court may deem necessary or the court may order
that the juvenile be returned to the facility until discharged by the
director thereof.

Sec. 23. K.S.A. 1977 Supp. 38-826 is hereby amended to read
as follows: 38-826. (a) When a child has been adjudged to be a
delinquent child or a miscreant child under the provisions of this
act, the judge of the district court may make an order to:

(1) Place such child on probation in the care, custody and

‘control of either or both parents, subject to such terms and

conditions as the court may deem proper, and may make such
additional orders directed to the juvenile or the juvenile’s parents
or both as may be deemed necessary to effectively carry out the
probation;

(2) place such child in the care, custody and control of a duly
appointed juvenile probation officer or other suitable person,
subject to such terms and conditions as the court may deem
proper;

(3) place such child in a detention home, parental home or
farm, subject to such terms and conditions as the court may deem

proper;
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(4) place such child in the care of a children’s aid society,
subject to such terms and conditions as the court may deem
Proper; .

(5) place such child, if sixteen (16) years of age or over, in the
county jail pending final disposition or on probation on such
terms and conditions as the court may deem proper;

(6) commit such child to the state secretary of social and
rehabilitation services; ¥

(7) commit such child, if a boy thirteen (13) years of age or
older, to the youth center at Topeka or other training or rehabili-
tation facility for juveniles or, if a girl thirteen (13) years of age or
older, to the youth center at Beloit or other training or rehabilita-
tion facility for juveniles:; or

(8) require the child to make restitution in an amount fixed by
the court to persons whose property has been damaged by reason
of acts of the child or to require the child to accept employment
approved by the court for the purpose of providing funds to make
restitution or to work for the person whose property has been
damaged in order to make restitution for such damage.

(b) When a child has been adjudged to be a wayward child or
a truant under the provisions of this act, the judge of the district
court may make an order to place such child in the same manner
as provided in paragraphs (1), (2), (3), (4), (5) and (6) of subsection
(a) of this section.

(c) When a child has been adjudged to be a traffic offender
under the provisions of this act, the judge of the district court may
make an order:

(1) Imposing a penalty of not more than one hundred fifty
dollars ($150) for each offense, which penalty shall be in addition
to any costs adjudged against such offender in the discretion of
the court;

(2) suspending or revoking such offender’s motor vehicle
operator’s license and requiring a copy of the order to be for-
warded by certified mail, to the division of vehicles of the
department of revenue together with a statement of the fact
showing that such offender has committed an act making him or
Lo eee ge 3o o the provisions of this act, and the
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division of vehicles of the department of revenue shall forthwith
comply with said order by suspending or revoking such of-
fender’s motor vehicle operator’s license;

(3) directing such offender to attend a police department
traffic school in a city of the county in which such offender has
residence; or

(4) placing such offender in the same manner as provided in
paragraphs (1), (2), (3), (4) and (5) of subsection (a) of this section.

(d) When a child has been committed to the state secretary of
social and rehabilitation services, pursuant to paragraph (6) of
subsection (a) or subsection (b) of this section, said secretary may
place the child in any institution operated by the director of
mental health and retardation services, or it may contract and pay
for the placement of the child in a county detention home or in a
private children’s home, as defined by K.S.A. 1976 Supp- 75-
3329, or for the placement of such child in a child care facility, or
boarding home for children, or in a community mental health
clinic. Notwithstanding the foregoing, no wayward or truant child
shall be placed in the youth centerat Topeka or the youth center at
Beloit.

(e) In addition to the orders authorized pursuant to the fore-
going provisions of this section, the court may order the parents of
any child who has been adjudicated a delinquent, miscreant or
wayward child or a traffic offender or truant to attend such
counseling sessions as the court may direct. The costs of any such
counseling may be assessed as costs in the case.

te) (f) After placement of a child, the secretary of social and
rehabilitation services shall retain jurisdiction over the child and
may transfer such child at any time to any institution, detention
home, mental health clinic, private children’s home, child care
facility or boarding home for children.

Sec. 24. K.S.A. 1977 Supp. 38-827 is hereby amended to read
as follows: 38-827. (a) Unless otherwise provided for, and subject
to payment or reimbursement as required by K.S.A. 1976 1977
Supp. 38-828, or any amendments thereto, the expenses of the

care and custody of a dependent and neglected deprived child,

committed 1mmdar nlasrcse (Y Y aced AN of o L _as_ TS r
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1081 K.S5.A. 1876 1977 Supp. 38-824, or any amendments thereto, or
1082 placed in a hospital under subsection (e) of K.S.A. 1076 1977
1083  Supp. 38-824, or any amendments thereto, or referred to the youth
1084 center at Atchison or facility thereof under subsection (¢) of
1085 K.S5.A. 3876 1977 Supp. 38-823, or any amendments thereto, shall
1086 be paid out of the state social welfare fund if such child is eligible
1087 for assistance under K.S.A. 3976 1977 Supp. 39-709, or any
1088 amendments thereto, otherwise out of the general fund of the
1089 county in which the proceedings are brought. For the purpose of
1090 this subsection, a child who is a nonresident of the state of Kansas .
1091 or whose residence is unknown shall have residence in the county :
1092 where the proceedings are instituted.

1093 (b) Unless otherwise provided for, and subject to payment or
1094 reimbursement as required by K.S.A. 3976 1977 Supp. 38-828, or
1095 any amendments thereto, the expenses of the care and custody of
1096 a child placed in accordance with the provisions of clauses (2),
1097 (3), (4), (5) and (B) of subsection (a) of K.S.A. 1978 1977 Supp.
1098 38-826, or any amendments thereto, or referred to the youth
1099 center at Atchison or facility thereof or other facility under
1100  subsection (c) of K.S.A. 3976 1977 Supp. 38-823 shall be paid out
1101 of the state social welfare fund if such child is eligible for
1102 assistance under K.S.A. 3876 1977 Supp. 39-709, or any amend-
1103 ments thereto, otherwise out of the general fund of the county in
1104 which the proceedings are brought, except \hat the expenses of
1105 the care and custody of any child committed to the secretary of
1106 social and rehabilitation services pursuant to clause (6) of sub-
1107 section (a) of K.S.A. 39¥6 1977 Supp. 38-826, or any amendments
1108 thereto, shall not be paid out of the county general fund.

1109 (c) When a child is committed under clause (4) of subsection
1110 (b) of K.S.A. 3976 1977 Supp. 38-824, or any amendments thereto,
1111 or under clause (6) of subsection (a) of K.S.A. 1076 1977 Supp.
1112 38-826, or any amendments thereto, the expenses of the care and
1113 custody of such child may be paid out of the state social welfare
1114 fund, subject to payment or reimbursement as required in K.S.A.
5 1876 1977 Supp. 38-828, or any amendments thereto, even though

1116 the child does not meet the eligibility standards of X.S.A. 4976
133 JOTT Quywsnzy 0 FOG s Soowy ey Yoo g, @i = ooy =
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(d) Nothing in this act shall be construed to mean that any
person shall be relieved of his or her legal responsibility to
support a child. , :

Sec. 25. K.S.A. 1977 Supp. 38-828 is hereby amended to read
as follows: 38-828. (a) When, under the provisions of subsection
(d) of K.S.A. 1876 1977 Supp. 38-819, as amended, and of K.5.A.
1976 1977 Supp. 38-827, as amended, expenses may be or have
been paid out of the state social welfare fund or out of the county
general fund, the district court shall fix a time and place for a
hearing on the question of requiring payment or reimbursement
of all or part of such expenses by the parent or parents, conserva-
tor or other person liable by law to maintain, care for or support
the child. The time for such hearing may be extended by the court
for cause. If requested by the court, the secretary of social and
rehabilitation services shall make an investigation regarding the
income and resources of such parent, conseryator or person, with
respect to his or her ability to pay such expenses, and be prepared
to report its findings to the court at the time of the hearing.

(b) Unless such parent, conservator or other person shall
voluntarily appear or be in court at the time and place so fixed,
summons shall be issued stating the court in which such hearing
is to be held, the name and residence of each party to whom the
summons is issued and all information necessary to fully apprise
such party of the nature of such hearing. Sueh summens shall ke
served as provided in 654 1876 Supp- 28-8408:

(c) The court, at the time fixed in the summens or by its order,
shall proceed to hear and dispose of the case and may enter a final
order requiring such parent, conservator or person to pay, in such
manner as the court may direct, such sum, within his or her
ability to pay, as will cover in whole or in part the expenses
referred to in subsection (a) of this section. Any such parent,
conservator or person who shall willfully fail or refuse to pay
such sum may be adjudged in contempt of court and punished
accordingly.

(d) Nothing in this section shall be construed to mean that any
person shall be relieved of legal responsibility to support a child.

New Sec. 26. (a) If, at any time during the pendency of a
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proceeding under the juvenile code concerning a child, the judge
of the district court determines that the circumstances so warrant,
such judge shall authorize the filing of an application to deter-
mine whether such child is a mentally ill person, as defined by
K.S.A. 59-2002 and any amendments thereto, by a reputable
person having knowledge of the facts of the case. Such applica-
tion shall be in the form and manner provided by K.5.A. 59-2913
and any amendments thereto.

(b) When an application has been filed as provided in sub-
section (a) of this section, the court shall proceed in the manner
provided in article 29 of chapter 59 of the Kansas Statutes Anno-
tated and acts amendatory thereof and supplementary thereto and
may make any order which the court is empowered to make
thereunder.

New Sec. 27. (a) In actions alleging a child is delinquent,
miscreant or a traffic offender, appeals to the court of appeals
may be taken by the county or district attorney from cases before
a district judge or associate district judge upon a question re-
served. In any such actions, appeals to a district judge or associate
district judge may be taken by the county or district attorney from

cases before a district magistrate judge upon a question reserved. =

An appeal under this subsection shall be taken within thirty (30)
days from the date the court ruled upon the question reserved.

(b) In any hearing pursuant to subsection (b) of K.S.A. 1977
Supp. 38-808, the prosecuting attorney may appeal from a finding
that a child is a fit and proper person to be dealt with under the
Kansas juvenile code. Notice of such appeal must be given to the
court within ten (10) days from the date of such finding. When
such appeal is taken from a district judge or associate district
judge the appeal shall be to the court of appeals; the record on
appeal and any briefs shall be filed not later than forty-five (45)
days from the date the notice of appeal was filed. When the
appeal is from a district magistrate judge, the appeal shall be to a
district judge or associate district judge in the county; any such
appeal shall be heard de novo and a decision thereon rendered
within thirty (30) days from the date of the filing of the notice of

1




1192
1193
1194

1195
1196
1197
1198

1199
1200
1201

1202
1203
1204
1205
1206
1207
1208
1209
1210
1211

1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226

1227

1998

SB 553
687

(c) An appeal pursuant to subsection (a) or (b) shall not stay
any order or proceeding so appealed but the court to which the
appeal is taken may make such temporary orders for care and
custody of the child as it may deem advisable.

(d) Except as otherwise provided by this section or rule of the
supreme court, any appeal pursuant to this section shall be taken
in accordance with article 21 of chapter 60 of the Kansas Statutes
Annotated. Costs on appeal shall be assessed in accordance with
the provisions of the juvenile code.

New Sec. 28. Whenever an appeal is taken pursuant to the
juvenile code, other than appeals from prosecutions pursuant to
K.S.A. 1977 Supp. 38-830, expenses incurred on appeal for fees of
the guardian ad litem and costs of transcripts and records on
appeal shall be taxed as costs on appeal. The court to which the
appeal is taken may assess such costs against the parent, guardian
or conservator of the child or order that they be paid from the
general fund of the county. When the court orders such costs
assessed against the parent, guardian or conservator of a child:

(a) The costs shall be paid from the county general fund,
subject to reimbursement by such parent, guardian or conserva-
tor. B

(b) The county may enforce such order in the same manner as
enforcement of a civil judgment in the district court, except that
the court shall not require the county to pay any docket fee or
other fee for execution.

Sec. 29. K.S.A. 38-829 is hereby amended to read as follows:
38-829. In any proceedings where a dependent and negleeted
deprived, delinquent, miscreant, wayward or a truant child has
been placed in the care and custody of any children’s aid society
or individual by the court, the court may cause the child to be
brought before it, together with the person or persons in whose
custody he may be, and if it shall appear that a continuance of
such custody is not for the best interests of such child, the court
may revoke and set aside the order giving such custody and make
such further orders in the premises as to the future custody of the
child as shall seem best.

Cer 30 K. S A 1977 Supp. 38-834 is herebyv amended to read
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as follows: 38-834. (a) The provisions of this section shall not
apply to appeals from prosecutions under K.S.A. 4976 Supp-
38-833 1977 Supp. 38-830, nor appeals by the prosecution under
section 27,

(b) An appeal shall be allowed by any child from any final
order in any proceeding pursuant to the juvenile code. When the
order appealed from was made by a district magistrate judge,
such appeal shall be taken to an associate district judge or district
judge. When the order appealed from was made by a district
judge or associate district judge, the appeal shall be to the court of
appeals. Such appeal may be demanded on the part of the child
by such child’s parent, guardian, guardian ad litem or custodian,
or by any relative of such child within the fourth degree of
kinship. Such appeal shall be taken within thirty (30) days after
the making of the order complained of, by written notice of
appeal filed with the district court, which shall specify the order
appealed from. In actions alleging a child io be a wayward or
deprived child or truani, the county or disirict attomey may
appeal from any final order in the same manner provided for in
this section for appeals by a child.

(c) Such appeal shall not suspend or vacate the order appealed
from, but the same shall continue in force in all respects the same
as if no appeal had been taken until final judgment has been
rendered on appeal, except that the court on appeal, pending a
hearing, may make such modification of the order appealed from,
and upon such conditions, as the court may deem proper. The
case shall be heard and disposed of in accordance with the
provisions of this act and in the exercise of all the powers and
discretion herein given to the district court.

(d) Within the thirty (30) days specified in subsection (b) of
this section, the appellant shall serve upon the adverse party or
such party’s attorney or record a notice of appeal. Proof of service
thereof verified by affidavit shall be filed with the district court.

(e) Whenever a party in good faith gives due notice of appeal
and omits through mistake to do any other act necessary to perfect

the appeal, the court on appeal may permit an amendment on

\
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(f) A record of the proceedings upon appeal shall be filed and
made a part of the files of the case. ,
of a javenile esurt; any appeal thereof shall be taken to a disteied
indge of the county in which sueh juvenile court was loeated:

New Sec. 31. New sections 4, 8, 10, 12, 21, 22, 26, 27 and 28
shall be a part of and supplemental to the Kansas juvenile code.

Sec. 32. K.S.A. 38-811 and 38-829 and K.S.A. 1977 Supp.
38-802, 38-805, 38-806, 38-807, 38-810, 38-812, 38-815, 38-815a,
38-815b, 38-816 to 38-820, inclusive, 38-824 to 38-827, inclusive,
38-828 and 38-834 are hereby repealed.

Sec. 33. This act shall take effect and be in force from and
after its publication in the statute book.
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Session of 1978

HOUSE BILL No. 2707
" By Special Committee on Judiciary—B
Re Proposal No. 37
12-7

AN ACT relating to juvenile probation officers; prohibiting law
enforcement officers from serving as juvenile probation of-
ficers; amending K.S.A. 1977 Supp. 38-814 and repealing the
existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1977 Supp. 38-814 is hereby amended to
read as follows: 38-814. (a) The administrative judge of each
judicial district may appoint such juvenile probation officéis and
investigators as are necessary. Such probation officers and inves-
tigators shall receive such compensation, payable from the
county, as is prescribed by the judges of the district court, within
the limits of the budget for district court operations payable by
the county. In addition to their compensation, such probation
officers and investigators shall receive mileage at the rate pre-
scribed pursuant to K.S.A. 75-3203a and amendments thereto for
each mile actually and necessarily traveled in the performance of
their duties, when such travel is authorized by-a judge of the
district court or such monthly car allowance as may be authorized
by the administrative judge within the limits of the district court
budget.

(b) Juvenile probation officers and investigators shall furnish
the court with any information that may be obtained and render
any assistance requested by the court in any proceeding pursuant
to the juvenile code, which may be helpful to the court or the
child. Under the direction of the court, a juvenile probation
officer shall take possession and custody of any child under the
court’s jurisdiction and make such arrangements for the tempo-

r < o9 ¥ .
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(c) No person appointed as a juvenile probation officer shall
serve as a law enforcement officer during such person’s service as
a juvenile probation officer.

Sec. 2. K.S.A. 1977 Supp. 38-814 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after
its publication in the statute book.
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Secvion of 1978

HOUSE BILL No. 2708
By Special Committee on Judiciary—B
Re Proposal No. 37

12-7

AN ACT relating to the juvenile code; concerning the appoint-
ment of guardians ad litem; amending K.S.A. 1977 Supp.
38-815b and 38-817 and repealing the existing sections.

Be it enacted by the Legislature of the Siate of Kansas:

Section 1. K.S.A. 1977 Supp. 38-815b is hereby amended to
read as follows: 38-815b. (a) Whenever there is required to be a
determination as to the need for any detention or custody of a
child in a detention hearing under this act, the district court shall
immediately set the time and place for such hearing and shall
appoint a guardian ad litem for the child, unless one has already
been appointed oF ether eounsel for the ehild has been retained in
Heﬁbhefeeﬁteseweﬂﬂbﬂmeh&meaﬁwehethefeemelmaybe
setained. The costs of such guardian ad litem may be assessed to
the child’s parent; guardian or such other persen having leget
enstedy or the conservator of the estate of the child as part of the
costs of the case as provided in subsection (f) of K.5.A. 1976 1977
Supp. 38-817.

(b) Notice of the detention hearing setting forth the time,
place and purpose of such hearing and of the appointment of a
guardian ad litem shall be given immediately to the child, to the
guardian ad litem and, if one can be found, to the parent,
guardian or such other person having legal custody of the child or
if there is none, then to some other relative or other interested
person, if there is one. Such notice shall advise such persons thet
Eheyhave%heﬁg%&tmfe%ﬂ%ﬂeouﬂ&e}efthekew%ehee&mg&ﬁé
that the eoust has appointed ecunsel to serve as guardian ad litem
il ol tiena an the const 1o notified of the name and address of
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guardien ad ltem: Such netice shall set forth the mame ond
address of such guardien od litss and shall advise thet the eost of
such guardien ad Liten: may be assessed to the parent; guerdien eF
w&&h&mhﬁg&gﬁe&ﬁe@ye@&eeﬁ%}m?ﬁﬁe%%@
essts of the esse include the time, place and purpose of the
hearing and the name and address of the guardian ad litem. In
addition, such notice shall advise that the cost of the guardian ad
litem may be assessed, as a part of the costs of the case, to the
child’s parent or to the conservator of the estaie of the child and
that the parent, guardian or other person having custody of the
child may retain counsel of his or her own choasing, in addition to
the guardian ad litem. Written notice of the detention hearing as
provided in this subsection shall be served at least twenty-four
(24) hours prior to the time set for the detention hearing, by 2
juvenile probation officer, by the sheriff of the county or by any
other person appointed by the court for such purpose. Except as
otherwise specifically provided in this section, such notice shall
be served in the manner, other than by publication, provided for
the service of summons in K.S.A. 1976 Supp. 38-810.

(c) The district court may order temporary custody or deten-
tion as provided in K.S.A. 1078 1977 Supp. 38-819, in a detention
hearing under this section after determining that: (1) The child is
dangerous to self or to others; (2) the child is not likely to appear
at a hearing for adjudication on any petition filed pursuant to
K.S.A. 1976 1977 Supp. 38-816; or (3) the health or welfare of the
child may be endangered without further care.

(d) When the court finds that the continued detention of the
child pending adjudication in a hearing on a petition is not
required to serve the welfare of the child and the best interests of
the state as determined in subsection (c) of this section, the court
shall order the child’s release and in doing so may place the child
in the custody of the parent, guardian or other person having legal
custody of the child, or a juvenile probation officer, or may
impose any other conditions which may be required subject to
modification by the court.

(e) This section shall be construed as supplemental to and a
nart of the Kansas iuvenile code.
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Sec. 2. K.S.A. 1977 Supp. 38-817 is hereby amended to read
as follows: 38-817. (a) Upon the filing of a petition to declare a
child to be delinquent, miscreant, wayward, a traffic offender, a
truant or dependent and neglected, the district court shall fix the
time and place for the hearing thereon. The date set for hearing
shall be within two (2) weeks following the date of the filing of
such petition but the court may for good and sufficient cause
grant a continuance when deemed necessary. Immediately upon
the filing of such petition the court shall give notice of the time
and place of such hearing and of the appointment of a guardian
ad litem to the child ard, to the guardian ad litem and to the
parent, guardian or other person having legal custody of such
child or if there be none then some relative or other interested
person, if there be one. Such notice shall include & statement
advising such child and the name and address of the guardian ad
litem and shall advise that the parent, guardian or other person
having legal custody of such child ef has the right to retain
counsel of their own choosing but that upen the failure to retain
eeunsel and notify said eourt of the name and address of sueh
counsel within fHve (5 days of the service of sueh neties; the
ecurt will forthwith appeint eounsel for sueh ehild and in addi-
tion to the guardian ad litem, and that the cost of appeinted
eounsel the guardian ad litem may be assessed to the child’s
parent; guardian or other person having legal eustody the conser-
vator of the estate of the child as part of the costs of the case.
Hpon the expiration of such fve (5 doyv pevied the eowst shall
ehild and the parent guarddan or other porsen havieg legal
eustedy of the ehild thereof: In eases where the petition deelares
the ehild t6 be & tratbie offendes as defined by vubsecetion (o) of
in saieh eourt as A wathie offender the esust shall not be sequized
te appoint eowasel for seid child unless other eireumstances
warrant sueh appeintment: Such notice and a copy of the petition
shall be served by a juvenile probation officer of the court, by the
sheriff of the county, by a person appointed by the court for such
purpose or by restricted mail, as defined by K.S.A. 60-103. If the
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judge of the district court is satisfied that by reason of the fact that
the whereabouts of the parent, guardian or other person having
legal custody of the child is unknown, it is-impossible to serve
such notice in such manner, such judge may order service made
by publication once each week for two (2) consecutive weeks in a
newspaper of the county authorized to publish legal notices.
Promptly upon the filing of the petition, the court may send to the
secretary of social and rehabilitation services a copy thereof. If
requested by the court, the secretary of social and rehabilitation
services, without cost to the natural parents or to the petitioner,
shall make such investigation as the court may request and be
prepared to report the findings to the court upon the hearing of
the petition.

(b) Unless the parties shall voluntarily appear or be in court, a
summons shall issue in the name of the state of Kansas, requiring
the child and the person having custody and control of the child
or with whom the child may be, to appear with the child at the
place and at the time set in the summons.

(c) Unless they shall voluntarily appear or be in court, sum-
mons shall also issue to the parents of the child, if living and their
residence known, or to the child’s guardian, if there is one, or, if
there is neither parent nor guardian or if the residence of the
parent or guardian is unknown, then to some relative, if there is
one and his or her residence is known.

(d) If it appears that a parent of the child is confined in the
state penitentiary, any state hospital or any state charitable or
penal institution, a copy of the summons shall be served upon
such parent, and also upon the person having charge of the
institution, by mail. Such service shall be in lieu of the service
prescribed by K.S.A. 1977 Supp. 38-810. It shall be the duty of the
person having charge of the institution to confer with the parent,
if the parent’s mental condition is such that a conference will
serve any useful purpose, and to advise the court in writing as to
the wishes of such parent with regard to said child. The failure of
the person having charge of said institution to perform such duty
shall not invalidate the proceeding.

(e) If the person summoned as herein provided shall fail
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without reasonable cause to appear and abide the order of the
court, or to bring the child, such person may be proceeded against
for contempt of court. : :

(f) At the time fixed in the summons, or by order of the court,
the court shall proceed to hear and dispose of the case and enter
judgment or decree therein. The court may apply the schedule of
fees provided for in K.S.A. 1977 Supp. 28-171, where appropriate,
to compute the costs of all proceedings under the Kansas juvenile
code and, in the discretion of the court, the costs of such pro-
ceedings may be adjudged against the persen er persens se
summened or appearing; the child’s parent or the conservator of
the estate of the child and collected as provided by law in civil
cases, or charged to the county and paid out of the general fund.

(g) All summonses issued pursuant to this section shall state
the court in which the petition is filed and all the information
appearing in the petition pursuant to subsection (a) of K.S.A. 1977
Supp. 38-816. Except as otherwise specifically provided in this
section, such summons shall be served as provided in K.S.A. 1977
Supp. 38-810.

Sec. 3. K.S.A. 1977 Supp. 38-815b and 38-817 are hereby
repealed.

Sec. 4. This act shall take effect and be in force from and after
its publication in the statute book.
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Session of 1978

HOUSE BILL No. 2709
By Special Committee on Judiciary—B
Re Proposal No. 37

12-7

AN ACT relating to crimes involving children; defining the crime
of contributing to the misconduct or deprivation of a child;
concerning the crime of aggravated juvenile delinquency;

" amending K.S.A. 1977 Supp. 21-3611 and repealing the exist-
ing section; also repealing K.S.A. 21-3607 and K.S.A. 1977
Supp. 38-830.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (1) Contributing to a child’s misconduct or
deprivation is causing or encouraging a child under eighteen (18)
years of age:

(a) To become a delinquent, miscreant, wayward or deprived
child or a traffic offender or truant, as defined by K.S.A. 1977
Supp. 38-802, and any amendments thereto; or

(b) to commit a felony or misdemeanor.

Contributing to a child’s misconduct or deprivation is a class A
misdemeanor, except that if the defendant caused or encouraged
the child to be a delinquent child or to commit a felony, the
offense is a class E felony.

(2) A person may be found guilty of this section even though
no prosecution of the child, whose misconduct or deprivation the
defendant caused or encouraged, has been commenced pursuant
to the juvenile code or code of criminal procedure.

(3) This section shall be a part of and supplemental to the
Kansas criminal code. .

Sec. 2. K.S.A. 1977 Supp. 21-3611 is hereby amended to read
as follows: 21-3611. (1) Aggravated juvenile delinquency is any of

‘the following acts committed by any person confined in the youth

aantne ofk Mamaka o 45 Han uosikl: acnkss ok Ralaist as baa anw
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delinquent child or miscreant child, as such terms are defined by
K.S.A. 1076 1977 Supp. 38-802, and any amendments thereto,
who is sixteen (16) years of age or over and is confined in any
training or rehabilitation facility under the jurisdiction and con-
trol of the department of social and rehabilitation services:

(a) Willfully burning or attempting to burn any building of
any of such institutions or facilities, or setting fire to any com-
bustible material for the purpose of burning such buildings;

(b) Willfully burning er etherwise, destroying or otherwise
damaging property ef belonging to the state of Kansas, and the
damage exceeds the value of mere than one hundred dollars
($100) belonging to the state of kansas;

(c) Willfully and foreibly resisting the lawful authority of eny
officer of any of such institutions or faeilities;

td) Committing an aggravated assault or aggravated battery
upon any officer, attendant, employee or person confined to any
such institutions or facilities;

te) Exerting o dangerous and pernieious influence over other
persons eonfined in any of such institutions or faeilities by grosy
or heobitue! micesnduct:

&) (d) Running away or escaping from any of such institu-
tions or facilities after having previously run away or escaped
therefrom one or more times.

(2) Aggravated juvenile delinquency is a class E felony.

(3) Persons charged with aggravated juvenile delinquency, as
defined by this section, shall not be prosecuted pursuant to the
Kansas juvenile code; such persons shall be prosecuted under the
general criminal laws of the state.

Sec. 3. K.S.A. 21-3607 and K.S.A. 1977 Supp. 21-3611 and
38-830 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and after
its publication in the statute book.
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Session of 1978

HOUSE BILL No. 2710
By Special Committee on Judiciary—B
Re Proposal No. 37
12-7

AN ACT authorizing the recovery of civil damages due to the
malicious or willful acts of minors; amending K.S.A. 38-120
and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 38-120 is hereby amended to read as fol-
lows: 38-120. Any eity; county; townaship; board of eduestion of a
elier: ol i idels o Libocelioe] disbriels
rural bighsecheol district or other toxing district; end any com-
misgion; board; depestraent; office; institution or ngeney of the
state of Kansas Any person receiving bodily injury or any person,
partnership, corporation er esseeistion: er any religious ergani-
zation whether ineerperated or unineorperated, political subdi-
vision or other entity whose property has been damaged or de-
stroyed shall be entitled to recover damages in an appropriate
action at law in a court of competent jurisdiction from the parents
of any miner under age of eighteen I8) years child, living with
the parents, who shall maliciously or willfully damege or destroy
property; reak; personal o mired; belornging to such eitys esunty;
tewnship; boerd of edueation of & city; common-seches! distriet
ity high-sehool distriet rural high-school distriet or
other taxing distriet. and any :ssion, board: depart .
offiee; institution or sgeney of the stete of Kansas; or persen;
. o e e e palisi ——
Provided; howevers Thet injured such person or damaged or
destroyed such property while under the age of eighteen (18)

years. Such recovery shall be limited to the actual damages in an
A At Al s aveasal e dhmsuas md AAallase fET1T DM 2o A28 A
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to taxable court costs, unless the court or jury finds that the
malicious or willful act of such minor causing such injury,
damage or destruction is the result of parental neglect, in which
event the one thousand dollars ($1,000) limitation does not apply.
Recovery under this section for bodily injury shall be limited to
actual medical expenses.

Sec. 2. K.S.A. 38-120 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after
its publication in the statute book.
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38-827a.

History: K.S.A. 38-827; L. 1975, ch. 234,
§ 1; Repealed, L. 1976, ch. 207, § 34; Jan. 10,
1977.

38-828. Payment of expense of care
and custody of child by parent, conservator
or others; procedure. (a) When, under the
provisions of subsection (d) of K.S.A. 1976
Supp. 38-819, and of K.S5.A. 1976 Supp. 38-
827, expenses may be or have been paid out
of the state social welfare fund or out of the
county general fund, the district court shall
fix a time and place for a hearing on the
question of requiring payment or reim-
bursement of all or part ef such expenses by
the parent or parents, conservator or other
person liable by law to maintain, care for or
support the child. The time for such hearing
may be extended by the court for cause. 1f
requested by the court, the secretary of so-
cial and rehabilitation services shall make
an investigation regarding the income and
resources of such parent, conservator or
person, with respect to his or her ability to
pay such expenses, and be prepared to report
its findings to the court at the time of the
hearing.

(b) Unless such parent, conservator or
other person shall voluntarily appear or be
in court at the time and place so fixed, sum-
mons shall be issued stating the court in
which such hearing is to be held, the name
and residence of each party to whom the
summons is issued and all information nec-
essary to fully apprise such party of the
nature of such hearing. Such summons shall
be served as provided in K.5.A. 1976 Supp.
38-810. ' .

(c) The court, at the time fixed in the
summons or by its order, shall proceed to
hear and dispose of the case and may enter a
final order requiring such parent, conserva-
tor or person to pay, in such manner as the
court may direct, such sum, within his or her
ability to pay, as will cover in whole or in
part the expenses referred to in subsection
(a) of this section. Any such parent, conser-
vator or person who shall willfully fail or
refuse to pay such sum may be adjudged in
contempt of court and punished accord-
ingly. .

(d) Nothing in this section shall be con-
strued to mean that any person shall be
relieved of legal responsibility to support a

child.

169

History: K.5.A. 38-828; L. 1975, ch. 234,
§ 2; L. 1976, ch. 207, § 29; Jan. 10, 1977.

38-828a. ‘““Ward’s account’” esiah-
lished; care and disposition of monevs be-
longing to wards of department of social
and rehabilitation services. As used in this
act, “ward” means any child committed to or
in the custody of the department of social
and rehabilitation services. There is hereby
established the “ward’s account.” The sec-
retary of social and rehabilitation services
shall designate one or more employees to
manage and be in charge of the ward’s ac-
count and subsidiary accounts theraof. All
moneys in the possession of the secretary
belonging to wards shall be within the
ward’s account. The person in charge of the
ward’s account shall maintain a subsidiary
account for each ward having any money in
the ward’s account. All moneys received,
that are hereby designated to be within the
ward’s account, shall be deposited in 2 bank
account designated by the pooled money
investment board. The persons in charge of
the ward’s account shall be the persons au-
thorized to write checks on such bank ac-
count. Such persons in charge of the ward’s
account may withdraw money frecm such
bank account and deposit the same in sav-
ings accounts of a bank or savings and loan
association, insured by the federal govern-
ment or agency thereof, designated by such
board, and each amount so deposited shall
indicate the ward’s subsidiary account to
which the interest thereon shall be credited.
Moneys deposited in such a savings account
shall be subject to withdrawal within six (6)
months of deposit or interest payment.
Moneys of wards” accounts shall not be in or
a part of the state treasury but shall be sub-
ject to post audit under article 11 of chapter
46 of Kansas Statutes Annotated.

History: L. 1974, ch. 358, § 1; L. 1978,
ch. 38, § 3; July 1.

PENALTIES

38-830. Causing, encouraging or con-
tributing to offenses, or to dependency or
neglect of child; penalty; jurisdiction of
district court; enforcement; counsel. (a) In
all cases where any child shall be a delin-
qguent, a miscreant, wayward, traffic of-
fender, truant, or a dependent and neglected
child, as defined by K.5.A. 1976 Supp. 38-
802, any parent or other person responsible




38-832

INFANTS

for such child’s act or for such dependency
and negiect, or any parent or other person,
who shall by any act have caused or en-
couraged same, or contributed thereto, shall
be deemed guilty of a misdemeanor, and
upon trial and conviction thereof shall be
fined in a sum not to exceed one thousand
dollars ($1,000), or imprisoned in the county
jail for a period not to exceed one (1) year, or
both.

(b) The district court shall have jurisdic-
tion of all cases coming within the provi-
sions of this section; and the judge thereof
may proceed to the hearing on the complaint
charging that any parent or other person has
violated the provisiocns of subsection (a),
even though a petition has not been filed in
the interest of a child under the provisions
of K.S.A. 1976 Supp. 38-816.

(c) Upon the request of the judge of the
district court, the county or district attorney
shall prosecute any parent or other person
charged with violating the provisions of
subsection (a).

(d) The judge of the district court shall
assign an attorney to any parent or other
person charged under subsection (a) whe is
unable to employ counsel and may award a
reasonable fee to said counsel to be paid
from the general fund of the county.

History: K.S.A. 38-830; L. 1976, ch. 207,
§ 30; Jan. 10, 1977.

CASE ANNOTATIONS

1. Referred to in upholding termination of parental
rights; hearsay evidence harmless. In re Johnson, 214 K.
780, 783, 522 P.2d 330.

38-832. Same; trial procedure. The
procedure in the district court for the trial of
any person charged under K.5.A. 1976 Supp.
38-830, shall be in accordance with the code
of criminal procedure.

History: K.S.A. 38-832; L. 1975, ch. 236,
§ 1; L. 1976, ch. 207, § 31; Jan. 10, 1977.

38-833.
History: K.S.A. 38-833; L. 1975, ch. 236,
§ 2; Repealed, L. 1976, ch. 207, § 34; Jan. 10,
1977.
CASE ANNOTATIONS

1. State has no right of appeal from juvenile court
order declining to waive its original jurisdiction. In re
Waterman, 212 K. 826, 829, 519 P.2d 466.

APPEAL PROVISIONS

38.834. Appeal to associate district
judge, district judge or court of appeals;

effect; notice; record. (a) The provisions of
this section shall not apply to appeals under
K.S.A. 1976 Supp. 38-833.

(b) An appeal shall be aliowed by any
child from any final order in any proceeding
pursuant to the juvenile code. When the
order appealed from was made by a district
magistrate judge, such appeal shall be taken
to an associate district judge or district
judge. When the order appealed from was
made by a district judge or associate district
judge, the appeal shall be to the ecourt of
appeals. Such appeal may be demanded on
the part of the child by such child’s parent,
guardian, guardian ad litem or custodian, or
by any relative of such child within the
fourth degree of kinship. Such appeal shall
be taken within thirty (30) days after the
making of the order complained of, by writ-
ten notice of appeal filed with the district
court, which shall specify the order ap-
pealed from.

(¢) Such appeal shall not suspend or va-
cate the order appealed from, but the same
shall continue in force in all respects the
same as if ne appeal had been taken until
final judgment has been rendered on appeal,
except that the court on appeal, pending a
hearing, may make such modification of the
order appealed from, and upon such condi-
tions, as the court may deem proper. The
case shall be heard and disposed of in ac-
cordance with the provisions of this act and
in the exercise of all the powers and discre-
tion herein given to the district court.

(d) Within the thirty (30) days specified
in subsection (b) of this section, the appel-
lant shall serve upon the adverse party or
such party’s attorney of record a notice of
appeal. Proof of service thereof verified by
affidavit shall be filed with the district court.

(e) Whenever a party in good faith gives
due notice of appeal and omits through
mistake to do any other act necessary to
perfect the appeal, the court on appeal may
permit an amendment on such terms as may
be just.

(f} A record of the proceedings upon ap-
peal shall be filed and made a part of the
files of the case.

(g) 1If the effective date of this act occurs
within the time allowed for appeal from any
order, judgment, decision or decree of a ju-

“venile court, any appeal thereof shall be

taken to a district judge of the county in
which such juvenile court was located.
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State, €x rel., v. Owens
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e

No. 44,620

STATE OF KANSAS, ex rel, ROBERT C. L.ONDERHOLM, Attorney General,

and KerrH SANBORN, County Attorney of Sedgwick County, Kan-

sas, Appellees, V- CrLank V. OWENS, 23 Judge of the Juvenile Court
of Sedgwick County, Kansas, Appellant.
(416 P. 2d 259)

SYLLABUS BY THE COURT
1. JUVENILE DELlNQUENTs——Extching ]uﬂsdictional Age Limi
ality of Act. The provisions of Chapter 978, Laws of 1965, extending the
jurisdiction of juvcnﬂe courts in Kansas 10 include boys 16 and 17 years of
age who appear to be delinguent, miscreant of wayward, are examined On
appeal in 2 mandamus action and held to be constilulional, except for
portion of Section 6 (a) (5) authorizing commitment to the state industrial
hich is held to be unconstitutiunal, and geverable from the

ts———ConstituHon-

reformatory W
remainder of the act.

3 Pmsons—-—ﬁefomwmry a Penal Institution. The state industrial reformatory

at Hutchinson, Kansas, is 8 penal {nstitution. ' :

3. JUVENILE DELINQUENTS-—-NM‘LITB of Proceeding-—-Due Process—-Consi{tuﬁon‘
ality. So long 88 the procceding in the juvenile court is in the nature of 2
protective proceeding entirely concerned with the welfare of the child in

accordance with XK. 8. A. 38-801, and conforms to the substantive require-

ments of essential due process, there is no censtitutional shortcoming in the

ing. The whole design of the juvenile law is to avoid charging the
juvenile offender with crime, thus making inappropriate application of the
criminal laws of the state.

4. SAME—-—CDTIﬁﬂEﬂLBﬂt in Penal Insh‘tutiow—}’roceedings Cfimim:!—-—Co-rwt{tu-
tional Safeguards Required. Confinement of 2 juvenile offender in 2 penal
jnstitution will convert the proceedings from juvenile to criminal and require
the obscrvance of constitutional safeguards just the same Qs if he were an

adult charged with 2 crime.

2

Appeal from Sedgwick district court, division No. 3; B. Mack DBrYANT, judge.
Opinion filed June 28, 1966. Affirmed in part and reversed in part.

Robert A- Coldsnow, of Wichita, argued the cause, and E. Lasl Alkire, also
of Wichita, was with him on the brief for the appellant.

Richard H. Seatom, Assistant Attormey General, argued the cause, and Robert
¢C. Londerholm, Attorney General, and Keith Sanborn, County Attorney, Were

with him on the brief for the appellees.

The opinion of the court was delivered by

GCHROEDER, J-: This is an appeal by the judge of the juvenile
court of gedevick County: Kansas, {defendant-appellant) from an
order of ma: U8 issued by the district court compelling him to
accept jurisdiction over 16 and 17—year—01d boys who appedt 10
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be delingquent, miscreant or wayward under Chapter 278, Laws of
1211{65, which amended certain sections of the Kansas juvr;nﬂ‘e code
»El .S.' A. 38-801, et scq. ). The order of mandamus was secured by

1e state, on the relation of the attorney general of Kansas and
the county attorney of Sedgwick County, after the defendant had
refused to accept jurisdiction in a1l such cases on the grouﬁa tliat
the act conferring jurisdiction was unconstitutional in its entirety

A

The underlying question on i
ng appeal is whether Chapter 2
Laws of 1965, is in whole or in part unconstitutional. i e

. T}}e state in its petition, filed January 17, 1966, alleged under
.ech({J}} 9 of the act (Senate Bill No. 81—L. 1965, ch. 278) the
3_uvem 8 coEn:t of Sedgw%ck County has exclusive original jurisdiction
1(131 proceedings concerning a child living of found within Sedgwick
ountyé‘had a duty v:nder this act to assume jurisdiction in such
{Jrocefe ings; that the judge of said court has refused and continues
{;;‘g use to assume jurisdiction in all proceedings concerning a
01;1 who appears to be delinquent, miscreaunt or wayward and
W 'I?thg 1{6 (er 17 years of age, as required by the act T
e defendant in his answer filed Ja ;
P A January 26, 1966, alleged
" . did take jurisdiction, as Juvenil
: = ¢ Judge of Sedgwick County, Xan- '
S::: iu;fqil‘:ift No. 3?5?71 mhthe Juvenile Court of Sedgwick Cmiunt; ' Ki;i
as, in o er entitled ‘In the Interest of [name omitted], a m oesnrler
: ; . h , a male m
21]1:;1 dﬂg{f of 118 years,.to-th: 16 years’, in which said matter the s;?cf rnﬁ:f:é
\." ¢ \;‘aidc harged with the oFenss of ‘glue sniffing’ and was charged as a wf\
::.r c ild by reason thereof. That said child had several previous adju;ii‘cati;y:
.Chazv;gngard or miscreant child, and by zeason of the provisions of L 1%;155
o t.he K,an;:; ?nfia)t('5]) ,B w;)uld have subjected said child to a possible Sc;nt;nf‘!;
: ustrial Reformatory at Hutchinson, Ka T >
which said child was char d i i  Hunaas, T8 gkl
ged are neither a misdemeano
laws of the State of Kansas. That in sai . Ghl s i g
. ; said proceedings, thi i
Juvenile }:ud.ge of the Juvenile Couzt of Sedgwick CgcmntyIS Igziigj ok Gt B
thn'?;1 c.on.sti_tutmn.ality .oE the provisions of L. 1965, Ch. 278? Secs 1r r;{::f)suuifcél
;?]3 ng sa2id action c}:d determine [on January 11, 1966] th;t saic-l L .1965g Cil
, Secs. 1 through 9 generally known 25 Senate Bill No. 31 was 'uncon’s*it\:'

tional in its entirety.

The answer further stated the Jefendant's reasons f declari

the act anconstitutional. o o CotiEe
The zﬂandamus action was tied in she district court on ¥ b

xl'u‘ary' 15, 1966, and after taking the malter under advisement i:h

irial court on March 8, 19668, made its ‘fmdings. and c;;\clus’ionse

7y
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On March 7, 1966, the trial court granted tho writ of mandamus
commanding the defendant to forthwith assume jurisdiction in all
proceedings concerning the person of a child 16 or 17 years of
age who appears to be dclinquent, miscreant or wayward as de-
fined in the act, but stayed the force and elfect of the judgment
until the matter could be determined on appeal by the Supreme
Court. This stay was later modified on March 9, 1966, to grant a
stay of 30 days from March 3, 1966, to allow time for appeal to
the Supreme Court and for any further application for additional
stay to the Supreme Court. The appellant filed a motion in the
Supreme Court to stay the order of the district court on the 21st
day of March, 1966, and on the same day the partics were granted
an oral hearing, following which the motion for stay was denied
and the case was advanced to the May session for hearing.
In general the act in question amended the Kansas juvenile code
to extend jurisdiction of the juvenile court to include boys 16 and
17 years of age who appear to be delinquent, miscreant or way-
ward as defined in the act. Prior to the amendment it included
girls less than 18 years of age and boys less than 16 years of age
falling within the provisions of the Kansas juvenile code.
This feature of the act, extending the jurisdiction of the juvenile
court to include 16 and 17-year-old boys, is not in controversy. If
this was the only change made in the Kansas juvenile code by the
act in question, it must be conceded to be entirely within the
prerogative of the legislature to extend such jurisdiction to the
juvenile court. '
It is the other amendments made by the act in question that give

rise to this controversy. Generally they empower the judge to
Jetermine whether 16 and 17-year-old boys who commit an act
of delinquency are amenable to juvenile couxt treatment, and if

not, to dismiss the juvenile proceedings and direct the county at-

torney to prosecute in the criminal courts. In addition, they author-
ize the court to commit certain boys in this age group to the state
industrial reformatory, as well as to those institutions previously
authorized for younger boys.

A brief consideration of the significant sections of the act in ques-
tion will serve as a basis for further discussion of the basic issue in
the case.

Section 1 of the a  Tefines the terms used. Among these pro-
visions it defines a “Desaquent child” as:

XQL. 197 JANUARY TERM, 1966

R Stato, ex rel,, v. Owens

“o v . achild less than elgl .

3 ghteen (18) years of nge;
(1) Who does an nct other than ono ﬁc - g
sectlon, which, if done by a pe
make him liable to bo arrested
as defined by K. 8. A, 62-104; or

(2) \Vi]D hdh €N i lll(lel th] tllt 3 O
b{! dd Ud [t
] ng 1 miscreant Cluld s act te ( ) T

It defines a “Miscreant child” as:

. . . a Chi]d leSS th'].rl. eigh ecn { 18} ycar {
““ ] ‘-”I 1 = ;
S D age:
s ,( ) ; ‘ﬁ does an dCt’ Other thdﬂ one dcﬁned in SubseCliOIl (e) DI ﬂlis sec-
@ person ig]]tcen (18) ycars o ge over YO ld
tion Wh Ch 1{ d[)llﬁ by € [ a or > wou

md](e hiln ]lﬂb]ﬂ to be arr 1 d -
{ (‘.Sled il - ' i issi
(}eme;lllOI as (le}u]ed by K. S. A, BE?,“ Pl‘osccutcd fD]’ ﬂ')c commission Df a nlis

fined in subscction

% thn subs 1 (e) of this
rson cighleen (18) yenrs of age or over, would
and prosecuted for the commission of a felony

a“"

{(2) who docs an

act, other than one defi i

i i i sfined in s i 2 i
section, -wlulch, if done by a person cighteen (18) yeu r‘“ﬂfmcc{mn il
make him liable to be arrested e v
nance, police regul

: age or over, would

iR : and prosecuted for the violation of m;y ordi-

e, g e 1.‘ » order, rule or regulation adopted by an
i ¥, township, or other political subdivision of this st < o

(3) “!)0 ]hS bec“ ﬂdJUdQEd a vay hl!d Ci“]d ll]')d(,l th“" act t Tee (8) or
]
more t]]!les. ! ’

authority,

It defines a “Wayward child” as:

“ . a child less than eigl

) b ghteen (18) years of age:

"( 1) Whose behavior is injurious to his zfelf:r?e- e

"(2) who has deserted his home witho :
_ .(3) who is habitually disobedient to
of his parent, guardi

ut good or sufficient cause; or

the reasonabl
e and lawful
an, or other lawful custodian.” ‘ SRS

Section 2 of the act, wi in excepti
_'il::;{m-]ﬂe court of each ejort\ltt)}fl ogegltl?sllst:?: z[')ttc];? e e g o
tion in 2di i —
bion :: fgzcz;f;x:gs c;mcemmg the person of a child living or found
L ety Oé wdlo appears to be delinquent, miscreant, way-
| ad g Aenl3 ;12-3,0; truant or dependent and neglected, as
poaned ) acqujl:ed.b ¢ - It f.urther provides when jurisdiciion
e _y the _]u‘ve.mle court over the person of a de-
peneions an al,-eg efc[zefl child it may continue until the child bés
oo | héa : ];)1 years. It also provides that when a chﬂd
e s g committed an act of delinquency before reach-
ge ot 18 years is brought before the judge of the juvenile

court after reachin
comg such age, the jurisdicti
oV 1r1s
er such pe # jurisdiction of

sive origingl jurisdic-

- the juvenile court
e havmgnarf;)ii :;ytm;ch act shall not expire on account of
S baviag anfved at tﬂ.e age o_f 18 years, but such child shall
i ﬁq:]} S.JTISdlC:mn of the juvenile court for such ;-‘c.‘t
i Qi Uy disc harged by the juvenile cour: or has :ﬂaﬂh‘d

g 21 years. S

Section 3 provides:
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“Existing K. S. A, 38-808 is hereby amended to vend as follows: 38-808.
(a) This subscction (a) shall apply to all cases under the jurisdiction of the
juvenile court involving ollenses committed by a child less than eighteen (18)
years of age, which, il done by a person eighteen (18) years of nge or over,
would make him liable to be arrested and prosecuted for the commission of

a felony as defined by K.S. A. 62.104. In all such cases the judge of the

juvenile court may refer the child apprehended to the district court for trial by
clinquent child as defined in

jury and, upon a verdict that such child is a d
K.S. A, 38-802, the district court shall remand the case to the juvenile court

for judgment. :
“(b) Notwithstanding any provisions of the Kansus juvenile code
other law of this state to the contrary, at any time during a hearing upon a
petition alleging that a child is, by reason of violation of any crimingl statute, a
delinquent child described in K.S. A, 38-802 (b) (1), when substantial evi-
dence has been adduced to support & finding that the offense alleged is punish-
able as a felony under the general law and that the child was sixteen (16) years
of age or older at the time of the alleged commission of such offense, and that
the child would not be amenable to the care, treatment and iraining program
available through the facilities of the juvenile court, the court may make a find-
ing, noted in the minutes of the court, that the child is not @ fit and proper
subject to be dealt with under the Kansas juvenile code, and the court shall
direct the county attorney of the proper county to prosecute the person under
the applicable criminal statute and thereafter dismiss the petition or, if a prose-
cution has been commenced in another court but has been suspended while
juvenile court proceedings are held, shall dismiss the petition and issue its
order dirccting that the other court proceedings resume.” (Emphasis added.)

Section 3 (D) is entirely new and authorizes the juv
to waive its exclusive original jurisdiction.

Section 4 defines peace officers and delineates their duties upon
arrest of a child taken into custody who is under the age of 18 years.
It also provides for the referral of cases from other courts with a
specific proviso concerning trafic offenders. It further provides:

“(f) Neither the fingerprints nor a photogzaph shall be taken of any child
loss than cighteen (18) years of age, taken into custody for any purposes, with-
out the consent of the judge of the court having jurisdiction; and when the judge
permits the fingerprinting of any such child, the prints shall be taken as a
civilian and not as a criminal record.

“(g) All records in this state concerning a public offense committed or
alleged to have been committed by a child less than eighteen (18) years of age,
shall be kept separate from criminal or other records, and shail not be open to
inspection, except by order of the juvenile coust; and it shall be the duty of any
peace officer, justice of the peace, county judge, police magistrate, city judge
or city police judge, or other similar officer, making or causing to be made any
such record, to at once report to the judge of the juvenile court of his county
the fact that such recor * has been made and the substance thereof together
with all of the informat in his possession pertaining to the making of such

record.

or any

enile court
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Section 5 relates t
é o the proceedings - : ;
court generally, P dings to be taken in the juvenile
Section 6 provides in part:
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. {a) W i i
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“(2) place such child i
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e . ; y and control of a dul inte
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“{B;uwlam e court may deem proper; e
place such child in a detenti , V
: ile £ on home, parental i
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o e 01:1 ’ ;:e ;u: child in the county jail pending final .diﬂpL\SJ]'t;u e
robation on such ter iti e s Vol
Wit mms and conditions as the juvenile court mav
“(8) commiz such child, i V .
. T ild, if a boy under 11 i
et > if oy er the age of sixtecn (16), ¢ e
et zﬁl)gllafror zoys, or if a boy sixteen (16) years of ace(or z;u:-) j‘h? ft;:tﬁ
No b SiXteenz (,lsg ool for boys, or the state industrial mfo:matorr : .Pu . Glé 7
et g, )b years _of age or over shall be committed {o tij;om -‘-eil‘
—— r boys unless such commitment has reccived the e
B ! (16)1rector of the division of institutional management ri;mr o
years of age or over is committed te the sta et gl

tory such commit . ¢ industri -

e Sy milment shall be subject to the some conditions r:;zl f.ef i

¢ case if such commitment were made by a district ¢ Grtt L rights as
QuUrt; or

“(6) commit su ild, i
such child, if 2 girl state §
s il e girl, to the state industrial school for girls.”
Section 6 i
ion i a) (5) is new. Prior to amendment it simply read
mit suc 1 o ik -
. child, if a boy, to the state industrial school for boys; or”
e remaini : i 1 - o
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Other sections of the Kansas juvenile code aro also important
lo a consideration of the basie question involved.

K. S AL 1965 Supp. 38-821 provides that in all hoarings the judge
court shall appoint a guardian ad litem to appear
nd o child who is the subject of proceedings
mder the Kansas juvenile code. Tt further provides the guardian
ad litem shall make an independent investigation of tho facts and
representations made in the petition and he may bo allowed a
reasonable fee for such serviees, to be fixed by the juvenile court.

The introductory section of the Kansas juvenile code is K. S. A
38-801 and relates to the construction of the code. It provides:

whis net shall be liberlly construed, to tho end that onch child coming
shall recobve such care, custody, guidanco, conirol and
discipline, preferably in his own home, ns will hest servo tho child’s welfaro and
the best interest of the state, In no case shall any order, judgment or decree of
the juvenile court, in any proceedings under the provisions of this act, be
deemed or held to import a criminal act on the part of any child; but all pro-
ceedings, orders, judgments and decrees shall be deemed to have been itaken
and done in the exercise of the parental power of the state. This section shall
not apply to proceedings under section 30 [38-830] of this act.” (Emphasis
added.)

The trial court, after finding that the defendant refused to assume
jurisdiction of any proceedings concerning the person of a child

16 or 17 years of age who appeared to be delinquent, miscreant or
wayward, as defined in Chapter 278, Laws of 1965, because, in his
opinion, the act was unconstitutional, made additional specific find-
ings based directly upon the sections of the act in question, 38-801,
supra, and 38-821, supra, by paraphrasing their provisions. The trial
coutt in its findings also quoted K. S. A. 76-2110 and K. S. A. 76-2320.

Upon such findings the trial court concluded:

“]. The legislature of this state has provided that
have exclusive original jurisdiction over all proceedings concernin

under eighteen years of age.
“g  The legislature of this state

of the juvenile
for, represent, and defe

within its provisions

the juvenile court shall
g children

has provided that no order, judgment or
decree of the juvenile court, in any proceedings under the provisions of the
Juvenile Code shall be deemed or held to import a criminal act on the part of
any child. A child being held by the juvenile court pending a hearing or await-

ing the direction or decision of the juvenile coust is not being held as a criminal

or for having committed a criminal act. A child involved in a proceeding in
the juvenile court, not being held for having commitied a criminal act, is not
deprived of any constitutional right when bail or jury trial is not provided.

“3  The State Industri~! Reformatory was established by the legislature as

a reformatory. The oper _and programs of the State Industrial Reformatory
are for the purpose of rerorming individuals.
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welfare of such of its minor citizens as are deprived of proper parental control
and oversight, and are disposed to go wrong.

“The old Spartan theory that the child and the citizen are for the state has
been reversed by our civilization. It regards the state as an institution for the
good of the child and the citizen, still the state as parens patriage may exercise
over the child parental care and authority in order that he may receive the
highest good from the state and achieve the best results for himself thus guarded
- and directed in youth. This is but a recognition of the duty of the state, as the
legitimate guardian and protector of children where other guardianship fails.
No constitutional right is violated, but one of the most important duties which
organized socicty owes to its helpless members is performed, just in the measure
that the law is framed, with wisdom. It is to be carefully administered. Siatuies
of this kind are parental and as such a jury may not be demanded as a matter
of constitutional right. (In re Turner, 94 Kan. 115, 145 Pac. 871; and see, also,
Richardson v. Browning, 18 F. 2d 1008.) The history of our law and the statutes
are reviewed in the Turner case.” (pp. 8, 9.) (Emphasis added.)

From the foregoing it may be said a juvenile proceeding under
Kansas law is a protective proceeding entirely concerned with the
welfare of the child, and is not punitive. The procedures supersede
the provisions of the criminal law. The inquiry is directed to the
proper care, custody, guidance, control and discipline of the child,
and not to his guilt or innocence as a criminal offender. The
objectives of a statute creating a juvenile court are designed to
provide measures of guidance and rehabilitation for the child and
protection for society, and not to fix criminal responsibility, guilt
and punishment. For that reason a juvenile proceeding may prop-
erly dispense with formal constitutional requirements relating to
criminal proceedings.

The United States Supreme Court in the recent case of Kent v.
United States, 383 U. S. 541, 16 1. Ed. 2d 84, 86 8. Ct. 1045, has
clearly recognized the distinction between juvenile proceedings
and criminal proceedings by the following language: '

“1. The theory of the District’s Juvenile Court Act, like that of other juris-
dictions, is rooted in social welfare philosophy rather than in the corpus juriy.
Its proceedings are designated as civil rather than criminal. The Juvenile Court
is theoretically engaged in determining the needs of the child and of saciety
rather than adjudicating criminal conduct. The objectives are to provide mea-
sures of guidance and rehabilitation for the child and protection for society, not
to fix criminal responsibility, guilt and punishment. The State is parens patriac
rather than prosecuting attormney and judge. But the admonition to function in
a ‘parental’ xelationship is not an invitation to procedural arbitrariness.

) “5  Because the State is supposed to proceed in respect of the child proceed-
ing as parens patriae and not as adversary, courts have relied on the premise
that the proceedings a Al in nature and not criminal, and have asserted
that the child cannot couiplain of the deprivation of important rights available
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in criminal cases. Tt has been asserted that he can clalm only the fundamental
due process right to fair treatment. For example, it has been held th:lt he is
not ?ntlt]ed. to bail; to indictment by grand jury; to a speedy and publ‘ic trial;
to trial by jury; to immunity against sclf-incrimination; to confrontation of gi’
accusers; and in some jurisdictions (but not in the District of Columbia .
Shioutakon v. District of Columbia, 98 U. S. App. D. C. 871, 2936 T 9:1, ngg
[1956], and Bluck v. United States, supra [122 U. 8. App ,D ¢ 39?& 355
T. 2d 104]) that he is not entitled to counsel.” (pp. 554, 555.) T ’

The trial court, in an effort to reconcile the provisions of Section
6 (a) (5) of the act in question, which authorized commitment of
boys 16 and 17 years of age adjudged to be delinquent or miscreant

to the state industrial reformatory at Hutchinson, Kansas quoted
K. S. A. 76-2320. This statute provides in part: ’

“The discipline to be observed in said reformatory [state industrial ref
to.ry at Hutchinson] shall be reformatory, and it sha]l'be‘ the dut funm(i
director to maintain such control over all persons committed to his C'u?; Os ;mll
prevent .them from committing crime and best secure their self—s:l ;lts ad
accomplish their reformation; and to this end said direetdr shall QEI;;I; s‘:zh

means of reformation as consist i i n
cnt with the improvement i
: &) o] g :
deerns cxpedient, . ., * CR R

From this statute the trial court concluded the idea and philoso-
phy of the program at the state industrial reformatory wﬁs to
reform, By reason thereof it held commitment of boys 16 and 17
years of age to the state industrial reformatory fell within the
spirit of the Kansas juvenile code, because it was de ; ”1 f g
reformation of the child. P
' In support of the trial court’s position the state relies on laneugcs
in the case of In re Dunkerton, 104 Kan. 481, 179 Pac, 847;-33_}0?12%“

[ £ . N a o
o : }. Rem;r_natmn and education are the primary objects of the [boys]
choni\ sIc: 1001}, of the state industrial reformatory, and of the [girls] indusirial
school. Punishment is incidental tnstitiati imari ,

5 Ol LR only. These institutions are primarily schools,

The state also relies on a similar ex i
1 : imilar expression by the court in Mofett
v. Hudspeth, 165 Kan, 656, 198 P. 2d 153, where it was, said; e

!m}rTélc statie indtflsiiriai drelformatory is & corrective institution for youths wheo
2y be made useful and law-abiding citizens. (Martin i :

384, 387, 133 P. 2d 582,) ey | o Amrine, 156 Kaa
) Despite the provisions of 76-2320, supra, and the foregoing lan-
l,.:uage, we 1101(‘} as a matter of law that the siate industridl reforma-
tory at Hutc?amson is a penal institutior. X. 8. A. 76-24a01 deSines
s]tate pf.;nal Institutions™ to include the state indusirial reformatory
:fong with ?:he state penitentiary or any other pe  institution here-
after established by the state for the confinemen. ¢ male offenders
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K.S. A, 76-2306 provides that any male person between tho ages
of 16 and 25 years who shall he convicted for the first time of any
olfense punishable by confinement in the state penitentiary iy,
in the diseretion of the trial judge, be sentenced cither to the
state penitentinry or to the Kansas stale industrial reformatory.
K.S. A. 75-20402 provides that the state director of penal institu-
tions shall have tho general supervision and management of the
stale penitentiary, the state industrial farm for women, and the
state industrial reformatory.

By contrast all the jurisdiction, powers and duties relating to
the state industrial school for hoys and the state industrial school
for girls are conferred upon the state depariment of soclal welfare
by the provisions of K. S. A, 75-3307.

Justice Burch, speaking for the court in State v. Dubray, 121 Kan.
886, 250 Pac. 816, said the industrial school acts were based on the
principle, then gaining recognition, that the child offender should
not be classified as a criminal; that the reformatory act established
a penal institution in which young offenders might be segregated,
and discipline appropriate to their personalities might be adminis-
tered. The history of Kansas juvenile court law is reviewed in the
opinion. )

The director of penal institutions, Mr. McAtee, testified at the
hearing in this case that the state industrial reformalory at
Huchinson, Kansas, has a high security wall, a perimeter wall,
and that in attempting to categorize it as a penologist it would
be considered a maximum security facility. 1t has guards, iron bars,
and normal cellhouses with cell guards and guard towers. To a
degree it has a solitary confinement section. He further testified
that for the past year it has had approximately a daily average
inmate population of 900.

By contrast he said both the girls industrial school and the boys
industrial school have 2 very small inmate population, which allows
a program to develop which is more individual and more individ-
nally directed. There was a difference in staffing in the realm of
professionals in the behavioral sciences, psychiatrists, psychologists

and psychiatric social workers. At the Kansas industrial xeformatory

he said they had no one who is a trained professional social worker;
that they had classification committee case workers who served
the same function, gather the same type of information, and process
it into a social hist: v social summary for each individual, but in
the way of a trained sucial worker they had none, '
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sense be removed. The rehabilitative carctaking offered in exchango for consii-
tutional protections must be substantive and real, not mere verbiage. Otherwise
the exchange is, in the words of Professor Paulsen, counterfeit. Paulsen ‘Fairness
to the Juvenile Offender’ supra, 41 Minn. L. R. 547, 576 (1957).

“To this end we hold that any transfer from Weeks School to a penal institu-
tion must be founded upon a criminal prosecution and conviction attended by
the constitutional guarantees appropriate to such a proceeding. Transfers under
the authorily of 28 V.S, A. § 415 can constitutionally be made only under such

circumstances. This did not occur in this case and must be corrected by a -

return of the petitioner to Wecks School.” (p. 378.)

Under Kansas law a juvenile offender committed to the boys
industrial school cannot be transferred to the Kansas state industrial
reformatory without a trial in the criminal sense, wherein the of-
fender is charged with a felony and tried as an adult with all of
the accompanying constitutional safeguards. (K. S. A. 21-2001; and
Burris v. Board of Administration, 156 Kan. 600, 134 P. 2d 649.)

For the reasons heretofore assigned, we hold the provision of
Section 6 (a) (B) of Chapter 278, Laws of 1965, which authorizes
the juvenile court to commit a boy 16 years of age or over to the state
industrial reformatory, is unconstitutional, and the portion thereof
which provides “and if any boy sixteen (16) years of age or over
is committed to the state industrial reformatory such commitment
shall be subject to the same conditions and rights as would be ﬂle
case if such commitment were made by a district court” is also
unconstitutional. .

Our decision is also prompted by the legislative scheme which
is made apparent by the enactment of Chapter 278, Laws of 1965.
This act did not change or alter K.S.A. 88-801 by which the
legislature had previously indicated the underlying theory of the
Kansas juvenile code, and the manner in which it should be con-
strued. Other provisions of the act, whereby amendments were
made to sections of the code, specifically retained safeguards cop-
sistent with the theory of juvenile proceedings as they had previ-
ously been construed by the court. There is no indication in the
act that the legislature intended to convert proceedings in the
juvenile court to criminal proceedings.

Upon striking the invalid portions of Section 6 (a) (5) heretofore
indicated from the act, many of the arguments advanced by the
appellant that the act is unconstitutional in its entirety fall by the
way, such as the failure to provide for jury trial, the right to bail,
ete,, and theun 1 treatment of boys and girls. '

The appellan. _ontends the grant of discretionary power to the
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juvenile court to waive its exclusive original jurisdiction (Section 3
[b]) is contrary to the due process and equal protection guarantees
of the United States Constitution, and the Constitution of the state of
Kansas, and further constitutes an unlawful delegation of legislative
authority to a judicial tribunal contrary to the Constitution of the
state of Kansas. On this point the appellant’s argument stems from
a policy statement made by the advisory council of judges con-
cerning transfer of cases between juvenile and criminal courts.
(Vol. 8, Crime and Delinquency, January, 1962.) This study ob-
serves the f{ollowing:

“At first glance previous failure seems a reasonable ground for transler, but
it, too, is in conflict with juvenile court purposes and philosophy, since in effect
it means that the court rejects any further attempt to treat the child. Such
rejection implies either inadequacy of resources, for which the child is thus

made to suffer, or a desire on the part of the court to avoid recording another
failure. :

“3. If the juvenile court feels powerless to help . . . is the criminal
court in a better position? . . . It has been held that the juvenile court is
not justified in transferring a case, no matter how serious, to the criminal court
unless the child’s own good and the best interests of the state cannot be obtained
by retention of jurisdiction. . . . . .

“4, An illustration of transfer as punishment for a child’s attitude came from
a study in one state which found that ‘thyee counties engage in the questionable
practice of remanding the youth to the criminal court for trial when the youth
denies the allegations of the petition. . The threat of certification to the
criminal court is also used in some instances to prevent a youih from asserting
his sights,” ™ (pp. 8, 7.)

This court is requested to determine whether the portien of the
act in question provides clear standards and guidelines for these
waiver decisions to guarantee against abuses and meet the require-
ments of due process and equal protection, as contained in the
Fifth and Fourteenth Amendments to the United States Constitution
and the equal protection provisions of the Kansas Constitution,

The argument that no standard is provided iguores the fact that
the standard is expressly stated to be whether the child is “amenable
to the care, treatment and training program available through the
facilities of the juvenile court.” To require more precision than
this would be impracticable. The factors entering into 2 juvenile
judge’s decision on disposition of a child brought before him are
maay and varied. This was recognized in State v. Doyal, 59 N. M,
454, 286 P. 24 306 {1955), where a similar attack was made. The

8—197 Kan.
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New Mexico waiver provision itsoll contadned no express stundhurd
vnder which the court was Lo act. However, the Supreme Court
held o suflicient standard was provided by the genernl purposes
lanse, which stated that the intent of tho act was “ ‘Tor tho rcha-
ilitation and hest interest and wellare of the juvenilo delinquent.””
(p. 460.) The court rejected an argument that the legislature was
required Lo spell out with particularity the factors Dhest calenlated
to promole this purpose, saying:

« . The considerations that might so move u judge are sv multilurious,

validity of legislation by an omission to list them would bo

however, thal to Lest
11 the ndvantnges ol being upricht

almost equivalent to atlempting Lo nume i
and pood.” (p. 400.)

ack was made in People v. Shipp, 59 Cal. 2d 845,
31 Cal, Rptr. 457, 362 P. 2d 577 (1963). The Supreme Court of
lifornia held the trial judge was required to exercise his discretion
in the furtherance of justice, and to serve the purposcs
v, and the claim of invalidily was said to be

A sgimilar att

reasonably,
of the juvenile court Ja

without merit.

The Kansas Supreme Court has previously upheld a statute giving
discretion of a similar nature to the juvenile court in the case of
In re Gassaway, 70 Kan. 695, 79 Pac. 113. There a 13-year-old girl

was committed to the industrial school under a statute providing
such treatment for any girl “‘who is incorrigible and habitually
disregards the commands of her father, mother, or guardian, and
who leads a vagrant life, or resorts to immoral places or practices,
and neglects or refuses to perform labor suitable to her years and
condition, and to attend school”” (p. 696.) This section was
challenged as delegating 2 legislative task to the judiciary. In re-

jecting the claim the court stated:
1estions the court exercises judicial

« . In the determination of the qu
discretion and judgment, determines from the evidence what would be to the
best interest of the state and of the girl, and rendess its judgment accordingly.

The authority thus exercised is purely judicial, and is not inconsistent with the

full and free exercise of the duties imposed upon such courts by the constitution.

We have, therefore, 2 judicial tribunal, created by the constitution, exercising
(p. 697.)

judicial functions conferred by statute.”
The section of the act in question herein requires that substantial
evidence be adduced to support a finding that the offense alleged
ge or older at the time

is a felony; that the child was 16 years of a
of the alleged cor :on of the offense, and that the child would

aot be amenable « the care, treatment and training prograin
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which the juvenile court waived its otherwise exclusive jurisdiction.

The court said:
_« . The issue is the standards to be applied upon such review.”

(p. .552.) (Emphasis added.)

On this issuc the court said in the course of its opinion:

“We agree with the Court of Appeals that the statute contemplates that the
Juvenile Court should have considerable latitude within which to determine
whether it should retain jurisdiction over a child or—subject to the statutory
delimitation—should waive jurisdiction. But this latitude is not complete. At
the outset, it assumes procedural regularity sufficient in the particular circum-
stances to satisfy the basic requirements of due process and fairness, as well
as compliance with the statutory requirement of a ‘full investigation.” Green v.
United States, 118 U. S. App. D. C. 348, 308 T 2d 303 (1962). The statute
gives the Juvenile Court a substantial degree of discretion ns to the factual
considerations to be considered, the weight to be given them nnd the conclusion
to be reached. It does not confer upon the Juvenile Court a license for arbitrary
procedure. The statute does not permit the Juvenile Court to determine in
isolation and without the participation or any representation of the child the
‘critically important’ question whether a child will be deprived of the special
protections and provisions of the Juvenile Court Act. It does not authorize the
Juvenile Court, in total disregard of a motion for hearing filed by counsel, and
without any hearing or statement or reasons, to decide—as in this case—that
the child will be taken from the Receiving Home for Children and transferred
to jail along with adults; and that he will be exposed to the possibility of a
death sentence instead of treatment for a maximum, in Kent's case, of five years,
until he is 21.” (pp. 552-554.)

In its decision the United States Supreme Court quoted and re-
ferred approvingly to Black v. United States, 122 U. S. App. D. C.
393, 355 IF. 2d 104, decided by the court of appeals for the District
of Columbia on December 8, 1965, which held that assistance of

counsel in the “critically important” determination of twaiver is

essential to the proper administration of juvenile proceedings, and .

that the need is cven greater in the adjudication of waiver than was
the assistance of counsel in juvenile court proceedings, since it con-
templated the imposition of criminal sanctions.

In speaking of the determination of whether to transfer a child
from the statutory structure of the juvenile court to the criminal
processes of the district court, the United States Supreme Court said:

« . We hold that it is, indeed, a ‘critically important’ procecding.
The Juvenile Court Act confers upon the child a right to avail himself of that
court’s ‘exclusive’ jurisdiction. As the Court of Appeals has said, ‘[Tt is
implicit in [the Juvenile Court] scheme that non-criminal treatment is to be
the rule—and the a”~ ~ -~riminal treatment, the exception which must be
governed by the partit .ctors of individual cases” Harling v. United States,
111 U.S. App. D. C. 174, 177-178, 295 F. od 161, 164-1685 (1961).
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e i

have passed the act in queslion extending the juvenile courl’s

jurisdiction.

While the legislature may not have contemplated the burden it
imposcd upon the juvenile courts of Kansas, first, by conferring upon
them original exclusive jurisdiction over all boys 16 and 17 years of
age, and sccond, by authorizing the juvenile court to waive its orig-
inal jurisdiction in accordance with the provisions of Scction 3 (b),
considered in the light of Kent v. United States, supra, the entire
act is not unconstitutional for this reason. ,

The general doctrine is that only the invalid parts of a statute
are without legal efficacy. This is qualified by the further rule that
if the void and valid parts of the statule arc s0 connected with each
other in the general scheme of the act that they cannot be separated
without violence to the evident intent of the legislature, the whole
must fall. (State v. Smiley, 65 Kan. 240, 69 Pac. 199.)

In State, cx rel., v. Wryandotte County Comun’rs, 140 Kan. 744,

“« ., TFrequenily the court can say with assurance that if the legislature
had been apprised of the invalidity of some incidental feature of a legislative
measure, it would have eliminated it and would have enacted the measure

1o such situations it becornes a judicial question to discover,

nevertheless.
» (pp. 750, 751.)

if practicable, the paramount legislative intent. . .

The majority of the mernbers of this court think the invalid por-
tions of the act in question, authorizing commitment to the state
industrial reformatory, are severable from the remainder of the act
and will not do violence to the evident intent of the legislature; that
the paramount intent of the 1965 legislature in enacting Chapter 278
was to extend the jurisdiction of the juvenile court to include 16 and
17-year-old males, and to give it the power to decide whether the
particular child is amenable to juvenile court treatment or should
be referred to the criminal courts.

The provision for commitment to the state industrial reformatory
at Hutchinson is mexely one authorized disposition among many
possible dispositions for males adjudicated miscreant or delinquent.
That commitment to the Kansas state industrial reformatory at
Hutchinson is not an essential part of the juvenile court’s extended
jurisdiction under the act is illustrated most strikingly by the testi-
mony of the appellant in this case. He testified that the Kansas
Probate Judges™ Association decided early not to use this provision
of the act. judges obviously felt the act could be effectively

administered w...out the provision for commitment to the Xansas
state industrial reformatory.
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to counsel. The juvenile court must accompany its waiver order
with a statement of reasons or consideration therefor. The state-
ment must be suflicient to demonstrate that the statutory require-
ments of Section 8 (b) have been met; that the question has re-
ceived the careful consideration of the juvenile courty and it must

set forth the basis for the order with sufficient specificity to permit
meaningful review.

Not only this but consider further requirements imposed by the
United States Supreme Court where o waiver hearing is conducted.
In Kent it was said:

“With respect to access by the child’s counsel to the social records of the
child, we deem it obvious that since these are to be considered by the Juvenile
Court in making its decisions to waiver, they must be made available to the
child’s counsel. This is what the Court of Appeals itself held in Watkins,
[Watkins v. United States, 119 U. S. App. D. C. 409, 343 . 2d 278 (1964)].
There is no doubt as to the statutory basis for this conclusion, as the Court of
Appeals pointed out in Watkins. We cannot agree with the Court of Appeals
in the present case that the statute is ‘ambiguous’ The statute expressly
provides that the record shall be withheld from ‘indiscriminate’ public inspec-
tion, ‘except that such records or parts thereof shall be made available by rule
of court or special order of court to such persons . . . a3 have a legiti-
mate interest in the protection . of thechild, . , ! D. C. Code
§11-829 (b) (1961), now § 11-1586 (b) (Supp. 1V, 1965), (Emphasis sup-
plied.) The Court of Appeals has held in Black [Black v, United S:ates, 192
U. 8. App. D. C. 303, 355 F. 2d 104 (1965)] and we agree, that counsel
must be afforded to the child in waiver proceedings, Counsel, therefore, have
a Jlegitimate interest’ in the protection of the child, and must be afforded
access to these records.

“We do not agree with the Court of Appz

o 2 eals’ statement, attempting to
justify denial of access to these records, that counsel’s role is limited to pre-

senting “to the court anything on behalf of the child which might help the
court in arriving at a decision; it is not to denigrate the staff's submissions
and recommendations” On the contrary, if the stoff's submissions inciude
materials which are susceptible to challenge or impeachment, it is preciseiy
the role of counsel to ‘denigrate’ such motter, There is no irrebuttable pre-
sumption of accuracy altached to staff reports. If a decision on waiver is
‘eritically importent’ it is equally of ‘critical importance’ that the material
submitted to the judge—which is protected by the statute only 2gainst “indis-
criminate’ inspection—be subjected, within reasonable limits havirg regard to
the theory of the Juvenile Coust Act, to examination, criticis
While the Juvenile Court judge may, of course, receive ex parte analyses and
recommendations from his staff, he may not, for purposes of 2 decision on
Waiver, receive and rely upon secrst information, whether emanating from its
staff or otherwise. The Juvenile Coust is governed in this sespect by the
established principles which control cou N 5

Covernment.” (pp. 562, 563.)

m and refutation.

s and guasi-judicial agencies of the
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ily contemplates review in the
the taxpayers
(Sce, State v.

The waiver proceeding necessnr
appellate courts, and the burdensome CXpEnsts upon
to pay the bill follow just as night follows day.
Dubray, 121 Kan, 886, 950 Pac. 816.)

The waiver provision in Section 8 (b) of the act is new to the
Kansas juvenile code, and the expense will also be new and addi-

* tionally burdensome, particularly with the provisions of the act

designed by the legislature as an outlet—commitment of 16 and
17-year-old male offenders to the Kansas state industrial reformatory
__declared invalid. TFailure of adequate facilities to cOpPe with the

problem will undoubtedly lead the juvenile courts to resort to

waiver procecdings.

The act as it now stan
juvenile code as expresse
not exercise its parental power W
provide for the juveniles.

1 am confident the legislature would not
278, Laws of 1965, had it known the portion declared invalid was
unconstitutional. Accordingly, it is respectfully submitted the
entire act should be declared unconstitutional because the portion

declared invalid is inextricably tied to the whole enactment.

ds thwarts the very purposc of the Kansas
d in K. S. A. 38-801, because the state can-
here it lacks proper facilities to

have enacted Chapter
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in nature and must be asserted Dy the individual who claims their
violation. This is so fundamental in our judicial process as to require
no citation of authority.
Basically, my objection to t
down portions of 38-806 (a) (5)
the 1966 amendments, the precise n
male offenders allegedly involved i
fact, they do not exist. There is no delinquent or miscreant child’s
stitutional rights before this court for adjudication.
ul offender to which the act might have been applied
uvenile court of Sedgwick

he court’s sweeping decision striking
is twolold. Tirst, as applied to
ature of the “rights” of juvenile
n this case are not clear. In

personal or con

The only youthf

was discharged by the judge of the j
County. That court has not assumed jurisdiction of any alleged

juvenile offenders, and no delinquent or miscreant child has been
committed to the Kansas State Industrial Reformatory. In specu-
lating upon the alleged wayward child’s case when he discharged
him, the judge of the juvenile court said:
“ . If this case were t0 proceed to hearing and after hearing the
evidence the Court found this boy to actually have committed this act of
gluc sniffing and were to adjudicate him wayward, it would be this boy’s
third wayward adjudication, and he would in all probability be adjudicated
a miscreant child, and could be committed to the State Industrial Reformatory
2 (Emphasis supplied.)

The record indicates that the judge of the juvenile court voted
against use of the so-called “reformatory section” of the 1966 amend-
ments at the Kansas Probate Judge’s Association, and he testified
in this case he would not use that section 1o commit juvenile offend-
crs to the Kansas State Industrial Reformatory when rendering judg-
ment in a juvenile court case. Nonetheless, based upon this con-
jecture, the court has stated the wayward youth “ . would
have been adjudged a miscreant and thereby made eligible for
commitment to the state industrial reformatory at Hutchinson, 2
penal institution.” Acting purely upon this assumption the court
declared that portion of 38-826 (a) (5) indicated in the opinion,
to be unconstitutional. In the recent case of Kent v. United States,

383 U. S. 541, 16 L. Ed. 2d 84, 86 S. Ct. 1045, the Supreme Court of
the United States said “[M]eaningful review requires that the
should not be remitted to assumptions
. » 1 concur in that view. Itisa long-standing rule of consti-
tutional law that courts will not refuse to pass on the constitutionality
of statutes in an( ‘oceeding in which such determination is neces-
sarily involved, buc¢ unnecessary considerations of attacks on their

validity will be avoided and cotrts will not pass upon constitutional

reyiewing court
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or in view of tho foregoing criminal statisties, that thoy will not
be consistently applied. Henee, T ask, what is the status of g delin-
quent offender less than cighteen years of nge who violates a crim-
inal statute, which if done by a person cighteen years of age or
over, would make him liable to bo arrested and prosecuted for the
commission of a felony, and jg referred by a proper order to the
district court pursuant to 38-808, and charged, tricd and convicted
of committing o felony, with all the essential constitutional safe-
guards afforded an adult offender, and the jury’s verdict is that the
child is a delinquent child as defined in 38-802, and he is remanded
to the juvenile court for judgment and sentence? Can it be con-
tended the provisions of 88-896 (a) (5) are wnconstitutional be.
cause the juvenile court, not the distriet court, orders him committed
to the Kansas State Industrin] Reformatory? The court’
holds the commitment of such delinquent youth
I do not agree.

Prior to the enadtment of the 1966 amendments, a male offender
sixteen or seventeen years of age, under the same facts
stances, that is, charged, tried and convicted of a felony with all
essential constitutional safeguards in the district court, could be
lawfully committed by that court to the Kansas State Industrial
Reformatory pursuant to X, 8. A. 76-2308 which reads:

“Any male person between the ages of sixteen (16) and twenty-five (25)
who shall be convicted for the first time of any offense punishable by con-

[nement in the state Penitentiary may, in the discretion of the trial judee, be

sentenced either to the state Penitentiary or to the Xansas state industrial
reformatory,”

s decision
is unconstitutional,

and circum-

In the recent case of State . Crow, 196 Kan. 663, 414 P. 94 54,
this court construed and applied the statute and
entertained the thought that the confinement of a
teen-year-old youth in the reformatory under sy
Was unconstitutional. )

Under the 1966 amendments to the juvenile code, the jurisdiction
of sixteen and seventeen-year-old male juvenile offenders commit-
ting felonies has been removed from the district courts and the
Juvenile courts now have exclusive ori

ginal jurisdiction, But the
court’s opinion makes jt impossible for 2 juvenile court to confine
them in the Kansas State Industrial Refor

rmatory under circum-
stances where they have been properly referred to the district

court pursuant to 88-808, tried by a jury with -1 accompanying
constitutional safeguards, found to be delinquei. s defined in the
act, and remanded to the juvenile court for sentence,

no one has ever
sixteen or seven-
ch circumstances
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sed upon constitutional questions

in this case which are not presented, but are only assumed to exist.
In no event, however, should it strike down the provisions of 38-526
(a) (5) with respect to confinement in the Kansas State Industrial
Reformatory in toto. Itisa well-established rule in this jurisdiction
that it is the court’s duty to uphold legislation rather than defeat it,
and if there is any reasonable way to construe legislation as consti-
tutionally valid, that should be done. (Marks v. Frantz, 179 Kan.
638, 208 P. 2d 816.) The court starts at the threshold of the inquiry
of validity of a statute with the presumption the legislature intended
to enact a valid law and to enact it for the accomplishment of a
needful purpose. (State, ex rel., v. Board of Education, 187 Kan.
451, 453, 21 P. 2d 295.) Since the court persists in considering
the constitutional validity of 38-820 (a) (5), the section could well
be construed to apply only to cases of male offenders over sixteen
years of age where they have been referred to the district court
pursuant to 38-808 and are tried and convicted by a jury of the
commission of a felony, with all the accompanying constitutional
safeguards, and remanded to the juvenile court for judgment and
sentence. Such a construction would be consistent with the lan-
guage of the section that a commitment . shall be subject
to the same conditions and rights as would be the case if such com-
mitment were made by a district court > (Emphasis sup-
plied.) It would seem logical to suggest the legislature’s use of
the words “conditions,” “rights” and “made by a district court” were
intended to refer to proceedings in the district court where a delin-
quent offender was afforded all constitutional safeguards and his
guilt was determined by a jury. _ :
Again, I reiterate all of the questions decided by the court in
this case are not before it for decision, except that the judge of the
juvenile court of Sedgwick County has exclusive original jurisdiction
over sixteen and seventeen-year-old male offenders who are alleged
to be delinquent, miscreant or wayward as defined in the act and
to dispose of their cases in accordance with the juvenile code. When
the court decided that question it should have concluded its opinion.
I would enter judgment sustaining the 1966 amendments to the
juvenile code in conformity with the views herein expressed.

As indicated, the court has pas
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61-2202

the same. The provisions of K. S. A. 60-2410.
G0-2414 and 60-2416 and anv amendments
thereto shall not be applicable to post-judg-
ment proceedings pursuant to this chapter, nor
shall executions and orders of sale issued pui-
suant to this chapter be levied upon real prop-
erty of the judgment debtor except as provided
in k. 8. A 60-2418 and any amendments there-
to. 1. 1969, ch. 290, %61-2201; 1.. 1976, ch.
258, § 44; Jan. 10, 1977,
Source or prior law: B81-421, 61-422, 61-1201 to
61-1224.
61-2202. Post-judgment proceedings. If
a party in whose favor a judgment is rendered
pursuant to this chapter shall file, pursuant to
K.S. A. 60-2418, and any amendments thereto,
a transcript of such judgment with the clerk
of the district court of the county in which
the judgment was rendered, all post-judgment
proceedings for the enforcement of such judg-
ment, inciuding garnishment, execution and
{mmeedings in aid of execution, shall be
rought in such district court pursuant to
article 24 of chapter 60 of the Kansas Statutes
Annotated. [L. 1969, ch. 290, §61-2202. 1..
1976, ch. 258, § 45; Jan. 10, 1977.]

81-2203. Exemptions from seizure and
sale. The provisions of article 23 of chapter 60
of the Kansas Statutes Annotated, and acts
amendatory thereof and supplemental thereto,
relating to exemptions from seizure and sale,
shall apply to attachments, executions and
other process issued from any court in this
state pursuant to this chapter. [L. 1989, ch.
290, %61-2203; L. 1976, ch. 258, § 46; Jan. 10,
1977.

61-2204. Hearings in aid of execution,
when; failure to appear and answer; con-
tempt proceedings; penalty; disclosure of non-
exempt property. When an execution against
a judgment debtor, or against several debtors
in the same judgment, has been issued pursu-
ant to this chapter to the sheriff of the county
in which the court issuing such execution is
situated, and is returned unsatisfied E ﬁgﬂi
or in part, or if the judgment credito avers
saic-eenrt that said judgment creditor is with-
out sufficient knowledge of the debtor's assets
to advise the officer where and on what to levy
execution, the court shall have the power to
order such debtor or debtors to appear and
answer concerning such debters or debtors’
propertv before such court at a time and place
specified in such order within the county
where the court is situated, and witnesses may
also be subpoenaed to testify at such hearing.
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OR LIMITED ACTIONS

If. 1 proper application by the judgment
creditor, the court finds that it will not cause
unddie hardship on the judgment debtor, the

court mav arder a debtor residing in another
courty in this state to appear before said court
for ~och examination. If any person fails, neg-
lects o vetuses to so appear and answer con-
cetning bis or her property at the time and
place specified in such order, or, if any person
so subpoenacd as a witness m said proceeding
shall fal, neglect or refuse to appear or to
testits concerning anything «bout which such
witness can lawfully be interrogated, such
witiiess shall be guilty of «ontempt of court,
and the court or judge shall issue a citation
requiring such witness, at an early day therein
to he appointed, to appear before the court
and show cause, if any, why such witness
shonld not be punished for contempt.

H. after proper service of citation by any
stficer or other person. such person shall not
an the day appointed appear before the court,
ar 4ot appears to the court that such person
* o oreting himself or berself to avoid the
proc o ss of the court or is about to leave the
countv for that purpose, the court may issue
an attachment or hench warrant commanding
the officer to whomo it is directed to bring such
persen before the court to answer for con-
teinpt. If the court shall determine that any
such person is guilty of contempt the court
mav punish such person by u fine of not more
than fifty dollars ($50) or by imprisonment
in the county jail for a perind of not to exceed
thirty (30) davs or by both such fine and

imprisonment.

i:_ any such Nearing or examination, when
the xistence of any nonexempt property of
the adgment debtor is disclosed, the court
shall order such debtor to deliver the property

toy the sheriff or other officer under its jurisdic- .

tiom wnd shall also order the sheriff or other
officer to accept delivery thereof: and upoen
receipt of such property the sheriff or office:
shall vive a receipt for the same; and if such
pronerty is other than currency, such property
shall b= sold. in the same manner as other
property taken under execution is sold and the
proceeds from such a sale shall be applied to
the judgment and costs. Further, if during and
upon such examination, it appears that the
debtor mav have property which such debtor
refuses tn disclose or apply to such judgment,
such deltor mav be ordered to return to the
conrt. from time to time. to attend before the
court as the judee shall direct; and anv debtor
who tails to appear before the court as so
ordered shall be guilty of contempt; and the
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It shall be the duty of the
judge to assist the judgment
creditor in the enforcement
of the judgments of the court.
To this end at




FORCIBLE

same procedure as hereinbefore provided may
be invoked at any time nonexempt property of
the debtor is disclosed. [L. 1969, ch. 290, § 61-
2204; L. 1972, ch. 226, §2; L. 1976, ch. 258,
§ 47, Jan. 10, 1977.]

Source or prior law: 20-1443.

Cross References to Related Sections:
Proceedings in aid of execution under code of
cwvil proceduare, see 60-2419

Article 23.—FORCIBLE DETAINER

C ross Referemces to Related Sections:

Appeal bund, see 61-2106.

Limitation of action for forcible entry and de-
taning, see 60 506
l.sw Review and Bar Journal References:

Discussed, implud warranty of habitability possi-
de defense to forcible entry and detainer, 22 K. L. R.
se6 681 (1974).

Act mentioned in article entitled “The New Resi-
irntiai Landlord and Tenant Act,” John W. Brand,
r. 44 J.B.A K. 227 235 (1975).

@1-2301. Forcible detainer, scope. Ac-
tions of forcible detainer pursuant to this
article shall include actions brought against
?(‘I‘S()n.’i alleged w have made unlawful and
orcible entry into lands or tenements of the
plaintiff and have detained the same, as well
as actions against persons alleged to have
made lawful and peaceable entry into lands
or tenements and have unlawfully and by
force detained the same. [I. 1969, ch. 290,
§61-2301, L. 1976, ch. 258, §48; Jan. 10,
1977.]

Source or prior law: 61-1301.

{ aw Review and Bar Journal References:
Cited in comment (!iscussini.: the constitutionality
e

ol certain provisions of foreible entry and detainer
lxv, Russell Read, 21 K. I.. R 71, 76 (1972).

CASE ANNGOTATIONS

1. Action hereunder held contract purchaser, as
equitable owner of real property, had paramount
right of redemption and possession over pluountiff
claming under 60-241F o andd ([0 Pine v Pitt
man, 2110 K. 380, 306 I' 24 K84

81-2302. Cases in which proceedings
had. Proceedings under this article mav be
had in all cases against tenants holding over
their terms; in sales of real estate on execn-
noms, orders or other judicial process, when
the judgment debtor was in possession at the
time of the rendition of the iutifmc-nt or deciee
bv virtue of which such sale was made; in
sales by executors, administrators, conserva-
tors and on partition, where any of the parties
t» the partition were in possession at the com-
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CONSUMER CREDIT PROTECTION ACT,
AMENDMENTS
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PRACTICES
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note.
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Public Law 95-109

95th Congress
An Act

To amend the Consumer Credit Protection Act to prohibit abusive practices by
debt collectors.

Be it enacted by the Senate and House of Representatives of the
United States of :Lmerica in Congress assembled, That the Consumer
Credit Proteetion Aet (15 U.S.C. 1601 et seq.) is amended by adding
at the end thereof the following new title:

“TITLE VIII—DEBT COLLECTION PRACTICES
“See.

“801, Short title.

Y802, Fimdings and purpose.

“803, Drefinitions.

“804. Acquisition of loeation information.
“805. Communication in connection with debt collection.
“806. IIarassment or abuse.

“807. False or misleading representations.
Y808, T'nfair practices.

“809. Validation of debts.

*810. Multiple debts.

811, Legal actions by debt collectors.

“812, Furnishing certain deceptive forms.
“813. Civil lability.

“814. Administrative enforcement,

“815. Reports to Congress by the Commission.
“§16. Relation to State laws.

“817. Exemption for State regulation.

“518. Effective date.

“§ 801. Short title

“This title may be cited as the ‘Fair Debt Collection Practices Act’.

“§ 802. Findings and purpose

“(a) There is abundant evidence of the use of abusive, deceptive,
and unfair debt collection practices by many debt collectors. Abusive
debt collection practices contribute to the number of personal bank-
rupteies, to marital instability, to the loss of jobs, and to invasions
of individual privacy.

*(b) Existing laws and procedures for redressing these injuries are
inadequate to protect consumers.

“(e) Means other than misrepresentation or other abusive debt col-
lection practices are available for the effective collection of debts.

“(d) Abusive debt collection practices are carried on to a substantial
extent in interstate commerce and through means and instrumentalities
of such commerce. Even where abusive debt collection practices are
purely intrastate in character, they nevertheless directly affect inter-
state commerce.

“(e) It is the purpose of this title to eliminate abusive debt collec-
tion practices by debt collectors, to insure that those debt collectors
who refrain from using abusive debt collection practices are not com-
petitively disadvantaged. and to promote consistent State action to
protect consumers against debt collection abuses.
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“§ 803, Definitions 15 USC 1692a.
“ s used in this title—

“(1) The term *Commission’ means  the  Federal Trade
Commission,

“(2) The term ‘communication’ means the conveving of infor-
mation regarding a debt divectly or indirectly to any person
through any medium. Y

(3) The term “consumer’ means any natural person obligated
orallegedly obligated to pay any debt.

“(4) The term ‘creditor” means any person “who offers or
extends eredit ereating a debt or to whont a debt is owed, but such
term does not inelude any person to the extent that he reecives
an assignment or transfer of a debt in default solely for the
purpose of facilitating collection of such debt for another.

*(5) The term ‘debt’ means any obligation or alleged obliga-
tion of a consumer to pay money arising out of a fransaction in
which the money. property. insurance, or services which are the
subject of the transaction are primarily for personal, family, or
houschold purposes. whether or not such obligation has been
reduced to judgment.

*(6) The term *lebt collector’ means any person who uses any
instrumentality of interstate commerce or the mails in any busi-
ness the principal purpose of which is the collection of any debts, ‘;
or who regularly collects or attempts to collect, directly or indi- ‘
rectly, debts owed or due or asserted to be owed or due another.
Notwithstanding the exclusion provided by clause () of the
last sentence of this paragraph, the term includes any creditor
who, in the process of collecting his own debts, uses any name
other than his own which would indicate that a third person ix
collecting or attempting to collect such debts. For the purpose of
section 808(6)., such term also includes any person who uses any
instrumentality of interstate commerce or the mails in any busi-
ness the principal purpose of which is the enforcement of security
interests. The term does not inelude—

“(A) any officer or emplovee of a creditor while. in the
name of the creditor, collecting debts for such ereditor:

*(B) any person while acting as a debt collector for
another person, both of whom are related by common owner-
ship or affiliated by corporate control, 1f the person acting
as a debt collector does so only for persons to whom it is so
related or affiliated and if the principal business of such
person is not the collection of dehts;

“(C) any officer or emiployee of the United States or any
State to the extent that collecting or attempting to collect
any debt is in the performance of his official duties;

“(D) any person while serving or attempting to serve
legal process on any other person in connection with the
judicial enforecement of any debt :

“(E) any nonprofit organization which, at the request of
consumers, performs bona fide consumer credit counseling
and assists consumers in the liguidation of their debts by
recelving payments from such consumers and distributing
such amounts to ereditors

(F) any attorney-at-law collecting a debt as an attorney
on behalfl of and in the name of a elient: and
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“ () any person collecting or attempting to colleet any
debt owed or due or asserted to be owed or due another to the
extent such activity (i) is incidental to a boua fide fiduciary
obligation or a bona fide escrow arrangement: (11) concerns
a debt which was originated by such person: (iil) concerns
a debt which was not in default at the time it was obtained
by such person: or (iv) concerns a debt obtained by such
person as a secured party in a commercial credit transaction
mvolving the creditor,

“(7) The term ‘location information’ means a consumer’s place
of abode and his telephone number at such place, or his place of
employment. )

“(8) The term ‘State’ means uny State, territory, or possession
of the United States. the District of Columbia, the Commonwealth
of Puerto Rico, or any political subdivision of any of the fore-
going.

“2 804. Acquisition of location information

“Any debt collector communicating with any person other than the
consunier for the purpose of acquiring location information about the
consumer shall—

“(1) identify himself, state that he is confirnting or correcting
loeation information concerning the consumer. and. only if
expressly requested. identify his employer:

*(2) not state that such consumer owes any debt ;

“(3) not communicate with any such person more than once
unless requested to do so by such person or unless the debt collector
reasonably believes that the earlier response of such person is
erroncous or incomplete and that such person now has correet or
complete location information

“(4) not comnmuunicate by post card:

*(5) not use any language or symbol on any envelope or in the
contents of any communication effected by the mails or telegram
that indicates that the debt collector is in the debt collection busi-
ness or that the communication relates to the collection of a debt:
and

“(6) after the debt collector knows the consumer is represented
by an attorney with regard to the subject debt and has knowledge
of. or can readily ascertain, such attorney’s name and address, not
comniunicate with any person other than that attorney, unless the
attorney fails to respond within a reasonable period of time to
communication from the debt collector.

“g 805. Communication in connection with debt collection

“(a) Commuyicarioy Wit THE Coxsumer GeNErarLy.—Without
the prior consent of the consumer given directly to the debt collector
or the express permission of a court of competent jurisdiction, a debt
collector may not communicate with a consumer in connection with
the collection of any debt—

“(1) at any unusual time or place or a time or place known or
which should be known to be inconvenient to the consumer. In
the absence of knowledge of circumstances to the contrary, a debt
collector shall assume that the convenient time for communicating
with a consumer is after 8 o’clock antimeridian and before 9 o’clock
postmeridian, local time at the consumer’s location :

w(2) if the debt colleetor knows the consumer is represented
by an attorney with respect to such debt and has knowledge of,
or ean readily ascertain, such attorney’s name and address, unless
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the attorney fails to respond within o reasonable period of time
to a communication from the debn collector or unless the attorney
consents to direet communication with the constmer:or
1) at the consumer’s place of eniployiment i the debt collector
Lknows or has renson to know that the consumer’s cinployer pro-
Libits the constner ram receiving such communieation,

“(h) Conarextearion Wrrn Tonm Pavries—Iixeept as provided
in section st without the prior consent of the consumer given directly
to the debt collector, or the express permission of a court of competent
jurisdiction. or as reasonably necessary to elfectuate apostjndament
judicial remedy. a debt collector may not conmunicate, i connection
with the collection of any debt. with any person other than the con-
sumer. his attorney, a consmer reporting agency if otherwise per-
witted by Taw, the creditor, the attorney of the creditor, or the attorney
of the debt collector.

“(¢) Crasive Coarmoyicariox.—l1f a consumer notifies a debt col-
lector in writing that the consumer refuses to pay a debt or that the
consumer wishes the debt collector to cease furtlier communication
with the conswmier, the debt colleetor shall not communicate Turther
with the consumer with respeet to such debt, except—

H(1) to advise the cousumer that the debt collector’s further
efforts are being terminated;
=(2) to notify the consumer that the debt collector or ereditor
may invoke specified remedies which are ordinarily invoked by
such debt collector or creditor: or
“(3) where applicable, to notify the consumer that the debt
collector or ereditor intends to invoke a specified remedy.
If such notice from the consumer is made by mail, notification shall be
complete upon receipt.

“(d) For the purpose of this seetion. the termn “consumer” ineludes
the consunier's spouse, parent (if the consumer is a minor), suardian,
executor, or administrator.

“§ 806. Harassment or abuse

“A debt ecollector may not engage in any conduct the natural con-
sequence of which is to havass, oppress. or abuse any person in con-
nection with the collection of a debt. Without limiting the general
application of the foregoing, the following condurt is a vielation of
this section:

“(1) The use or threat of use of violence or other eriminal
means to harm the physical person. reputation, or property of any
person.

“(2) The use of obscene or profane language or language the
natural consequence of which is to abuse the hearer or reader.

“(3) The publication of a list of consumers who allegedly refuse
to pay debts. except to a consumer reporting agency or to persons
meeting the requirements of section 603 (f) or 604(3) of this Act.

“(4) The advertisement for zale of any debt to coerce payment
of the deht.

“(3) Cansing a telephone to ring or engaging any person in
teleplhione conversation repeatedly or continuonsly with intent to
annay. ahuse, or harass any perzon at the called number.

() Txeept as provided in section 804, the placement of tele-
phone ealls without meaningful diselosure of the caller’s identity.

“§ 807. False or misleading representations
N\ debt colleetor mav not use any false. deceptive. or misleading
representation or means in connection with the colleetion of any debt.

91 STAT. 877

15 USC 1692d.

15 USC 16814,
1681b.

15 USC 1692e.
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Without limiting the general application ot tne foregoinge, the follow-
s % L ! =) 5 . L} £
ing conduet isa violation of this section :

“(1) The false representation or implication that the debt col-
lector 1x vauched for, bonded by, or atiliated with the United
States or any State, inciuding the use of any badge, uniform, or
tacsimile thereof.

*(2) The false representation of—

“(A) the character, amount. or legal status of any debt ; or

*(BY any services vendered or compensation which may be
lawtully received by any debt collector for the collection of
a debt.

“(3) The false representation or implication that any individ-
ual is an attorney or that any communication is from an attorney.

“(4) The representation or implication that nonpavment of
any debt will result in the arrest or imprisonment of any person
or the seizure, garnishment. attachment. or sile of any property
or wages of any person unless such action iz lawful and the debt
collector or creditor intends to take such action.

*(8) The threat to take any action that cannot legally be taken
or that is not intended to be taken.

“(6) The false representation or implication that a sale,
referral, or other transfer of any interest in a debt shall cause
the consumer to—

“(A) lose any claim or defense to payment of the debt; or
“(B) become subject to any practice prohibited by this
title.

“(7) The false representation or implication that the consumer
committed any crime or other conduct in order to disgrace the
consunier.

*(8) Communicating or threatening to communicate to any
person credit information which is known or which should be
known to be false, including the failure to communicate that a
disputed debt is disputed,

“(9) The use or distribution of any written communication
which simulates or is falsely represented to be a document author-
ized, issued, or approved by any court. official, or agency of the
United States or any State, or which creates a false impression
as to its source, authorization, or approval,

“(10) The use of any false representation or deceptive means
to collect or attempt to collect any debt or to obtain information
concerning a consumer.,

“(11) Except as otherwise provided for communications to
acquire location information under section 804, the failure to dis-
close clearly in all communications made to collect a debt or to
obtain information about a consumer, that the debt collector is
attempting to collect a debt and that any information obtained
will be used for that purpose.

“(12) The false representation or implication that accounts
have heen turned over to innocent purchasers for value,

(13) The false representation or implication that documents
are legal process.

“(14) The use of any business. company. or organization name
other than the true name of the debt collector’s business. company,
or organization.

“(158) The false representation or implication that documents
are not legal process forms or do not require action by the
consumer.
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“(16) The false representation or implication that a debt col-
lector operates or is emploved by a consumer reporting ageney as
defined by section 603 () of this Act.

“§ 808. Unfair practices
“A debt collector may not use untair or unconscionable means to
collect or attempt to collect any debt, Without. limiting the general
application of the foregoing. the following conduct is a violation of
this section:
¥(1) The collection of any amount (ineluding any interest. fee,
charge, or expense incidental to the principal obligation) nnless
such amount 1= expressly authorized by the ngreement creating the
debt or permitted by law,

*(2) The acceptance by a debt collector from any person of a
chieck or other payment instrument postdated by more than five
days unless such person is notified in writing of the debt collector’s
intent to deposit such cheek or instrument not more than ten nor
less than leoe business days prior to such deposit.

“(3) The solicitation by a debt collector of any postdated check
or other postdated pay mient instrument for the purpose of threat-
ening or nstituting eriminal prosecution,

' ( ) Dvptmhnn or threatening to deposit any postdated check
or other postdated payment instrument prior to the date on such
check or instrument.

*(5) Causing charges to be made to any person for communica-
tions by concealment “of the true purpose of the communication.
Such charges include, but are not limited to, collect telephone
calls and te]orrl am fees.

H(6) Taking or threatening to take any nonjudicial action to
effect dispossession or disablement of property if—

“(A) there is no present right to possession of the property
claimed as collateral through an enforceable security interest ;

“(B) there is no present intention to take possession of the
property ; or

“(C) the property is exempt by law from such disposses-
sion or disablement.

“(7) Communicating with a consumer regarding a debt by
post card.

“(8) Using any language or symbol, other than the debt col-
lector’s address, on any envelope when communicating with a
consumer by use of the mails or by telegram, except that a debt
collector may use his business name if such name does not indicate
that he isin the debt collection business.

“§ 809. Validation of debts

“(a) Within five days after the initial communication with a con-
sumer in connection with the collection of any debt, a debt collector
shall, unless the following information is contained in the initial com-
munieation or the consumer has paid the debt, send the consumer a
written notice containing—

“(1) the amount of the debt;

“(2) the name of the creditor to whom the debt is owed;

“(3) a statement that unless the consnmer, within thirty days
after receipt of the notice, disputes the validity of the debt. or any
portion thereof, the debt will be assumed to be valid by the debt
collector;

91 STAT. 879
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by astatement that if the con=wmer notifies the debt collector
noweiting within the thivty-day period that the debt. or any por-
tion thereol, is disputed. the debt colloctor will obtain verification
of the debt or a copy ol a jndgment agaiust the consumer and a
copy ol sueh verification or judement will be mailed to the con-
stner by the debt collector: and

“(5) n statement that. upon the consumer’s written reqguest
within the thirty-day period, the debt eolleetor will provide the
constimer with the name and address of the oviginal ereditor, if
different from the current ereditor, 2

“(hy I the con=umer notifies the debt colleetor in writing within
the thirty-dav period deseribed in subsgection (a) that the debt. or
any portion thereafl. is disputed. or that the consumer requests the
nanwe and address of the original ereditor. the debt eollector shall cease
collection of the debt. or any disputed portion thereof, until the delit
callector obtains verification of the debt or a copy of a judgnient, or
the name and address of the original creditor, and a copy of such
verification or judgment. or name and address of the oviginal ereditor,
mmailed to the consumer hy the debt collector,

“{c) The failure of a cousumer to dispute the validity of a debt
under this section may not be construed by any court as an admission
of liability by the consnmer.

“§ 810. Multiple debts

“Lt any consumer owes multiple debts and makes any single pay-
ment to any debt collector with respeet to such debts, such debt col-
lector may not apply such payment to any debt which is disputed
by the eonsumer and. where applicable, shall apply such payment in
accordance with the consumer’s directions,

“§ 811. Legal actions by debt collectors

“(a) Any debt collector who Drings any legal action on a debt
agalnst any consumer shall—

*(1) in the ease of an action to enforce an interest in real prop-
erty securing the consumer’s obligation. bring such action only in
a judicial district or similar legal entity in which such real
property is located ; or

“(2) in the case of an action not desevibed in paragraph (1),
bring such action only in the judicial district or similar legal
entity—

“(A) in which sueh eonsumer signed the contract sued
upon; or

(1Y in which such consumer resides at the commencement
of the action.

“(b) Nothing in this title shall be construed to authorize the bring-
ing of legal actions by debt collectors,

“§ 812. Furnishing certain deceptive forms

“(a) Tt is unlawful to design, compile, and furnish any form know-
ing that such form would be used to create the false belief in a con-
sumer that a person other than the creditor of such consumer is
participating in the collection of or in an attempt to collect a deht
such consumer allegedly owes siuch ereditor, when in fact such person is
not so participating.

“(b) Any person who violates this section shall be liable to the same
extent and in the same manner as o debt collector is liable nnder see-
tion 813 for failure to comply with 4 provision of this title,
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‘§ 813, Civil liability

“(a) Exeept as otherwise provided by this seetion. any debt col-
lector who fails to comply with any provision of this title with respect
to any person is liable to =uch person inan amount eyual to the =um
of—

*(1) any aectual damnge sustained by such person as a vesult
of such failure:

“(2) (A) in the ease of any action by an individual. such addi-
tional damages as the comrt may allow. but not exceeding 100G
or . d

“(B) in the ease of a class aetion. (i) such amount for cach
named plaintitl as could be recovered wnder subparagraph (A},
and (ii) sueh amount as the court may allow for all other class
members, without regard to a minimum individual recovery, not
to exceed the lesser of $300.000 or 1 per centum of the net worth
of the debt collector: and

“(3) in the case of any suceesstul action to enloree the fore-
going liability. the costs of the action. together with a reasonable
attornev's fee as determined by the court. On a finding by the
court that an action under this section was brought in bad faith
and for the purpose of harassment. the court may award to the
defendant attorney’s fees reasonable in relation to the work
expended and costs.

“(b) In determining the amount of liability in any action under
subsection (a). the court shall consider, among other relevant tactors—

“(1) in any individual action under subsection (a} (2) (). the
frequency anil persistence of nonecompliance by the debt collector.
the nature of such noncompliance. and the extent to which such
noncompliance was intentional ; or

“(2) in any class action under subsection (a) (2) (B). the fre-
quency and persistence of noncompliance by the debt collector. the
nature of such noncompliance. the resources of the debt collector,
the number of persons adversely aflected. and the extent to which
the debt collector’s noncompliance was intentional.

“(¢) A debt collector may not be held liable in any action brought
under this title if the debt collector shows by a preponderance of evi-
dence that the vielation was not intentional and resulted from a bona
fide error notwithstanding the maintenance of procedures reasonably
adapted to avoid any such error.

“(d) An action to enforce any liability created by this title may be
brought in any appropriate United States district court without regard
to the amount in controversy. or in any other court of competent juris-
diction. within one year from the date on which the vielation oceurs.

“(e) No provision of this section imposing any liability shall apply
to any act done or omitted in good faith in confornuty with any
advisory opinion of the Commission, notwithstanding that after such
act or omission has oceurred, such opinion is amended. rescinded. or
determined by judicial or other authority to be invalid for any reason.

“g 814. Administrative enforcement

“(a) Compliance with this title shall-be enforced by the Commis-
sion, except to the extent that enforcement of the requirements imposed
under this title is specifieally committed to another agency under
subsection (h). For purpose of the exercise by the Commission of its
functions and powers under the Federal Trade Commission Act, a
dolation of this title shall be deemed an unfair orv deceptive act or
practice in violation of that Aet. All of the fanetions aml powers of

91 STAT. 881

15 USC 1692k.

Jurisdiction.

15 USC 16921.

15 USC 58.



91 STAT. 882

15 7 7€ 58.

12 USC 1818.

12 USC 1464.
12 USC 1730.
12 USC 1426,
1437.

12 USC 1751.

49 USC 1301
note.
7 USC 181.

7 USC 226, 227.

15 USC 1692m.
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the Conmisston wider the Federal Trade Commission et are avail-
able to the Commission to enforee compliance by any person with this
title, irvespective of whether that person 1= engaged n comnmerce or
meets any other jurisdictional tests in the Federal Trade Commission
Aet, including the power to enforee the provisions of this title in the
same manner as 1f the violation had been a vielation of a Federal

Trade Commisgion trade regulation rule.
“(b) Compliance with any 1equirements imposed under this title

shall be enforeed under—
(1) =ection 8 of the Federal Deposit Insurance Aet. in the case
of— '

() national banks, by the Comptroller of the Curreney;

(1) member banks of the Federal Reserve System (other

than national banks), by the Federal Reserve Board ; and
=) banks the deposits or accounts of which are insured
by the FFederal Deposit Insurance Corporation (other than
members of the Federal Reserve System). by the Boavd of
Directors of the Federal Deposit Insurance Corporation ;

*(2) section H(d) of the Home Owners Loan Aet of 1933, sec-
tion 07 of the National Housing Act, and sections 6(1) and 17
of the Federal ITome Loan Bank Act. by the Federal Home Loan
Bank Board (acting directly or through the Federal Savings and
Loan Insurance Corporation). in the case of any institution sub-
ject to any of these provisions;

“(3) the Federal Credit Union Aet, by the Administrator of
the National Credit Union Administration with respect to any
Federal eredit union ;

“(4) the Aets to regulate commerce. by the Interstate Commerce
Commiission with respeet to any common carrier subject to those
Acts:

*(5) the Federal Aviation Act of 1958, by the Civil Aeronantics
Board with respect to any air carrier or any foreign air carrier
aubject to that Aet:and

*(6) the Packers and Stockyards Aet. 1921 {Lxcepe as provided
in =ection 406 of that Aet). by the Seerctary of Agriculture with
respect to any activities snbject to that Aet,

“(e) For the purpose of the exereise by anv agency referred to in
snbsection (h) of its powers under any Act referved to in that snb-
section. a vielation of any requirement imposed under this title shall
be deemed to be a violation of a requirement imposed under that Act.
In addition to its powers under any provision of law specifically
referred to in subsection (LY. each of the agencies referred to in that
subsection may exercise, for the purpose of enforcing compliance with
any requirement imposed under this title any other aunthority con-
ferred on it by law, except as provided in subsection (d).

“(d) Neither the Commission nor any other ageney referred to in
subsection (b) may prommuleate trade reculation rales or other regnla-
tions with respect to the collection of debts by debt collectors as defined
in this title.

“§ 815. Reports to Congress by the Commission

“(n) Not later than one vear after the effective date of this title and
at one-year infervals thereafter, the Commission shall make reports to
the Congress concerning the administration of its funetions under this
title, ineluding such recommendations as the Conmmission doeni= neces-
sary or appropriate. In addition, each report of the Connnission shall
include its assessment of the extent to which complianee with (his {itle
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is being achieved and a summary of the enforcement actions taken by
the Commission under section ST+ of thiz title.

“(b) In the exercise of its functions under this title. the Commiz-
sion may obtain upon request the views of any other Federal ageney
which exercises enforcement funetions under section 814 ol this title.

“§ 816. Relation to State laws

“This title does not annul, alter, or atfeet, or exempt any person sub-
ject to the provisions of this title from eomplying with the laws of any
State with respect to debt collection practices, except to the extent
that those laws are inconsistent with any provision of this title, and
then only to the extent of the inconsistency. 'or purposes of this
section, a State law is not inconsistent with this title if the pratection
such law affords any consmmer is greater than the protection provided
by this title.
“§ 817. Exemption for State regulation

“The Commission shall by regulation exempt from the requirements
of this title any class of debt collection practices within any State 1f
the Commission determines that under the law of that State that class
of debt collection practices is subject to requirements substantially
similar to those imposed by this title, and that there is adequate pro-
vision for enforcement.
“8§ 818. Effective date

“This title takes effect upon the expiration of six months after the
date of its enactment, but section 809 shall apply only with respect to
gebts”for which the initial attempt to collect occurs after such effective

ate.”.

Approved September 20, 1977.
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What should | do if I'm a victim of
harassment, abusive language or threats
from a collector?

The first thing you should do is call the
manager or owner of the firm that contacted
you and explain the problem. No ethical
collector will knowingly engage in these
practices and he will be grateful for your help
in alerting him to such practices by an
employee.

If you are dealing with a truly unethical .
collector, you should consider contacting the
original credit granter and complaining to
him, your attorney or the Federal Trade
Commission. Ethical collectors do not want
those unethical practitioners in the industry
and you will be doing a service to all by
helping to stop them.

What are some good guidelines to follow
to avoid getting too deeply into debt?

The best way to keep out of excessive debt
is to have good, strict money management
policies at home. Know exactly how much your
take-home pay is each month. It is impossible
to stay within your means if you don't know
what your income is. Then, try to limit your
credit obligations to 20 percent of your
monthly salary, after deducting your rent or
mortgage payment.

When you shop, know exactly how much you
can afford to add to your monthly credit
payments. It often takes strong will-power
to resist a bargain, but if you can’t afford it,
don’t spend it.

And, if you must borrow money to pay off
other bills or meet some unexpected
emergency, shop around for the most
favorable interest rate and credit terms.

Also, know exactly what you are signing
before you write your name on any contract.
If you are not sure, tell the lender you're
not ready yet. Then, find a friend, relative

or even a lawyer to help you'interpret the
contract. )

Finally, save part of your paycheck every
month and build up a cash reserve. It's easier
if you can have your employer put a certain
amount in your savings account before you get
paid. If that's not possible stop at a savings

institution and make a deposit before you
spend any of your paycheck.

For more information on this subject write
for Associated Credit Bureaus, Inc.’s free
brochure entitled “How to Manage Your
Money Cleverly.” Single copies are available
free of charge.

How can | find out more about the
Fair Debt Collection Practices Act?
Your local Associated Credit Bureaus
Collection Service Division member may

have copies of the law itself, or our
explanatory pamphlet available. It's
called “Consumers, Collectors and the
Fair Debt Collection Practices Act.” If
they don't have it, single copies may be
obtained by writing to Associated Credit
Bureaus, Inc., 6767 Southwest Freeway,
Houston, Texas 77074.

@ Associated Credit Bureaus, Inc.

Collection Service Division

6767 Southwest Freeway
Houston, Texas 77074

Form E-12 Printed in U.S.A. 12/77




Because of the very nature of their work,
debt collectors generally are not thought of
in glowing terms.

In actual fact, they perform an invaluable
service to both their clients and the general
public. If it were not for a professional debt
collector’s ability to collect past-due bills for
credit granters, retail prices would be higher
than they already are. Let’s explain.

Today, almost everyone lives on credit and
also lives up to their obligation to pay when
billed for such credit purchases. This permits
the suppliers and sellers who also operate on
credit to pay their bills and to continue
providing the needs of our society. When
customers fail to pay their.bills, however, the
system is disrupted and there is an adverse
impact on everyone. Creditors use the
professional debt collector to recover unpaid
bilis and thereby minimize the adverse
financial impact on those who fail to pay
their debts.

What happens if credit granters
can’'t collect the money owed them?

Just to keep its doors open, any business
must recover its own costs and make a reason-
able profit. Someone has to pay, and if credit
granters didnt use professional debt
collectors to collect unpaid bills, they would
have to raise their prices to offset those
losses. Consumers who do pay their bills
would pay even higher prices to make up
for those who don't pay.

The fact that the professional bill
collectors exist motivates many people to
pay. This, plus the accounts that collectors
do collect, helps to hold down costs for
everyone, consumers as well as credit
granters.

Why don't some people pay their bills?

Few people actually intend to "rip-off” a
credit granter by not paying, but some get into
financial difficulty for a variety of reasons.
Their difficulties can stem from poor financial
planning, or a prolonged illness or death in
the family.

Unfortunately, many peo, become so
embarrassed by inability to Zay their bills

that they fail to stay in touch with their
credit granters. The best course of action the
consumer can take is to explain the problems
to the credit granter and work out terms

that will meet everyone's needs. The credit
granter would much rather do this than lose
the money due him as well as a valued
customer.

Non-payment can stem from other causes
such as defective products or inferior service.
Again, the consumer should contact the credit
granter to work out these problems to
everyone’s mutual advantage. People
shouldn’t wait until an account is turned
over to a debt collector and then complain
about defective merchandise or inferior
service.

How do collectors go about collecting
past-due bills?

The usual first step used by an ethical debt
collector is to send a form requesting
payment to the consumer. Besides indicating
the name of the creditor and the amount
owed, the form advises the individual of
certain consumer rights under the Fair Debt
Collection Practices Act.

If there is no response to the requests for
payment by mail, the collector may begin to
contact the debtor by phone at times
convenient to the consumer. When contact
by either mail or phone is made, the
collector’s objective is to motivate the
consumer to pay. If the consumer is short of
money to make a full payment, the collector
will usually work out a payment schedule.

Do collectors use threats to motivate
consumers to pay their debts?

Ethical debt collectors use only responsible
business-like methods to convince a consumer
to pay his bills. Threats, intimidation and
harassment are not only illegal, but also
practices to which no ethical collector would
stoop. Convincing a consumer to pay a debt is
a selling job of which ethical collectors are
proud.

What about those stories in the press
about harassing tactics?

As with almost any enterprise, there are

a few “bad apples’ in the debt collection
industry and the unethical tactics they use
are the headline-makers. Fortunately,
unethical collectors make up only a minute
portion of the industry. Unfortunately, they
produce most of the headlin€s.

If most collectors are ethical operators,
why was a federal law necessary?

Congress recognized that while unethical
collectors comprised only a small portion of
the debt collection industry, “the suffering
and anguish which they regularly inflict is
substantial.” They also recognized that
technology such as computers and WATS lines
enabled unethical collectors to avoid the
inconsistent state laws on debt collection
and continue to use unethical collection
tactics.

The Fair Debt Collection Practices Act sets
a national standard of conduct for professional
debt collectors and that standard is supported
by the ethical debt collectors in the United
States.

What actually constitutes harassment?

Harassment and similar terms are very
difficult to define because different people
have different standards.

While unable actually to define harass-
ment, the Congress did set some general
guidelines for what it means by terming six
practices as "harassment’ and specifically
prohibiting them in the Fair Debt Collection
Practices Act.

Those six practices are: threatening
violence, using obscene or profane language,
publishing public lists of debtors, advertising
a debt for sale, making annoying telephone
calls and making anonymous telephone calls.

In outlawing harassing tactics, the Congress
expects ethical debt collectors to use what
is called the "reasonable man" approach to
judging collection practices. If the collector
would object to certain practices being used
on him, then it wo)  be reasonable to judge
them as harassing.



QUICK FACTS ABOUT THE

FAIR DEBT COLLECTION PRACTICES ACT

On September 20, 1977, President Carter signed
the Fair Debt Collection Practices Act into law. It
becomes effective March 20, 1978. This legislation,
known as Public Law 95-109, is a new title to the
Consumer Credit Protection Act which includes such
other titles as the Truth In Lending and Fair Credit
Reporting Acts.

This law was written to “‘protect consumers
from a host of unfair, harassing and deceptive debt
collection practices without imposing unnecessary
restriction on ethical debt collectors.” Because the
legislation is workable and fair, it was supported
in both the House and Senate by Associated Credit
Bureaus, Inc., the national trade association for the
credit reporting and debt collection industries.

COVERAGE: The new debt collection law applies
only to “third-party’” debt collectors. “In-house”
collection activities of creditors and attorneys col-
lecting for their clients are generally exempt from
the law.

PROHIBITED PRACTICES: Debt collectors in the
course of their duties may not make threats of vio-
lence, use abusive language, make harassing tele-
phone calls or calls at inconvenient times, im-
personate government officials or attorneys, mis-
represent a consumer’s legal rights, obtain informa-
tion under false pretenses, collect more than is
legally due, misuse postdated checks or hold debtors
up to public ridicule.

INFORMATION TO THIRD PERSONS: Debt col-
lectors may not disclose the fact of a debt to third
parties without the prior consent of the debtor. The
exceptions are credit reporting agencies, the
debtor’s spouse or his attorney for the debt in ques-
tion. Debt collectors may not contact the debtor’s
employer without permission of the debtor, except
to verify employment or to obtain location informa-
tion from a former employer.

LOCATION INFORMATION: Debt collectors may
seek information on the location of missing debt-
ors, but these skip-tracers may not indicate the
existence of a debt to the persons with whom they
communicate. Also, to insure the consumer’s pri-
vacy, they may not volunteer that they are employed
by a debt collector. If specifically asked to do so by a
potential source of location information, they must
identify their employer.

VALIDATION OF DEBTS: Debt collectors must rou-
tinely inform debtors of certain new rights when
they first ask for payment. For instance, if the debtor
challenges the validity or correctness of the debt in

@

Associated Credit Bureaus, Inc.

writing, the collector must obtain verification data
from the creditor and send it to the consumer.

CEASING COMMUNICATIONS: Debt collectors
must cease communications with the debtor once
they know he is represented by legal counsel for
that debt. If a debtor makes a specific written re-
quest to do so, the collector must cease all further
communications with him except he may inform
the debtor of the legal remedies still available to
the creditor or collector to collect the account, such as
civil lawsuits, for example.

OTHER PROHIBITED PRACTICES: Debt collectors
may not file lawsuits in locations where the debtor
does not live or where the debt was not incurred.
The practice of using “‘flat rate” letter services,
which give the false impression a creditor is using
a third-party collector, is prohibited.

PENALTIES: Debt collectors may be sued by in-
dividuals or in class actions. If found in violation of
the law, the collector may be assessed the actual
damages, plus additional damages not to exceed
$1,000 and reasonable attorney’s fees. In class ac-
tions, the collector may be assessed up to $500,000
or one percent of his net worth, whichever is less.

When an alleged violation of the law is uninten-
tional and the collector can demonstrate he has used
reasonable procedures for compliance with the
law, there is no liability. If a court finds that a debtor
has sued a collector only for the purpose of harassing
him, the court may assess the consumer bringing
suit the cost of the collector’s defense and attorney’s
fees.

ENFORCEMENT: The Fair Debt Collection Prac-
tices Act is enforced primarily by the Federal Trade
Commission, although the FTC has no rule-making
authority. State laws which provide the debtor with
even greater protection take precedence over the
federal law and federal law takes precedence over
state law where it provides greater protection.

ADDITIONAL INFORMATION: For additional in-
formation on Public Law 95-1089, the Fair Debt Col-
lection Practices Act, please contact Associated
Credit Bureaus, Inc., 6767 Southwest Freeway,
Houston, Texas 77074, Telephone 713/774-8701;
William Detlefsen, Hugh C. Akin, D. Barry Connelly
or T. Monty Skiles. Also, Rives, Dyke/Y&R., P. O. Box
27359, Houston, Texas 77027, Telephone 713/
783-7640; Marvin B. Kaplan, Public Relations
Counsel to Associated Credit Bureaus, Inc.
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L. 1933, ch. 168, §3; L. 1947, ch. 222, § ;
june 30.]

Hesearch and Practice Aids:
Judges€=40.
C.J.S. Judges § 73.
Change of venue, Kansas Practice Methods § 1778.

tudicial Council Bulletin References:

I'he judge pro tem in Kansas, A. K Stavely, 1958
| C.B. 28, 30, 31, 32, 35.

CASE ANNOTATIONS

1. Agreement of litigants ting judge pro tem
al fixing his compensation ; b?cCleery v. Mo-
Jleery Lbr. Co.,, 140 K. 117, 123, 33 P.2d 1118

2 " Trial judge cousin of plaintiff's mother; not dis-

,abitied to sit. Thompsun v. Barnette, 170 K. 384,

<1, 227 P.2d 120.

i. Divorce action; application to disqualify trial
«lge properly depied, by him. Leverenz v. Leverenz,
w3 K. 79, 84, 325 P.2d 354.

20-311a. [L. 1935, ch. 149, i 1; Re-
raled, L. 1965, ch. 215, § 7; June 30.

nevisor's Note:

New act, see 20-318, 20-319.

CASE ANNOTATIONS

! Cited in referring to presiding judge in criminal
we State v, Stiff, 148 K. 224, 22& P. 2d 1088.
dehoaring denied: 148 K. 457, 83 P. 424,

2. District judge disqualifying himself in crimimal
ase supreme court may appoint judge pro tem. [n re
tedrick Appeals, 155 K. 185, 173, 183, 184, 123
- 2d 808.

3. Divorce action; application to disqualify trisl
wlge properly denied by him. Leverenz v. Leverens,
%3 K. 79, 84, 325 P. 354.

20-311b. [L. 1935, ch. 149, §2; Re-
pealed, L. 1965, ch 215, § 7 June 30.]

Revisor's Note:
New act, see 20-318 t, M 32,

20-311c. [L. 1949, ¢h 225 {1 Re-
pealed, L. 1965, ch. 215, § 7, June 30

Revisor’'s Note:
New act, see 20-318, 20-319.

28-311d. Change of judge; affidavit; pre-
cedure; grounds; legal sufficiency of prior aff-

or either party's attorney

davits. (a) If either purty\L9_af;uu_q,ﬂ_q_g_md=
district court files an affidavit alleging any
the grounds specified in subsection (b) the
administrative judge shall at once transfer the
action to another division of the court if there
is more than one division, or shall request a
judge of another judicial district be assigned
to preside in such cause. If an affidavit be
filed in a district court in which there is but
e division or judge, then such judge shall at
once notify the departmental justice for such




20-31 1f

district and request the appointment of
another judge to%ear such action.

(b) Grounds which may be alleged as pro-
vided in subsection (a) for change of judge
are.

(1) That the judge has been engaged as
counsel in the action prior to the appointment
or ¢lection as judge.

{21} That the judge is otherwise interested
in the action.

'3} That the judge is of kin of or related to

either party to the action. -

(4) That the judge is a matérial witness in
the action.

(5) That the party filing the affidavit has
cause to believe and does believe that on ac-
count of the personal bias, prejudice, or inter-
est of the iugge he cannot obtain a fair and
impartial trial/Such avit shall state the
facts and the reasons for the belief that bias,
prejudice or an interest exists.

{c, In any affidavit filed pursuant to this
section, the recital of previous rulings or deci-

sions by a court concerning the legal suffi-

ciency of any prior afidavits filed by counsel
for a party in any judicial proceeding, or fled
by said counsel’s law firm, pursuant to this
section, shall not be deemed legally sufficient
for any belief that bias or prejudice exists. [L.
1971, ch. 198, § 3; L. 1972, ch. 97, § 1, L. 1973,
ch. 130, § 1; July 1.]

Cross References to Related Sectioms:

Change of judge due to death, sickness or other
disability, see 60-263.

Change of venue for reason other than disqualifica-
tion of judge, see 60-609.

Law Review and Bar Journal Refereaces:
Mentioned in “1971 Legislative Synopsis,” Robert

F Brnoett, 40 J.B. A. K. 307, 310 (1971).
Mentioned; use of “prefudice affidavit” limited un-

der 1972 amendment, Robert F. Bennett, 41 J. B. A. K.

7. 53 (1972).

CASE ANNOTATIONS

1. Comprchensive review and analysis of provi-
sions of act; basis and ure for disqualifying
judge; constitutionality. Hulme v. Woleslagel, 208 K.
385, 386, 390, 391, 392, 383, 307, 398, 400, 401, 402,
403, 493 P.2d 541. :

29-311e. Same; punishment for contempt
prohibited. No iucige or court shall punish
for contempt any one filing or pre-
senting the affidavit for by section
31 H?ﬁMnammuMmhMﬁ
thereon. [L. 1971, ch. 188, § 4; July 1.]

20-311f. Same; limitations. (a) No party
shall be mmMuinwu:ﬂun(metﬁzgﬁgg

e in any action, but each party
Egiiuuqu his objections to a judge in

or fair and impartial
enforcement of post judgment
remedies.




20-311g cO

the first instance: Provided, however, That ——————no

a party shall have seven (7) days after pre-
trial, or after receipt of written notice of the
judge to which the case is assigned or before
whom the case is to be heard, whichever is

L

later, in which the affidavit may be filed.
(b) The trial shall be held within the
county in which venue lies. [L. 1971, ch. 168,
§5; July 1]
CASE ANNOTATIONS

1 IYscussed in determining procedural require-
ments for disqualification of judge under act. Hulme
v Woleslagel, 208 K 385, 393, 493 P. 2d 541.

20-31 1g. Seversbility. If any provision
of this act or the application thereof is held
invalid, the invalidity does not affect other
provisions or nEplications of the act which
can be given eifect without the invalid pro-
vision or application, and to this end the go—
visions of this act are severable. [L. 1,
ch. 198, § 8; July L]

20-312. Bailif; appointment; oath;
duties; secretary-bailiffs; appointment, powers
and duties. Except where otherwise provided
by statute, judges of the district courts of
this state may appoint in each county in their
jrdicial districts a bailiff or bailiffs, to hold
their offiec at the pleasure of the judge ap-
peinting them. It shall be the duty of such
bailitf or hailiffs to perform all acts imposed
bv law upon bailiffs and deputy sheriffs and
to attend upon all sessions of court, to take
charge of the jurv during the time of its
deliberations upon any case tried in said
court, to open and close court, and otherwise
to perform all duties which may be required
of them by the judge of said court. In every
case in which a bailiff is placed in charge
of a jury during its deliberations, such bailiff
shall, before entering upon the discharge of
such duty, take and subscribe to an ‘cath to
support the constitution of the United States
and the constitution of the state of Kansas,
to faithfully perform the duties of bailiff of
such court in charge of the jury in the case
upon trial, to keep such jury together in
some safe, convenient and proper place with-
out food except such as the court shall order,
and not to permit any person to speak or
communicate with suci: jury in any way, or
to do so himself unless ordered by the court,
except to inquire if they have agreed upon
a verdict, nor communicate to anyone the
state of the deliberations of such jury, and
to return said jury into court when so ordered
bv the court.

In lieu of appointing a bailiff as provided

el i G IRty et i SR T i i gy g ST I e T

in pre-judgment matters

In post judgment proceedings
the affidavit may be filed at
any time.




